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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Public  Senrice  ConunUnon. 

Sam  p.  Kennedy,  President,  AnniB- 
ton. 

B.  H.  Cooper,  Birmingham. 

S.  P.  Gaillakd,  Mobile. 

Atticus  Mullen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  CommiasioB. 

F.  A.  Jones,  Chairman,  Phceniz. 

A.  W.  Cole,  Phoenix. 

Amos  A.  Brrrs,  Pkcanix. 

8am  W.  Pboctob,  Secretary,  Phoenix. 


ARKANSAS. 
RaiiroacI  Con 


Thomas  E.  Wood,  Chairnum,  Little' 

Rock. 
H.  R.  Wilson,  Little  Rock. 
W.  G.  Brasher,  Little  Rock. 
J.  B.  DuNLAP,  Secretary,  Little  Rock. 

CALIFORNIA. 
Railroacl  Commission* 

Edwin  0.  Eoqerton,  President,  833 

Market  St.,  San  Francisco. 
H.  D.  LovELAND,  833  Market  St.,  San 

Francisco. 
Alex  Gordon,  833  Market.  St.,  San 

Francifloo. 
Vacancy. 
Frank   R.  Devmn,  833  Market  St., 

San  Francisco. 
R.  A.  Pabst,  Assistant  Secretary,  San 

Francisco. 


COLORADO. 

Public  Utilities  Commission. 

George  T.  Bradlet,  Chairman,  State 
Capitol,  Denver. 

Lerot  J.  Williams,  State  Capitol, 
Denver. 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 

George  A.  Flannioan,  Secretary, 
Denver. 

CONNECTICUT. 
PabUc  UtUitios  Commission. 

RiOHABD  T.  HiQoiNS,  Chairman,  Win* 
Bted. 

Chab.  C.  Elwell,  New  Hav^n. 

Joseph  W.  Alsop,  Avon. 

Henrt  F.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commission. 

Louis  Bbownlow,  Chairman,  Flor- 
ence Court,  Washington. 

Brigadier  General  John  G.  IX 
Knight,  U  8.  A.  (retired)  Dis- 
trict Bldg.,  Washington. 

W.  GwYNN  Gardiner,  District  Bldg., 
Washington. 

Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

E  B  Hartlbt,  Chief  Clerk^  Diitriot 
Bldg.,  Washington. 

FLORIDA. 
Ri^nrnd  Commission. 

R.  Hudson  Burr,  Chairman,  Talla- 
hassee. 

Newton  A.  Blitch,  Tallahassee. 

Royal  C.  Dunn,  Tallahassee. 

Lewis  G.  Thompson,  Secretary,  Tal- 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


CIEORGIA. 
LmT.i*oad  Commission. 
Chart.es         "M.     Candler,     Chairman, 

John-    T.     I^oifeuillet,  MacoB. 
CSkoi^ois    XIillyer,  Atlanta. 
J'A.^iEts    A..   T*ERBY,  Lawrcnceville. 
Paut-    B.    Tuammell,  Dalton. 
Albert   Collier.  Secretary,  Atlanta. 

HAWAU. 

Pvxl>lic    Utilities  Commission. 
^^^rr^T-TiA^Kc       T.      Garden,     Chairman, 

Morioliilu. 
Ai^isjc.    J".    GiGNOUX,  Honolulu. 
^^'"-1-XA.B^    P.  Thomas,  Honolulu. 
^^'      T*.      O 'Sullivan,  Secretary,  Hono- 

IDAHO. 
ff^«al>Ilo   Utilities  CommisMon. 
-  JoHTiNT     W.   Graham,  President,  Boise. 
-A..   Xj.    IFitKEHAFER,  Boise. 
OE»ROKi    K.  Ebb,  Boise. 
E-     <3r-     G-.Aa.LKT,  Secretary,  Boise. 

ILLINOIS. 
I^«al>lic    Utilities  Commission. 
Tiroi^A^s         E.      Dempcy,      Chairman, 

S  j>r  i  jm^iield.* 
^^ **-*->!  i^    H:.  Funk,  Springfield. 
^^^i-TL^KR    A^  Shaw,  Springfield. 
**^^b:i>     E.    Stbrlinq,  Springfield. 
^*^-     J.      LvrcJEY,  Springfield. 

^^-       l*AtAXHKH,    Secretary,    Spring- 


Aeia.. 


J.      W^ 


INDIANA. 
'^^^Ibc   Service  Commission. 
T^«;^wi8,    Chairman,    121    State 
Indianapolis. 
^McCardle,   Room   120,   State 


■p,  —so,     Indianapolis. 

*^^y^^      OoBB,   122  State  House,   In- 

^^^LKs  A.  Edwards,  Room  120i 
j>       *^^-t«   House,  Indianapolis. 

"^^  I*-  Haynes,  Room  122i  State 
^^^^^*®^>    Indianapolis. 

^^^  ■^-  Mote,  Secretary,  89  State 
^oxise,    Indianapolis. 


IOWA. 

Board  of  Railroad  Commissioners. 

DwiGHT    N.    Lewis,    Chairman,    Des 

Moines. 
John  A.  Guiher,  Wintersct. 
Charles  Webster,  Waucoma. 
George    L.    McCaughan,    Secretary, 

Des  Moines. 


KANSAS. 

Public  Utilities  Commission. 

John  M.  Kinkel,  Chairman,  Topeka. 
Charles  H.  Sessions,  Topeka. 
C.  F.  Foley,  Topeka. 
Carl  W.  MooRB,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  Commission. 

Laurence  B.  Finn,  Ist  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 
Ky. 

Richard  Tobin,  Secretary,  Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowley. 
BuBK  A.  Bridges,  Homer. 
John  T.  Michel,  New  Orleans. 
Henby  Jastbemski,  Secretary,  Baton 
Rouge. 

MAINE. 

Public  Utilities  Commission. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
William  B.  Skelton,  Augusta. 
John  E.  Bunker,  Augusta. 
George  F.  Giddlvgs,  Clerk,  Augusta. 
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PUBLIC  SERVICE  COMMISSIONS. 


▼ii 


MARYLAND. 

PobHc  Serrice  Comniunon. 

Albert  G.  Towers,  Chairman,  Mun- 
eey  Bldg.,  Baltimore. 

E.  Clay  Timanus,  Munsey  Bldg.,  Bal- 
timore. 

John  Milton  Reifsniiieb,  Munsey 
Bldg.,  Baltimore. 

Benj.  T.  Fbndall,  Secretary,  Mwa- 
sey  Bldg.,  Baltimore. 


MASSACHUSETTS. 


P«bli« 


Comnkfion.^ 


Fbedebiok   J.    Maoleod,    Cbainnan, 

Boston. 
Everett  E.  Stone,  Springfield. 
John  F.  Meanet,  Blackstone. 
Joseph  B.  Eastman,  Winchester. 
Charles  A.  Russell,  Gloucester. 
Andrew    A.    Highlands,    Secretary, 

1  Beacon  St,  Boston. 

Board  of  Gas  and  Electric  Ugfct 


Alonzo  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston.  j 

Morris  Sobaff,  15  Ashburtoo  Place,  | 
Boston.  I 

Solomon  Lewenberg,  15  Ashburton 
Place,*  Boston. 

R.  G.  ToBBT,  Clerk,  15  Ashburton 
Place,  Boston. 

MICHIGAN. 

Railroad  Cownniiiion* 

Cassius  L.  Glasgow,  Chairmasu  Oak- 
land Bldg.,  LaasiBg. 

C.  S.  Cunningham,  Oakland  Bldg., 
Lansing. 

AiM>i80N  A.  Keisbe,  Oakland  Bldg., 
Lansing. 

Willard  N.  Sweeney,  Secretary, 
602  Oakhmd  Bldg.,  Laiising. 


MINNESOTA. 

lUilroad  aad  Waraiiousa 
Commission.      ^ 

Iba  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

O.  P.  B.  Jaoobson,  State  Capitol,  St. 
Paul. 

Fred  W.  Putnam,  State  Capitol,  St 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

Mississippi 

Railroad  Commission. 

F.  M.  Sheppard,  President,  Rishton. 

George  R.  Edwards,  McCooL 

W.  B.  Wilson,  Corinth. 

James  Qalceran,  Secretary,  Jackson. 

MISSOURI. 
PidkUc  Sonrice  Commission, 

William  G.  Busby,  Chairman,  Jef- 
ferson City. 

Edwin  J.  Bean,  Jefferson  City. 

1)avid  E.  Blair,  Jefferson  City. 

Noah  W.  Simpson,  Jefferson  City. 

Edward  Flad,  Jefferson  City. 

T.  M.  Bradbury,  Secretary,  Jefferson 
City. 

MONTANA. 

Board  of  Railroad  Commissioners 
and  Public  Senrico  Commission. 

Daniel  Botle,  Chairman,  Helena. 
J.  H.  Hall,  Helena. 
J.  £.  MoCoBMiOK,  Helena. 
Charles      P.      Cotter,      Secretary, 
Helena. 

NEBRASKA. 
State  Railway  Commission. 

Thomas  L.  Hall,  Chairman,  State 
Capitol,  Lincoln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 

V.  E.  Wilson,  State  Capitol,  Lin- 
coln. 

T.  A.  Browne,  Secretary,  Lincoln. 


1  The  membership  of  this  Commission  has  been  reduced  from  five  to  three 
by  the  legislature  but  at  the  time  of  compilation,  no  appointments  had  been 
made. 


Digitized  by 


Google 


▼Hi 


PUBUC  SERVICE  COMMISSIONS. 


NEVADA. 

RailroMi    CommUMon    and    Public 
Senrice  CommUwon. 

H.    T.    Babtine,    Chairman,    Carson 

aty. 

J.  F.  Shaughnesst,  Careon  City. 
W.  H.  Simmons,  Reno. 
E.    H.    Walker,    Secretary,    Carson 
City. 

NEW  HAMPSHIRE. 

Public  Senric«  Commitdon. 

Edward   C.   Nhjbs,   Chairman,   Con- 

eord. 
Thomas  W.  D.  Worthbn,  Concord. 
William  T.  Gunnison,  Concord. 
Walter  H.  Tdcm,  Clerk,  Concord. 


NEW  JERSEY. 
Board  of  Public  UtUity 


Ralph  W.  E.  Donoes,  Chairman, 
Camden. 

John  W.  Slocum,  Long  Branch. 

Alfred  S.  March,  New  Brunswidc. 

Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

Stale  Corporation  Commitd^n. 

M.  8.  Groves,  Chairman,  Santa  Fe. 
Hugh  H.  Wiuliams,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 
Edwin  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Serrice  ComnlMioB,  Isl 
District. 

OsoAR    S.    Straus,    Chairman,    120 

Broadway,  New  York  City. 
TbAVis  H.  Whitney,  120  Broadway, 

New  York  City. 
Charles  S.  Hervey,  120  Broadway, 

New  York  City. 
F.  J.  H.  Kracke,  120  Broadway,  New 

York  City. 


Charles  Bulkley  Hubbell,  120 
Broadway,  New  York  City. 

James  B.  Walker,  Secretary^  120 
Broadway,  New  York  City. 

Public  Serrice  CommiitioBt  2d 
District. 

Charles  B.  Hill,  Chairman,  Albany. 
Frank  Irvine,  Albany. 
John  A.  Barhiie,  Albany. 
Thomas  F.  Fennell,  Albany. 
Jerome  L.  Cheney,  Albany. 
Francis   X.   Disney,   Secretary,  Al- 
bany. 

NORTH  CAROLDf A. 

Corporation  ConunissioM. 

Edward   L.   Travis,   Chairman,   Ra« 

leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 
Board  of  Railroad  ronmri ssionfa. 

S.  J.  Aandahl,  Presktont,  liteh- 
ville. 

C.  W.  Bleick,  Elgin. 

M.  P.  Johnson,  Tolley. 

J.  H.  Calderhead,  Secretary,  Bis- 
marck. 

OHIO. 

Public  Utilities  ComnissioB. 

Charles  C.  Marshall,  Chairman, 
Columbus. 

Beecher  W.  Waltermire,  Columbus. 

Byron  M.  Clendeninq,  Columbus.   * 

Harry  L.  Goodbread,  Secretary,  Co- 
lumbus. 

OKLAHOMA. 

Corporation  Commission. 

W.  D.  Humphrey,  Chairman,  Okla- 
homa City. 

Campbell  Russeli^  Okl^oma  City. 

Art.  L.  Walker,  Oklahoma  City. 

J.  H.  Hyde,  Secretary,  Oklahoma 
City. 
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OREGON. 

Public  Serrice   Coi 

Fraxk  J.  Miller,  Chairman,  Salem. 

Hylen  H.  Corey,  Salem. 

Fred  G.  Buchtel,  Salem. 

Ed.  Wbiqht,  Secretary,  Salem. 

PENHSYLVANIA. 

PuUic  Serrice  CommiMioB. 

Wm.  D.  B.  Ainkt,  Chairman,  Mont- 
rose, 

Vacancy. 

John  S.  Rilling,  Erie. 

William  A.  Maoee,  Pittsburgh. 

Milton  J.  Brecht,  Lancaster. 

James  Aloorn,  Harrison  Bldg.,  Phila- 
delphia. 

Michael  J.  Ryan,  1634  Land  Title 
Bldg.,  Philadelphia. 

A.  B.  Mttj.apj  Secretary,  Harrisburg. 

PHILIPPINE  ISLANDS. 

Public  Utilitj  CommiMion. 

Judge  Mariano  Cui,  Commissioner, 

Manila. 
Attorney    Francisco    Villanusta, 

Jr.,  Secretary,  Manila. 

RHODE  ISLAND. 

PabHc  UtilitiM  ComnuMioii. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 

Samuel  E.  Huimson,  Woonsockel 

Robert  F.  Rodman,  Lafayette. 

John  W.  Rows,  Secretary,  Provi- 
dence. 

SOUTH  CAROLINA. 

Railroad  CommitsioB.  / 

John  G.    Richards,   Chairman,   Co- 
lumbia. 
Frank  W.  Shsaly,  Columbia. 


James  Cansler,  Columbia. 

J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 
Board    of   Railroad    Commissioners. 

J.  J.  Murphy,  Chairman,  Pierre. 

F.  E.  Wells,  Pierre. 

P.  W.  Dougherty,  Pierre. 

H.  A.  UsTRUD,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  Commissioii. 

B.  A.  Enlob,  Chairman,  Nashville. 
H.  H.  Hannah,  Nashville. 
George  N.  Welch,  Nashville. 
Miss     Willib     Fields,     Secretary, 
Nashville. 

TEXAS. 

Railroad  CommissioM. 

Allison  Mayfdeld,  Chairman,  Au9« 

tin. 
Earls  B.  Mayfieij),  Austin. 
Charles  H.  Hurdlbston,  Austin. 
E.  R.  McLean,  Secretary,  Austin. 

UTAH. 
Public  Utilities  Commission. 

Judge    Joshua    Greenwood,    Presi* 

dent.  Salt  Lake  City. 
Henry  H.  Blood,  Salt  Lake  City. 
Warren  Stoutnour,  Salt  Lake  City. 
T.  E.  Banning,  Secretary,  Salt  Lake 

City. 

VERMONT. 
Public  Service  Commission. 

Robert  C.   Bacon,  Chairman,   Brat 

tleboro. 
WiujAM  R.  Warner,  Vergcnnes. 
Walter  A.  Dutton,  Hardwick. 
Neil    D.    Clawson,    Clerk,    Brattle- 

boro. 
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VIRGINIA. 
State  Corporation  CommiMion. 

CiiBiSTOPHEB  B.  Gabnett,  Chairman, 

Richmond. 
William  F.  Rhea,  Richmond. 
Alexander  Forward,  Richmond. 
Richard    T.    Wilson,    Clerk,    Rich 

mond. 

WASHINGTON. 

Public  Service  Commitsion. 

E.  F.  BUUNB,  Chairman,  Olympia. 
Arthur  A.  Lewis,  Olympia. 
Frank  R.  Spinning,  Olympia. 
J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Service  Cownniiiion. 

E.  G.  Rider,  Chairman,  Charleston. 
E.  F.  Morgan,  Charleston. 
George  R.  C.  Wilbs,  Gharl«iton. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSOI. 
Railroad  Commission. 

Carl  D.  Jackson,  Chairman,  Madi- 
son. 

Eenry  R.  Trumbower,  Madison. 

John  S.  Allen,  Madison. 

Harold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMINa 
Public  SMTvioe  Cemoibsion. 

F.  L.  HoxTX,  Acting  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Fobstth,  State  Auditor, 
Vice- Chairman,  Cheyenne. 

Herman  B.  Gates,  State  Treasurer, 
Cheyenne. 

H.  A.  Flotd»  Secretary,  Cheyeone. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.    Proc    Nat.    Asto.    R.  Annual  Proceedings  of  the  National  Associa* 

CoBUTB.    tion  of  Railway  CommiBsioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com- 
mission. 

"        "    Ariz.  C.  C Annual    Report    of    the  Arizona    Corporation 

Commission. 

**        "    Ariz.  R.  C Arizona  Railway  Commiation  Annual  3^porta. 

1909-10. 

*•        "    Ark.  R.  C.   Arkansas    Railroad    Commission    Annual    Re- 
ports. 

"        "    Cal.  Bd.  R.  Co.  ..California  Board  of  Railroad  Commissioner^. 

Annual  Reports. 

*•        "    Can.  R.  C Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 

•*        "    Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

*  •*    Col.  S.  R.  C Colorado  State  Railroad  Commission   Annua] 

Reports.     1907-14. 
"        "    Conn.  P.  U.  0.  ..Annual  Report  of  the  Connecticut  Public  Llil- 

iiies  Commission. 
**        "    Conn.  R.  C Annual   Report   of   the   Connecticut   Railroad 

Commiesioners.     1853-1911. 

*  *    Dist.  Col.  P.  U.  0.  Annual   Report   of  the   District  of   Columbia 

Public  Utilities  Commission. 
**        "    Fla.  R.  C.   ^  . . . .  Annual  Report  of  the  Railroad  Commissioners 
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CALIFORNIA  BAII/ROAD  COMMISSION. 

BE  VALLEY  NATURAL  GAS  COMPANY. 
[Decision  No.  4987;  Application  No.  3339.] 

Securitff  issues  —  Amount  — >  Determining  factor, 

1.  In  the  consideration  of  the  application  of  a  utility  to  issue  se- 
curities for  reimbursing  its  treasury  for  earnings  expended  for  capital 
purposes,  the  question  is  not  so  much  the  amount  so  expended,  as  the 
amount  of  earnings  properly  available  for  the  payment  of  dividends. 

Depreciation  —  Natural  gas  —  Purpose, 

2.  The  function  of  the  depreciation  reserve  for  a  natural  gas  util* 
ity  is  more  for  the  purpose  of  restoring  the  investment  to  the  investors 
than  to  keep  it  intact  by  the  replacement  of  worn  out  property,  where, 
in  the  event  of  a  failure  in  the  gas  field,  the  plant  will  be  useless  and 
of  salvage  value  only. 

Security  issues  —  Amount  —  Capitalization  of  depreciation  fund. 
*  3.  In  fixing  the  amount  of  stock  a  natural  gas  utility  should  be 
allowed  to  issue  to  reimburse  its  treasury  for  capital  expenditure,  the 
California  Commission  refused  to  allow  the  capitalization  of  the  depre* 
elation  fund,  irrespective  of  the  purposes  for  which  it  may  have  been 
used,  where  due  to  the  hazardous  character  of  the  utility's  business  this 
fund  is  set  aside  to  restore  the  investment  rather  than  to  replace  worn 
property. 

[December  26,  1917.] 

Application  of  Valley  Natural  Gas  Company  for  authority 
to  issue  certain  of  its  common  stock ;  authority  granted  to  issue 
$37,000  of  common  stock,  at  par,  for  the  purpose  of  reimbursing 
its  treasury  for  capital  expenditures. 

Appearances :  Lilienthal,  McKinstry,  &  Raymond,  by  Joseph 
Haber,  Jr.,  for  applicant. 
P.U.R.1918C.  1 
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Thelen,  Commissioner:  In  its  petition  herein,  Valley  Nat- 
ural Gas  Company  asks  authority  to  issue  such  an  amount  of  its 
common  stock  as  the  Eailroad  Commission  may  deem  proper, 
for  the  purpose  of  capitalizing  earnings  expended  for  additions 
and  betterments  and  the  redemption  of  bonds.  Petitionet  pro- 
poses to  distribute  as  a  stock  dividend  to  the  holders  of  its  ewn- 
mon  stock  such  stock  as  may  be  authorized  herein. 

[1]  Petitioner  alleges  that  it  and  its  predeceesor  in  interest, 
California  Natural  Gas  Company,  have  expended  for  additions 
and  betterments  the  following  amounts: 

December  1,  1915,  to  March  1,  1916 $25,872.88 

March  1,  1916,  to  July  1,  1916  (credit)    3,028.05 

July  1,  1916,  to  March  1,  1917   30,171.84 

March  1,  1917,  to  November  1,  1917 24,796.01 

Total    $76,812.68 

Petitioner  also  alleges  that  from  June  30,  1917,  to  November 
1,  1917,  inclusive,  it  has  used  earnings  to  redeem  bonds  in  the 
amount  of  $60,000.  As  I  view  the  situation,  the  question  before 
the  Commission  is  not  so  much  the  amount  of  earnings  expended 
for  additions  and  betterments  and  the  redemption  of  bonds,  as 
the  amount  of  earnings  properly  available  for  the  payment  of 
dividends  on  petitioner's  common  stock.  The  testimony  indicates 
that  the  earnings  available  for  this  purpose  have  been  expended 
for  additions  and  betterments  or  for  the  redemption  of  bonds. 
Dividends  on  petitioner's  preferred  stock  have  been  regularly 
paid. 

The  testimony  shows  that  Valley  Natural  Gas  Company  ac- 
quired the  properties  of  California  Natural  Gas  Company  on  or 
about  June  20,  1916,  and  that  the  cash  paid  for  the  properties 
as  of  June  20, 1916,  included  the  additions  and  betterments  from 
December  1,  1915,  to  June  20,  1916. 

[2,  3]  Mr.  J.  F.  McMahon,  general  manager  of  Valley  Nat- 
ural Gas  Company,  testified  that  during  1916  no  allowance  was 
made  for  depreciation,  except  for  automobiles,  but  that  during 
the  current  year  it  is  the  intention  of  the  oflScials  of  the  company 
to  appropriate  from  $50,000  to  $60,000  of  the  earnings  for  de- 
preciation. In  readjusting  the  rates  of  Valley  Natural  Gas  Com- 
pany, the  Railroad  Commission  in  decision  No.  4485,  dated 

July  27,  1917,  allowed  $43,334.64  per  annum  for  depreciation, 
P.U.R.1918C. 
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Petitioner  is  engaged  in  the  distribution  of  natural  ga8^  a  busi< 
ness  of  considerable  hazard  because  of  the  uncertain  life  of  the 
field.  Mr.  McMahon  testified  that,  in  his  opinion,  if  the  natural 
gas  supply  ceases,  the  property  of  petitioner  will  become  entirely 
useless,  and  that  any  value  which  it  will  have  will  be  its  salvage 
value. 

Because  of  the  fact  that  this  property  is  viewed  as  having  a 
short  term  life,  the  function  of  the  depreciation  reserve  seems 
to  me,  in  this  case,  to  be  not  so  much  to  replace  the  property  as 
worn  out  and  thus  to  keep  the  investment  intact,  as  to  restore  the 
investment  to  the  investors.  In  restoring  the  investment,  the 
company^s  obligation  naturally  goes  first  to  its  creditors,  and 
second  to  its  stockholders. 

For  the  purpose  of  determining  the  amount  of  net  earnings 
available  for  the  payment  of  dividends  on  common  stock,  I  am 
inclined  to  the  view  that  the  company  should  set  up  for  depre- 
ciation the  amount  allowed  by  the  Commission  in  the  recent  rate 
proceeding,  and  that  the  amount  so  allowed  per  annum  should 
not  only  be  applied  to  the  1917,  but  also  to  the  1916  operations. 

^o  matter  for  what  purpose  the  depreciation  fund  has  been  i 
or  will  be  used,  I  am  of  the  opinion  that  it  should  not  be  capital- 
ized.   Counsel  for  petitioner  agrees  with  me  in  this  conclusion. 

A  statement  submitted  by  petitioner  shows  the  following  re- 
sults from  the  operation  of  the  properties  here  involved. 


Item. 


Operating  revenues  

Operating  expenses,  including  taxes  but  not  de- 
preciation     


Net  operating  revenues 
Less  interest 


Net  earnings 

From  which  should  be  deducted  depreciation  and 
dividend  on  preferred  stock — 

Depreciation   

Dividend  on  preferred  stock 


January  1, 
1916,  to 
December 
31,  1916. 


January  1, 

1917,  to 

October  31,, 

1917. 


$368,730.58 
271,519.32 


$97,220.26 
11,810.36 


$85,409.90 


$43,334.64 
10,002.00 


Tbtal 


Net  earnings  available  for  dividends  on  common 
stock    ..'.....• 


$476,442.98 
406,335.47 


$70,107.51 
16,599.84 


$53,607.67 


$36,112.22 
11,002.00 


$63,336.64      $47,114.22 


$32,073.26 


$6,393.46 


P.U.R.1918C. 
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The  foregoing  table  indicates  that  the  company  has  available 
for  the  payment  of  dividends  on  its  common  stock  the  sum  of 
$38,466.71  less  the  sum  of  $1,278,  being  one  month's  dividend 
on  preferred  stock. 

The  testimony  is  to  the  effect  that  this  amount,  as  well  as 
amounts  which  more  properly  should  have  been  charged  to  depre- 
ciation, has  been  expended  for  additions  and  betterments  and 
the  redemption  of  bonds.  As  said,  I  do  not  believe  that  any 
amount  expended  out  of  the  depreciation  fund  should  be  capital- 
ized regardless  as  to  whether  the  moneys  in  the  depreciation 
fund  have  been  used  to  redeem  bonds  or  expended  for  additions 
and  betterments  or  replacements. 

Under  petitioner's  articles  of  incorporation,  any  stock  which 
the  Commission  may  authorize  to  be  issued  pursuant  to  the  peti- 
tion herein  must  be  delivered  to  the  common  stockholders.  Mr. 
C.  C.  Spicer,  secretary  of  Valley  Natural  Gas  Company,  testi- 
fied that  the  common  stockholders  have  agreed  with  all  parties 
who  were  in  any  way  interested  in  the  organization  and  financing 
of  the  Valley  Natural  Gas  Company  that  they  would  distribute 
Any  stock  herein  authorized  as  follows : 

50  per  cent  to  the  Standard  Bond  &,  Mortgage  Company. 
23  per  cent  to  Mr.  G.  B.  Colby  and  his  associates. 

23  per  cent  to  Messrs.  C.  C.  Spicer,  Charles  Donlon,  J.  A.  Hughes,  and 
A.  S.  Bradford. 
4  per  cent  to  Mr.  T.  F.  Speed. 

All  parties  agree  that  this  distribution  shall  be  regarded  as 
compensation  in  full  for  all  services  rendered  in  financing  the 
purchase  of  the  properties  of  California  Natural  Gas  Company. 

In  view  of  the  facts  presented  in  connection  with  this  petition 
I  am  of  the  opinion  that  Valley  Natural  Gas  Company  may  prop- 
erly be  authorized  to  issue  $37,000  par  value  of  its  common  capi- 
tal stock  for  the  purpose  of  reimbursing  its  treasury  for  earn- 
ings expended  for  additions  and  betterments. 

I  herewith  submit  the  following  form  of  order: 

ORDER. 

Valley  Natural  Gas  Company  having  applied  to  the  Railroad 
Commission  for  authority  to  issue  conunon  capital  stock  in  such 
an  amount  as  the  Commission  may  determine,  and  a  public  hear- 
ing having  been  held,  and  the  Eailroad  Commission  being  of  the 
P.U.R.1918C. 
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opinion  that  the  money,  property,  or  labor  to  be  procured  or  paid 
for  by  such  issue  is  reas(Hiably  required  for  the  purpose  or  pur- 
poses specified  in  the  order,  and  that  the  expenditures  for  such 
purpose  or  purposes  are  not,  in  whole  or  in  part,  reasonably 
chargeable  to  (grating  expenses  or  to  income. 

It  is  hereby  ordered  that  Valley  Natural  Gas  Company  be  and 
it  is  hereby  authorized  to  issue  $37,000  par  value  of  its  common 
capital  stock  for  the  purpose  of  reimbursing  its  treasury  because- 
of  earnings  expended  for  capital  purposes,  the  authority  herein 
granted  to  issue  said  stock  being  upon  the  following  conditions, 
and  not  otherwise : 

1.  Valley  Natural  Gas  Company  shall  keep  separate,  true, 
and  accurate  accounts  showing  the  receipt  and  application  in 
detail  of  the  proceeds  of  the  sale  of  the  stock  herein  authorized 
to  be  issued;  and  on  or  before  the  25th  day  of  each  month  the 
company  shall  make  verified  reports  to  the  Railroad  Commission, 
stating  the  sale  or  sales  of  said  stock  during  the  preceding  month, 
the  terms  and  conditions  of  the  sale,  the  moneys  realized  there- 
from, and  the  use  and  application  of  such  moneys, — all  in  accord- 
ance with  this  Commission's  general  order  No.  24,  which  order, 
in  so  far  as  applicable,  is  made  a  part  of  this  order. 

2.  The  authority  herein  granted  to  issue  stock  shall  apply  only 
to  such  stock  as  shall  have  been  issued  on  or  before  May  15,  1918. 

The  forgoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  State  of  California. 

Note. — Security  issues. 

J.  In  general. 

In  Be  Ekctric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission said:  "If  an  adequate  depreciation  allowance  has  been 
charged  to  operations  and  credited  to  a  depreciation  reserve  fund, 
such  procedure  will  provide  for  the  continuous  maintenance  of  the 
full  value  of  the  plant  assets,  against  which  the  bonds  or  other  debts 
stand  as  liabilities.  At  the  maturity  of  the  existing  bonds,  or  at  any 
other  time,  there  will  be,  in  the  depreciated  value  of  the  original 
plant,  in  new  plant,  and  extensions  constructed  from  the  deprecia- 
tion reserve  fund  since  the  bond  issue,  and  in  the  balance  remain- 
ing in  that  fund,  the  equivalent  value  of  the  original  asset  bonded. 
This  asset  may  then  be  rebonded  as  was  the  original  plant. 
PU.R.1918C. 
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*'If,  in  addition  to  replacing  capital  consumed  in  operation  (de- 
preciation), and  to  paying  the  ordinary  operating  expenses  and  in- 
terest, rates  for  utility  service  are  charged  wliich  aiuj  provide  a  sink- 
ing fund  with  which  bonds  are  purchased  or  retired,  the  late  payer 
of  the  present  is  compelled  to  pay -more  than  his  share,  lie  is  prac- 
tically buying  the  plant,  and  the  future  rate  payer  with  lighter  in- 
terest obligations,  and  ultimately  none  at  all,  would  reap  the  benefit 
of  such  procedure. 

"Depreciation  reserve  funds  may  be  properly  loaned  for  the  pur- 
chase of  bonds,  or  in  making  extensions,  but  in  such  case  the  rate 
payer  will  not  be  inadvertently  compelled  to  exceed  the  fair  and 
just  rate  for  the  utility  service  rendered  to  him.  It  should  become 
evident  that,  wherever  there  has  been  followed  the  above  policy  of 
charging  to  operations  and  placing  in  a  reserve  fund  an  adequate 
allowance  for  depreciation,  that  there  is  no  more  necossity  or  jus- 
tification in  obtaining  from  taxpayers  and  water  users  the  face  value . 
of  the  bond  issue  before  or  at  its  maturity,  than  there  would  be  in 
raising  outright  from  the  same  source  such  an  amount  at  the  time 
the  plant  was  acquired  or  constructed.  However,  a  supplementary 
provision  for  retirement  of  bonds  must  be  made  where  there  has  been 
an  inadequate  depreciation  allowance,  or  none  at  all.  In  the  latter 
case,  if  the  term  of  the  bond  can  be  made  equal  to  llip  life  of  the 
structure  or  plant  bonded,  a  comprehensive  plan  for  ton  i  retirement 
at  maturity  is  simply  equivalent  to  making  an  adequate  allowance 
for  depreciation.  It  is  also  quite  possible  ^hat  payment  into  a  sink- 
ing fund,  in  addition  to  an  inadequate  amount  to  the  depreciation 
reserve  fund,  might  have  the  same  eflfect  as  the  proper  financial 
policy  outlined  above,  but  such  a  mixed  process  lacks  the  clean  cut 
definition  of  the  latter. 

"If,  at  the  outset,  through  sale  of  bonds  at  less  than  par  or  through 
some  other  contingency,  the  v^lue  of  the  plant  and  other  related 
assets  is  less  than  that  of  the  bonded  and  other  liabilities,  it  is  then 
proper,  in  addition  to  the  interest  payments,  to  make  such  periodical 
contributions  to  a  sinking  fund  as  will  amortize  this  differential  at 
the  maturity  of  the  bonds.  Bonds  issued  for  an  improvement,  pro- 
ducing no  revenue  or  not  enough  to  provide  an  adequate  depreciation 
allowance,  should  also  be  wholly  or  in  part  retired  by  contributicwis 
from  some  other  source,  to  a  sinking  fund.'* 

In  Ee  Red  Star  Stage  Line,  Decision  No.  4677,  Application  No, 
3122,  Sept.  26,  1917,  the  California  Commission  held  that  it  could 
not  authorize  the  issuance  of  capital  stock  covering  franchisee  at  a 
value  in  excess  of  their  actual  cost  to  the  original  grantee. 

//.  Jurisdiction  of  Commission, 

A  railroad  company  in  California  cannot  amend  its  mortgage  so 
as  to  provide  for  an  issue  of  6  per  cent,  instead  of  5  per  cent  bonds 
P.U.R.1918C. 
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as  originally  provided  for,  until  such  amended  mortgage  has  been 
approved  by  the  Commission.  He  San  Diego  &  A.  B.  Co.  Decision 
No.  4897,  AppUcation  No.  3328,  Nov.  27,  1917. 

In  Southern  California  Edison  Co.  Decision  No.  4670,  Applica- 
tion No.  2743,  Aug.  21,  1917,  the  California  Commission  held  that 
a  public  utility  may  issue  its  authorized  capital  stock  to  officers  and 
employees  without  the  Commission's  authorization. 

The  Pennsylvania  Public  Service  Company  Law  does  not  require 
the  consent  otthe  Comimssioii  before  a  tnustee  can  foreclose  a  utility 
compan/s  mortgage  and  sell  the  mortgaged  property.  Philadelphia 
Trust  Co.  V.  Northumberland  County  Tractioii  Co.  (1917)  258  Pa. 
152,  101  Atl.  970. 

Ill,  Purp^m  for  which  aeeuriUea  may  he  issued. 

In  Re  Electric  &  Water  Utilities,  the  Oregon  Commission  said: 
''Bonds  should  never  be  issued  for  replacements  of  capital  previously 
bonded.  .  .  .  Bonds  may  be  issued  for  additions  and  betterments, 
or,  when  the  asset  bonded  has  been  preserved,  to  its  full  value,  as 
previously  outlined,  for  replacing  matured  bonds.  .  .  .  When 
a  new  imit  replacing  an  old  one  exceeds  the  value  of  the  one  re- 
placed, the  ezcete  cost  is  not  a  replacement,  but  a  betterment.  Be- 
placements  should  be  provided  from  the  depreciation  reserve  fund. 
If  the  balance  in  this  fund  is  inadequate  because  money  has  been 
borrowed  therefrom  for  additions  or  betterments,  this  latter  new 
capital  may  be  bonded,  and  the  reserve  fund  thus  repaid.*' 

In  Be  Indiana  (Jeneral  Service  Co.  (Ind.)  No.  3351,  Jan.  12, 
3918,  permission  to  issue  bonds  to  refund  bond  discount  was  denied 
where,  in  a  previous  case  involving  the  same  transaction,  the  Com- 
mission refused  to  authorize  an  issue  of  stock  for  the  same  purpose, 
upon  the  theory  that  this  indebtedness  should  not  be  capitalized,  but 
should  be  extinguished  by  an  amortization  account  provided  for 
that  purpose. 

In  Be  Ghriest  (Cal.)  Application  No.  S274,  Decision  No.  4819, 
Nov.  7,  1^17,  the  issuance  of  a  $1,000  8  per  cent  note  to  be  se- 
cured by  mortgage,  proceeds  to  be  used  partly  for  betterments  and 
partly  to  discharge  balance  on  outstanding  note  and  interest  thereon, 
was  authorized.  The  Commission  said  that  as  a  large  part  of  the 
earnings  of  the  utility  had  been  expended  for  capital  purposes  it 
is  proper  to  permit  the  utility  to  use  part  of  the  proceeds  of  the 
note  to  pay  interest. 

A  stock  dividend  to  absorb  a  utilitjr^s  surplus  created  by  leaving 
earnings  undisturbed  and  devoting  them  to  construction,  although 
proper,  cannot  be  authorized  beyond  the  maximum  amount  of  se- 
curity issues  permitted  by  its  charter.  Be  Fryeburg  Water  Co.  (Me.) 
XT.  No.  147,  Sept.  26, 1916. 

In  Indian  Valley  B.  Co.  Decision  No.  4854,  Application  No.  3217,  j 

P.U.R.1918C.  r^  ^  ^  ^T  /-. 
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Not.  19,  1917,  the  Califonua  Commission  hdd  that  a  railroad  com- 
pany desiring  to  issue  stock  to  build  a  hotel  at  junction  points  where 
its  line  connected  with  another  road  should  stipulate  that  the  cost 
thereof  will  not  be  included  in  the  cost  of  its  operative  properties 
for  rate  fixing  or  other  purposes. 


CAIilFOKNIA  RAILROAD  COMBaSSlON. 

EE  P.  W.  60MPH,  Agent 

[Decision  No.  5003;  Application  No.  3332.] 

Bates  —  Re<isonablene88  —  Effect  on  shipper's  profits, 

1.  In  determining  whether  a  tariff  rate  is  applicable  to  local  traf- 
fic, or  is  but  a  factor  in  a  through  rate  to  a  common  point,  the  Cali- 
fornia Commission  will  not  be  influenced  by  the  fact. that  a  shipper, 
assuming  that  the  rate  was  local,  has  entered  into  a  contract  under 
which  a  change  in  the  rate  would  affect  his  profits. 

Bates  —  Freight  —  Application   of   through  rate   to   looal  traffic   by 
shipper, 

2.  The  California  Commission  will  not  permit  a  shipper  to  take 
advantage  of  a  freight  rate,  clearly  intended  for  through  traffic  in  con- 
nection with  a  common  carrier  by  water,  by  attempting  to  apply  it  to 
local  shipments  by  placing  the  freight  on  boats  and  moving  it  short 
distances  Within  ^e  confines  of  the  harbor  at  the  point  of  consignment. 

[December  31,  1917.] 

Application  for  permission  to  change  the  rendering  of  items 
on  certain  freight  tariffs ;  granted. 

Appearances:  E.  W.  Camp  and  A.  S.  Halsted  for  applicant; 
Bishop  &  Bahler,  by  H.  M.  Wade,  for  California  Portland 
Cement  Company,  Protestant 

Loveland,  Commissioner:  This,  is  an  application  filed  by 
F.  W.  Gomph,  agent,  on  behalf  of  carriers  parties  to  Pacific 
Freight  Tariff  Bureau's  Local  and  Joint  Freight  Tariff  No. 
42-B,  C.  -R  C.  No.  105,  and  Joint  Freight  Tariff  No.  120-B, 
C.  R.  C.  No.  160 ;  also  in  connection  with  Los  Angeles  &  Salt 
Lake  Railroad  Tariff  No.  133-C,  C.  R.  C.  No.  66,  Pacific  Eleo^ 
trie  Railway  Company's  Tariff  No.  120,  C.  R.  C.  No.  187,  and 
Southern  Pacific  Company's  Tariff  No.  584-A,  C.  R.  C.  No. 
1670,  for  permission  to  chapge  the  wording  of  certain  items  in 
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Aese  tariffs  covering  transshipment  of  freight  received  from  or 
delivered  to  water  carriers. 

The  primary  purpose  of  the  application  will  be  illustrated  by 
quoting  from  the  first-named  tariff, — ^Pacific  Freight  Tariff 
Bureau's  Tariff  No.  42-B,  C.  R  0.  No.  106.  Item  No.  6  there- 
of  now  reads:  "Rates  named  herein  apply  only  on  freight  re- 
ceived irom  oz  delivered  to  water  carriers  at  the  ports  named  in 
each  individual  item." 

It  is  proposed  to  amend  the  item  to  read  as  follows : 

*TElates  named  herein  from  the  ports  named  apply  only  on 
freight  transported  on  the  high  seas  from  points  beyond  the  port 
and  delivered  by  the  ocean  carrier  to  the  rail  carriers  at  the  ports 
named,  subject  to  such  further  restrictions  as  may  be  provided  in 
connection  with  individual  rates. 

^Hates  named  herein  to  the  ports  named  apply  only  on  freight 
delivered  to  the  ocean  carrier  for  transportation  on  the  high  seas 
to  points  beyond  the  port,  subject  to  such  further  restrictions  as 
may  be  provided  in  connection  with  individual  rates.'' 

The  reasons  for  desiring  to  amend  tariffs  as  set  forth  in  the 
application  are,  briefly,  that  certain  rates  were  published  on 
cement  to  place  the  cement  factories  in  southern  California  on 
a  parity  with  the  factories  in  northern  California  at  tidewater 
points.  Otherwise  stated,  the  rate  from  the  northern  California 
producing  points — ^Davenport,  Cement,  Cowell,  and  Napa  Junc- 
tion to  San  Francisco  and  bay  points  is  75  cents  per  ton,  which 
would  give  the  northern  California  mills  a  decided  advantage  at 
tide  water  if  a  similar  transshipment  rate  were  not  made  for 
southern  California  producing  points — Crestmore,  Colton,  and 
Riverside  to  the  ports  in  that  part  of  the  state. 

It  is  alleged  that  the  rate  of  75  cents  per  ton  on  cement  to  San 
Diego  and  other  southern  ports  was  intended  for  use  only  in  con- 
nection with  shipments  destined  to  points  reached  by  ocean-going 
vessels,  either  in  coastwise  or  foreign  trade.  Appliciant  maintains 
that  the  rate  has  never  been  used  in  connection  with  consign- 
ments for  local  consumption,  and  the  proposed  changes  bring 
about  no  increases,  being  made  simply  to  clarify  the  tariffs  and 
remove  a  present  ambiguity. 

It  is  further  alleged  that  an  attempt  was  recently  made  to  apply 
the  75  cent  rate  to  cement  moving  to  San  Diego,  for  consumption 
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in  the  ocMtistruction  of  a  dam  at  Otay,  located  a  few  miles  from 
Chula  Vista  on  the  San  Diego  bay,  the  intention  of  the  shippers 
being  to  load  the  cement  on  barges  at  San  Diego,  move  it  to  a 
point  near  Chula  Vista,  and  haul  from  that  point  by  motor  truck 
to  final  destination. 

[1,  2]  Applicant  insists  that,  under  ^  reasonable  interpreta- 
tion of  the  language  used  in  these  tariffs,  the  proportional  rates 
could  not  be  made  to  apply  on  tonnage  destined  to  the  ports  or  to 
local  points  within  the  ports,  by  the  mere  subterfuge  of  placing 
the  freight  on  some  kind  of  a  water  craft  and  moving  it  short 
distances  within  the  confines  of  the  particular  harbor. 

The  granting  of  the  application  was  protested  by  the  Califor- 
nia  Portland  Cement  Company,  who  declared  it  had  entered  into 
a  contract  to  furnish  cement  for  the  construction  of  a  reservoir 
at  Otay,  and  had  figured  upon  the  75  cent  rate,  expecting  to 
move  the  tonnage  by  water  carried  from  the  wharf  at  San  Diego 
to  a  convenient  landing  point  on  the  San  Diego  bay  opposite  the 
dam  site. 

The  point  made  by  protestant,  that  it  had  entered  into  a  con- 
tract and  figured  on  the  transshipment  rate,  and  that,  therefore, 
no  changes  should  be  allowed  in  these  tariffs  until  the  contract 
had  been  fulfilled,  cannot  be  admitted  as  controlling.  If  carriers 
proposed  reductions  in  rates,  this  protestant  certainly  would  not 
contend  that  the  rates  must  ordinarily  not  be  changed  because 
its  profits  tnnder  the  contract  would  be  increased.  The  reason- 
ableness  of  a  rate,  rule,  or  regulation  must  be.  determined  inde- 
pendently of  contracts  made  by  shippers. 

The  evidence  shows  that  no  cement  has  ever  moved  to  San 
Diego  at  the  76  cent  per  ton  rate  and  was  there  delivered  to 
water  carriers  for  local  consumption  at  that  port ;  it  is  therefore 
not  necessary  to  decide  what  the  legal  charge  would  have  been 
had  such  shipments  moved,  nor  what  the  lawful  rates  are  under 
the  tariffs  as  now  constructed. 

The  items  in  the  tariffs  to  be  amended  clearly  indicate  that 
same  were  published  to  cover  proportional  rates  in  connection 
with  a  common  carrier  by  water,  and,  from  their  very  nature  and 
history,  are  nothing  but  factors  in  a  through  rate.  They  are  part 
of  a  rate  structure  created  by  competitive  conditions  from  pro- 
ducing points  to  a  common  market,  have  no  particular  bearing 
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upon  local  rates  with^Q  the  territoryi  and,  because  of  the  dif- 
erence  in  oonditiond^  cannot  be  said  to  be  either  preferential  or 
disorinunat(»7  against  the  a^pie  commodities  moving  to  the  local 
markets. 

The  isBueA  in  case  Ko.  8$2p  Golden  Gate  Brick  Co,  y«  Western 
P.  K.  Co.  decided  by  Commisaicmer  Eshleman  April  12,  1913^ 
(2  Cal*  B.  C.  607),  were  similar  to  those  in  the  case  at  bar,  being 
based  on  a  tariff  interpretation,  where  he  held :  ^'I  am  not  at 
all  in  sympathy  with,  the  paractica  of  carriers  in  putting  toilnred 
construction  upon  a  tariff  provision  so  timt  the  same  may  yield 
them  more  revepue;  and  I  certainly  am  no  more,  in  sympathy 
with  the  same  practice  when  indulged  in  by  shippers  with  a  view 
to  securing  less  rates.  Tariffs  should  be  clear  and  unambiguous^ 
and  when  there  is  an  ambiguity  by  reason  of  which  a  shipper  has 
suffered,  the  carrier,  being  responsible  for  the  ambiguity,  should 
certainly  be  required  to  sustain  the  loss ;  but  where,  as  here,  the 
shipper  shows  no  loss  whatsoever  and  th&  construction  sought  is 
contrary  to  the  plain  intent  of  the  tariff,  I  think  such  shipper 
should  have  no  standing  before  this  Commission." 

In  the  li^t  of  this  record,  which  has  been  carefully  considered, 
I  see  no  reason  for  deviating  from  the  findings  a^d  conclusions 
announced  in  the  Golden  Gate  Brick  Co.'si  case,  No.  362,  supra ; 
and  1  find  that  the  changes  proposed  in  the  tariffs  covered  by 
this  application  are  reasonable^  and  that  the  application  should 
be  granted  in  order  that  the  positive  intent  of  the  r^tes  may  be 
set  forth  in  unmistakable  terms. 


CAIilFOKNIA  kAIIiROAB  CX>Mlif  tSdlON. 

BE  TRANSPOBTATION  COMPANIES. 

[Decision  No.  6124;  Cksc  No.  1177.] 

Railroads  —  War  conditions  —  Recommendation. 

In  view  of  national  raih^ray  control  th^  California  Commission 
suggested  tliat  it  take  up  informally  with  the  railroadB  and  all  other 
parties  interested,  various  recommendations  made  by  it  which  might 
appear  to  be  useful  in  brining  about  complete  national  control  and  th^ 
highest  possible  efficiency  of  the  transportation  system,  during  thd 
.emerfjency  created  by  the  war*  » 

[February  %  1918.1     : 
P.U.R.1938C. 
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Investigation  on  the  Gommission^s  own  initiative  into  the 
service  and  maintenance  and  the  economics  of  operaticm  of  trans- 
portation companies  in  California  during  the  emergwicy  created 
by  the  war ;  recommendations. 

Appearances :  C.  A.  Curtis  for  the  California  Western  Rail- 
road Company ;  C.  W.  Durbrow  for  Southern  Pacific  Company ; 
H.  C.  Nutt  and  A.  8.  Halsted  for  Los  Angeles  &  Salt  Lake  Rail- 
road Company;  Clarence  M.  Oddie,  secretary  and  counsel  for 
the  Western  Association  of  Short  Line  Railroads ;  Areata  &  Mad 
River  Railroad ;  Bay  Point  &  Clayton  Railroad ;  California  West- 
em  Railroad  &  Navigation  Company ;  Cement,  Tolenas,  k  Tide- 
water Railway  Company;  Holton  Interurban  Railway;  Lake 
Tahoe  Railway  &  Transportation  Company;  McCloud  River 
Railroad  Company;  Ocean  Shore  Railroad  Company;  Pajaro 
Valley  Consolidated  Railroad  Company;  Riverside,  Rialto,  & 
Pacific  Railway  Company ;  San  Joaquin  &  Eastern  Railroad  Com- 
pany; San  Diego  &  Southeastern  Railway  Company;  Sierra 
Railroad  Company  of  California ;  Stockton  Terminal  &  Eastern 
Railroad  Company;  Trona  Railway  Company;  Yreka  Railroad 
Company;  Yosemite  Valley  Railroad;  Glendate  &  Montrose 
Railway  Company;  W.  S.  Palmer  for  Northwestern  Pacific 
Railroad  Company;  E.  J.  Mitchell  for  Oakland,  Antioch,  ft 
Eastern  Railway ;  Frank  Karr  and  Paul  Shoup  for  Pacific  Elec- 
tric Railway ;  E.  H.  Maggard  for  Petaluma  &  Santa  Rosa  Rail- 
way Company;  Sanborn  &  Roehl  for  California  Transportation 
Company;  California  Navigation  &  Improvement  Company; 
Sacramento  Transportation  Company;  Farmers  Transportation 
Company;  the  Nevada-California-Oregon  Railway  Company; 
M.  J.  Wright  for  Pacific  Steamship  Company;  J.  M.  Sims  for 
Pacific  Coast  Railway  Company ;  M.  L.  Shannon  for  Santa  Maria 
Valley  Railway  Company;  A.  J.  Klampt  for  Trona  Railway 
Company ;  F.  E.  Sharp  for  Visalia  Electric  Railway  Company ; 
G.  J.  Bradley  for  Merchants  &  Manufacturers  Association  of 
Sacramento;  S.  W.  Russell  for  Consolidated  Chambers  of  Com- 
merce of  Sacramento ;  Bishop  &  Bahler  by  H.  M.  Wade  for  ceiv 
tain  shippers  in  San  Francisco,  Oakland,  and  Los  Angeles; 
L.  R.  Bishop  and  H.  M.  Wade  for  Oakland  Chamber  of  Com- 
merce; A.  Larssen  for  California  Redwood  Association;  Cal- 
ifornia Pine  Box  &  Lumber  Company,  and  other  pine  lumber 
P.U.R.1918C. 
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operators;  also  as  an  indiyidual ;  Allan  P.  Matthew  for  the 
Western  Pacific  Eailroad  Company  and  Tidewater  Southern 
Railway  Company;  W.  W.  Cahill  and  W.  W,  Hinchman  for 
Death 'Valley  Railroad  Company  and  Tonopah  &  Tidewater 
Eailroad;  D.  M.  Swobe  for  Sierra  Railway  of  California  and 
McCloud  River  Railroad  Company;  W.  R  Alberger  for  San 
Francisco-Oakland  Terminal  Railways;  G.  L,  Chamberlain  for 
Camino,  Placerville,  &  Lake  Tahoe  Railroad  Company;  E.  W. 
Camp  and  M.  W.  Reed  for  the  Atchison,  Topeka^  &  Santa  Fe 
Railway  Company. 

Edgerton  and  Loveland,  Commissioners:  This  proceeding 
was  institnted  by  the  Commission  on  its  own  initiative  on  No- 
vember 28,  1917,  and  the  hearings  in  the  case  were  concluded 
on  December  20,  1917. 

On  December  26,  1917,  the  President  of  Ae  United  States 
issued  his  proclamation  dealing  with  the  assumption  of  complete 
control  over  the  railroad  operation  of  the  country  by  the  Federal 
government  With  the  issuance  of  that  proclamation  and  the 
subsequent  formation  by  the  Federal  government  of  a  new  na- 
tional transportation  policy, — ^the  policy  that  is  now  being  fixed 
into  Federal  statute, — the  situation  has  changed  radically.  The 
chief  causes  leading  to  this  investigation  are  now  no  longer  opera- 
tive. It  therefore  became  a  question  with  us  whether  this  pro- 
ceediiig  should  be  dismissed  and  no  further  report  made  to  the 
Commission,  or  whether  there  were  sufficient  grounds  to  complete 
the  writing  of  the  opinion.  We  reached  the  conclusion  that  this 
report  should  be  written. 

It  is  not  clear  at  this  time  what  the  useful  function  of  this 
Commission  and  similar  state  commissions  will  be  in  the  new 
scheme  of  things;  and,  being  in  complete  sympathy  with  the 
policy  announced  by  the  President  as  a  war  measure,  we  feel 
strongly  that  all  activities  and  functions  interfering  with  the  full 
accomplishment  of  the  President's  purpose,  from  whatever  source: 
such  interference  might  come,  must  be  swept  aside. 

The  investigation,  however,  has  developed  facts  of  importance 
bearing  on  this  issue,  and  suggestions  have  been  made  by  wit- 
nesses and  by  the  Commission's  staff  which,  in  our  opinion,  will 
be  of  value  in  the  efforts  to  bring  the  country's  transportation 

Digitized  by  VjOOQIC 


U  CALIFORNIA  RAILROAD  COMMISSION. 

machine  to  the  highest  point  of  efficiency.  We  believe  that  in 
the  operation  of  the  California  railroads  the  Federal  government 
will  be  facing  the  same  situation  as  the  carriers  are  now  facing, 
and  that  the  difficulties  must  be  understood  before  they  can  be 
remedied. 

Having  in  mind  the  announced  purpose  of  the  investigation, 
that  the  Commission  wished  "to  ascertain  the  facts  as  to  the 
present  condition  of  transportation  in  California,  and,  if  the 
facts  disdosed  that  transportation  is  not  adequate  or  efficient,  to 
determine  what  the  cause  of  such  inadequacy  may  be,  and  either 
to  suggest  or  order  remedies,"  we  are  naaking  such  recommenda- 
tions,  suggestions,  and  observations  with  the  knowledge  that  such 
approval,  disapproval,  or  modification  thereof  will  be  made  as 
in  the  judgment  of  the  Director  General  of  Railroads  may  be 
deemed  expedient  or  desirable. 

Purpose  of  Investigation.  ' 

During  the  last  five  years  at  least  the  railway  situation  of  the 
United  States  has  become  increasingly  difficult,  and  the  inade- 
quacy of  the  available  railway  facilities  to  handle  the  volume  of 
traffic  of  the  country  has  become  generally  recognized  as  beyond 
question. 

Since  the  outbreak  of  the  war  in  Europe,  the  strain  upon  the 
transportation  system  has  steadily  increased.  In  April  of  last 
year,  when  our  country  was  drawn  into  the  conflict,  the  demand 
upon  the  railways  was  unprecedented.  With  the  country  at  war 
it  became  immediately  apparent  that  not  only  would  there  be 
a  still  greater  demand  upon  the  carriers,  but  that  the  railways 
would  form  one  of  the  most  important  factors  in  the  national 
defense.  This  was  recognized  by  the  President  of  the  United 
States  when  he  appointed  a  National  Council  of  Defense  for  the 
purpose  of  ascertaining  the  resources  of  the  country  and  secur- 
ing the  co-operation  of  all  oi^anized  transportation  and  industrial 
activities  in  furtherance  of  this  purpose. 

The  executive  heads  of  the  railroads  responded  to  the  emer- 
gency when,  at  a  meeting  in  Washington  on  April  11,  1&17,  they 
adopted  this  resolution : 

''Resolved,  That  the  railroads  of  the  United  States,  acting 
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through  their  chief  executive  officers  here  and  now  assembled, 
and  dtirred  by  a  high  sense  of  their  opportunity  to  be  of  the 
greatest  service  to  their  country  in  the  present  national  crisis, 
do  hereby  pledge  themselves  with  the  government  of  the  United 
States,  with  the  governments  of  the  several  states,  and  with  one 
another,  that  during  the  present  war  they  will  co-ordinate  their 
operations  in  a  continental  railway  system,  merging  during  such 
period  all  their  merely  individual  and  competitive  activities  in 
the  effort  to  produce  a  maximum  of  national  transportation 
efficiency.  To  this  end  they  hereby  agree  to  create  an  organiza- 
tion which  shall  have  general  authority  to  formulate  in  detail 
and  from  time  to  time  a  policy  of  operation  of  all  or  any  of 
the  railways,  which  policy,  when  and  as  announced  by  such 
temporary  organization,  shall  be  accepted  and  earnestly  made 
effective  by  the  several  managements  of  the  individual  railroad 
companies  here  represented/' 

This  resolution,  we  believe,  must  be  considered  as  one  of  the 
important  documents  in  American  railroad  history ;  for  the  first 
time  the  executive  heads  of  the  railroads  give  voice  to  their  reali- 
zation that  the  highest  national  transportation  effici^icy  can  be 
attained  only  through  the  unified  operation  of  a  continental 
railway  system* 

It  is  eommon  knowledge  now  Jiow,  as  a  result  of  the  resolution 
just  quoted,  the  "Eailroads'  Wax  Board"  was  organized  and  bow 
the  board  set  itself  to  the  task  of  improving  the  national  trans- 
portation efficiency.  Among  other  steps  takesx  the  board  in 
July,  1917,  addressed  the  state  publie  service  commissions,  urg- 
ing co-operation  with  the  railroads  in  a  suspension,  during  the 
war,  of  *'all  efforts  not  designed  to  hdp  directly  in  winning  the 
war/'    The  letter  in  part  says : 

"Therefore  this  committee  earnestly  recommends  th^t  during 
the  war  the  railroads  be  required  by  the  public  authorities  to 
make  improvements  and  carry  out  projects  involving  the  expendi- 
ture of  money  and  labor  only  when  they  are  absolutely  essential 
for  war  purposes  or  public  atfety.  The  prevailing  high  interest 
rate  on  money,  the  difficulty  of  raising  money  in  competition 
with  the  tax  free  issues  of  the  government,  the  excessive  oost  of 
supplies  and  labor,  the  delay  in  obtaining  material,,  the  possible 
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blockade  of  traflSc,  and  the  diversion  of  labor, — all  contribute  to 
make  nonessential  construction  undesirable  during  the  war. 

^'The  committee  considers  that  the  erection  of  new  stations, 
elimination  of  grade  crossings,  are  among  the  nonessential  im- 
provements which  should  be  deferred  at  this  time.  We  respect- 
fully suggest  that  the  basis  for  consideration  of  new  projects  at 
this  time  should  be  the  increase  in  the  capacity  of  the  carriers 
for  national  service. 

"Furthermore,  we  urge  your  co-operation  in  eliminating  all 
passenger  service  which  is  merely  convenient  and  not  justified  by 
public  necessity  during  the  present  emergency  situation." 

This  Commission  expressed  itself  as  being  in  complete  sym- 
pathy with  the  suggestion,  and  took  action  accordingly,  that  the 
test  for  new  projects,  and  indeed  for  all  expenditures,  should  be 
the  effect  on  the  capacity  of  the  carriers  for  increased  national 
service. 

As  the  months  passed,  however,  it  became  increasingly  clear 
to  us  that,  aa  far  as  the  railroads  in  California  were  concerned, 
the  pledge  given  in  the  Railroads'  War  Board  resolution  remained 
largely  on  paper,  and,  in  its  essence,  was  not  translated  into 
action.  There  was  no  evidence  of  any  steps  being  taken,  nor 
even  of  any  general  preliminary  survey  being  made,  by  the  prin- 
cipal carriers  operating  in  this  state  to  "co-ordinate  operations 
in  a  continental  railway  system^  merging  during  such  period  all 
their  merely  individual  and  competitive  activities."  The  com- 
petitive system,  with  all  its  consequences  on  the  carriers  and  on 
the  public,  remained  in  full  force  in  California. 

This  Commission,  of  course,  was  aware  that  transportation 
conditions  in  the  East  were  more  serious  than  in  the  West,  and 
that  it  was  on  the  Atlantic  seaboard,  rather  than  on  the  western 
coast,  where  the  war  transportation  activities  concentrated  and 
congested.  It  did  not  seem  right  to  us,  however,  that  the  West 
should  insist,  even  if  it  were  possible,  on  nmning  its  transporta- 
tion machine  on  a  pre-war  and  normal  course  and  regardless  of 
the  needs  of  the  East,  when,  perhaps^  by  taking  stock  of  our 
transportation  resources  and  by  some  sacrifice  we  might  help 
where  help  was  needed. 

Meantime,  it  was  evident  also  in  this  state  that  railroad  trans- 
portation was  not  normalii     Informal  complaints  came  in  in- 
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creasing  numbers  to  the  Commission,  asking  our  assistance  in 
securing  cars  and  more  prompt  service.  We  were  informed  that 
the  condition  of  the  roadway  and  track  of  the  carriers  in  the 
state  was  deteriorating  because  of  the  acute  shortage  of  unskilled 
labor,  and  that  the  coming  rainy  season  would  aggravate  this  con- 
dition. We  heard  that  safety  standards  of  track  and  equipment 
were  permitted  to  relax,  and  that  operations  on  some  roads  during 
the  winter  were  boimd  to  be  unsatisfactory,  if  not  dangerous. 
The  Comijpission  understood  that  certain  carriers  intended  to 
curtail  their  passenger  service,  and  in  one  instance  at  least  it  was 
proposed  to  abandon  a  portion  of  the  line. 

These  reasons,  together  with  the  general  unrest  prevailing  in 
the  public  mind  regarding  the  railroad  situation,  prompted  the 
Commission  to  institute  this  investigation. 

Scope  and  Method  of  Investigation. 

It  was  our  purpose  to  confine  the  inquiry  to  California  and  to 
California  conditions.  The  effect,  however,  of  these  conditions 
on  the  national  transportation  problem  will,  if  possible,  be 
ascertained.  Notice  of  the  hearing  was  sent  to  aU  steam  and 
electric  interurban  railways,  as  well  as  to  all  water  carriers, 
under  the  jurisdiction  of  the  Commission,  ordering  these  utili- 
ties to  appear  and  show  cause  why  the  Conmiission  should  not 
make  this  investigation.  No  good  cause  appearing  to  the  con- 
trary, the  Commission  stated  that  it  would  proceed  with  the  in- 
vestigation to  the  end  that  it  would  thereafter  make  such  order 
or  orders  as  might  seem  just  and  reasonable.  So  that  the  Com- 
mission might  proceed  on  the  basis  of  fact^  letters  of  inquiry 
were  sent,  prior  to  the  hearing,  to — 

(a)  The  general  managers  of  all  steam  railroads  operating  in 
California. 

(b)  The  general  managers  of  all  electric  interurban  railroads 
operating  in  California. 

(c)  The  managers  of  all  water  carriers  operating  in  Cali- 
fornia. 

(d)  The  principal  commercial  and  traffic  organizations  in 

California, 

Letters  of  notification  of  the  hearing,  stating  ttie  general  pur- 
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pose  of  the  investigation,  in  addition  to  the  organizations  men- 
tioned under  (d)  were  sent  to — 

(e)  The  governor  of  this  state  (William  D.  Stephens). 

(/)  State  market  director  (Harris  Weinstock). 

(g)  Hoover's  Food  Control  Board  (Ralph  P.  Merritt). 

(h)  State  council  of  defense  (A.  H.  Naftzger,  'chairman  ex- 
ecutive committee). 

(i)  Federal  Fuel  Director  (Albert  Schwabacher). 

(;)  War  Committee  of  the  National  Association  ^f  Railway 
and  Utilities  Commissioners  (Max  Thelen,  chairman)* 

(k)  Priority  Board  (E.  S.  Lovett). 

(I)  Railroads'  War  Board  (Fairfax  Harrison,  chairman). 

(m)  Commission  on  Oar  Service  of  the  American  Railway 
Association  (C.  M.  Sheaffer,  chairman). 

(n)  Interstate  Commerce  Commission  (Henry  Clay  Hall, 
chairman). 

All  these  parties  either  took  part  in  the  hearings  or  responded 
by  correspondence.  A  seriea  of  questions  was  addressed  to  the 
transportation  companies  mentioned  under  (a),  (6),  and  (e), 
those  to  the  steam  roads  being  typical.  The  Sicope  of  the  investi- 
gation is  indicated  by  these  queations,  and  the  answers  received 
from  the  various  carriers  and  other  parties  to  the  proceeding 
show  transportation  conditions  in  this  state.  The  questions  to 
the  steam  railroads  were  as  follows : 

A,  Relative  to  the  condition  of  roadbed  cmd  track: 

(1)  The  number  of  section  men  and  other  unskilled  laborers 
employed  by  your  road  on  November  15,  1916,  and  the  same 
information  for  the  same,  or^  approximately  tl^  same,  date  for 
1915. 

(2)  The  number  of  men  employed  on  the  same  date  in  1917. 

(3)  The  number  of  men  you  were  short,  as  of  the  last  date, 
to  carry  on  your  track  and  other  work  for  which  unskilled  labor- 
ers are  employed. 

(4)  The  number  of  derailments  and  other  train  accidents, 

both  passenger  and  freight,  from  all  causes,  and,  separately,  the 

number  of  train  accidents  caused  by-  failure  of  track  and  equip- 

ment. 

Note. — ^If  aecwate  figures  have  not  been  worked  up  for  items  1  to  4,  in* 
elusive,  close  approximation  will  answer  the  purpose. 
P.U.IU918a 
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(5)  Statement  showing  expenditures  incurred  in  the  state  of 
California  for  maintenance  of  roadway  and  structures,  by  ac- 
counts, for  the  nine  months  ending  September  30,  1917;  witli 
like  and  comparative  figures  for  the  same  nine  months  in  the 
years  1915  and  1916. 

(6)  The  Commission  requests  that  you  give  it  the  benefit  of 
any  suggestions  you  may  have  tending  to  alleviate  conditions  due 
to  the  present  labor  shortage,  as  far  as  track  labor  is  concerned, 
either  by  co-operation  between  the  railroads,  by  action  of  the 
government,  oi'  by  any  other  means. 

B.  Relative  to  the  condition  of  equipment: 

(7)  The  number  of  skilled  employees  in  your  engine  and  car 
repairing  forces  on  or  about  November  15,  1916;  and  the  same 
information  for  the  same  date  in  1915. 

(8)  The  number  of  skilled  employees  employed  at  the  same 
time  in  1917. 

(9)  The  number  of  skilled  employees  you  were  short,  as  of  the 
last  date,  to  carry  on  your  shop  and  repair  work,  for  which 
skilled  labor  is  employed. 

(10)  Statement  of  expenditures  incurred  in  the  state  of  Cali- 
fornia for  maintenance  of  equipment,  separately  by  accounts, 
for  the  nine  months  ending  September  30,  1917 ;  with  like  and 
comparative  figures  for  the  same  nine  months  in  the  years  1915 
rnd  1916. 

Note. — If  accurate  figures  have  not  been  worked  up,  close  approximation 
will  answer  the  purpose  with  reference  to  items  7  to  10,  inclusive. 

(11)  The  Commission  requests  your  suggestions  with  refer- 
ence to  the  labor  shortage,  so  far  as  skilled  labor  is  concerned. 

(12)  The  number  of  engine  failures  in  months  of  September, 
October,  and  November,  1917,  as  compared  with  the  same  months 
of  the  last  two  preceding  years. 

(13)  The  number  of  engines  shopped  for  ordinary  repairs 
during  September,  October,  and  November,  1917 ;  and  the  same 
informatiosi  for  the  same  period  in  the  two  preceding  years. 

(14)  Same  data  regarding  complete  or  badk-ahop  overhauling. 

(15)  The  number  of  bad-order  freight  cars  out  of  service  dur 
ii*g  the  months  of  September,  October,  and  November,  1917,  as 
comparv^d  with  the  same  months  of  the  two  preceding  years. 
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C.  Relative  to  freight  (md  passenger  service: 

(16)  Gross  freight  ton  mileage  for  September,  October,  and 
November,  1917,  as  compared  with  the  same  information  for  the 
same  months  of  the  two  preceding  years. 

(17)  Passenger  train  mileage  for  the  same  periods  as  in  pre- 
ceding question. 

(18)  Comparative  earnings  per  train  mile,  by  months,  for  the 
last  two  years,  of  the  following  trains,  both  directions; 

For  Southern  Pacific: 

(a)  Overland  Limited. 

(6)   Sunset  Limited. 

(c)   Shasta  Limited. 

{d)  Lark. 

(e)  Owl. 

(/)  Fresno  Flyer. 

Ig)  El  Dorado. 

(7i)  Statesman. 

(i)  Stockton  Flyer. 

For 'Santa  Fe: 

(a)  California  Limited* 

(6)  Santa  Fe  De  Luxe. 

(c)  Saint 

(d)  Angel. 

(e)  Navajo. 
(/)  Missionary. 
For  Western  Pacific: 
Trains  Xos.  1,  2,  3,  and  4. 

For  Los  Angeles  and  Salt  LaJce: 
For  Los  Angeles  Limited. 

Note. — This  question  need  not  be  answered  by  other  roads. 

In  addition  to  the  information  required  under  16  to  18,  in- 
clusive, the  Commission  requests  your  answers  and  a  detailed 
statement  of  your  suggestions  on  the  following  questions : 

(19)  To  what  extent  is  it  practicable  to  discontinue  nonessen* 
tial  passenger  train  service  ? 

(20)  To  what  extent  is  it  practicable  to  eliminate  special 
equipment  on  passenger  trains  where  such  equipment  can  be 
dispensed  with  without  serious  interference  with  adequate  serv- 
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ice  (dining,  buffet,  and  parlor  cars,  and  other  equipment  neces- 
sitating helper  engines  over  maxim:-.,    grades)  ? 

(21)  To  what  extent  is  a  redueaon  in  local  freight  service 
practicable  by  less  frequent  schedules  or  alternate  schedules  to 
competitive  points  ? 

(22)  Can  any  economies  be  effected  by  a  suspension  of  inter- 
yard  switching?    (Give  your  suggestions  in  detail.) 

(23)  Can  any  economies  be  effected  by  a  reduction  in  branch 
line  service  ? 

Note. — In  answering  questions  19  to  23,  inclusive,  please  base  your  sug- 
gestions on  concrete  proposals. 

(24)  Should  the  interstate  demurrage  rules  be  adopted  for 
intrastate  business,  eliminating  free  time  on  account  of  inclem- 
ent weather?  And,  in  your  opinion,  to  what  extent  would  this 
rule  relieve  car  shortage  ? 

(25)  Why  should  not  embargo  be  placed  on  all  commercial 
export  freight  destined  to  Pacific  ports,  unless  vessel  space  has 
been  contracted  for  and  is  known  to  be  available,  permitting  of 
a  release  of  cars  at  seaboard  terminals  ? 

(26)  Give  detailed  outline  of  your  method  of  car  distribution 
and  what  official  supervision  is  in  effect  on  your  lines  to  secure 
maximum  efficiency. 

(27)  Can  any  econcmiies  be  effected  by  a  suspension  or  a 
reduction  of  reconsignment  privileges  i  And  what  should  be  the 
maximum  number  of  reconsigiunents  allowed  ? 

(28)  Should  shippers  and  receivers  of  freight  be  required  to 
accept  carloads  on  the  team  tracks  of  any  carrier  at  destination  ? 
(Under  pres^it  rules,  team  tracks  of  one  railroad  cannot  be  used 
for  loading  and  unloading  cars  moving  by  a  competing  line.  This 
rale  might  be  abrogated,  and,  where  congestion  exists  on  the 
team  trades  of  one  carrier,  arrangement  could  be  made  for  the 
handling  of  excess  cars  on  the  team  tracks  of  competing  lines.) 

(29)  What  is  the  labor  situation  as  regards  freight  handling 
at  terminals  and  at  transfer  points  ? 

(30)  Have  you  lengthened  the  age  limit  of  employees,  now 
almost  universally  twenty-five  years  for  inexperienced  and 
forty-five  years  for  experienced  men  ? 
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D.  C<x^pital  and  other  expenditures: 

(31)  Furnish  statement  of  expenditures  for  additions  and 
betterments  and  new  capital  expenditures  in  this  state  for  the 
last  two  years,  with  a  short  description  of  purpose  of  expend- 
itures; also,  an  estimate  of  such  expenditures  for  1918, 

For  Southern  Pdcijic  and  Santa  Fe: 

Give  such  expenditures  only  as  exceed  $2,600  for  any  one  item* 

For  Western  Pacific  and  Los  Angeles  €md  Salt  LaJce: 

Give  such  expenditures  only  as  exceed  $1,000  for  any  one  item. 

For  all  other  roads: 

Give  such  expenditures  only  as  exceed  $1,000  for  any  one  item. 

(32)  Furnish  statement  of  cost  of  soliciting  business,  both 
passenger  and  freight,  segregated  into  items  acoorcjing  to  ac- 
coimte,  by  months,  for  the  last  three  years. 

A  similar  series  of  questions  was  addressed  to  the  electric  in- 
terurban  railroads,  which  carriers  were  in  addition  asked  to  give 
an  answer  to  the  following  question :  , 

Are  you  equipped  to  handle  additional  local  freight  business, 
between  points  reached  by  your  line  ?    If  so,  to  what  extent  ? 

The  water  carriers  were  also  addressed  and  asked  to  furnish 
information  applicable  to  water  transportation  service. 

Answers  to  these  questions  were  received  from  the  majority  of 
the  carriers  addressed.  These  answers  have  now  been  tabulated 
for  the  principal  steam  and  electric  roads  and  will  hereafter  ap- 
pear in  table  I.  The  replies  from  the  smaller  carriers  not  listed 
in  table  I.  have  also  been  considered  by  us,  and  in  reaching  oui* 
conclusions  we  have  given  them  such  weight  as  seems  desirable. 

Hearings  were  held  in  San  Francisco  on  December  14,  15,  18^- 
19,  and  20.  There  were  represented  thirty-three  steam  railroads, 
five  electric  railroads,  five  water  carriers  and,  in  addition,  seven 
chambers  of  commerce  and  other  conunercial  organizations.  Ser- 
eral  of  the  Federal  and  state  brandies  of  the  govenimenf;  wdio  had 
been  invited  to  appear  were  also  represented. 

In  a.ddition  to  the  items  oonisidered  in  the  lettens  of  inquiry 
sent  to  the  various  carriers,  other  features  of  the  tranaportatioxi 
problem  were  gone  into,  as  follows : 

(a)  The  present  sttitus  of  control  of  the  carriers. 

(6)  Problems  of  priority ♦ 
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(c)  The  labor  situation, 

(d)  Possibility  of  closer  relationship  between  steam  and  elec- 
tric roads,  both  urban  and  interurban^ 

(e)  Possibility  of  closer  po-operation  between  steam  lines  and 
inland  waterways. 

(/)  Use  of  motor  truck  to  relieve  freight  congestion. 
(g)  Interrelationship   between   our   local   problem   and   the 
national  transportation  problem* 

Conditions  in  Caiifomid. 

In  a  discussion  of  the  testimony  and  the  evidence  in  this  case 
it  will  be  desirable  to  follow  the  division  indicated  in  the  letters 
of  inquiry  sent  to  the  carriers, 

A.  Relative  to  ihe  Condition  of  Roadbed  and  Track. 

Taking  the  important  California  interstate  lines  as  a  whole 
(Southern  Pacific,  Santa  Fe,  Western  Pacific,  and  Salt  Lake), 
it  may  be  stated  that  the  record  establishes  the  fact  that  all  the 
roads  mentioned,  including  the  Northwestern  Pacific,  are  suflFer- 
ing  from  an  acute  shortage  of  unskilled  labor,  especially  track 
labor;  and  that  as  a  consequence  the  permanent  ways  of  these 
roads  are  not  up  to  the  usual  standards  of  maintenance,  and  are 
rapidly  getting  worse.  This  general  statement  is  clearly  borne 
out  by  the  answers  to  questions  1  to  5,  inclusive,  as  they  appear 
in  table  I.,  and  by  the  statements  of  the  witnesses  of  the  various 
lines.  From  the  exhibits  introduced,  the  following  figures  bear- 
ing on  the  shortage  of  track  labor  are  taken : 


Number  oi 

Unskilled 

Number  of 

Hailroad. 

Thick  Men 

Men  Short  on 

Employed  on 

Nov.  15,  1917. 

Nov.  15,  1917. 

Southern  Pacific    

5,401 
1,460 

2,700 

Santa  Fe  

729 

Western  Pacific 

889 
300 
286 

341 

Salt  Lake 

385 

NorthwcfiEtern  Paoiic «...  * 

175 

In  other  words,  the  Southern  Pacific  was  one  third  short  of  its 
necessary  track  force ;  the  Santa  Fe  also  was  one  third  short ;  the 
Western  PacijSc  was  two  fifths  short  and  the  Salt  Lake  and  the 
NoTthwestem  Pacific  had  considerably  less  than  one  half  their 
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necessary  forces.  The  same  facts  are  equally  well  established  by 
a  comparison  of  the  amounts  expended  in  this  year  for  the  main- 
tenance of  way  with  those  expended  in  past  yefexs.  In  making 
such  a  comparison  the  fact  must  not  ^te  lost  sight  of  that  the  cost 
of  labor  and  materials  has  very  largely  increased.  In  order  mere- 
ly to  hold  their  own,  the  companies  would  have  to  spend  much 
greater  sums  this  year  than  in  previous  years,  to  say  nothing  of 
additional  maintenance  made  necessary  by  the  very  largely  in- 
creased volimie  of  traflSc  that  is  being  handled,  and  by  the  gen- 
erally acknowledged  deterioration  of  labor  efficiency.  The  fig- 
ures, however,  show  that  the  amounts  spent  for  track  mainte- 
nance are  considerably  less  than  in  former  years.     (See  table  I.) 

For  the  Southern  Pacific  this  situation  was  even  more  start- 
lingly  brought  out  from  a  statement  read  into  the  record  and 
the  discussion  that  followed  (Tr.  pp.  68  to  72).  In  that  state- 
ment. Maintenance  of  Way  Engineer  Titcomb  of  the  Southern 
Pacific  Company,  said:  "In  other  words,  we  are  short  4,000 
men,  and  for  a  rough  figure  we  could  say  that  their  wages,  in- 
cluding the  material  that  they  would  utilize,  would  easily  average 
$4  per  day  per  man.  This  would  mean  $16,000  per  day,  which 
should  now  go  into  the  track,  or  in  the  neighborhood  of  $400,000 
per  month,  or,  for  a  period  of  twelve  months,  near  $5,000,000.*' 

This  is  an  extremely  serious  condition,  and  has  its  direct 
effect  on  railway  operation  and  efficiency  in  all  its  branches. 
The  effect  on  safety  is  immediately  apparent.  The  effect  of  the 
necessarily  resulting  reduction  in  speed  of  trains  is  apparent  on 
freight  traffic  efficiency.  As  this  condition  is  permitted  to  con- 
tinue, the  bad  effects  increase  in  geometrical  progression.  The 
practically  unanimous  testimony  on  this  subject  left  us  doubtful 
that  present  railway  control  can  cope  with  the  situation. 

Various  remedies  to  relieve  this  situation  were  suggested  by 
witnesses.  Among  the  proposals  made  were  the  bringing  in  of 
Oriental  labor  from  China  and  Japan;  the  equalization  and 
stabilization  of  wages ;  the  forced  employment  of  idle  men ;  and 
the  urging  of  women  labor  into  unskilled  railway  work.  Several 
carriers  were  of  the  opinion  that  it  would  be  necessary  to  draft 
railway  labor  into  the  military  service. 

There  was  complete  unanimity  as  to  the  efficacy  of  one  pro- 
posed remedy,  and  one  that  appears  to  us  a  real  solution  of  the 
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unstdlled  labor  problem,  as  far  as  this  state,  and  probably  other 
states  along  the  Mexican  border  similarly  situated,  are  concerned. 
It  is  suggested  to  permit  the  unhindered  influx  of  Mexicans  into 
the  United  States,  and,  in  order  to  accomplish  this  end,  to  ask 
the  Federal  government  to  remove  the  entrance  tax  now  imposed 
QQ  Mexican  labor  coming  into  the  United  States;  and  also  to 
suspend  the  literacy  test,  for  this  purpose. 

We  propose  later  in  this  opinion  to  summarize  the  remedies 
that  to  us  seem  feasible  and  worthy  of  consideration  in  order  to 
better  transportation  conditions,  and  will  only  state  here  that  this 
suggestion  with  regard  to  Mexican  labor  deserves  careful  thought. 

Another  suggestion,  to  conserve  the  supply  of  unskilled  labor, 
looked  towards  the  stoppage  of  all  public  and  public  utility  im- 
provements that  might  interfere  with  the  railroad  labor  supply, 
and  that  are  not  absolutely  essential  at  this  time. 

The  president  of  the  Northwestern  Pacific  Railroad  Company 
testified  as  to  an  interesting  experiment  that  his  company  had 
made  with  the  contracting  of  ordinary  maintenance  work  to  a 
responsible  railroad  contractor.  He  pointed  out  that  the  diffi- 
culty with  this  method  lay  principally  in  the  drawing  up  of 
proper  standard  specifications  and  the  determination  of  proper 
cost  units.  Maintenance  work  done  by  a  contractor  might,  how- 
ever, have  the  advantage  of  a  permanent  and  skilled  contractor's 
organization, — ^an  advantage  which  would  become  apparent  in 
greater  efficiency  of  work  done  and  would  possibly  offset  higher 
unit  costs.  This  suggestion,  we  believe,  is  one  deserving  of  fur- 
ther study ;  and  we  believe  that  such  a  study  can  be  advantageous- 
ly made  by  this  Conunission. 

B.  Relative  to  the  Condition  of  Equipment. 

In  regard  to  the  maintenance  of  equipment,  the  problem  of 
skilled  labor  as  contrasted  with  unskilled  labor  for  track  mainte- 
nance is  important  Here  the  shortage  in  men  is  .not  so  spectacu- 
lar as  in  the  case  of  the  track  forces.  But  it  is  of  equal,  and  per- 
haps greater,  significance ;  since  heavier  duty  is  now  imposed  on 
equipment,  eq>ecially  motive  power,  than  ever  before.  Such 
equipment  should  therefore  be  in  better  condition  than  ever 
before. 

It  is  apparent  that  the  labor  question  with  skilled  men  is 
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largely  one  of  wages.  No  suggestions  of  any  particular  value 
were  made  regarding  the  possibility  of  relieving  the  shortage  of 
skilled  labor,  except  the  general  one  that  those  men  be  exempt 
from  the  draft,  and  the  suggestion  of  the  general  manager  of  the 
Salt  Lake  that  the  technical  and  manual  training  schools  include 
shopwork,  to  be  done  in  railroad  shops,  in  their  student  courses. 
The  last  proposed  remedy  seems  to  us  to  be  worthy  of  a  trial, 
and  we  shall  incorporate  it  in  our  recommendations. 

Some  slight  assistance  in  alleviating  the  shortage  of  both 
skilled  and  unskilled  labor  can  be  had  by  extending  the  age  limit 
of  employment  now  in  force  on  a  number  of  carriers.  By  setting 
aside  this  age  limit  a  considerable  number  of  good  men  could  be 
called  into  service.  It  appears,  however,  that  in  several  cases 
the  railroads  have  already  done  this. 

G.  Relative  to  Freight  amd  Passenger  Service. 

It  is  in  connection  with  the  feature  of  the  inquiry  relating  to 
freight  and  passenger  service  that  the  difficulties  inherent  in  the 
competitive  system  of  railway  operation  become  most  apparent. 
The  figures  of  gross  freight  ton  mileage  for  the  selected  periods 
in  the  years  1915,  1916,  and  1917  (see  item  16,  table  1.)  show 
the  increased  demands  placed  upon  a  deteriorating  transporta- 
tion machine.  Taking  the  four  important  interstate  roads  and 
the  Northwestern  Pacific,  the  following  figures  were  introduced 
in  evidence  : 

Gross  Freight  Ton  Mileage — September,  October,  and  November. 


Railroad. 


Southern  Pacific  ..•. 

Santa  Fe 

Western  Pacific 

Salt  Lake 

Northwestern  Pacific 


1915. 


6,018,323,631 

875,618,872 

226,107,654 

385,415,009 

47,290,281 


1916* 


6,144,431,617 
1,038,672,636 


1917. 


6,866,177,399 
1,204,366,549 


326,591,601'     •259,578,815 

440,176,249       466,062,445 

72,687,649!         76,387,334 


*  September  and  October  only. 

If  similar  figures  for  all  the  years  were  taken,  this  point  would 
be  brought  out  even  more  clearly. 

While  freight  traflSc  shows  a  steady  increase,  passenger  traffic 
for  the  same  roads  for  the  two  years  1916  and  1917  has  substan- 
tially remained  on  a  level.  We  were  of  the  opinion  that  a  cur- 
tailment of  all  nonessential  passenger  train  service  would  be  au 
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important  item  in  the  elimination  of  economic  waste,  and  a  step 
in  the  real  unifying  of  the  state's  transportation. 

Question  18  in  the  questionnaire  given  above  was  framed  with 
that  purpose  in  mind.  Hie  testimony  of  the  general  passenger 
agent  of  the  Southern  Pacific  was  emphatic  that  not  only  was  cur- 
tailment of  passenger  train  service  out  of  the  question,  as  far  as 
the  Soutliem  Pacific  lines  were  concerned,  but  that  trains  should 
be  added  rather  than  taken  off.  This  witness  was  equally  em- 
phatic that  competition  in  passenger  train  service  by  the  differ- 
ent carriers  should  not  be  eliminated. 

After  consideration  of  the  evidence  and  the  exhibits  intro- 
duced, we  were  unable  to  agree  with  such  a  contention.  It  is 
our  opinion  that,  in  compliance  with  the  resolution  of  the  Rail- 
roads' War  Board,  studies  shoidd  have  been  made  by  the  inter- 
state carriers  of  this  state  with  the  view  to  determining  what  is 
essential  and  what  is  nonessential  in  passenger  train  service. 

Table  11.,  attached  to  this  opinion  and  showing  earnings  of 
certain  California  passenger  trains,  will  be  one  indication  of 
what  direction  such  studies  should  take. 

When  it  comes  to  proposals  as  to  what  can  be  done  to  enable 
the  overtaxed  transportation  machine  to  handle  its  abnormal 
load,  the  suggestions  readily  fall  into  two  classes : 

First,  measures  looking  to  increased  efficiency  of  transportation 
tools,  such  as  maximum  use  of  cars  through  maximum  loading; 
maximum  use  of  motive  power  through  maximum  trainloads; 
maximum  output  of  car-days  through  tightening  of  demurragei 
mles  and  abolishing  of  certain  demurrage,  switching,  industrial 
track,  reconsignment,  and  other  privileges  which  the  shipper  now 
enjoys ;  and  increases  of  the  rates  to  penalize  practices  objection- 
able to  the  railroads.  Passenger  and  freight  service  are  closely 
related  in  this  connection.  Measures  like  those  mentioned  are 
intended  to  increase  the  efficiency  of  tools  of  transportation  in- 
dependent of  the  general  system.  In  other  words,  maximum  car 
loading,  utmost  use  of  motive  power,  maximum  efficiency  of  man 
power,  is  to  be  desired  imder  any  system  of  conducting  trans- 
portation, and  need  not  be  influenced  by  competitive  or  noncom- 
petitive fundamental  conditions. 

Second.  The  other  class  of  remedies  lies  in  the  direction  of 
complete  unificaticm  and  such  doing  away  with  nuerdy  competi- 
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tive  activities  by  the  individual  carriers  as  is  recognized  in  the 
resolution  of  the  Railroads'  War  Board  heretofore  quoted  to 
interfere  with  transportation  efficiency.  The  necessary  remedies 
go  directly  to  the  inefficiency  of  our  general  transportation 
system,  and  are  reflected  in  our  questions  18  to  23,  inclusive. 

Where  the  efficiencies  and  savings  resulting  from  measures  in 
the  first  class  can  be  made  considerable,  the  improvements  that 
could  be  brought  out  by  freely  using  measures  in  the  second  class 
would  be  enormous.  But  our  investigation  seems  to  prove  con- 
clusively that  under  a  competitive  system,  where  each  road  is 
forced  to  consider  its  own  earnings  first  and  last,  radical  savings 
and  efficiencies  cannot  be  had.  It  is  not  a  question  of  willingness 
or  unwillingness  on  the  part  of  the  carriers  or  of  the  regulating 
authorities,,  but  it  is  rather  the  inevitable  consequence  of  condi- 
tions as  they  are.  The  testimony  in  this  investigation  abundant- 
ly bears  out  these  conclusions. 

As  a  case  in  point.  General  Manager  Nutt,  of  the  Salt  Lake, 
testified  (Tr.  pp.  103  to  105)  what  could  be  done  by  co-operation 
of  competing  lines  in  the  matter  of  lengthening  the  passenger 
schedules  of  through  trains  between  Chicago  and  Los  Angeles. 
He  said  that  if  the  time  were  lengthened  from  twelve  to  fifteen 
hours  he  could  take  off  one  or  two  of  his  main-line  trains.  Mr. 
Nutt  said,  however,  "We  could  not  do  it  unless  the  others  did.'* 
Such  an  arrangement,  he  said,  would  release  "about  eighteen  en- 
gines." 

Later  on,  when  this  matter  was  taken  up  with  the  witnesses  of 
the  competing  roads  (Southern  Pacific  and  Santa  Fe),  it 
developed  that  no  jpint  study  of  this  and  similar  problems  had 
been  undertaken  by  the  interested  companies.  The  two  stronger 
competing  lines  objected,  for  competitive  reasons,  to  any  change 
in  transcontinental  passenger  schedules. 

A  similar  condition  became  apparent  in  the  question  of  export 
freight  embargo  to  Pacific  coast  ports,  when  this  was  under  dis- 
cussion (Tr.  pp.  363  to  366).  In  answer  to  a  question  as  to 
whether  an  absolute  embargo  at  Pacific  ports  would  not  result  in 
relieving  the  present  congestion,  the  general  freight  traffic  man- 
ager for  the  Southern  Pacific  said,  "We  would  be  glad  to  see 
that  done."  Being  further  questioned,  he  said  that  his  road 
would  follow  any  order  dealing  with  this  question  "if  somebody 
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Will  issue  it/'  And,  explaining  why  his  company  was  unable  to 
handle  matters  as  they  should  like  to  handle  them,  ga.ve  as  his 
reason,  "We  were  not  strong  enough/' 

The  following  colloquy  then  took  place: 

Commissioner  Edgerton :  You  say  you  are  not  strong  enough. 
What  do  you  mean  by  that  ? 

Mr.  Luce:  I  mean  the  different  carriers  would  be  appealed 
to  that  way,  that  the  ship  was  already  here  for  that  freight,  and 
that  if  one  carrier  would  not  take  it,  the  other  would ;  and  so 
they  naturally  <jaught  us  in  that  sort  of  position. 

Commissioner  Edgerton:  Well,  now,  that  illustrates  exactly 
what  I  was  getting  at.  Now,  you  have  earnestly  assured  us  that 
co-ordination  had  gone  to  the  extent  that  it  was  necessary.  Now, 
Mr.  Luce  pictures  a  situation  whereby,  if  all  the  carriers  would 
do  this  thing  and  stand  together,  it  could  be  done,  but  that  the 
Southern  Pacific,  for  instance,  could  not  do  it  alone,  as  he  says. 

The  attorney  for  the  Western  Pacific,  Mr.  Matthew,  upon 
invitation  took  part  in  this  discussion  and  said  (Tr.  p.  367) : 

"I  don't  think  there  is^  anything  to  add.  I  am  reluctant  to 
express  any  opinion  that  seems  to  be  even  superficially  at  vari- 
ance with  Mr.  Durbrow's  reply  to  your  Honors.  I  think  I 
would  have  put  the  thing  the  other  way  around  and  said,  'As 
far  as  the  present  conditions  are  concerned,  there  has  not  been 
any  great  amount  of  co-ordination  of  the  service  for  co-opera- 
tion between  the  carriers,  so  far  as  facilities  are  concerned ;  at 
least,  if  there  is  any,  it  has  not  come  to  my  knowledge.  I  take 
it  we  have  all  loyally  undertaken  to  obey  all  instructions  from 
the  Railroads'  War  Board.  I  do  not  think  there  is  anything 
more  to  be  added  than  that.'  " 

These  quotati(ms  are  made  to  illustrate  the  point.  The  evi- 
dence in  this  direction  is  not  limited  to  these  excerpts,  but  runs 
through  the  entire  testimony. 

The  testimony  shows  that  a  joint  survey  by  the  carriers  with 
a  view  to  determining  what  is  practicable  in  the  way  of  a  more 
efficient  rearrangement  of  a  unified  passenger  service  within  the 
state  had  not  been  made ;  and  that  there  was  no  intention  on  the 
part  of  the  individual  companies  of  getting  together  and  making 
such  a  study. 

P.U.R.1918C. 

Digitized  by 


Google 


30 


CALIFORNIA  RAILROAD  COMMISSION. 


The  same  testimony  developed  in  the  matter  of  a  possible 
reduction  in  local  freight  service  by  less  frequent  schedules  or 
alternate  schedules  to  competitive  points.  The  carriers  do  not 
intend  to  make  any  changes  that  might  benefit  the  whole  if  these 
changes  interfere  with  individual  advantages.  This  is  also  true 
in  the  matter  included  in  our  question  23,  as  to  what  economies 
can  be  effected  in  a  reduction  of  branch  line  service. 

And  as  to  what  can  be  done  by  real  unification  of  the  physical 
properties  of  the  various  companies  operating  in  California, — 
this  question  the  carriers  have  not  even  asked  themselves.  There 
was  unanimity  on  the  part  of  the  witnesses  that  unification  to 
such  an  extent  is,  in  spite  of  the  Eailroads'  War  Board,  out  of 
-the  question  at  this  time.  Several  witnesses  testified  that  not 
only  is  it  out  of  the  question,  but  that  it  is  not  desirable. 

We  believe  that  the  situation  can  be  summarized  by  saying 
that  major  efliciencies  and  consequent  savings  are  out  of  the 
question  under  the  competitive  system,  and  that  the  minor 
efficiencies  that  can  be  had  will  not  affect  conditions  sufficiently 
to  enable  the  railroads  of  the  United  States  to  cope  with  the  war 
emergency. 

D.  Relative  to  Capital  and  Other  Expenditures. 

The  branch  of  investigation  dealing  with  capital  and  other 
expenditures  confirms  the  general  impression  that  large  expen- 
ditures of  new  money  are  required  for  essential  additions  to  the 
present  facilities.  In  answer  to  our  question  31,  figures  for 
additions  and  betterments  in  1916  and  1917  and  estimates  for 
new  work  in  1918  were  submitted.  Again,  taking  the  totals 
for  the  principal  roads,  we  have  these  figures: 

Capital  Expenditures  for  Additions  and  Betterments. 


Railroad. 

1916. 

1917. 

Estimate  for 

1918. 

Southern  Pacific  

$7,601,154 

2,525,035 

♦4,435.304 

70,372 

319,268 

$7,500,637 
2,618,351 

$31,833,000 
8,249,595 

Santa  Fe  

Western  Pacific , . 

Salt  Lake  

1,516,661 
427  395 

1,445,000 
763  000 

Northwestern  Pacific  

•From  January  1,  1016,  to  October  21,  1907;  no  estimate  for  1918  sub- 
mitted. 

Included  in  the  amounts  shown  are  expenditures  for  a  certain 

amount  of  new  construction  on  all  four  of  the  interstate  roads. 
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In  the  case  of  the  Western  Pacific  and  the  Salt  Lake  railroads 
such  construction  includes  at  least  two  items  for  new  lines  to 
be  built,  for  merely  competitive  reasons,  into  territory  which 
is  already  served  hy  existing  railroads.  We  have  in  mind  the 
Western  Pacific  extension  now  being  built  from  Niles  to  San 
Jose,  and  the  Salt  Lake  branch  line  now  being  built  from  Whit- 
tier  to  Santa  Ana.  The  former  extension  is  23  miles  long  and 
is  estimated  to  cost  $1,300,000,  and  the  latter  is  20  miles  long 
and  is  estimated  to  cost  $1,400,000. 

Under  unified  operation  of  the  railroads  by  government,  the 
full  joint  use  of  the  railroad  property  is  made  possible,  and  the 
entry  of  a  carrier  into  territory  not  theretofore  tapped  by  its 
lines  (which  under  competitive  conditions  would  be  considered 
desirable  even  though  it  involved  duplication  of  facilities)  can 
now  be  fully  accomplished  by  the  use  of  existing  lines  over  which 
the  newcomer  can  do  all  of  the  railroad  business  possible  to  be 
done  by  the  expenditure  of  large  sums  of  money  in  the  construc- 
tion of  additional  lines.  We  therefore  believe  that,  unless  these 
competitive  projects  are  so  far  advanced  that  stoppage  would 
entail  heavy  losses  to  the  constructing  carriers,  that  further  con- 
struction of  these  competing  lines  is  unwarranted. 

The  difficulties  of  the  railroads  in  competing  for  new  money 
with  other  investments  and  with  the  government  is  public  knowl- 
edge so  common  that  this  matter  was  not  gone  into  exhaustively 
during  the  investigation.  The  carriers'  universal  remedy  for 
this  situation  is,  of  course,  the  raising  of  rates. 

The  fact  is  established,  however,  that  it  is  not  principally 
lack  of  funds  that  interferes  with  necessary  improvements  of 
track,  equipment,  and  terminals.  As  far  as  equipment  goes, 
witnesses  for  all  the  roads  testified  that  locomotive  and  car 
manufacturers  are  not  now  able  to  fill  the  orders  of  the  carriers. 
Of  remedies  there  seem  to  be  only  two :  First,  that  the  carriers 
themselves  enter  the  manufacturing  field ;  and,  second,  that  the 
government  establish  priority  for  railway  necessities.  The 
first  remedy  is  not  a  real  one,  for  the  reason  that  the  railroads 
cannot  in  fact  manufacture  cars  and  locomotives;  they  can 
merely  assemble  the  parts.     The  demand  for  parts  is  almost  as 

diflScult  to  fill  as  that  for  the  finished  product  ' 
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E.  Oeneral. 

It  is  in  their  attitude  towards  the  general  aspect  of  the  present 
transportation  situation  that  the  testimony  of  the  witnesses  before 
the  Commission  is  most  important  and  illuminating.  This  ia 
particularly  true  of  such  witnesses  as  may  be  said  officially  to 
represent  the  carriers  and  to  speak  with  authority :  Mr.  William 
Sproule,  president  of  the  Southern  Pacific  Company;  Mr.  H. 
C.  Nutt,  general  manager  of  the  Los  Angeles  &  Salt  Lake  Eail- 
road ;  Mr.  L  L.  Hibbard,  assistant  general  manager  of  the  Santa 
Fe  Coast  Lines,  and  Mr.  Paul  Shoup,  president  of  the  Pacific 
Electric  Railway. 

Mr.  Sproule  was  the  chairman  of  the  western  division  of  the 
Eailroads'  War  Board;  and  the  Commission  attempted  to  secure 
his  views  as  to  the  actual  meaning  and  scope,  as  Well  as  the 
actual  effects,  of  the  War  Board  resolution  passed  by  the  presi- 
dents of  the  railroads  of  the  United  States,  which  has  already 
been  referred  to. 

Mr.  Sproule's  interpretation  of  the  resolution  is  that  the 
policy  of  the  War  Board  "is  a  developing  policy  which  will  be 
announced  by  the  Railroads'  War  Board  from  time  to  time  as 
the  circumstances  of  the  time  call  for.''  It  is  definitely  his  view 
that  the  co-ordination  of  the  railways'  operation  in  a  continental 
railway  system  and  the  merging  during  the  war  period  of  all 
their  merely  individual  and  competitive  activities,  which  the 
railroad  presidents  pledged  themselves  to  bring  about,  should 
not  be  undertaken  until  the  occasion  actually  arises  to  unify  the 
roads.  In  Mr.  Sproule's  opinion,  on  December  20,  1917,  the 
time  for  unification  had  not  yet  come.  This  is  borne  out  by 
the  following  quotations  (Tr.  p.  560)  : 

Commissioner  Edgerton:  Therefore,  Mr.  Sproule,  we  can 
conclude  safely,  can  we  not,  that  co-ordination,  unification,  merg- 
ing, has  gone  as  far  as  necessary  in  the  judgment  of  the  War 
Board? 

Mr.  Sproule:  The  War  Board  holds  the  authority  to  accom- 
plish those  purposes.  It  is  like  all  other  authority  that  is  well 
used ;  we  may  have  the  authority,  but  we  do  not  exercise  it  until 
the  need  for  the  exercise  arises. 
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And  continuing — 

Commissioner  Edgerton:  Yes.  And  the  absence  of  orders 
or  suggestions  promoting  a  greater  degree  of  merging  or  unifica- 
tion would  lead  us  to  conclude  that  the  War  Board  does  not  at 
the  moment  think  further  steps  are  necessary. 

JMr.  Sproule :  I  would  say  that  the  War  Board,  in  the  exercise 
of  a  normal  business  prudence,  aims  to  interfere  as  little  with 
the  ordinary  processes  of  transportation  as  they  can,  because  j 

the  ordinary  processes  of  transportation  are  responsive  to  the 
ordinary  wants  of  business,  and  the  less  interference  there  is 
with  the  railroads  in  the  conduct  of  their  general  business,  the 
less  interference  will  there  be  with  the  commercial,  industrial, 
and  social  wants  of  the  country,  to  which  alone  the  railroads 
are  responsive. 

Conunissioner  Edgerton:  Yes.  Now,  Mr.  Sproule,  consider- 
ing the  railroads  operating  in  California,  in  and  out  of  Cali- 
fornia, in  your  judgment  has  there  been  up  to  the  present  time 
a  merging  during  such  period,  meaning  the  war  period,  of  their 
merely  individual  and  competitive  activities? 

Mr.  Sproule:  There  has  not  been  such  a  merging  because 
there  has  been  no  occasion  for  it. 

This  last  statement  may  fairly  be  said  to  be  the  dominating 
note  in  the  railway  managers'  attitude.  This  attitude  leads  to  a 
peculiar  position.  A  reading  of  the  transcript  will  clearly  create 
the  impression  that  the  railroads  of  the  West  consider  the  west- 
ern states  as  a  country  only  remotely  connected  with  the  rest  of 
the  United  States,  particularly  with  the  middle  western  states 
and  the  Atlantic  seaboard.  As  far  as  the  war  is  concerned,  it 
seems  as  if  we  in  the  West,  from  a  transportaticHi  standpoint, 
are  only  mildly  interested  in  it,  and  thflt  the  East  has  no  busi- 
ness to  interefere  with  our  nornuil  activities.  That  conception 
was  again  and  again  defended  by  the  witnesses  of  the  various 
roads  as  the  proper  one. 

Conditions  in  California  are  normal, — ^there  is  no  emergency 
here.  That  is  the  opinion  of  the  representatives  of  the  California 
interstate  roads. 

Leaving  aside  the  question  whedier  transportation  conditions 
here  are  normal  or  abnormal  (and  it  is  abundantly  clear  that 
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they  are  far  from  normal),  the  view  that  the  country,  and  the 
transportation  system  of  the  country,  must  be  considered  as  a 
whole  for  the  purposes  of  the  war,  and  that  the  conditions  in 
the  East  and  the  West  must  be  equalized  as  far  as  possible ;  that 
there  is  no  sound  reason  why  in  justice  the  East  should  forgo 
not  only  nonessential,  but  essential,  transportation  needs,  while 
the  West  goes  on  as  if  nothing  had  happened, — this  view,  at  the 
time  of  the  hearings,  found  no  favor  whatever  in  railroad  circles. 
Mr.  Sproule's  testimony  makes  this  very  evident.  Not  only 
is  it  his  view  that  unification  should  be  resorted  to  only  as  a  last 
means,  but  that  such  unification  would  be  an  evil  rather  than  a 
blessing.     (See  Tr.  p.  565.) 

Commissioner  Edgerton:  Yes.  But  the  point  is,  can  they 
do  it  better;  can  they  meet  the  emergency  better  in  a  unified 
condition,  Mr.  Sproule? 

Mr.  Sproule:  Again  we  are  confronted  with  the  word  "uni- 
fied.^' 

Commissioner  Edgerton:  Well,  let  us  call  it  merging,  or 
whatever  you  want. 

Mr.  Sproule:  Physically  unified,  and  with  competitive  rela- 
tions eliminated,  they  would  do  it  probably  better  under  the 
stimulus  of  government  demand  at  the  time  to  meet  that  emer- 
gency ;  but  under  normal  conditions,  when  the  stimulus  of  com- 
petition is  removed  and  they  would  be  released  from  the  economic 
pressure  that  competition  creates,  I  would  say  that  unification 
would  not  serve  the  public  purposes  as  well  as  a  competently 
regulated  and .  competently  compensated  competition  would  do. 

Assistant  General  Manager  Hibbard  of  the  Sante  Fe,  in  deal- 
ing with  this  feature  of  the  investigation,  testified  from  the 
point  of  view  of  a  practical  railroad  man.  He  said  that  imifica- 
tion  of  freight  and  passenger  service  has  not  yet  been  considered ; 
and  that,  while  he  is  satisfied  that  economies  could  be  effected^ 
he  does  not  understand  "the  suggestions  or  orders  or  declarations 
of  the  War  Board  to  mean  that  he  should  get  together  with  his 
neighboring  railroa4s  and  consider  the  matter."  And,  "Well, 
to  be  honest  about  it,  no ;  not  to  the  extent  of  turning  over  to 
him  some  revenue  if  we  could  handle  it  ourselves."  (Tr.  pp. 
452  to  455.) 
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Mr.  E.  W.  Camp,  attorney  for  the  Santa  Fe,  interpreted  the 
Railroads^  War  Board  resolution  to  mean  that  the  railroads 
should  get  together  and  co-operate.     (Tr.  p.  478.) 
"  Commissioner  Edgerton:    It  did  not  say  anything  about  co- 
operation. 

Mr.  Camp:    Well,  collaboration. 

Commissioner  Edgerton :  Didn't  say  that  The  word  is  very 
much  stronger  than  that.  They  said,  "One  consolidated  Ameri- 
can railroad  system." 

Mr.  Camp:  Oh,  I  know  the  newspapers  offered  that — 

Commissioner  Edgerton:    No,  no. 

Mr.  Bradley:  My  dear  sir,  I  will  show  it  to  you — ^no  news- 
paper business  about  that  at  all. 

Mr.  Camp:  That  was — ^that,  in  the  nature  of  things,  was 
more  or  less  exaggerated,  an  exaggerated  statement.  It  could 
not  possibly  be  done  by  any  war  board. 

Gonmiissioner  Edgerton:  This  was  not  a  war  board,  Mr. 
Camp. 

Mr.  Camp:  I  mean  to  say  by  Fairfax  Harrison  and  his 
board.    It  could  not  be  done. 

Mr.  Bradley:  That  was  done  by  the  presidents  of  the  dif- 
ferent railroad  systems  of  the  United  States. 

Commissioner  Edgerton:  Let  me  read  it  to  you,  Mr.  Camp. 
(Resolution  was  read.) 

Xow,  I  ask  you  again,  Mr.  Camp,  whether  you  interpret  that 
language  to  mean  that  co-ordination  was  intended  only  to  the 
extent  that  it  has  now  been  accomplished. 

Mr.  Camp:  I  suf^se  it  was  intended  from  time  to  time  to 
reach  whatever  might  be  necessary. 

Mr.  Hibbard,  of  the  Santa  Fe,  was  equally  pronounced  as  to 
the  impossibility  and  impracticability  of  "unification."  (Tr. 
p.  507.) 

Commissioner  Edgerton:  Well  now,  frankly,  Mr.  Hibbard, 
within  your  knowledge  has  any  railroad  or  any  two  railroads 
or  any  number  of  railroads  merged  their  merely  competitive 
activities  f 

Mr.  Hibbard:  I  donH  know — in  the  way  of  wiping  out  dif- 
ferences between  them,  I  don't  see  that  they  have,  and  I  don't 
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see,  Mr.  Edgerton,  how  you  or  anybody  else  can  expect  that  they 
are  going  to  surrender  their  earnings  and  surrender  their  in- 
dividuality until  some  order  is  passed  by  the  Commission  or 
some  law  enacted  that  will  enable  them  to  pool  their  issues  be-  ' 
tween  those  points,  so  that  the  earnings  heretofore  enjoyed  by 
each  fellow  will  still  be  continued  to  him.  You  would  not  expect 
us,  because  of  our  112  miles  of  distance,  even  in  these  war  times, 
if  anybody  comes  to  us  with  freight,  as  they  do  in  Los  Angeles, 
for  San  Francisco,  do  you  think  that  war  measure  means  that 
we  should  say,  "Here,  the  war  is  on;  go  over  and  oflFer  that  to 
the  Southern  Pacific;"  that  we  will  say,  "No,  the  Southern 
Pacific  is  the  short  line  to  Los  Angeles,  and  our  line  is  the  longer 
from  San  Francisco,  and  we  will  incur  more  ton  miles  and  it 
will  cost  more  to  handle  the  business,  and  you  go  give  it  to  the 
other  fellow." 

Commissioner  Edgerton:  Please  don't  make  me  respon- 
sible for  that  pronouncement.  I  was  quoting,  if  you  please,  Mr. 
Hibbard,  from  a  pronouncement  of  the  railroads  themselves,  o£ 
which  the  Santa  Fe,  your  railroad,  was  a  party.  In  other  words^ 
practically  you,  Mr.  Hibbard,  have  said  that  during  the  war 
you  would  merge  your  merely  competitive  activities. 

And  finally,  on  being  asked  how  he  did  interpret  the  language 
,of  the  War  Board,  Mr.  Hibbard  answered :  "I  don't  know  what 
Ithe  fellow  had  in  mind  that  wrote  it." 

■  Mr.  Paul  Shoup,  president  of  the  Pacific  Electric  Eailway, 
whose  road  is  an  important  factor  in  the  freight  situation  of  the 
state,  being  the  third  road  in  California  in  the  number  of  freight 
oars  handled  (Southern  Pacific  is  first  and  Santa  Fe  second), 
was  in  general  agreement  with  the  views  expressed  by  Mr. 
Sproule  on  the  transportation  problem  as  a  whole.  He  felt  that 
the  co-ordination  ought  to  begin  with  the  government  itself  in 
its  dealings  with  the  railroads,  and  that  a  "traflSc  director  for 
the  government"  should  be  appointed. 

All  matters  of  priority  and  all  orders  for  trftn3portation  serv- 
ices emanating  from  any  department  of  the  government,  such, 
for  instance,  as  the  War  Board,  the  Navy  Department,  the  Food 
Control  Board,  the  Fuel  Control  Board,  the  Shipping  Board, 
the  Air  Craft  Board,  etc.,  should  come  through  one  channel  to 
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the  railroads,  who  would  then  know  what  to  do  and  would  not 
be  left  to  their  own  resources  in  determining  who  should  be 
served  first, 

Mr.  Shoup  sees  grave  dangers  in  a  too-centralized  and  inac- 
cessible administration  of  the  entire  transportation  system  of 
the  country.  He  believes  that  "you  must  place  the  responsibility 
for  the  business  of  carrying  in  general  upon  the  people  who  are 
directly  in  contact  with  it  locally"  (Tr.  pp.  696  and  697).  Ho 
says  (page  696)  that  "when  you  have  a  situation  of  this  kind 
and  all  of  this  service  responsive  to  the  public  needs  has  been 
created,  why,  then  that  service  is  not  to  be  disturbed  rashly 
nor  the  organizations  which  are  giving  that  service  and  directing 
that  service  to  be  ripped  apart,  especially  in  time  of  war,  with 
any  attempt  at  making  them  all  over  rashly.'' 

On  the  same  subject,  and  after  expressing  his  views  that  if 
the  need  arises  the  war  boards  will  reorganize  the  transportation 
systems,  he  says  (Tr.  p.  701) :  "They  will  try  at  first  to  operate 
them  as  they  are,  because  any  attempt  to  rip  apart  these  rail- 
roads must  be  attended  with  more  or  less  confusion,  and  I  think 
it  would  be  wholly  disastrous  to  this  country  to  start  now,  you 
might  say  at  the  bottom,  to  reorganize  these  railway  systems 
while  we  are  at  war.  You  can  see  now  the  difficulty  that  we  are 
having  to  attempt  to  create  organizations  to  take  care  of  the 
new  problems  that  come  along,  such,  for  instance,  the  shipping 
board,  and  the  wisest  judgment,  as  I  see  it,  would  be  to  make 
use  of  the  organizations  as  you  find  them  and  of  the  railroads 
and  the  facilities  as  they  are,  and  then  change  those  and  adapt 
them  to  the  situation  as  you  may  have  to  do  as  you  go  along." 

He  believes  that  an  amalgamation  of  the  system  or  a  rear- 
rangement into  any  number  of  groups  "would  be  a  very  danger- 
ous thing  to  do,  and  a  last  resort." 

Proposed  remedies. 

We  have  already  pointed  out  that  all  possible  and  proposed 
remedies  fall  into  two  classes:  (1)  Remedies  going  to  the  root 
of  things,  and  (2)  remedies  looking  to  greater  savings  and 
efficiencies  of  the  individual  parts  of  the  transportation  machine. 

Remedies  in  the  first  class  were  not  advocated  by  any  of  the 
witnesses  for  the  railroads.  We  believe,  however,  that  they 
should  be  distinctly  and  definitely  suggested  by  this  Commission. 
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When  these  hearings  were  held,  the  machinery  enabling  such 
remedies  to  be  put  into  practice  was  not  available.  The  Presi- 
dent of  the  United  States  since  then  has  placed  the  operation 
of  the  roads  under  government  control;  and  whatever  funda- 
mental changes  are  found  necessary  and  desirable  can  now  be 
made.  Among  the  fundamental  remedies  belong  such  matters 
as  the  most  direct  routing  of  freight  over  the  most  efficient  line 
(and  this  resolves  itself  mainly  into  a  question  of  grades  and 
curvature) ;  the  using  of  two  independent  single  track  systems 
for  purposes  of  operation  as  a  double  track;  the  doing  away 
with  all  imnecessary  "cross-hauF'  of  commodities,  such  as  rice 
in  California,  coal  throughout  the  country,  and  other  commod- 
ities. As  an  indication  of  the  significance  of  the  last  sug- 
gestion, it  should  be  pointed  out  that  Sacramento  Valley  rice 
is  now  shipped  to  Louisiana  as  paddy  rice,  is  cleaned  there,  and 
then  sent  back  to  California.  It  might  have  been  cleaned  here 
in  this  state  and  saved  the  transportation  in  and  out  of  the  state. 
This  cross-haul  waste  is  most  clearly  apparent  in  the  coal  situa- 
tion, although  that  particular  commodity  does  not  figure  to  any 
extent  in  this  state.  We  believe  that  the  English  system  of  deal- 
ing with  the  coal  traffic  and  supplying  the  demands  of  a  par- 
ticular locality  from  the  nearest  available  source  is  an  excellent 
one,  and  should  be  adopted  in  this  country,  where  the  coal  traffic 
represents  approximately  30  per  cent  of  the  entire  traffic. 

Other  large  remedies  in  the  first  class  are  the  tremendous 
saving  in  man  power  and  expense  to  be  effected  by  doing  away 
with  all  merely  competitive  passenger  and  freight  service  with 
its  consequent  saving  in  man  power,  motive  power,  equipment, 
fuel,  etc. 

The  even  more  important  matters,  such  as  the  improved  credit 
of  the  railroads  resulting  from  a  unification  of  the  entire  trans- 
portation system  and  the  consequent  reduction  in  the  cost  of 
capital ;  the  efficiencies  and  savings  effected  by  doing  away  with 
manifold  and  unnecessary  overhead  and  general  expenses  of  the 
companies ;  the  very  great  simplification  and  savings  that  would 
result  from  the  adoption  of  uniform  standards  of  construction, 
maintenance,  and  operation;  the  savings  accruing  from  con- 
solidated purchasing  of  materials  and  equipment;  these  and 
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other  similar  major  remedies  need  merely  to  be  pointed  out  in 
order  to  attract  attention  to  their  significance. 

We  realize  the  limitations  of  the  force  of  any  suggestions 
made  by  this  Commission  or  any  actions  taken  by  it  along  such 
lines ;  but  we  are  of  tilie  opinion,  nevertheless,  that  the  Commis- 
sion should  suggest  and  recommend  to  the  principal  railroads 
operating  in  this  state  the  immediate  necessity  of  appointing  a 
joint  board  or  committee,  made  up  of  qualified  men  from  the 
technical,  operating,  and  traffic  departments,  who  should  study 
the  situation  in  the  state  as  a  whole  and  make  definite  recom- 
mendations looking  to  complete  unification  and  complete  elim- 
ination of  all  merely  competitive  activities  along  the  lines  sug- 
gested above.  We  believe  that  a  definite  program,  divided  into 
sections,  should  be  mapped  out  for  such  a  board,  and  that  its 
report,  to  be  completed  within  a  certain  time,  should  be  fur- 
nished to  the  proper  Federal  authorities  and  to  this  Commission. 
This  report  should  state  concretely  what  changes  should  be  made, 
the  effect  of  such  ehanges  on  the  freight  and  passenger  service, 
and  savings  in  equipment,  man  power,  and  dollars  effected 
thereby.  The  basis  for  such  a  report  is  given  in  the  accounting 
classifications  of  railroads  of  the  Interstate  Conmierce  Com- 
mission. 

It  seems  to  us  that  such  a  comprehensive  study  by  qualified 
men  is  the  first  step  that  must  be  taken  to  carry  into  effect  the 
program  laid  down  by  the  President  and  by  the  Director  General 
of  Baiboads. 

We  should  venture  the  further  suggestion  that  such  a  board, 
dealing  with  California  or  western  conditions,  should  not  act 
independently,  but  should  merely  handle  a  portion  of  a  similar 
study  to  be  carried  on  simultaneously  throughout  the  United 
States. 

The  President  of  the  United  States  has  proposed  to  Congress 
that  the  railroads  be  guaranteed  an  annual  net  return  equal  to 
the  average  annual  net  operating  income  of  the  three  years  end- 
ing June  80,  1917.  As  a  corollary  to  the  guaranty  of  profits, 
goes  the  assumption  by  the  Federal  government  of  all  operating 
expenses  of  the  carriers,  irrespective  of  what  the  financial  operat- 
ing result  will  be  during  the  period  of  government  guaranty  and 
government  operation.     If  such  specific  terms  are  enacted  into 
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law  by  Congress,  it  seems  to  us  that  the  obligation  on  the  carriers 
is  greater  than  ever  to  operate  economically  and  with  as  little 
waste  as  possible. 

That  the  savings  of  railroad  operating  costs  also  results  in 
the  saving  of  man  power  is,  during  the  war,  an  additional  reason 
why  a  most  thorough  survey  should  immediately  be  made  to 
determine  what  economies  and  efficiencies  can  be  effected.  We 
know  that,  in  dollars,  the  savings  will  run  into  the  hundreds  of 
millions. 

Among  the  lesser  remedies  and  efficiencies  advocated  during 
this  investigation,  it  is  our  opinion  that  the  following  suggestions 
are  of  value  and  should  be  acted  upon  by  the  appropriate  au- 
thorities : 

With  reference  to  the  labor  shortage,  and  referring  now  to 
unskilled  labor,  it  is  our  opinion  that  the  illiteracy  and  head- 
tax  restrictions  in  our  immigration  laws  should  be  eliminated 
or  suspended,  so  far  as  Mexican  labor  is  concerned.  We  recom- 
mend that  the  Commission  call  this  recommendation  to  the  at- 
tention of  the  Director  General  of  Railroads,  the  representatives 
of  this  state  in  Congress,  and  the  Immigration  Commissioner 
in  the  Department  of  Commerce  and  Labor.  We  also  recom- 
mend that  the  co-operation  of  the  state  council  of  defense  be 
sought  in  this  matter. 

Mexico,  it  is  agreed,  affords  the  nearest  and  best  source  of 
unskilled  railroad  laborers  to  meet  the  additional  requirements 
on  our  railroads.  There  is  the  additional  advantage  that  no 
repatriation  difficulties  enter  into  the  Mexican  labor  problem, 
since  these  laborers  would  be  brought  into  the  country,  as  they 
have  been  in  the  past,  by  the  railroads,  used  on  track  work,  then 
made  available  for  farm  labor  in  California,  Arizona,  Nevada, 
Texas,  and  other  states  not  too  far  from  the  Mexican  border, 
and  after  their  seasonal  occupation  in  the  United  States  has 
ended  they  will  again,  and  without  cost  to  them,  be  returned  by 
the  railroads  to  their  home  coimtry.  It  is  our  opinion  that  the 
unskilled  railroad  labor  problem  in  a  considerable  part  of  the 
country  will  be  solved  if  the  Mexicans  are  permitted  to  come 
in  freely,  and  if  it  is  made  clear  to  those  aliens  that  they  need 
not  fear  compulsory  drafting  into  the  United  States  armed 
forces.  This  fear,  however  groundless,  in  addition  to  the  im- 
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pediments  already  mentioned,  is  now  a  contributing  cause  to 
their  staying  away  from  this  country. 

The  proposal  made  by  several  of  the  carriers  that  the  bars 
against  Oriental  labor  be  let  down  need  not  be  further  con- 
sidered hereih  in  view  of  the  availability  of  Mexican  labor  for 
railroad  purposes. 

We  further  recommend  that  this  Commission  lend  its  aid  in 
the  establishment  of  priority  in  the  necessity  of  new  public  and 
private  construction  requiring  unskilled  labor,  as  compared  with 
the  necessity  of  the  maintenance  and  construction  work  that 
must  be  done  on  liie  railroads.  We  believe  it  is  a  sound  propo- 
sition that  all  public  improvements  not  essential  to  the  prosecu- 
tion of  the  war  be  stopped  at  this  time  if  the  labor  necessary 
to  do  such  public  work  is  more  needed  for  the  railroads.  In- 
cidentally, the  elimination  of  such  work  would  have  an  additional 
effect  on  the  railroad  situation  by  the  release  of  equipment  and 
cars  that  would  be  necessary  to  haul  the  material  required  for 
such  construction. 

Related  to  this  recommendation  is  another  one;  namely,  that 
steam,  electric  interurban,  and  street  railways,  as  well  as  other 
public  utilities,  should  not  be  required  at  this  time  to  live  up 
to  such  of  their  franchise  stipulations  as  necessitate  otherwise 
uncalled-for  new  construction,  such  as  street  paving  in  cities, 
replacement  of  existing  T-rail  with  more  expensive  girder  rail, 
and  similar  items.  The  latter  suggestion  will,  of  course,  have 
its  effect  also  on  maintenance  and  capital  expenditures  and  con- 
sequently on  the  net  earnings  of  the  carriers. 

We  recommend  that  the  Commission  address  the  appropriate 
state,  county,  and  city  governmental  authorities,  inviting  their 
co-operation  with  the  program  in  the  last  two  recommendations. 
We  also  suggest  that  the  Commission  offer  its  informal  assistance 
in  cases  where,  by  reason  of  franchise  requirements,  a  city  in- 
sists upon  construction  work  that  is  not  essential,  and  that  would 
appear  to  interfere  with  the  more  important  work  on  the  rail- 
roads. 

With  regard  to  skilled  labor,  we  recommend  that  the  Commis- 
sion lend  its  assistance  to  the  suggestion  that  our  universities, 
technical  and  trade  schools  be  <^lled  upon  to  arrange,  during 
the  present  emergency,  their  courses  of  study  by  giving  to 
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students  desiring  it,  in  addition  to  school-room  work,  practical 
experience  in  the  railroad  shops.  The  railroads  are  willing  to 
pay  a  reasonable  compensation  for  such  service.  We  agree  that 
not  only  would  this  be  valuable  experience  for  the  yoimg  engi- 
neers and  technical  students,  but  it  would  also,  to  some  extent 
at  least,  relieve  the  very  serious  shortage  of  mechanics  and 
engineers  that  is  now  felt  by  the  railroads  in  common  with  other 
industries.  There  might  also  be  the  additional  benefit  to  both 
the  men  and  the  carriers,  as  suggested  by  some  witnesses,  that 
a  good  many  men  would  be  led  to  railroad  work  as  a  permanent 
vocation.  To  bring  about  this  recommendation  we  suggest  that 
the  Commission  get  in  touch  with  universities  and  other  technical 
schools  of  the  state,  and  also  with  the  labor  organizations,  to 
secure,  if  possible,  their  co-operation  in  this  matter. 

"While  we  are  making  these  suggestions  with  regard  to  the 
question  of  labor,  we  are  impressed  with  the  justice,  and  indeed 
the  absolute  necessity,  of  the  proposition  that  in  all  recommen- 
dations and  actions  taken  by  any  governmental  body  looking  to 
the  solving  of  any  labcfp  problem,  the  wishes  and  needs  of  labor 
itself,  irrespective  of  whether  this  labor  is  organized  or  not, 
must  be  given  full  consideration.  We  are  convinced  that  any 
attempt  to  solve  the  labor  problem  on  the  railroads,  or  anywhere 
else,  "from  above,"  or  without  a  sympathetic  understanding  of 
the  point  of  view  of  labor,  will  not  only  not  solve  the  problem, 
but  will  merely  a^ravate  it. 

Our  recommendations  as  to  remedies  with  reference  to  the 
shortage  of  equipment  and  motive  power  are  as  follows: 

The  commandeering  by  the  Federal  government,  whenever  it 
is  necessary,  of  car  and  locomotive  works;  the  establishing  of 
priority  by  the  Federal  government  as  between  the  railroad  re- 
quirements of  the  United  States  and  the  orders  for  foreign  allied 
governments  and  for  other  industries  in  this  and  other  countries. 
We  consider  this  recommendation  general,  and  one  that  might 
be  brought  to  the  attention  of  the  Federal  authorities  as  a  sug- 
gestion of  this  Commission. 

Remedies  looking  to  greater  efficiency  of  existing  equipment 
are  advocated  by  the  railroads  principally  along  lines  of  added 
penalties  for  the  shipper  in  order  to  enforce  the  prompt  loading 
and  unloading  of  cars;  and  the  taking  away  of  privileges  he 
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now  has  in  the  matter  of  freight  switching,  permission  to  recon- 
sign,  and  similar  privileges.  It  was  proposed  to  tighten  demur- 
rage rules  and  to  eliminate  free  time  on  account  of  inclement 
weather,  the  right  of  the  receiver  of  freight  to  have  his  cars 
delivered  on  his  own  team  tracks,  and  like  measures. 

The  appointment  of  a  director  general  of  railroads  has  made 
unnecessary  any  orders  of  this  Commission  along  these  lines. 
Prior  to  government  operation,  and  during  the  period  of  War 
Board  control,  that- board  theoretically  issued  its  general  orders 
on  matters  of  this  nature  from  its  central  point  of  authority^ 
Washington,  to  the  individual  railroad  companies  throughout 
the  country.  Events  proved  that  this  method  was  not  effective 
and  did  not  accomplish  its  purpose. 

We  believe  that  under  the  new  direction  of  railroad  operation, 
supervision  and  control  over  matter  indicated  in  the  last  para- 
graph can  be  better  exercised  through  logical  division  head- 
quarters, having  no  regard  to  the  ownership  of  individual  lines^ 
than  under  the  present  system  where  such  ownership  still  re- 
mains the  dominant  factor  in  the  actual  and  detailed  operation 
of  the  transportation  system.  As  an  illustration :  The  Southern 
Pacific  Company's  representative  testified  that,  during  car  short- 
age, if  the  company  had  orders  for  cars  at  Watsonville  and  at 
Stockton,  Watsonville,  a  noncompetitive  point,  would  have  been 
given  preference,  on  the  assumption  that  the  Southern  Pacific 
Company  competitor  at  Stockton  would  be  able  to  take  care  of 
the  needs  up  there.  It  does  not  appear  that  the  ability  of  the 
competitor  to  do  this  was  considered ;  and  if  this  competitor  had 
taken  the  same  course,  it  is  very  clear  that  noncompetitive  points 
would  have  had  an  advantage  over  the  cities  which  have  two  or 
more  railroads. 

In  regard  to  the  suspension  or  reduction  of  reconsignment 
privilege,  it  is  unquestionable  that  this  privilege  is  greatly 
abused.  While  there  are  many  cases  in  which  the  reconsign- 
ment  privilege  is  of  large  value  to  shippers,  this  occurs  mainly 
in  connection  with  perishable  products;  and  there  seems  to  be 
no  reason  why  this  privilege  should  not  be  entirely  suspended 
so  far  as  shipments  of  lumber  and  other  nonperishables  is  con- 
cerned. 

It  is  evident  from  the  record  that  jobbers  and  speculators, 
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especially  in  the  lumber  trade,  are  in  the  habit  of  purchasing 
in  carload  lots  without  having  a  buyer  for  the  product  or  a  place 
in  which  to  store  it  Such  people  abuse  transportation  facilities, 
and  use  them  as  they  would  warehouses  or  bargain  counters. 
No  undue  hardship  would  result  to  anyone  if  such  practice 
were  made  impossible. ,  As  far  as  perishables  are  concerned,  it 
is  customary  for  cars  consigned  to  a  destination  which  is  over- 
stocked with  a  particular  commodity  to  be  diverted  en  route  or, 
after  arrival,  to  some  other  locality.  It  does,  not  seem  desirable 
under  any  condition  to  do  away  with  this  practice,  although  the 
reconsignment  privilege  can  undoubtedly  be  reduced  even  in 
such  cases.  We  recommend  that  the  carriers  make  a  study  of 
this  situation  with  a  view  to  bringing  about  a  reduction  of  all 
reconsignment  privileges  to  the  lowest  possible  minimum. 

It  is  our  intention  to  recommend  the  joiiU  v^e  of  team  tracks 
by  all  carriers  which  r.re  able  to  reach  such  tracks,  irrespective 
of  ownership.  With  unified  control  of  operation  this  condition 
may  come  about  automatically;  but  it  is  nevertheless  a  means 
of  relieving  congestion  in  terminals,  and  might  profitably  be 
made  the  subject  of  special  instructions  from  the  Director  Gen- 
eral of  Railroads. 

The  investigation  developed  the  fact  that  the  steam  railroads 
of  California  thus  far  have  been  generally  able  to  take  care  of 
all  business  offered  them.  There  are  exceptions  to  this  general 
statement,  but  as  a  rule  the  congestion  in  the  West  other  than 
that  at  terminals  incident  to  export  business  has  not  embarrassed 
the  business  of  the  community  as  it  has  elsewhere.  This  is  an- 
other way  of  saying  tliat  California  transportation  facilities  can 
probably  be  spared  to  a  considerable  extent  to  relieve  the  acute 
situation  in  the  East.  During  the  course  of  the  investigation 
the  attention  of  the  Commission  was  called  to  an  order  by  the 
War  Board  requisitioning  a  number  of  freight  locomotives  from 
the  Southern  Pacific  and  Santa  Fe  lines  for  service  on  con- 
gested lines  in  the  central  East.  While  there  is  no  surplus  of 
motive  power  and  equipment  in  the  West,  it  is  a  fagt  that  there 
is  less  shortage  here  than  in  the  East,  and  if  real  unification  is 
brought  about  a  diversion  from  the  West  to  the  East  would  help 
to  relieve  the  situation. 

It  is  from  this  point  of  view  that  the  facilities  of  the  carriers 
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olher  than  steam  roadSy  and  their  ability  to  relieve  the  loiter, 
were  considered  in  this  proceeding.  The  hearings  developed  the 
fact  that  the  steamer  lines  of  the  state,  especially  those  operating 
in  inland  waterways,  the  intenirban  electric  lines,  the  motor 
truck,  and  even  the  street  car  lines,  are  in  a  position  to  handle 
a  very  large  amount  of  short>^haul  freight,  especially  less  than 
carload  freight,  that  is  now  handled  by  the  main  intei-state  roads. 
On  the  ability  of  the  electric  roads  to  give  such  relief,  the  testi- 
mony of  Mr.  Paul  Shoup,  president  of  the  Pacific  Electric  Rail- 
way, was  particularly  illuminating.  The  Pacific  Electric  is  the 
third  carrier  in  the  state  in  the  number  of  freight  cars  handled. 
This  company  does  a  very  large  amount  of  switching  to  and 
from  industry  tracks  in  and  out  of  the  city  of  Los  Angeles ;  and 
it  appears  that  electric  operation  is  superior  to  steam  operation 
in  such  service.  One  of  the  chief  advantages  of  electric  opera- 
tion seems  to  be  the  flexibility  of  the  service  and  the  fact  that 
motive  power  is  used  practically  in  the  proportion  to  the  weight 
to  be  moved,  and  that  consequently  there  is  much  greater 
economy  than  in  the  case  of  steam  locomotive.  , 

We  call  attention  to  the  matter  of  electric  operation  in  ter- 
minal freight  service,  for  the  reason  that  the  possibilities  along 
this  line  seem  to  be  very  large  in  almost  every  important  city 
in  the  United  States.  There  is  at  this  time  practically  no  co- 
operation between  the  electric  lines  and  the  steam  lines  in  such 
localities,  and  we  know  of  no  intelligent  investigation  that  has 
been  made  to  see  what  can  be  accomplished  in  this  direction.  It 
is  only  in  instances  like  that  just  mentioned,  where  the  Capific 
Electric  Eailway  is  through  ownership  and  operating  agreements; 
intimately  associated  with  an  important  steam  line  such  as  the 
Southern  Pacific,  that  reliable  data  can  be  had  on  the  possibility 
of  relief  from  this  source.  We  believe  that  this  feature  should 
be  given  cal^ful  consideration  in  the  study  of  the  Los  Angeles 
terminal  problem  now  being  made  by  the  Commission. 

When  the  possible  elimination  of  unnecessary  passenger  serv- 
ice is  considered,  it  becomes  evident  at  once  that  in  almost  all 
cases  where  steam  lines  compete  with  electric  interurban  lines 
the  latter  can  as  a  rule  render  this  service  more  satisfactorily^ 
more  Economically,  and,  as  a  ntle,  altogether  relieve  the  steam 

lines  of  such  competing  business.  Mr.  Shoup  testified  that  tlie 
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Pacific  Electric  in  the  Los  Angeles  territory  is  "now  carrying 
all  the  Southern  Pacific  Company's  passenger  traffic  for  them 
practically  in  the  territories  served  by  both  lines.  We  carry  all 
their  Pasadena,  Long  Beach,  San  Pedro,  and  Santa  Monica 
traffic,  and  their  tickets  are  also  good  over  practically  all  lines 
of  importance  on  the  Pacific  Electric.  We  are  handling  all  their 
San  Bernardino  and  Riverside  business  for  them.  The  subject 
has  been  discussed  with  the  Salt  Lake,  but  no  conclusion  reached 
as  to  making  some  such  similar  arrangement  The  result  has 
been  very  satisfactory,  I  think,  from  the  Southern  Pacific  point 
of  view,  and  has  been  quite  acceptable  from  the  Pacific  Electric 
point  of  view.  The  difficulties  which  might  face  the  Santa  Fe 
or  Salt  Lake  would  be  in  transferring  packages  and  baggage  to 
our  stations.  In  Los  Angeles,  the  principal  transfer  point,  our 
cars  run  directly  to  the  Southern  Pacific  station.  We  do  not 
run  either  to  the  Salt  Lake  or  to  the  Santa  Fe  station ;  but  with 
that  one  feature  eliminated,  we  should  be  able,  assuming  it  is 
to  the  interest  of  the  steam  line  to  do  so,  to  take  care  of  their 
traffic  at  common  points  locally.  I  know  of  no  reason  why  we 
should  not." 

Now  that  we  have  unified  railroad  control,  and  operation  has 
become  a  question  of  most  efficient  service  rather  than  largest 
possible  net  earnings  to  individual  lines,  we  agree  altogether 
with  Mr.  Shoup's  last  sentence.  The  savings  in  operating  ex- 
penses, in  man  power,  and  in  equipment  that  can  be  made  by  a 
rearrangement  of  passenger  service  along  such  lines,  and  with- 
out any  impairment  of  the  service  to  the  public,  is  very  large. 
It  is  evident  that  the  same  condition  exists  in  all  of  the  large 
communities  of  the  country  where  interurban  electric  roads  com- 
pete with  so-called  commutation  steam  passenger  service. 

It  is  our  recommendation  that  in  the  case  of  the  Los  Angeles 
territory  the  Commission  ask  the  steam  lines  concerned  im- 
mediately to  institute  a  survey  with  a  view  to  determining  to 
what  extent  the  Pacific  Electric  can  furnish  the  necessary  pas- 
senger service  in  the  territory  affected,  and  to  what  extent  com- 
peting steam  line  passenger  service  should  be  eliminated.  If 
necessary,  authority  to  make  such  a  survey  and  the  recommenda- 
tion into  effect  should  be  secured  from  the  Director  General  of 

EailrOads. 
P.U.R.1918C. 
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1.    SouthernPaciflc. 

(a)  Overland  Limited.  No.  i 

^  '     Overland  Limited,  No  2 .... 

(b)  Sunset  Limited.  No.  101 

Sunset  Limited.  No.  102 

(c)  Shasta  Umlted.  No.  11 

Shasta  Limited.  No.  12 

(d)  Lark,No.76 ^ 

Lark,No.76 •' 

(e)  Owl,No.25 

Owl.  No.  26... 

(n      Fresno  Flyer,  No.  51 , 

^"      Fr^oFlyer.No.52 

(k)     El  Dorado.  No.  47 * 

^^      El  Dorado,  No.  48 

(h)     Statesman.  No.  21 - 

Statesman,  No.  ffl...^. 

(1)      Stockton  Ilyer,  Na  ^ 

Stockton  Flyer,  No.  80 

Average  earnings 

II.    Atchison.  Topeka.  A  Santa  V$i 
Ranway.^   ^^     ^ 

(a)  California  LlmiUd,  No.  8. .  * 
California  Limited.  No.  4 . .  ^ 

(b)  Santa  Fe  De  Luxe.  No.  19. .  ^ 
Santa  Fe  De  Luxe.  No.  20. .  ^ 

(c)  Saint.No.l5 i 

(d)  Angel.No.l6 

(e)  Navajo,  No.  21 1 

(f )  Missionary.  No.  22 

Average  earnings i 

in    Western  Pacific  Railway  i 

No.  1 3 

No.  8 ] 

No.  2 J 

No.  4 1 

Average  earnings ^ 

IV.    Los  Angeles  &  Salt  Lake 
Railway.         ^        J 
Los  Angeles  Limited-westboundj 
Los  Angeles  Limit ed-eastbound^ 

Average  earnings \ 

Average  earnings  all  trains.  ^ 
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Question  32.  of  the  inquiry  sent  to  the  carriers  dealt  with  the 
cost  of  solicitmg  business.  While  the  figures  returned  by  the 
carriers  are  not  complete,  and  are  not  so  arranged  as  to  permit 
of  finding  the  total  cost  of  soliciting  business  in  any  one  ter- 
ritory,  they  nevertheless  lead  to  the  conclusion  that  the  item  of 
advertising  alone  runs  into  millions.  It  was  our  purpose  even 
prior  to  the  taking  over  the  railroads  by  the  Federal  govern- 
ment, to  recommend  to  the  Commission  that  steps  be  taken  to 
eliminate  to  the  largest  possible  extent  all  traffic  expenses  re- 
sulting from  the  cost  of  securing  competitive  business.  It  seems 
to  us  a  peculiarly  indefensible  waste  of  energy  and  money  to 
expend  large  sums  in  efforts  to  get  more  business  when,  as  a 
matter  of  fact^  many  carriers  were  unable  properly  to  handle 
such  business  as  was  offered  to  them.  Now  that  competitive 
operation  is  a  thing  of  the  past,  such  expenditures  are  altogether 
unwarranted.  How  considerable  an  item  this  is  will  be  apparent 
from  the  summary  of  the  Interstate  Commerce  Commission's 
statistics  of  revenue  and  expenses  of  the  large  steam  roads  in 
the  United  States  for  the  year  ending  June  30,  1916,  where  it 
is  shown  that  "traffic  expenses,"  which  include  only  expenditures 
for  advertising,  soliciting,  and  securing  traffic  and  for  preparing 
and  distributing  tariffs  governing  such  traffic,  aggregated 
$60,604,496.  There  is  no  doubt  in  our  minds  that  at  least  75 
per  cent  of  this  expenditure  can  now  be  eliminated  without  any 
impairment  of  the  efficiency  and  convenience  of  the  transpor- 
tation service. 

In  view  of  the  present  status  of  railway  control  we  recom- 
mend that  the  Commission  take  up  informally  with  the  railroads 
and  all  other  parties  interested  in  this  proceeding,  such  of  the 
recommendations  made  by  us  as  may  appear  to  be  useful  in 
bringing  about  complete  national  control  and  the  highest  pos- 
sible efficiency  of  the  transportation  system  during  this  emer- 
gency. In  cases  where  the  authority  of  the  Director  General 
of  Eailroads  should  be  had  before  any  of  the  recommendations 
can  be  acted  upon,  such  authority  should  be  secured  and  the 
results  of  this  investigation  and  our  report  made  available  to 
him. 

We  believe  that  this  proceeding  should  not  be  dismissed  at 

P.U.R.1918C. 


48  CALIFORNIA  RAILROAD  COMMISSION. 

this  time,  but  that  it  should  be  kept  open  for  such  further  action 
as  may  be  deemed  advisable  by  the  Commission. 

ORDER. 

The  Commission  having  on  its  own  initiative  instituted  an 
investigation  into  the  services  and  maintenance  and  the  econo- 
mies of  operation  of  transportation  companies  in  California, 
during  the  emergency  created  by  the  war;  and  public  hearings 
having  been  held;  and  testimony  having  been  submitted, 

It  is  hereby  ordered  that  the  recommendations  and  suggestions 
in  the  foregoing  opinion  be  called  to  the  attention  of  the  parties 
referred  to,  and  that  the  proceeding  be  continued  for  such  further 
action  as  may  appear  desirable  to  the  Commission. 

The  foregoing  statement,  opinion,  and  order  are  hereby  ap- 
proved and  ordered  filed  as  the  opinion  and  order  of  the  Railroad 
Commission  of  the  State  of  California, 


HiMNOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  CHICAGO,  OTTAWA,  &  PEORIA  RAILWAY  COMPANY. 

[No.  7188.] 

Service  —  Interurhan  railway  —  Abandonment  —  Trades  —  Escape 
paving  duty. 

The  Illinois  Comniiasion  refused  to  permit  an  interurban  rail- 
way to  remove  its  tracks  from  a  portion  of  a  street  and  build  a  sta- 
tion at  an  inconvenient  and  unimproved  spot  in  the  outskirts  of  the 
village  in  order  that  it  might  be  relieved  of  paving  along  its  tracks 
therein,  even  though  it  has  never  paid  interest  on  its  bonded  indebted- 
ness and  is  unable  to  raise  fimds  by  the  sale  of  additional  securities. 

[January  30,  1916.] 

Application  by  the  Chicago,  Ottawa,  &  Peoria  Railway  Com- 
pany for  authority  to  remove  its  railway  track  extending  north 
from  Cleveland  street  in  Main  street  of  the  village  of  Ladd; 
denied. 

Punk,  Commissioner:  The  application  of  the  Chicago,  Ot- 
tawa, &  Peoria  Railway  Company  filed  herein  asks  for  the  per- 
mission and  authority  of  this  Commission  to  take  up  and  remove 
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its  railway  track  extending  north  from  Cleveland  street  in  Main 
street  of  the  village  of  Ladd,  Illinois, 

A  hearing  was  held  on  this  matter  September  18,  1917,  at 
which  time  there  appeared  the  petitioner  and  the  village  of  Ladd. 
It  appears  that  the  Chicago,  Ottawa,  &  Peoria  Kailway  is  an 
electric  railroad  operating  from  the  city  of  Joliet,  Illinois,  to 
the  city  of  Princeton,  Illinois,  with  branch  lines  extending  from 
Ottawa,  Illinois,  to  Streator,  Illinois,  and  from  Hicks  Junction 
to  Ladd,  Illinois.    The  total  length  of  the  lines  is  approximately 
107  miles.     The  distance  from  Hicks  Junction  to  Ladd  is  4 
miles.    A  large  part  of  the  traffic  on  the  Ladd  branch  moves 
between  Ladd  and  Spring  Valley,  a  distance  of  approximately 
5  miles.  -The  line  of  the  railway  enters  the  village  of  Ladd  from 
•  the  south  and  extends  north  approximately  a  mile  in  Main  street 
into  the  business  portion  of  the  village.    Cleveland  street  is  ap- 
proximately 2,100  feet  south  of  the  present  terminus  of  the  line 
at  Walnut  street.    The  village  of  Ladd  has  taken  the  legal  steps 
preliminary  to  paving,  partly  with  concrete  and  partly  with 
brick,  that  portion  of  Main  street  north  of  Cleveland  street  in 
which  the  tracks  of  petitioner  are  located.     The  franchise  ordi- 
nance granted  to  the  railway  provides,  among  otlier  things,  that 
"whenever  any  of  such  parts  or  portions  of  such  streets  as  are 
in  the  actual  use  and  occupancy  of  the  said  railway  under  the 
rights  and  privileges  granted  to  it  by  this  ordinance  shall  here- 
after be  paved  by  the  said  municipality,  the  said  railway  com- 
pany shall  at  the  same  time,  and  in  the  same  manner,  and  with 
like  material  as  the  rest  of  the  said  street,  pave  such  parts  of 
such  streets  between  its  tracks  and  for  such  amount  of  space  on 
the  outside  of  its  rails  as  to  make  the  entire  space  paved  by  it 
eight  (8)  feet  in  width." 

The  railway  asks  permission  to  remove  its  tracks  from  that 
portion  of  Main  street  north  of  Cleveland  street  now  proposed 
to  be  paved  by  the  municipality,  and,  in  lieu  thereof,  to  pur- 
chase lots  adjoining  Cleveland  street  along  Main  street,  upon 
which  to  erect  a  station  as  the  terminus  of  its  line  of  railway 
in  the  village  of  Ladd.  Its  station  woijld  thus  be  placed  at  a 
point  some  2,100  feet  south  from  its  present  tenninus  in  the 
business  section  of  the  village.  This  proposed  location  is  on 
the  southern  edge  of  the  platted  section  of  the  village.     South 
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of  Cleveland  street  are  farm  lands.  The  portion  of  the  village 
in  the  vicinity  of  the  proposed  station  is  but  sparsely  built  up, 
there  being  no  building  on  Main  within  500  feet  of  Cleveland 
street,  nor  is  there  any  sidewalk  on  either  side  of  Main  street 
within  600  feet  of  Cleveland  street  The  population  of  Ladd 
is  given  as  approximately  3,500.  A  statement  of  the  number 
of  passengers  carried  by  petitioner  on  the  Ladd  branch  for  a 
week,  covering  the  period  from  June  26,  1917,  to  July  2,  1917, 
inclusive,  shows  a  total  of  2,454  passengers,  an  average  of  350 
passengers  per  day. 

The  cost  of  relaying  the  track  in  a  manner  made  necessary 
by  paving,  and  the  cost  of  paving  its  portion  of  the  street,  was 
estimated  by  petitioner  at  approximately  $15,000.  Witness  for 
the  village  of  Ladd  estimated  a  somewhat  lower  cost. 

The  income  account  of  the  Chicago,  Ottawa,  &  Peoria  Rail- 
way company  for  the  year  ending  December  31,  1916,  is  as 
follows : 

Railway  Operating  Revenues. 

Revenue  from  transportation   $466,238.47 

Revenue  from  other  railway  operations 13,640.43 

Total  railway  operating  revenues  $479,878.90 

Railway  Operating  Ewpensea, 

Way  and  structures  $54,167.57 

Equipment 29,947.59 

Power    86,396.06 

Conducting  transportation    88,255.37 

Traffic     9,021.81 

General  and  miseellaneous 44,504.61 

Total  railway  operating  expenses  312,293.01 

Net  operating  revenue   $167,585.89 

Taxes  assignable  to  operations 18,600.00 

Operating  income   $148,985.89 

Deductions, 

Interest  on  funded  debt  $205,116.68 

Interest  on  unfunded  debt 7,042.14 

Total  deductions   $212,158.82 

Net  loss  $63,172.93 

Profit  and  Loss  Account, 

Net  loss  (inoome  aooount)    $63,172.93 

Appropriations   of   surplus   for   depreciation    13,325.60 

Net  deficit  made  up  by  assessment  against  common  stock  share- 
holders        $76,498.53 

P.U.R.1918C. 
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The  testimony  of  Mr.  F.  E.  Fisher,  general  superintendent  of 
the  Chicago,  Ottawa,  &  Peoria  Railway  Company,  is  that  the 
property  of  the  railway  has  never  paid  interest  on  the  bonded 
indebtedness  of  the  road.  He  further  testifies  that  it  is  impos- 
sible, under  existing  conditions,  to  raise  any  funds  by  the  sale 
of  additional  bonds  of  petitioner. 

Considering  all  the  facts  and  circumstances,  the  Commission 
is  of  the  opinion  that  it  would  not  be  justified  in  granting  per- 
mission to  remove  the  track  in  Main  street  north  of  Cleveland 
street.  This  track  is  at  the  present  time  in  a  bad  state  of  repair, 
and  it  will  be  fiecessary  to  make  some  renewals  to  put  it  in  a 
safe  condition  for  operation.  Such  rehabilitation  sufficient  to 
make  it*  possible  to  operate  over  the  track  with  safety  should  be 
made  at  the  earliest  opportunity. 

The  Commission  will  deny  the  petition  herein,  but  will  re- 
serve jurisdiction  of  the  matter  to  enter  any  further  order  that 
may  at  any  time  appear  necessary. 

It  is  therefore  ordered  that  the  petition  of  the  Chicago,  Ot- 
tawa, &  Peoria  Railway  Company  for  permission  to  remove  its 
track  and  discontinue  service  north  of  Cleveland  street  in  and 
upon  Main  street  in  the  village  of  Ladd,  Illinois,  be,  and  the 
same  is  hereby,  denied. 

It  is  further  ordered  that  the  track  shall  be  repaired  suffi- 
ciently to  make  it  safe  for  operation,  and  operation  shall  be 
resumed  upon  the  track  in  Main  street  north  of  Cleveland  street, 
not  later  than  June  1,  1918.  The  railway  shall  report  to  this 
Commission  when  the  track  has  been  repaired  as  herein  ordered 
and  when  service  has  been  resumed. 

The  Commission  reserves  jurisdiction  of  the  parties  herein 
and  the  matter  hereof  to  make  such  other  and  further  orders 
as  at  any  time  it  may  deem  necessary. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this 
30th  day  of  January,  1918, 
P.UR.1W8C. 
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P.  H.  CRAGAN 

V. 

CHICAGO,  EOCK   ISLAND,   &  PACIFIC   EAILWAY    COM- 
PANY. 

[File  A-2172.1 

Comtniasions  —  Jurisdiction  —  Railroad    tradka    blocking    flow    of 
toater. 

The  Iowa  Commiseion  is  without  power  to  make  an  order  re- 
quiring a  railroad  company  to  reconstruct  its  tracks  so  as  to  provide 
suflBcient  drainage  for  surface  water. 

[December  12,  1917.] 

Complaint  by  P.  H.  Cragan  to  require  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company  to  so  construct  its  tracks 
in  Colfax  as  to  provide  proper  drainage  for  surface  water  and 
to  prevent  its  backing  up  and  flooding  adjacent  public  and  private 
property;  complaint  dismissed  for  lack  of  jurisdiction. 

Appearances:     P.  H.  Cragan,  Colfax,  Iowa. 

By  the  Commission:  Mr.  Cragan  claims  that  the  tracks  of 
the  Chicago,  Rock  Island,  &  Pacific  Railway  Company  have 
been  so  built  through  the  west  part  of  the  city  of  Colfax  that 
insufficient  drainage  has  been  provided,  and  as  a  result  the  sur- 
face water  backs  up  and  floods  the  property  of  others,  and  the 
streets  and  alleys  of  said  city.  The  railroad  company  denies 
that  it  has  blocked  the  natural  flow  of  the  surface  water.  It 
also  denies  the  jurisdiction  of  this  Commission. 

Members  of  this  Commission  have  made  a  personal  examina- 
tion of  the  premises.  There  is  no  claim  that  the  use  of  the 
railroad  for  its  purposes  as  a  carrier  is  in  any  way  affected  by 
reason  of  such  insufficient  drainage. 

If  it  be  conceded  that  the  construction  of  the  railroad  has  been 
such  as  to  prevent  the  flow  of  surface  water  in  its  natural  course, 
and  to  cause  it  to  be  dammed  up  and  flood  the  streets  and  alleys 
of  Colfax,  and  the  property  of  others,  we  are  met  with  the  ques- 
tion of  the  power  of  this  Commission  to  make  and  enforce  orders 

which  would  remedy  the  situation. 
P.U.R.1918C. 
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The  Iowa  Railroad  Commission  was  created  by  statute.  As 
such  it  is  a  tribunal  of  limited  jurisdiction,  and  can  only  exercise 
such  powers  as  it  is  by  statute  authorized  to  exercise.  It  does  not 
have  all  the  powers  of  a  court;  we  have  no  power  to  award  dam- 
ages for  or  to  grant  an  injunction  to  prevent  an  injury. 

There  is  no  statute  expressly  giving  to  this  Commission  the 
power  of  determining  'whether  the  railroad  has  changed  the 
watercourse  or  provided  insufficient  outlet  for  surface  water,  or 
to  make  an  order  in  relation  thereto.  If  such  power  is  vested  in 
this  Commission,  it  must  be  found  in  Code,  §  2112,  and  Code 
Supplement,  §  2113,  being  the  sections  conferring  general  pow- 
ers upon  this  Commission. 

In  the  case  of  Brosnan  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa) 
P.U.R.1917F,  584,  decided  September  7,  1917,  where  the  com- 
plaint was  that  the  railroad  had  changed  the  natural  watercourse 
and  turned  the  water  onto  his  land  at  a  different  place,  and  in  a 
flow  greater  than  the  natural  course  and  flow,  we  had  occasion  to 
examine  into  the  question  of  our  jurisdiction  to  make  an  order 
requiring  the  railroad  to  remedy  the  injury  complained  of.  In 
that  case,  as  in  this,  there  was  no  complaint  that  the  railroad  was 
in  any  manner  injured  or  its  efficiency  as  a  carrier  lessened; 
neither  was  the  security  of  the  public  using  the  railroad  in  any 
way  affected,  and  the  same  is  true  in  this  case.  Our  conclusion 
in  that  case  was  that  the  Commission  could,  under  the  sections  of 
the  statute  above  cited,  make  only  such  orders  as  to  the  operation 
of  the  railroad,  or  the  conduct  of  its  business,  as  are  reasonable 
to  promote  the  security,  convenience,  and  accommodation  of  the 
public  in  its  use  of  the  railroad  as  a  carrier ;  that  the  changing 
of  a  watercourse  and  throwing  the  water  upon  another  in  a  differ- 
ent course  or  an  increased  flow,  to  the  injury  of  such  owner,  does 
not  injure  the  security,  convenience,  or  accommodation  of  the 
public  in  the  use  of  the  railroad,  is  not  such  an  injury  of  which 
we  have  jurisdiction,  and  we  have  no  power  to  make  orders  in 
relation  thereto. 

In  the  case  of  O'Connor  v.  Chicago  &  N.  W.  R.  Co.  P.U.R. 
1917F,  584j  note,  decided  by  this  Commission  September  7, 
1917,  the  complaint  was  that  the  railroad  had  been  so  constructed 
that  its  bridge  was  not  high  enough,  and  at  times  of  high  water 
the  bridge  acted  in  part  as  a  dam,  impounding  the  water,  causing 
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the  overflowing  of  streets,  alleys,  and-  of  private  property.  No 
claim  was  mad^  of  insecurity  or  inconvenience  of  the  public  in. 
its  use  of  the  railroad  on  account  of  such  flooding.  We  held  that 
this  Commission  had  no  power  to  make  an  order  in  the  matter. 

In  the  Brosnan  and  O'Connor  Cases  we  discussed  Code,  §  2112^ 
and  Code  Supplement,  §  2113,  being  the  only  sections  of  the 
statute  under  which  it  was  claimed  that  the  power  to  make  ordera 
in  such  cases  had  been  conferred  on  this  Commission.  No  rea- 
son has  occurred  to  us  to  cause  us  to  think  we  were  wrong  in. 
those  cases. 

The  complaint  in  this  case  goes  to  the  construction  of  the  road^ 
If  it  was  charged  that  by  reason  of  such  improper  construction 
the  road  was  unsafe,  or  rendered  its  service  inconvenient  or  in- 
adequate to  those  wishing  to  have  its  service,  this  Commission, 
would  have  the  power  to  investigate  and  make  such  reasonable 
order  as  would  remove  the  cause  of  the  complaint.  The  com- 
plaint, however,  is  only  that  the  property  not  used  in  the  oper- 
ation of  the  road,  and  which  does  not  in  any  way  affect  the 
operation  or  service  of  the  railroad,  has  been  injured  and  the 
owner  damaged ;  that  the  use  of  the  streets  and  alleys  of  the  citj 
is  interfered  vnth  at  times.  These  are  injuries  concerning  which 
the  public  using  the  railroad  are  uninter;e8ted  and  by  which  they" 
are  unaffected. 

The  drainage  laws  of  the  state  provide  a  remedy  for  complain- 
ants. If  the  railroad  has  wrongfully  interfered  with  the  drain- 
age of  the  city  of  Colfax  and  with  the  property  of  its  private 
citizens,  the  courts  have  full  jurisdiction  to  grant  relief  by  in- 
junction. The  damages  sustained  may  be  recovered  in  the  courts.. 
With  all  these  remedies  provided  by  statute  and  recognized  by 
the  courts,  we  believe  that,  if.  it  had  been  the  intention  of  the 
legislature  to  add  a  further  remedy  by  giving  jurisdiction  to  this- 
Commission,  it  would  have  done  so  in  specific  terms,  and  would 
not  have  left  the  matter  to  implication. 

We  have  discussed  this  case  at  length,  because  Mr.  Cragan  con- 
tends that,  inasmuch  as  the  city  is  affected  by  the  flooding  of  the 
streets,  the  public  is  affected,  and  therefore  it  is  a  proper  matter 
for  the  exercise  of  the  power  of  this  Commission.  We  have  at- 
tempted to  show  that  the  public  to  bo  cared  for  by  this  Commis- 
sion is  that  public  using  the  railroad,  and  in  that  use  they  are 
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entitled  to  security,  convenience,  and  adequacy  of  service.  The 
fact  that  the  public  is  interefered  with  in  the  use  of  its  streets  or 
alleys  is  not  a  matter,  as  we  view  it,  of  which  this  Commission  has 
jurisdiction. 

Our  conclusion  is  that  this  complaint  should  be  dismissed 
because  of  our  lack  of  power  in  the  matter. 

Jno.  A.  Guiher,  Chairman;  Dwight  N.  Lewis,  and  Chas.  Web- 
ster, Commissioners. 


KANSAS  PUBI/IO  UTIIilTIES  COMMISSION. 


BE  MISSOURI  4  KANSAS  TELEPHONE  COMPANY. 
[Docket  No.  1153.] 

Yaluation  —  Telephone  —  Poles  and  cables  —  Trend  curves, 

1.  Trend  eurres,  in  which  the  initial  point  is  largely  the  governing 
factor  of  the  result,  should  not  be  used  to  determine  the  iinit  cost  of 
telephone  poles  and  cables  in  arriving  at  their  fair  value  in  a  rate 
case. 

Depreciation  —  Telephone  —  Accruing  —  Annual  allowance, 

2.  An  annual  allowance  of  6.5  per  cent  of  the  reproduction  cost  new 
of  physical  property  was  made  for  accruing  depreciation  in  a  telephone 
rate  case. 

Rate  —  Telephone  —  Local  exchange  —  Reasonableness  *  Expenses 
assignable  to  service, 

3.  In  determining  the  reasonableness  of  local  exchange  telephone 
rates  at  an  exchange  handling  a  large  volume  of  toll  business  not  origi- 
nating locally,  it  is  necessary  to  apportion  the  common  exchange  ex- 
penses between  the  two  branches  of  service. 

Apportionment  ^  Operating  expenses  —  Telephone  ^  Toll  and  local 
exchange. 

4.  In  apportioning  telephone  operating  expenses  between  a  com- 
monly owned  local  exchange  and  toll  properties,  the  toll  service  should 
carry  a  just  proportion  of  all  expenses  between  the  stations  of  the 
originating  and  terminating  subscribers,  rather  than  between  toll  board 
and  toll  board. 

Bates  —  Telephone  *  JLocal  rates  of  extensive  system  *  Greater  than 
if  exchange  operated  independently  —  Reasonableness. 

6.  Local   exchange   subscribers  of   an   extensive  telephone   system 
should  not  be  charged  higher  rates  for  their  service  than  would  be  re- 
quired if  their  exchange  was  operated  independently. 
Return  —  Operating  expenses  —  Advertising  in  connection  tvith  <ip- 
plication  for  increased  rates, 

6.  The  expense  of  advertising  done  in  connection  with  a  utility's 
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application  for  an  increase  in  rates  cannot  be  included  fairly  as  an 
item  of  operating  expenses  in  estimating  its  return  and  fixing  rates 
under  such  application. 
Apportionment  —  Operating  expenses  —  Telephones  —  Maintenance 
—  Local  exchange  and  toll  —  Basis, 

7.  In  determining  the  reasonableness  of  a  local  exchange  rate,  tele- 
phone maintenance  expenses  were  apportioned  between  local  and  toll 
ftervice  on  a  line  and  instrument  use  percentage  basis,  equated  by  co- 
efficients 2  and  I,  based  on  two  line  and  instrument  uses  for  each  orig- 
inating toll  and  local  call  and  one  line  and  instrument  use  for  each 
inward  toll  call,  applied  to  the  relative  number  of  calls  chargeable  to 
eacli  service  as  shown  by  a  study  of  an  annual  peg  count. 

Apportionment  «—  Operating  expenses  —  Telephones  —  Traffic  eac^ 
pense  —  Local  and  toll  service  —  BaMs, 

8.  Traffic  expenses  were  divided  between  toll  and  exchange,  in  a 
telephone  exchange  expense  apportionment,  on  the  basis  of  operator 
units  used  in  handling  calls  in  each  service  as  shown  by  an  annual  peg 
count,  equated  by  coefficients  based  on  the  relative  time  required  to  han- 
dle the  various  classes,  using  the  time  needed  to  handle  one  local  city 
call  as  one  unitw 

Apportionment  *  Operating  expenses  —  Telephone  —  ToU  and  local 
service. 

9.  In  apportioning  the  common  telephone  exchange  operating  ex- 
penses to  local  and  toll  service  in  a  rate  case,  pay-station  expense  and 
commissions  were  assigned  to  toll,  advertising  and  directory  expenses 
were  charged  to  exchange  service,  general  and  local  commercial  admin- 
istration and  canvassing  expenses  were  divided  on  the  basis  of  other 
commercial  accounts,  revenue  accounting  was  assigned  on  the  basis  of 
the  pay  rolls  of  the  accounting  bureau,  revenue  collecting  on  the  basia 
of  the  number  of  accounts  and  general  expenses,  with  the  exception  of 
insurance,  were  divided  on  the  basis  of  the  division  of  all  preceding  ac- 
counts. 

Apportionm,ent  —  Operating  revenues  and  incom^e  deductions  — 
Reven%u3  —  Toll  and  local  service  —  Rents  —  Vncollectable  operate 
ing  revenues  —  Bent  deductions  —  BaMs. 

10.  In  apportioning  the  common  operating  revenues  and  income  de- 
ductions of  a  telephone  exchange  between  toll  and  local  service  in  a 
rate  case,  rents  from  other  operating  property  were  divided  on  the  basis 
of  the  general  expenses  division,  the  uncollectable  operating  revenues  on 
the  basis  of  exchange  revenues,  and  the  rent  deductions  for  telephone 
office  according  to  the  use  made  of  the  office. 

Betum  —  Telephone  —  Operating  expenses  —  American  Telephone  A 
Telegraph  Company^ s  4i  per  cent  contract. 

11.  The'  Kansas  Commission  will  not  approve  of  the  inclusion  of  the 
amount  paid  to  the  American  Telephone  &  Telegraph  Company,  by  one 
of  its  operating  companies,  under  the  regular  4i  per  cent  contract,  for 
rental  of  instrument  parts  and  supplies  and  for  expert  services,  aa  an 
element  of  operating  expenses  in  a  rate  case. 
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JHserimination  *  Rates  —  Telephones  —  Identical  for  one  and  two 
party-line  service, 

12.  Identical  rates  for  one  and  two  party-telephone  line  service  are 
discriminatory,  and  should  not  exist. 

Return  —  Beasonahleness  —  Consideration  of  need  for  future  expen^ 
ditures, 

13.  In  fixing  rates  to  provide  an  adequate  return  for  a  utility,  it 
is  not  Che  policy  of  the  Kansas  Commission  to  anticipate  expenditures 
for  additions,  which  may  be  necessary  at  some  future  time. 

[February  28,  1918.] 

Application  of  the  Missouri  &  Kansas  Telephone  Company 
for  permission  to  advance  exchange  rates  in  the  city  of  Welling- 
ton; a  slight  increase  provided  by  the  elimination  of  certain  pref- 
erential and  discriminatory  rates  from  schedule. 

Appearances :  J.  W.  Gleed  and  D.  W.  Frank  for  petitioner ; 
Ivan  D.  Eogers,  W.  W.  Schwinn,  and  W.  M.  Ready  for  the  city 
of  Wellington  and  its  citizens. 

Kinkel,  Commissioner  :  This  is  an  application  of  the  Missouri 
&  Kansas  Telephone  Company  for  permission  to  change  its  rates 
in  the  city  of  Wellington. 

The  matter  was  first  heard  at  Wellington  on  April  25,  1916. 
Adjourned  hearings  were  held  on  several  subsequent  dates,  and 
was  finally  submitted  on  brief  and  by  oral  argument  on  Jan- 
uary 3,  1918.  The  petition  alleges  that  the  present  ratps  for 
ser\'ice8  rendered  at  Wellington  are  $2  for  business  telephones 
and  $1  for  residence  telephones,  and  that  said  rates  are  not  com- 
pensatory, but  are  wholly  inadequate  and  insufficient  to  pay  a 
reasonable  return  upon  the  investment  necessarily  made  by  said 
company  in  its  property  used  and  useful  in  furnishing  telephone 
service  in  said  city.  There  is  attached  to  the  petition,  and  made 
a  part  thereof,  a  proposed  schedule  of  rates  which  petitioner 
alleges  would  be  reasonable  rates  for  ike  service  rendered,  to 

wit: 
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Business : 

Individual  line    

Extensions    

P.  B.  X.  trunks 

Residence: 

Individual  line    

Two-party  line 

Four-party  line   

Extensions    

Extensions    

Extensions    

Desk  sets — additional 


Rate  per 
Month. 

Equipment. 

$3.00 

Wall  set. 

1.00 

Wall  or  desk  set 

3.00 

1.75 

Wall  set. 

1.50 

Wall  set. 

1.25 

Wall  set. 

.75 

Desk  set. 

.65 

Wall  set  with  bell. 

.50 

Wall  set  without  bell. 

.25 

(No  desk  sets  installed 

on  four-party  lines.) 

Petitioner's  rate  schedules  on  file  with  the  Commission  show 
present  rates  at  Wellington  to  be  as  follows,  to  wit:  Business 
individual  line,  $2  per  month;  residence  individual  line,  $1.25 
per  month;  farm  lines,  $1.25  per  month;  extension  sets,  $1  per 
month ;  residence  extensions,  desk  set,  75  cents  per  month ; 
residence  extensions,  wall  set  without  bell,  50  cents  per  month ; 
residence  extensions,  wall  set,  with  bell,  65  cents  per  month. 
The  testimony  shows  that  petitioner  is  furnishing  a  combined 
business  and  residence  service  to  108  of  its  subscribers  at  a  rate 
of  $3  per  month,  notwithstanding  its  published  rate  for  such 
service  is  $3.25  per  month.  The  practical  effect  of  this,  is  that 
the  said  subscribers  are  receiving  residence  service  at  the  rate  of 
$1  per  telephone  per  month,  instead  of  being  required  to  pay  the 
published  rate  of  $1.25  per  month.  A  further  discrimination 
was  shown  in  that  petitioner  was  charging  all  other  residence 
telephone  subscribers,  both  individual  line  and  party  line,  $1.25 
per  month  per  telephone. 

At  the  time  of  the  first  hearing  permission  was  granted  to 
amend  the  petition  by  inserting  after  the  word  ^^corporaticMi" 
the  words,  "existing  under  the  laws  of  Missouri."  At  the  same 
time  permission  was  granted  to  the  Missouri  &  Kansas  Telephone 
Company  of  Kansas  to  file  an  intervening  petition  as  follows,  to- 
wit: 

"Comes  now  the  Missouri  &  Kansas  Telephone  Company,  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Kansas,  and  hereinafter  referred  to  as  the 
^Kansas  company,'  and  intervenes  herein  and  alleges : 

"The  Missouri  &  Kansas  Telephone  Company,  the  applicant 
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which  filed  the  application  herein,  is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
Missouri,  and  has  been  duly  and  lawfully  authorized  to  do  b\isi- 
ness  in  the  state  of  Kansas,  and  is  subject  to  the  jurisdiction  of 
the  Public  Utilities  Commission.  The  said  company  i&  herein- 
after referred  to  as  the  ^Missouri  company.' 

"Said  the  Missouri  company  many  years  ago  caused  the  or- 
ganization of  the  said  the  Kansas  company,  and  now  owns  and  al- 
ways has  owned  all  of  the  shares  of  the  capital  stock  of  the  said 
Kansas  company  except  five  shares  held  by  the  five  directors  of 
said  Kansas  company. 

"The  Missouri  company  now  operates  and  always  has  operated 
the  Wellington  exchange  referred  to  in  the  application  filed  here- 
in by  the  Missouri  company. 

"The  Missouri  company  now  has  and  always  has  had,  and  now 
exercises  and  always  has  exercised,  the  right  to  control  all  the 
property  and  rights  constituting  or  appertaining  to  said  ex- 
diange,  to  receive  the  income  derived  therefrom,  and  to  make 
additions  thereto  by  construction  and  purchase,  and  generally  to 
exercise  all  the  control  of  such  property  that  it  might  if  it  owned 
the  same,  and  is  under  obligation  to  pay  all  the  debts  and  obliga- 
tions created  in  the  exercise  to  such  rights. 

"The  Missouri  company  has  furnished  all  the  money  in  addi- 
tion to  the  original  capital  stock  with  which  any  and  all  property 
standing  in  the  name  of  the  Kansas  company  has  been  purchased 
or  built,  and  is  the  owner  of  the  capital  stock  of  the  Kansas  com- 
pany, and  is  the  real  and  beneficial  owner  of  any  property  stand- 
ing in  the  name  of  the  Kansas  company. 

"Said  Kansas  company  avers  on  information  and  belief  that 
at  least  a  part  of  the  property,  rights,  and  franchises  consti- 
tuting or  appertaining  to  the  Wellington  exchange  referred  to 
by  the  Missouri  company  in  its  application  herein  stands  in  the 
name  of  the  Kansas  company,  and  the  Kansas  company  therefore 
has  an  interest  in  this  proceeding. 

"The  Kansas  company  avers  that  so  much  of  the  title  to  said 
property  and  rights  as  is  not  vested  in  the  said  Kansas  company 
is  vested  in  the  said  Missouri  company,  so  that  the  two  companies 
united  hold  the  entire  estate  in  said  property  and  rights  and 
every  part  thereof.     The  said  Kansas  company  further  adopts 
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all  the  allegations  and  averments  of  the  application  of  the  Mis- 
souri company  as  though  fully  set  out  herein,  and  asks  that  the 
prayer  of  the  Missouri  company  as  set  forth  in  its  application  be 
granted." 

The  Missouri  &  Kansas  Telephone  Company  of  Kansas  has  an 
authorized  capital  stock  of  $250,000, 

History. 

On  December  29,  1916,  the  Missouri  company  also  owned 
stock  in  corporations  operating  telephone  exchanges  in  Kansas 
as  follows,  to  wit : 


Arkansas  VaUey  Telephone  Co. 

Emporia  Telephone  Co 

United  Telephone  Co 

Peoples   Home  Telephone  Co., 
venworth    


I^a- 


Bxchanires 
Operated, 


10 

7 


Capital  Stock. 
Total. 


$490,000 

163.000 

1.114.000 

197,400 


Owned  by 
Petitioner. 


1861,600 

134.600 
776,600 

110,400 


Extent   of 

Control  : 

Per  Cent, 


71.7S 
82.58 
€9.70 

55.17 


The  Missouri  company  was  incorporated  August  24,  1882^ 
and  on  December  29,  1916,  was  controlled  by  the  American 
Telephone  &  Telegraph  Company  through  ownership  of  prac- 
tically all  of  its  entire  outstanding  capital  stock,  amounting  to 
$13,627,700.  On  December  29,  1916,  the  name  of  the  Missouri 
company  was  changed  to  the  Southwestern  Bell  Telephone 
Company  (which  company  will  hereinafter  be  referred  to  as  the 
petitioner),  at  which  time  its  authorized  capital  stock  was  in- 
creased from  $20,000,000  to  $50,000,000,  of  which  $31,127,700 
is  now  outstanding,  practically  all  owned  by  the  American  Tele- 
phone &  Telegraph  Company.  In  January,  1917,  the  petitioner 
purchased  all  of  the  property  of  the  Southwestern  Telegraph  & 
Telephone  Company  (a  New  York  corporation)  in  Arkansas; 
and  all  of  the  property  of  the  Southwestern  Telegraph  &  Tele- 
phone Company  (a  Missouri  corporation)  in  Missouri;  it  also 
acquired  substantially  all  the  outstanding  stock  of  the  Pioneer 
Telephone  &  Telegraph  Company  (operating  in  Oklahoma)  in 
exchange  for  its  own  stock,  thereby  becoming  the  owner,  directly 
or  indirectly,  of  what  may  be  termed  the  Bell  Telephone  plants 
in  the  states  of  Kansas,  Missouri,  Arkansas,  and  Oklahoma. 
The  testimony  shows  that  the  Missouri  &  Kansas  Telephone  Com-' 
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pany  has  paid  no  dividends  upon  ita  stock  since  1906.  A  com- 
parative income  account  for  four  years,  1913  to  1916,  inclusive, 
is  given  below : 

Comparative  Income  Account,  Years  Ended  December  31. 


1916. 

1915. 

1914. 

1913. 

^ro88  revenues   .T. 

14.817.283 
3,537.075 

$4,324,284 
3,060.528 

$4,011,516 
8,021,821 

$3  890  720 

Operating  expenses    

3.077,354 

Net  oneratine  revenues ^ . . 

11,280,208 
258,226 

$1,263,756 
229,012 

$989,696 
201,594 

$813,366 
185.791 

Other  tacome 

Total  net  income  

$1,538.43-1 
203.328 

$1,492,756 
188,98^ 

$1,303.88( 
780,19: 

$1,191,289 
179.296 

$999,157 

Taxes  accrned    ........................... 

166,817 

Balance  for  charses  

11.335.106 
749.340 

$1.011,9a3 
782.752 

$832,360 

Filed   charges 

740,225 

Surplus    

$685,766 

$623,63 

$229,241 

$92,115 

It  appears  that  during  the  year  1916,  after  paying  operating 
expenses  and  taxes,  providing  for  depreciation,  and  paying  in- 
terest at  a  rate  of  5  per  cent  on  bonds,  and  paying  the  American 
Telephone  &  Telegraph  Company  interest  (at  rates  of  5  and  6 
per  cent)  on  notes  held  by  that  company,  and  providing  for  other 
deductions  aggregating  $749,340,  there  was  a  surplus  of  $585,- 
766.  It  is  stated  that  the  stock  (except  a  small  amount)  was 
sold  St  par, — that  is,  represents  full  value.  Even  though  this 
be  true,  the  American  Telephone  &  Telegraph  Company  seems 
to  have  paid  only  $8,198,965.50  for  stock  of  a  par  value  of 
113,627,700  (total  amount  outstanding  December  29,  1916). 
The  net  surplus  for  1916,  while  amounting  to  only  4.30  per  cent 
upon  the  total  outstanding  capital  stock  of  $13,627,700,  amoimts 
to  7.14  per  cent  upon  the  value  of  this  amount  of  stock  as  it 
stands  upon  the  books  of  the^  American  Telephone*  &  Telegraph 
Company.  The  above  statement  also  shows  a  very  decided  in- 
crease in  net  inccnne  from  year  to  year,  that  for  1916  being  more 
than  six  times  as  much  as  for  1913. 

The  American  Telephone  &  Telegraph  Company  was  incorpo- 
rated February  28,  1885,  in  New  York.  It  is  the  parent  oom- 
pany  of  the  so-called  "Bell  system"  operating  in  the  United 
States  and  Canada.  The  parent  company  directly  operates  the 
long-distance  lines;  the  associated  companies  (in  which  the 
parent  company  usually  owns  a  majority  or  all  the  stock) 
operate  the  local  exchanges  and  toll  lines,  under  licenses  received 
from  the  parent  company. 

In  March,   1900,  the  American   Bell   Telephone   Company 
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transferred  all  of  the  stocks  and  all  of  the  bonds  of  the  licensees 
owned  by  it  to  the  American  Telephone  &  Telegraph  Company, 
receiving  stock  in  payment  for  the  bonds,  and  two  shares  of  the 
stock  of  the  American  Telephone  &  Telegraph  Company  were 
given  for  each  share  of  the  Bell  Telephone  Company.  This  re- 
sulted in  an  increase  in  the  capital  stock  outstanding  without  in- 
creasing the  property. 

The  American  Telephone  &  Telegraph  Company,  exclusive  of 
controlled  companies,  had  outstanding  December  31,  1916,  capi- 
tal stock  amounting  to  $395,635,619,  and  funded  debt  amount- 
ing to  $200,457,100.  It  had  a  plant  and  equipment  account  of 
$68,721,040.51,  against  which  there  was  a  reserve  for  accrued 
depreciation  amounting  to  $16,069,027.41,  or  nearly  25  per 
cent.  This  left  a  net  fixed  capital  of  $52,652,013.10.  The  com- 
pany owned  securities  of  affiliated  companies  of  a  book  value  of 
$459,307,697.27,  and  had  advanced  to  system  corporations  for 
construction,  equipment,  etc.,  $61,171,584.  During  the  year 
1916  it  paid  dividends  of  $31,122,187.46,  which  was  8  per  cent 
upon  its  capital  stock  outstanding,  and  appropriated  for  sinking 
and  reserve  funds  $2,500,000,  and  had  a  surplus  for  the  year  of 
$4,391,090.13.  Of  its  investment  in  plant  and  equipment  of 
$68,721,040.51,  $44,800,184.75,  or  approximately  two  thirds, 
is  invested  in  toll  lines.  The  revenue  from  toll  service  during 
the  year  amounted  to  $17,208,564.17. 

The  American  Telephone  &  Telegraph  Company  on  Decem- 
ber 31,  1916,  evened  all  of  the  outstanding  capital  stodc  of  the 
Missouri  &  Kansas  Telephone  Company,  par  value  $13,627,700, 
having  a  book  value  (which  represents  the  cost  to  it)  of  $8,198,- 
965.50.  The  reports  do  not  disclose  the  basis  for  the  book  value. 
This  stock  was  originally  acquired  on  the  basis  of  $42.85  of  the 
American  Telephone  &  Telegraph  Company's  stock  for  each  $100 
of  the  Missouri  &  Kansas  Telephone  Company's  stock.  During 
1911  the  American  Telephone  &  Telegraph  Company  offered  to 
exchange  its  stock  for  minority  stock  of  the  Missouri  k  Kansas 
Telephone  Company  of  which  there  was  outsanding  at  that 
time  $1,663,500,  on  the  basis  of  $300  of  the  American  Telephone 
&  Telegraph  Company's  stock  for  $700  of  the  Missouri  &  Kansas 
Telephone  Company's  stock.  As  has  heretofore  been  stated,  the 
report  for  December  31,  1916,  shows  that  all  of  the  stock  had 
been  acquired.  ^^  j 
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The  petitioner  operates   approximately   sixty   exchanges   in 
Kansas;  one  of  which  is  located  at  Wellington,  having  a  pop- 
ulation of  approximately  6,000.     This  exchange  on  March  1, 
1917,  was  furnishing  service  to  subscribers,  as  follows: 
273  individual  line  business  stations. 
286  individual  line  residence  stations. 
606  two-party  line  residence  stations. 
18  business  extension  stations. 
25  residence  extension  stations. 
10  service  line  company  instrument  stations. 
49  service  stations. 
1  toll  terminal. 

Vcdifations. 

[1]  There  was  submitted  in  evidence  four  separate  appraisals 
of  the  local  exchange  property  (see  table  ]!^o.  1).    One,  a  repro- 

TABLE  l,—Compari$on  of  Appraisals. 

Missouri  ft  Kansas  Telephone  Company— Wellington  Exchange. 

Appraisals  as  of  December  81,  1915. 


Kositzky 

Noble 

Commission's 
Engineers 

Item 

ReprodQction 
cost 

Original  cost 

Reproduction  cost 

Reproduction  cost 

Oost 
new 

Present 
value 

Oost 
new 

Present 
▼alue 

Cost 
new 

Present 
▼alue 

Cost 
new 

Present 
value 

1.  Central  oflBce 
equipment . . . 

$1«.807 

12,806 
6.M0 
14.891 

9,001 

277 

114,676  J 
49,068 

r 

817.106 

12,9n 

6.838 
18.3974 

10.618 

277 

$15,891 

10,617 
5.489 
11.080 

8.951 

286 

$10,022 

1  Distribution  sys- 
tem: 
Poles  and 
fixtures. 

7,962 

AaHaI  wire 

4.116 

Aerial  cable 

8.758 

{.Substation 

4.  General  e  qui  in 
meat 

7.161 

214 

Total 

4?  i\k 

V68,7S4J 

861.206« 
6.806 

$51,814 
7.528 

$38,229 

5.  (hrerbeads!.'!!!! 

5.565 

Totols 

&  Materials    and 

7.  Working  capita) 

984,121« 

82«f 
1,838 

863.784 

824r 
1.838 

$67,608 

802r 
1,838 

$60,757/ 

f02g 
1.838 

$59,342 

824/ 
1.130 

$43,784 

824/ 
U30 

ToUl 

171.982* 

$66,788 

866,896 

$70.148i 

$63,397 

$61,296 

$45,738 

(ol  Excludes  $1,160  for  right  of  way. 
{h)  Includes  $17  for  underground  cab&a. 
(c)  Excludes  $1,096  for  right  of  way. 
(4)  Excludes  $1320  for  right  of  way. 
(e)  92.5%  condition  (record  11^). 
i/)  90%  condiUon. 

(0)  Includes  general  tools  and  general  office  furniture. 
ih)  Excludes  S14.033  for  cost  of  establishing  the  business. 
(i)  Excludes  $13,881  for  cost  of  establishing  the  business. 
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duction  cost  new  estimate  was  prepared  by  3tr.  Kositzky,  general 
plant  superintendent  of  petitioner.  In  its  unit  prices  for  mate- 
rials, the  cost  of  poles  and  cable  is  determined  by  trend  curves ; 
for  other  materials  an  average  price  of  from  two-  to  five  years  is 
used.  This  appraisal  fixed  the  cost  new  of  the  physical  property 
at  $69,290,  which  is  the  highest  amount  submitted.  In  addition 
to  this,  witness  submitted  an  original  cost  estimate  (exhibit  24), 
showing  value  of  physical  property  to  be  $63,734,  exclusive  of 
right  of  way,  materials,  and  supplies,  and  working  capital. 

ilr.  Noble,  engineer  and  general  plant  superintendent  of  the 
Pioneer  Telephone  &  Telegraph  Company  (now  owned  by  the 
petitioner),  prepared  an  appraisal,  using  the  same  material 
prices  as  did  Mr.  Kositzky,  and  determined  a  cost  new  figure 
for  the  physical  property  of  $67,508. 

The  Commission's  engineering  staff  submitted  a  fourth  ap- 
praisal of  the  physical  property,  as  a  going  concern,  in  the  amou!it 
of  $59,342,  based  upon  a  reproduction  cost  theory,  using  an 
average  price  of  labor  and  materials  extending  over  a  period  of 
five  years. 

The  differences  between  the  ergineering  staff's  cost  new  figure 
and  the  cost  new  figures  of  the  engineers  for  the  petitioner  are  due 
partially  to  the  fact  that  the  latter  used  trend  prices  for  certain 
materials.  In  the  opinion  of  this  Commission,  the  trend  curves 
used  herein,  in  which  the  initial  point  is  largely  ttie  governing 
factor  of  the  result,  should  not  be  used  in  fixing  the  reasonable, 
fair  value  of  property  under  consideration  for  rate-making  pur- 
poses. 

Accrued  depreciatiotK 

Petitioner's  engineer  testified  that  the  switchboard  was  in- 
stalled in  1909,  was  in  95  per  cent  condition,  and  that  the  life 
of  switchboards  is  very  much  less  than  fifteen  years  (record, 
110)  ;  that  502  poles  out  of  1,073  were  set  in  1908  (record,  289), 
and  are  in  85  per  cent  condition ;  that  the  average  life  of  poles 
in  Wellington  is  not  more  than  nine  or  ten  years  (record,  112), 
and  that  more  than  50  per  cent  of  the  subscribers'  equipment  has 
been  installed  since  1909  (record.  111),  and  is  in  98  per  cent 
condition.  Notwithstanding  these  facta,  witness  is  of  the  opin- 
P.U.R.1918C. 
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ion  that  the  plant  as  a  whole  was  in  92.5  per  cent  condition  at 
the  date  of  the  valuation  (record,  113). 

Witness  gave  as  his  reason  for  using  such  a  high  condition  per 
<jent,  that  renewals  are  going  on  continually,  which  keep  the 
-equipment  in  a  high  state  of  efficiency  (record,  111,  112,  297). 
Information  furnished  the  Commission,  together  with  petition- 
er's exhibit  43,  shows  that  for  the  years  1915  and  1916  there  was 
but  $1,992.09  charged  to  renewals  and  replacements.  In  1915, 
$5,904.25  was  charged  to  depreciation.  Assuming  the  same 
amount  to  have  been  charged  in  1916,  the  total  charge  for  the 
two  years  would  have  been  $11,808.50.  It  thus  appears  that  the 
petitioner  in  said  two  years  actually  withdrew  $9,815.81  of  the 
:fixed  capital  invested  in  Wellington,  being  14.16  per  cent  of  the 
reproduction  cost  new  of  the  physical  property  as  determined  by 
Mr.  Kcsitzky. 

Mr.  Noble  testified  that  it  was  his  best  judgment  that  the 
plant  was  in  90  (or  a  little  better)  per  cent  condition  (record 
^29),  but  he  did  not  give  any  supporting  data  or  figures. 

The  Commission's  engineering  staff,  by  depreciating  the  cost 
new  of  each  item  of  the  property  for  each  year  of  its  age  an 
amount  which  if  allowed  for  each  year  of  its  probable  life  (de- 
termined by  inspection  modified  by  average  life  statistics)  would 
.at  the  end  of  that  life  total  the  cost  new  of  the  item,  developed  a 
present  value  of  the  physical  property  of  $43,784.  The  com- 
posite condition  per  cent  of  the  property  as  thus  developed  by  the 
Commission's  engineering  staff  is  73.78  per  cent 

The  amounts  of  the  accrued  depreciation  of  the  physical  prop- 
erty, exclusive  of  materials  and  supplies  and  working  capital,  as 
determined  in  the  different  appraisals,  are  as  follows: 


Cost  New. 


Present 
Value. 


Accruerl 
Depredation. 


1.  KoBltzky    

2.  Noble    

:Z.    Commission's  engineers 


$69,290 
67.508 
59,342 


$64,121 
60.757 
43,784 


$5,169 
6.761 
15.558 


Cost  of  Establisking  Business. 

Petitioner's  engineer  submitted  four  different  exhibits,  num- 
bered 22,  23,  59,  and  60,  purporting  to  show  the  cost  of  estab- 
lishing business  in  Wellington,  representing  same  to  be  $22,- 
434.75.  (Witness  used  $14,033  to  cover  this  item  in  his  ap- 
JP.U.R.1918C.  5 
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praisal.)  It  is  sufficient  to  say  here  that  this  amount  of  $22,- 
434.75  (exhibit  23)  is  largely  based  upon  assumptions  and  con- 
jectures, which  may  be  varied  at  will  to  arrive  at  any  precon- 
ceived amoimt.  $13,464  of  this  sum  is  termed  "operating  def- 
icit," and  was  determined  by  the  comparative  plant  method, 
which  is  purely  conjectural.  Mr.  Noble  allowed  $13,881  for 
the  cost  of  establishing  the  business,  which  he  stated  was  20  per 
cent  of  the  total  cost  exclusive  of  working  capital.  He  used  20 
per  cent  for  the  reason  that  he  recently  computed  the  cost  of 
establishing  the  business  of  the  Pioneer  Telephone  &  Telegraph 
Company  by  the  Oamden  or  modified  Alvord  method,  which 
resulted  in  20.53  per  cent  of  the  structural  value.  The  witness's 
explanation  for  using  that  particular  method  was  that  it  came 
nearest  arriving  at  the  result.  The  record  is  not  clear  at  this 
point  as  to  what  result  witness  referred  (record,  318), 

The  engineering  staff  valued  the  property  as  a  going  telephone 
plant.    No  other  evidence  was  introduced. 

Overhead  Costs. 

Petitioner's  engineer  in  reproduction  cost  estimate  allowed 
a  total  of  $9,026  for  overheads,  or  14.98  per  cent  of  the  cost  new 
of  the  physical  property.  This  is  made  up  of  4  per  cent  for 
omissions  and  contingencies,  5  per  cent  for  engineering,  2  per 
cent  for  general  expense,  .59  per  cent  for  taxes,  and  2.5  per  cent 
for  interest  and  construction  compounded  in  same  order.  Mr. 
Noble  allowed  $6,303  for  overhead  costs,  exclusive  of  engineer- 
ing, for  which  an  allowance  was  made  in  his  unit  prices.  This 
would  be  10.3  per  cent,  exclusive  of  engineering. 

The  Commission's  engineering  staff  allowed  $7,528  for  over- 
heads, which  is  14.53  per  cent  of  the  cost  new  of  the  physical 
property.  In  each  valuation  the  overheads  were  depreciated  in 
the  same  proportion  as  was  the  physical  property. 

Working  Capital. 

The  figure  of  $1,838  was  submitted  by  petitioner  as  a  proper 
amount  to  be  allowed  for  working  capital  (exhibit  46).  The 
method  used  in  determining  this  sum  assumed  that  the  average 
monthly  balance  of  cash,  accounts  receivable,  prepayments  less 
the  balance  of  accounts  payable,  unearned  revenue,  and  other 
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current  liabilities  of  the  entire  system,  should  be  prorated  to  the 
local  exchange  on  the  same  basis  as  the  ratio  of  the  investment 
in  Wellington  to  the  total  investment  of  petitioner,  using  as  the 
investment  in  Wellington  Mr.  Kositzky's  reproduction  cost  new 
estimate,  and  to  this  amount  was  added  $645  for  items  directly 
chargeable  to  the  local  exchange. 

Petitioner's  service  rules  in  force  at  Wellington  provide  for 
advance  payment  of  exchange  rentals,  same  to  be  paid  by  the 
15th  day  of  the  current  month.  The  result  is  that  funds  are 
provided  in  reasonable  amount  to  meet  a  large  portion  of  the 
current  expenditures.  It  can,  therefore,  be  assumed  that  one 
twelfth  of  the  1915  operating  expenses,  plus  miscellaneous  de- 
ductions from  revenues,  totalling  $1,130,  should  be  a  reasonable 
and  proper  allowance  for  working  capital. 

Allowance  far  Accruing  Depreciatioru 

[2]  The  engineer  for  the  petitioner  testified  that  the  annual 
allowance  for  accruing  depreciation  for  the  Wellington  plant 
should  be  8.36  per  cent  of  the  cost  new  of  the  physical  property. 
Based  upon  Mr.  Kositzky's  valuation,  including  right  of  way 
and  general  tools  and  general  oflSce  furniture,  this  amounts  to 
$5,904.25.  The  Commission's  engineering  staff  arrived  at  $3,- 
877-71  as  the  correct  amount  to  be  set  aside  for  depreciation, 
which  is  6.5  per  cent  upon  the  reproduction  cost  new  of  the 
physical  property  of  $59,342,  plus  $315  for  general  tools  and 
general  office  furniture  as  determined  by  it,  which  provides  a 
fund  sufficient  to  rebuild  the  entire  plant  in  15.88  years.  The 
petitioner  contends  that  this  allowance  is  too  low.  Figures  fur- 
nished to  the  Commission  by  petitioner  show  that,  in  1915,  $1,- 
033.45,  and,  in  1916,  $959.24,  was  charged  against  this  depre- 
ciation reserve.  It  is,  however,  apparent  that  only  minor  replace- 
ments were  made  during  those  years.  Conceding  that  one  of  the 
purposes  of  a  depreciation  fund  is  to  provide  for  future  replace- 
ments by  reason  of  inadequacy  and  obsolescence,  yet  there  seems 
to  be  no  necessity  for  so  large  a  fund  as  petitioner  seeks  to  create. 
Deducting  from  the  allowance  made  by  tiie  Commission's  en- 
gineering staff  of  $3,877.71,  the  average  amount  expended  in 
1915  and  1916,  there  remains  an  annual  unexpended  balance  of 

$2,881.47,  which  appears  to  be  ample  for  all  requirements. 
P.U.H.1918C. 

Digitized  by 


Google 


68 


KANSAS  PUBLIC  UTILITIES  COMMISSION, 


Operating  Revenues  and  Expenses. 

Petitioner  submitted  exhibits  showing  the  operating  revenues 
and  expenses  of  this  exchange.  Exhibit  No.  43,  covering  the 
year  1915,  shows  a  net  income  of  $6,500.08,  from  which  is  de- 
deducted  $5,904.25  as  an  allowance  for  accruing  depreciation. 
This  exhibit  assumes  the  equity  of  charging  the  entire  operating 
expenses  of  the  exchange,  both  toll  and  local,  to  local  exchange 
service,  and  of  crediting  revenues  with  only  25  per  cent  of  the 
toll  revenue  originating  within  the  exchange  area.  It  is  further 
assumed  that  25  per  cent  of  the  originating  toll  revenues  is  a  rea- 
sonable allowance,  and  is  compensatory  for  service  rendered  by 
the  local  exchange  to  the  toll  system.  It  is  not  contended  in  this 
case  that  such  an  allowance  bears  any  relation  whatever  to  the 
cost  of  performing  the  service.  It  is  claimed  that,  as  petitioner 
makes  such  a  payment  to  local  exchanges  operated  by  independent 
companies  for  toll  business  originated  by  them,  that  it  is  a  fair 
allowance  to  make  to  its  own  exchanges.  This  allowance  may  or 
may  not  be  ample,  depending  entirely  upon  circumstances  exist- 
ing at  each  individual  exchange. 

This  Commission  has  had  no  occasion  heretofore  to  formally 
pass  on  this  question,  and  has  not  directly  or  indirectly  given 
its  approval  to  this  adjustment. 

[3,  4]  The  Wellington  exchange,  in  addition  to  furnishing 
local  exchange  service,  is  used  as  a  toll  center  for  petitioner's 
toll  lines,  and  a  large  volume  of  toll  business  not  originating  on 
the  local  exchange  is  handled  through  this  office.  It  is  not  likely 
that  the  25  per  cent  commission  usually  allowed  on  originating 
toll  business  was  ever  intended  to  compensate  for  the  handling  of 
a  large  volume  of  through  business  in  addition  to  the  messages 
originated  locally ;  moreover,  the  method  followed  by  petitioner 
seems  to  assume  that  toll  business  is  an  unimportant  and  inci- 
dental branch  of  the  telephone  business.  Such  is  not  the  case. 
The  annual  report  of  this  petitioner  for  the  year  ending  June 
30,  1915,  shows  that  toll  revenues  amounted  to  32  per  cent  of 
its  total  telephone  business  in  Kansas.  For  the  year  ending  De- 
cember 31,  1915  (exhibit  43),  toll  revenues  of  the  Wellington 
exchange  amounted  to  31.92  per  cent  of  its  total  revenues.  In 
order  to  test  the  reasonableness  of  exchange  rates  now  under  con- 
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sideration,  it  is  necessary  to  make  a  fair  and  proper  apportion- 
ment of  expenses  between  local  exchange  service  and  toll  service. 
The  principle  is  well  settled  that,  in  testing  the  reasonableness  of 
a  rate  for  a  specific  service,  there  must  be  determined  the  amount 
of  expenses  properly  assignable  to  such  service,  and  the  value  of 
the  property  used,  according  to  the  extent  of  its  employment  in 
perfonuing  such  service.  We  have  in  this  case  a  telephone  utility 
furnishing  two  distinct  services,  incurring  expenses  and  employ- 
ing property  in  common  in  performing  such  services ;  and  the 
problem  presented  is  to  make  an  equitable  division  of  such  com- 
mon expenses  and  property  between  these  two  important  branches 
of  the  service.  Different  views  are  held  by  those  familiar  with 
the  subject;  and  one  question  necessary  to  a  proper  determination 
of  the  problem,  so  far  as  we  know,  has  never  been  definitely 
passed  upon  by  court  or  commission,  and  that  is,  whether  the  toll 
business  should  carry  expenses  from  toll  board  to  toll  board  only, 
and  that  such  business  between  the  subscribers'  station  and  the 
toll  board  should  be  regarded  as  a  part  of  the  exchange  service ; 
or  whether  toll  service  should  be  regarded  as  a  separate  brancli 
of  the  business  from  the  originating  subscribers'  station  to  the 
terminating  subscribers'  station,  and,  retaining  its  identity  as 
snch,  should  bear  its  just  proportion  of  all  expenses.  In  the 
opinion  of  this  Commission,  the  latter  method  should  be  applied 
when  there  is  a  common  ownership  of  local  exchange  and  toll 
properties,  as  in  this  case,  and  therefore  a  division  of  the  ex- 
penses has  been  made  accordingly,  and  the  results  are  hereinafter 
sho^vn. 

[5]  The  method  followed  by  petitioner  in  assigning  to  the 
Wellington  exchange  25  per  cent  of  the  toll  revenues  originating 
locally  places  that  exchange  upon  the  same  basis  as  an  inde- 
pendently operated  exchange.  If  this  method  is  to  be  followed 
the  expenses  of  the  Wellington  exchange  should  also  be  placed 
upon  the  basis  of  an  independent  exchange;  in  other  words,  it 
is  fundamentally  wrong  to  treat  the  Wellington  exchange  as  if 
it  were  operated  by  an  independent  company  as  far  as  an  allow- 
ance of  revenue  from  the  toll  business  is  concerned,  and  at  the 
same  time  to  assume  that  it  should  bear  a  proportion  of  all  over- 
head and  other  expenses  of  a  large  organization  maintained  to  a 
considerable  extent  for  the  benefit  of  the  toll  business,  and  that 
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it  should  also  bear  the  expense  of  the  additional  operators  neces- 
sary to  check  and  transmit  the  toll  business  originating  at  other 
points. 

While  the  extensive  and  complex  organization  maintained  by 
the  Southwestern  Bell  Telephone  Company  may  be  necessary  for 
the  efficient  management  of  a  business  of  such  vast  magnitude 
as  it  transacts,  yet  it  would  be  unfair  and  unjust  to  local  ex- 
change subscribers  to  charge  them  higher  rates  for  their  service 
than  would  be  necessary  to  maintain  similar  service  by  an  inde- 
pendent company ;  consequently  it  is  essential  that  the  toll  service 
should  bear  its  just  proportion  of  all  the  expenses  incurred  in  the 
operation  of  the  exchange. 

Petitioner's  exhibits  40  and  43  show  the  expenses  assigned  to 
the  Wellington  exchange  for  the  years  1914  and  1915,  respective- 
ly.   Some  of  these  expenses  are  direct,  others  are  prorated  cur- 
rently in  the  regular  course  of  business,  while  still  others  were- 
prorated  for  the  purposes  of  this  case. 

[6]  In  table  No.  2,  which  follows,  a  division  is  made  of  such 
expenses  as  are  shown  in  exhibit  43  for  the  year  1915  between 
local  exchange  service  and  toll  service*  All  the  figures  presented 
by  the  petitioner  have  been  used  excepting  in  one  instance.  In 
the  item  of  "advertising,"  an  examination  of  the  detailed  records 
shows  that  of  the  direct  expense  of  $195.77  charged  to  the  Well- 
ington exchange  $12G.86  was  charged  in  the  month  of  November, 
1915.  Upon  inquiry  it  developed  that  a  large  amount  of  adver- 
tising was  done  in  -that  month  in  connection  with  this  application. 
It  would  be  unfair  to  use  such  an  expense  for  the  purpose  of 
testing  the  reasonableness  of  rates,  and  there  has  been  eliminated 
$100  of  this  amount,  still  leaving  a  greater  charge  than  for  any 
other  month. 

The  division  of  expenses  between  local  exchange  and  toll  serv- 
ice in  the  foregoing  table  has  been  made  upon  the  following 
bases : 

The  petitioner  furnished  copies  of  peg  counts  made  during 
the  year  1915,  which  were  used  as  a  basis  for  the  apportionment. 
The  average  for  the  whole  year  was  thus  available,  and  it  was 
possible  by  making  certain  detailed  studies  to  obtain  sufficient 
information  for  use  in  this  case. 
P.U.R.1918C. 
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TABLE  NO.  2. 

The  Missouri  &  Kansas  Telephone  Company,  Wellington,  Kansas  Exchange. 

Operating  expenses  for  the  year  ended  December  81,  1915. 


Petitioner's 
Figures, 
Exhibit 
No.  43. 

Assigned   by 

Commission. 

Account 

To    Exchange 
Service. 

To  Toll 
Service. 

Maintenance  Expenses, 
COi Renalrs  suDcrTision   .................. 

$308.20 
874.71 

497".38 

739.T7 

15.99 

707.27 

$302.84 
858.09 

487*93 

725.71 

15.69 

693.84 

$6.86 
16.62 

602 — Reoairs  aerial   olant 

vC3 — Repairs  underground  plant • 

604— Kepairs  central  office  equipment  .... 
6C&— Repairs  subscribers*  station  ......... 

9.46 
14.06 

6)6 — Repairs    buildings    

.30 

607— Station  removai  and  changes  

13.43 

Total    

$3,143.32 
473.60 

$3,083.60 
464.60 

$59.72 

Cll— Less  repairs  charged  reserves  

9.00 

Total  current  repairs 

$2,669.72 

$273.05 

.16 

120.00 

8,781.27 

40.84 

'841.67 

72.00 

230.58 

81.13 

13.15 

$2,619.00 

$170.33 

.10 

75.36 

2,374.64 

25.65 

45.22 
144.80 

"8.26 

$60.72 

Traffic  Expenses. 
621— Traffic  superintendence   

$102.72 

628— Service  Inspection  ... -r 

.06 

i2S— Operating  clerical  t.'^es   

44.64 

684— Opera  tore'  wages  ....T 

1,406.63 

626 — ^Rest  and  lunch  room  .w***  *****. *.. 

15.19 

(27— Operators'    schooling 

628 — Transmission  power  

127.10 

€2^— Central  office  atotionery  and  print- 
ing     

26.78 

631— Miscellaneous  central  office  expenses 
6J2 — Pay  station  expenses 

85.78 
31.13 

633-Other  traffic  expenses   

4.80 

Total 

$4,903.84 

$549.92 

523.54 

•194.81 

508.60 

765.59 

652.75 

74.43 

261.76 

.34 

$3,058.93 

$327.81 
312.08 
194.81 
303.18 
228.38 
476.96 

261*76 
.20 

$1,844.91 

Commercial  Expenses. 
640—10   general    commercial    administra- 
tion     

$222.11 
211.46 

640-30  local    commercial   administration 
643— .\dvertl8ing    

613— Can vassing    

205  42 

646— Revenue  accounting 

637.21 
175  79 

617— Revenue   collecting   

648— Pay  station  commission   

74  43 

649— Directory  expense   

660— Other  commercial  expenses  .......... 

14 

Total  

$3,531.74 

$366.88 

86.77 

143.26 

77.43 

7.84 

112'.i2 
71.49 

$8,105.18 

$266.80 

60.82 

100.41 

75.96 

6.50 

"78'.58 
50.U 

$1,426.66 

$109.58 
25  95 

General  Expenses. 
660— General  office  salaries  and  wages  ... 
60  General  office  expenses  

667— General  law  expenses  

42.86 

66S— Insurance     

1 47 

669— Accidents  and  damages  

2  34 

670— Law    expenses    in    connection    with 
damages    

672-Rellef  department  and  pensions  .... 
675— Other  general  expenses 

... 

33.54 
21.38 

Total    

$865.29 

$628.18 

$237.11 

Total  operating  expenses  

$11,970.59 

$8,411.29 

$3,559.30 

*  Reduced  |100  as  explained. 

The  stiidy  made  of  toll  calls  which  originated  in  Wellington 
proper  and  in  the  tributary  stations  gave  a  ratio  between  the  two 
at  the  time  of  the  study,  and  this  ratio  was  assumed  to  be  ap- 
plicable to  the  period  covered  by  the  peg  count.  A  division  was 
made  of  the  total  toll  calL*  on  this  basis.  A  similar  division  was 
made  for  the  inward  calls. 

[7]  Maintenance  expenses  are  divided  between  local  exchange 
P.U.R.1918C. 
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and  toll  on  a  line  and  instrument  use  basis.  The  relative  nunt- 
ber  of  calls  chargeable  to  local  exchange  and  to  tell  were  ob- 
tained from  the  1915  peg  counts.  The  calls  counted  in  the  local 
peg  count  include  all  toll  calls  originating  at  the  subscribers- 
stations,  as  these  come  to  the  local  operator  first  and  are  trunked 
to  the  toll  position.  About  10  per  cent  of  the  toll  calls  are  from 
pay  stations,  so  that  only  approximately  90  per  cent  of  these  need 
to  be  deducted  from  the  local  calls  as  counted  in  order  to  make  the 
necessary  correction.  Each  originating  local  exchange  call  is 
charged  with  two  line  and  instrument  uses.  .Each  originating 
toll  call  is  charged  with  two  line  and  instrument  uses,  and  each 
inward  toll  call  is  charged  with  one  use. 

The  coeflBcients  used  here  for  the  toll  line  and  instrument  uses 
are  each  the  absolute  minimum.  It  is  believed  that,  if  a  detailed 
study  were  made  of  this  traffic  that  coefficient  of  at  least  3  for 
outward  calls  and  2  "for  inward  calls  would  be  foAnd  to  be  more 
exact.  The  coefficients  used  are  based  on  the  fact  that  the  sub- 
scriber must  call  in  and  place  his  call  with  the  toll  operator,  thus 
making  one  use.  When  the  operator  reaches  the  party  called,  she 
must  call  the  subscriber  to  the  telephone  again  to  talk,  making  a 
second  use.  Usually,  however,  the  line  is  used  several  times  for 
making  reports  on  the  calls,  so  that  the  coefficient  2  is  undoubted- 
ly too  small.  On  inward  calls  it  is  necessary  at  times  to  make  a 
number  of  uses  of  the  line  in  order  to  locate  the  particular  party 
called.  The  coefficients  3  and  2,  if  used,  would  give  96.7  per 
cent  to  local  exchange  and  3.3  per  cent  to  toll  service,  instead  of 
98.1  per  cent  to  local  exchange  and  1.9  per  cent  to  toll  service,  as 
used. 

From  the  uses  calculated  on  the  above  basis  the  per  cent 
chargeable  to  toll  and  the  per  cent  chargeable  to  local  exchange 
are  obtained,  and  the  amounts  chargeable  to  local  exchange  and 
to  toll  service  obtained  by  applying  these  percentages  to  the  total 
maintenance  expenses. 

[8,  9]  Traffic  expenses  are  divided  on  the  basis  of  the  oper- 
ator units  used  in  handling  the  calls  according  to  the  peg  counts 
for  the  year  1916.  The  coefficients  applied  in  equating  the  calls 
are  based  on  the  relative  amount  of  time  required  to  handle  the 
various  classes,  using  the  time  needed  to  handle  one  local  city 

call  as  one  unit.  Account  No.  632,  pay  station  expenses,  how- 
P.U.R.1918C. 
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ever,  is  all  charged  to  toll,  as  this  is  a  strictly  toll  expense.  Were 
it  possible  to  go  more  thoroughly  into  the  analysis,  some  of  the 
other  accounts  might  be  apportioned  on  a  different  basis,  but  it 
is  believed  that  the  results  would  not  be  sufficiently  affected  to 
justify  such  a  detailed  study  as  would  be  necessary  to  make  the 
more  exact  apportionment. 

Commercial  expenses  have  been  assigned  as  follows : 

General  and  local  commercial,  administralion  and  canvassing, 
were  divided  upon  the  basis  of  the  division  of  other  commercial- 
expense  accounts.  The  amount  charged  to  canvassing  is  practi- 
cally all  an  arbitrary  division  of  the  salary  of  the  manager  and 
cashier  at  Wellington. 

Advertising,  while  probably  properly  assignable  to  toll  serv- 
ice, has  all  been  assigned  to  exchange  service,  due  to  lack  of 
specific  data. 

Directory  expense  has  also  been  assigned  wholly  to  exchange 
service. 

Pay  station  commission  has  all  been  assigned  to  toll. 

Reventie  accounting  has  been  assigned  on  the  basis  of  the  pay 
rolls  of  the  accounting  bureau,  maintained  at  Wichita,  Kansas. 

The  pay  roll  of  this  bureau  for  March,  1915,  amounted  to 
$882.50.  Of  this  amount  the  pay  rolls  indicate  that  $365  is 
chargeable  directly  to  toll  service,  $392.50  is  common  between 
local  exchange  and  toll  service,  and  $125  is  for  supervision. 
During  the  year  there  were  14,148  accounts  at  Wellington;  of 
these  8,935  were  without  and  5,213  with  toll  charges.  Con- 
sidering the  exchange  rental  charge  as  one  imit  and  the  toll  charge 
as  two  units,  there  were  10,426  toll  units  and  14,148  local  ex- 
change units.  The  common  expense  has  been  divided  on  this 
basis,  and  the  supervisory  expense  has  been  divided  on  the  basis 
of  assigned  charges,  and  a  percentage  established  which  has  been 
applied  to  the  amount  shown  in  exhibit  48.  The  accounts  with 
the  toll  charges  are  assumed  as  two  units,  for  the  reason  that  the 
ledger  clerks  enter  said  toll  charges  upon  such  bills  with  a  pen, 
while  the  rental  bills  are  made  out  on  a  machine  at  the  Kansas 
City  office.  The  expense  incident  to  rental  bills  does  not  appear 
on  the  Wichita  office  pay  roll,  but  it  is  a  very  small  amount  and 
its  effect  on  this  percentage  would  be  negligible. 

Revenue  collecting  has  been  divided  upon  the  basis  of  the 
P.U.r'1918C. 
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number  of  accounts, — 14,148  local  exchange  and  6,213  toll  units. 
This  assumes  that  the  same  time  is  consumed  in  collecting  a  local 
exchange  rental  and  a  toll  charge,  whereas  the  toll  charge  un- 
doubtedly consumes  more  time,  as  subscribers  are  more  likely  to 
question  toll  charges,  making  it  necessary  to  look  up  tickets  and 
give  lengthy  explanations.  Since  no  time  tests  were  made,  the 
minimum  charge  to  the  toll  service  was  used. 

General  expenses,  except  insurance,  have  all  been  divided  on 
the  basis  of  the  division  of  all  preceding  accounts. 

It  is  not  the  intention  at  this  time  to  criticize  the  method 
employed  by  petitioner  in  prorating  expenses  among  its  various 
exchanges,  yet  it  seems  necessary  to  draw  attention  to  the  fact 
that  as  a  practical  proposition  this  method  undoubtedly  does  as- 
sign more  expenses  to  the  smaller  exchanges  than  those  incurred 
by  similar  exchanges  when  independently  operated.  It  may 
be  pertinent  to  call  attention  here  to  one  item  of  prorated  ex- 
penses. The  pay  rolls  of  the  accounting  bureau  at  Wichita  for 
the  month  of  December,  1917,  show  that  one  ledger  clerk,  who 
received  $45  per  month,  handled  the  accounts  for  Wellington, 
Augusta,  and  part  of  the  Wichita  accounts.  The  number  of  such 
accounts  were: 

Wellington 1,1^7 

Augusta    »      773 

Wichita    2,948 

Total    4,918 

The  Wellington  proportion  of  the  $45  was  24.3  per  cent,  or 
$10.94.  The  toll  reports  for  this  exchange  were  made  by  two 
employees,  who  during  the  greater  part  of  the  time  were  en- 
gaged in  other  work.  These  two  clerks  received  in  the  aggregate 
$70  per  month.  They  spent  a  total  of  twenty  seven  and  one  half 
hours  per  month  making  toll  reports  for  Anthony  and  Welling- 
ton, involving  2,296  tickets  for  Anthony  and  2,244  tickets  for 
Wellington.  The  expense  chargeable  to  Wellington  was  there- 
fore less  than  $6,  and  the  total  for  both  the  ledger  clerk  and  toll- 
report  clerks  was  not  to  exceed  $15  per  month,  or  $180  per 
year,  assuming  this  was  an  average  month.  It  is  true  that  this 
amount  does  not  include  a  small  expense  incident  to  making  the 
exchange  bills  at  Kansas  City,  and  a  small  portion  of  the  time 
of  two  calculating-machine  operators  and  two  toll-ticket  sorters. 
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The  cost  of  stationery  and  postage  should  be  added.  There  wa? 
prorated  to  this  exchange  a  portion  of  the  salary  of  a  supervisor 
of  the  bureau,  a  ledger  supervisor,  a  toll  supervisor,  a  clerk  for 
special  work,  and  other  overhead  expenses.  Reference  to  table 
No.  2  shows  the  charge  against  the  Wellington  exchange  for  1915 
for  revenue  accounting  to  be  $765.69. 

[10,  11]  An  income  account  follows,  which  is  designated 
table  No.  3 : 

TABLE  NO.  8. 

The  Hissoar!  &  Kansas  Telephone  Company,  Welllngrton,  Kansas,  Exchange. 

Income  statement  for  the  year  ended  December  81,  1915. 


Petitioner's 
Exhibit, 
No.   43. 

Assigned  by 

Commission. 

To   Exchange 
Service. 

To  Toll 
Service. 

Exchanep  service  revenues 

118,028.28 
2,118.74 

654.42 

235.11 

1.68 

$18,028.28 

654.42 

164.79 

1.68 

Ton  service    revenues    (25%   commission 
and  minor  items)    • 

$2,118.74 

MUcellaneoiU  OperaUng  Revenues, 
523 — ^Advertisinir  and  dlrectorv 

524— Rents  from  other  operating  property 
625— Other  miscellaneous  revenues   

70.32 

Total  telephone   operating   revenues 
627— Licensee  revenue,  Dr.— Rights,  privi- 
leges   and    use   of    property— Bell 
System   ...••...« 

120,938.23 
886.59 

$18,749.17 
886.59 

$2,189.06 

Total    

120,052.64 
11,970.59 

$17,863.58 
8,411.29 

$2,189.06 
3,559.30 

Total  oDeratinir  exnenses  

Net  operating  revenue 

$8,082.05 

$9,452.29 

$1,370.24 

Deductions  from  Operating  Revenues. 
304— Uncollectable  operating  revenue  .... 
305— Taxes  assignable  to  operations  

$25.26 
857.29 

$17.25 
841.00 

$8.01 
16.29 

Total  deductions 

$882.56 

7,199.50 

8.74 

$858.25 

8,694.04 

8.74 

$24.30 

Net  operating  income 

1,894.54 

Nonoperating  revenues 

Gross  income 

$7,208.24 
$594.46 

8.80 
4.90 

$8,602.78 
$409.76 

8.63 
3.43 

$1  394  54 

Deductions  from  Gross  Income. 
331— Rent  deduction  for  telephone  office 
332— Estimated  rent  for  use  of  toll  poles 
outside    of    limits    of    Wellington 
carrying  exchange  circuits:  &8  con- 
tacts at  10  cents  each  per  annum  . . 
334— Miscellaneous  rent  deductions  

$184.70 

.17 
1.47 

Total    deductions    

$608.16 

6,600.08 
8,8n.71 

$421.82 

8.180.96 
8,804.03 

$186  34 

Net  income  before  deducting  for  depre- 
dation     

1,580.88 

Depreciation  (Commission's  engineer)   .. 

73.68 

Net   amount   applicable  to   a   return 
upon  the  property  

$2,722.37    1 

$4,376.93 

$1,654.56* 

*  This  sum  should  be  absorbed  by  gross  toll  revenues  not  included  herein. 

The  operating  revenues  shown  herein  are  taken  from  peti- 
tioner's exhibit  No.  43,  and  the  division  between  local  exchange 
and  toll  service  Is  direct.  Operating  expenses  are  taken  from 
P.U.R.19180. 
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table  No.  2,  heretofore  given.  The  other  income  items  are  also 
taken  from  exhibit  No.  43. 

Bents  from  other  operating  property  have  been  divided  the 
same  as  general  expenses  divide. 

Licensee  revenue.  Dr.  $885.69,  represents  an  amount  paid 
to  the  American  Telephone  &  Telegraph  Company  in  accordance 
with  the  provisions  of  a  contract  existing  between  that  company 
and  this  petitioner,  commonly  known  and  referred  to  as  the 
"4^  per  cent  agreement."  This  per  cent  is  paid  by  petitioner  on 
its  gross  annual  income  to  the  American  Telephone  &  Telegraph 
Company  for  the  rental  of  transmitters,  receivers,  and  induction 
coils,  and  for  other  valuable  and  expert  services  which  it  is 
claimed  the  parent  company  renders  petitioner.  The  testimony 
sliows  that  the  equipment  furnished  by  the  parent  company  can 
be  bought  upon  the  open  market  by  anyone  desiring  the  same. 
The  officials  and  department  heads  of  petitioner  are  highly  quali- 
fied and  expert  men,  whose  salaries  and  other  expenses  are  ap- 
portioned to  each  local  exchange  as  has  been  heretofore  shown. 
It  would  seem,  therefore,  that  this  petitioner  is  fully  equipped 
to  properly  solve  any  problems  connected  with  its  business  at 
Wellington  without  further  assistance.  Considering  the  relation- 
ship existing  between  the  companies  in  question,  this  item  has 
the  appearance  of  being  an  arbitrary  charge.  It  will  suffice  to 
say  that  the  inclusion  of  this  amount  is  not  approved,  although  it 
lias  been  used  in  table  No.  3,  since  the  elimination  of  it  and  the 
substitution  of  other  allowances  would  have  made  no  material 
differences  in  the  results  in  the  case  at  bar. 

Uncollectable  operating  revenues  are  apportioned  on  the  basis 
of  exchange  revenues. 

Taxes  are  apportioned  on  the  line  and  instrument  use  basis. 

Rent  deductions  for  telephone  office  are  apportioned  accord- 
ing to  the  use  made  of  the  property.  The  local  portion  is  divided 
on  the  traffic,  plant,  and  commercial  basis,  according  to  the  space 
used. 

SUMMARY. 

[12]  Reference  has  heretofore  been  made  to  the  business-resi- 
dence combination  rate  maintained  by  petitioner,  which  is  25 

cents  per  month  less  than  its  published  rates.  On  March  1, 
P.U.R.1918C. 
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1917,  the  number  of  subscribers  receiving  this  preferential  rate 
had  increased  to  1G2.  The  present  rate  for  individual  line  resi- 
dence service  is  $1.25,  being  the  same  rate  as  that  maintained  for 
two-party  line  service,  causing  a  discrimination  that  should  not 
exist.  Increasing  the  individual  line  residence  rate  to  $1.50 
per  month  would  correct  this  situation.  On  Dec^ooiber  31,  1915, 
there  were  261  individual  line  residence  telephones  in  service  at 
Wellington.  If  the  rate  for  this  service  were  increased  to  $1.50 
per  month  and  the  combination  rate  heretofore  referred  to  elimi- 
nated, the  revenues  of  petitioner  would  be  increased  $1,107  per 
annum,  which,  when  added  to  $4,376.93,  the  net  income  available 
for  return  on  property  (as  shown  by  table  No.  3)  would  increase 
the  available  net  income  to  $5,483.93.  This  sum  will  yield  a 
return  at  a  rate  of  8.95  per  cent  per  annum  on  $61,296,  which  is 
the  reproduction  cost  new,  not  depreciated,  as  determined  by  the 
Commission's  engineering  staff.  It  would  also  provide  a  rate  of 
.  return  of  11.99  per  cent  upon  $45,738,  the  reproduction  cost 
new,  less  depreciation,  as  determined  by  the  engineering  staff, 
and  8.26  per  cent  upon  $66,396,  the  original  cost  of  the  property 
(exclusive  of  right  of  way),  plus  the  working  capital,  as  shown 
by  testimony  heretofore  referred  to.    (See  table  No.  1.) 

An  examination  of  the  petitioner's  books  shows  that  its  net 
income  at  Wellington  for  1916  exceeded  that  for  1915  by 
$991.84,  which  amounts  to  22.66  per  cent.  The  additions  to 
the  property  during  the  year  amounted  to  only  $633.65.  This 
seems  to  indicate  that  the  net  income  of  this  exchange  will  in- 
crease rather  than  diminish,  and  further  demonstrates  the  rea- 
sonableness of  the  conclusions  hereinafter  expressed. 

[13]  The  petitioner  contends  that  it  will  be  necessary  to 
make  large  expenditures  for  additions  to  this  property  in  the 
near  future.  Owing  to  present  high  prices  of  material  and 
labor,  due  to  war  conditions,  it  is  unlikely  that  extensions  be- 
yond such  as  are  absolutely  necessary  will  be  made  at  this  time. 
It  is  not  the  policy  of  the  Commission,  in  considering  rate  ques- 
tions, to  anticipate  expenditures  which  may  be  necessary  at 
some  future  time.  It  would  be  impracticable  to  fix  rates  based 
on  conditions  that  may  obtain  in  the  future.  If  large  additional 
expenditures   are   actually   made,   a  new   condition   would   be 
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created,  requiring  further  consideration  of  this  question  by  the 
Commission  based  on  the  then  existing  facts. 

It  should  be  noted  that  no  division  has  been  made  herein  of 
the  local  exchange  property  between  exchange  and  toll  on  the 
basis  of  use,  as  was  done  in  the  apportionment  of  operating  ex- 
penses. The  amount  of  the  property  chargeable  to  toll  in  this 
case  is  less  than  2  per  cent,  and  may  therefore  be  ignored  in  this 
procedure.  This  action  in  no  way  modifies  the  general  view8 
of  the  Conmiission  in  regard  to  this  matter  as  herein  expressed. 

CONCLUSION. 

Upon  careful  consideration  of  the  testimony  submitted  and 
in  view  of  the  facts  presented  herein,  the  Conmiission  finds  that 
the  petitioner  should  be  authorized  to  file  and  publish  an 
amended  schedule  of  rates  providing  for  a  charge  of  $1.50  per 
month  per  telephone  for  individual-line  residence  service,  and 
should  be  required  to  remove  the  discrimination  incident  to  the 
business-residence  combination  rate  herein  referred  to,  and  also 
the  charging  of  the  same  rate  for  both  individual-line  and  party- 
line  dwelling  house  service.  All  other  rates  are  to  remain  as 
now  in  force. 

An  order  will  issue  accordingly. 

Note. — ^Telephone  apportionment. 

In  Re  New  York  Teleph.  Co.  (1910)  2  P.  S.  C.  (2d  Dist.  N.  Y.) 
710,  739,  it  was  said:  "It  is  impossible  in  this  case  to  determine 
the  investment  needed  to  perform  the  toll  service,  owing  to  the  fact 
that  the  same  instrumentalities  are  used  in  the  toll  service  and  in  the 
local  service.  It  is  impossible  to  determine  the  cost  of  the  toll  serv- 
ice separately  from  that  of  the  local  service,  for  the  reason  that  the 
greater  portion  of  the  costs  of  both  is  joint  cost  and  there  is  no  way 
of  allocating  the  proper  proportion  of  the  joint  cost  to  each  branch 
of  service.  This  proposition  \s  very  clearly  stated  by  the  president  of 
the  company  in  the  following  language :  'As  I  intimated  a  moment 
ago,  it  is  impossible  to  say  exactly  what  any  branch  of  the  business 
earns  in  and  of  itself.  It  is  impossible  for  us,  for  example,  to  segre- 
gate the  cost  of  conducting  traffic  across  the  East  river  between 
Brooklyn  and  Manhattan  with  exactness,  because  the  same  tele- 
phones, the  same  cables,  the  same  conduits,  the  same  building,  the 
same  switchboards,  the  same  operators,  handle  the  different  classes 
of  traffic.  It  is  impossible  to  segregate  them  witk  exactness,  and 
when  we  attempt  to  segregate  them  we  hftve  to  make  assumptions 
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according  to  our  best  judgment  and  get  the  results  as  best  we  can. 
I  say  this  because  it  is  impossible  to  say  with  exactness  just  what  we 
cam  in  New  York  city  and  just  what  we  earn  in  Manhattan  as  re- 
lated to  the  investment  in  Manhattan/  ** 

In  Columbus  Advancement  Asso.  v.  Wisconsin  Teleph.  Co.  (1910) 
4  Wis.  B.  C.  414,  420,  the  Wisconsin  Commission  said:  "In  the 
separation  of  expenses  between  exchange  and  toll,  floor  space  has 
been  employed  as  the  basis.  A  field  inspection,  and  an  examination 
of  the  blue  prints  showing  the  arrangements,  suggest  a  somewhat 
different  division  than  that  made  by  respondent.  As  a  result  about 
36  per  cent  of  the  item  is  charged  to  toll,  as  compared  with  about 
22  per  cent  according  to  the  respondent's  division.  This  item,  how- 
ever, is  likewise  so  small  that  a  proper  division  has  scientific  rather 
than  practical  interest.'* 

In  Re  Interurban  Teleph.  Co.  (1911)  6  Wis.  R.  C.  647,  650,  the 
Wisconsin  Commission  said :  "In  cases  where  such  separation  is  pos- 
sible, toll  investment,  earnings,  and  expenses  should  be  treated  with- 
out reference  to  the  various  exchanges.  In  this  case,  however,  it  has 
been  impossible  to  make  any  separation  whatever  of  expenses,  as 
between  exchange  and  toll  systems.  The  separation  of  investment 
in  the  toll  system  from  the  exchange  investment  has  been  a  simple 
matter,  and  toll  earnings  at  each  exchange  are  reported  independent- 
ly of  exchange  earnings.  In  cases  where  expenses  cannot  be  separated, 
however,  as  between  exchange  and  toll,  it  becomes  necessary,  in  order 
to  make  a  statement  of  the  condition  of  each  exchange,  to  apportion 
the  investment  in  the  toll  system  among  the  various  exchanges. 
What  the  basis  of  this  final  apportionment  should  be  may  be  a  mat- 
ter of  dispute.  The  investment  in  the  diflferent  exchange  systems  is 
simply  one  index,  and  probably  not  the  most  satisfactory  one.  Other 
things  being  equal',  the  toll  business  might  be  expected  to  be  propor- 
tionate to  the  number  of  patrons  of  an  exchange  and  in  a  general  way 
to  the  exchange  investment.  The  toll  investment  depends  to  some 
extent,  of  course,  upon  the  distance  to  be  covered,  and  to  some  extent 
upon  the  use  to  which  the  toll  system  is  put.  In  a  case  like  this  one, 
where  all  of  the  exchanges  are  served  through  the  toll  system,  it  does 
not  appear  possible  to  apportion  the  toll  investment  directly  to  the 
various  exchanges.  Some  ratio  must  be  used,  based  upon  conditions 
of  the  business.  If  the  distances  covered  are  equal,  it  seems  that  the 
best  practical  basis  of  apportionment  is  the  basis  of  toll  business 
done  through  the  separate  exchanges.  This  is  not  entirely  satisfac- 
tory^ but  with  the  information  available,  it  seems  to  be  the  best  basis 
for  use  in  this  case.  The  difiBculty  in  using  this  basis  is  that  the  toll 
business  of  the  three  exchanges  varies  from  year  to  year.*' 

In  Re  Farmers'  Teleph.  Co.  (1913)  13  Wis.  R.  C.  540,  652,  the 
percentages  of  rural  property  assigned  to  different  exchanges  were 
P.U.R.1918C. 
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determined  by  taking  an  average  of  the  results  obtained  by  the  use 
of  the  following  two  methods : 

1.  Sural  property  was  divided  according  to  the  number  of  rural 
phones  paying  rental  to  the  various  exchanges. 

2.  From  data  at  hand  the  total  wire  mileage  of  each  exchange 
was  estimated  and  the  percentage  to  be  apportioned  to  each  exchange 
was  computed. 

The  Commission  said  that  the  results  obtained  by  the  two  methods 
were  very  nearly  identical,  and  that  it  was  believed  that  an  average 
of  results  represented  a  fair  division  of  the  rural  property. 

For  a  discussion  of  methods  of  apportionment  of  expenses  between 
exchange  oj>eration  and  toll  operation,  see  Payne  v.  Wisconsin 
Teleph.  Co.  (1909)  4  Wis.  K.  C.  1,  36. 

Telephone  operating  expenses  were  apportioned  between  stations 
owned  by  the  company  and  stations  owned  by  subscribers  on  the 
basis  of  the  number  of  stations  owned  by  each  class,  to  salaries  of 
manager  and  bookkeeper,  general  office  expense,  postage,  printing 
and  supplies,  office  rent,  light  and  heat,  and  bad  accounts;  and  on 
the  basis  of  the  number  of  lines  owned  by  each  class,  to  central  sta- 
tion and  cable  expense  and  insurance.  Ee  Mississippi  Valley  Teleph. 
Co.  (111.)  No.  4663,  Sept.  5,  1916. 

In  Ke  Farmers'  Teleph.  Co.  supra,  the  apportionment  of  the  total 
expenses  of  a  telephone  company  for  lines  connecting  with  a  second 
exchange  to  the  subscribers  on  those  lines  and  to  the  second  ex- 
change was  made  on  the  basis  of  the  division  of  operator's  time  be- 
tween the  two  classes  of  service. 

General  expenses  were  apportioned  as  overhead  to  the  other  ex- 
penses. Commercial  expenses  were  apportioned  according  to  the 
ratio  of  the  number  of  foreign  lines  for  a  particular  class  of  service 
to  the  total  number  of  a  company's  subscribers  served  by  the  ex- 
change. 

In  Columbus  Advancement  Asso.  v.  Wisconsin  Teleph.  Co.  (1910) 
4  Wis.  R.  C.  414,  419,  it  was  held  improper  to  apportion  miscellane- 
ous advertising  and  canvassing  expense  between  the  various  ex- 
changes on  the  basis  of  direct  expenses  incurred  by  the  exchange  for 
advertising,  since  this  method  resulted  in  unusual  portions  of  mis- 
cellaneous advertising  and  canvassing  being  charged  against  an  ex- 
change in  years  during  which  that  exchange  is  incurring  unusual 
expenditures  for  advertising  and  canvassing.  It  was  held  that  earn- 
ings constituted  a  safer  and  more  stable  basis  for  the  apportionment. 
The  Commission  said:  "Miscellaneous  maintenance  and  current  re* 
pair  expenses  have  generally  been  apportioned  on  the  basis  of  the 
direct  expenses  for  salaries  and  wages  under  this  head.  This  basia 
is  probably  correct,  but  the  miscellaneous  has  usually  been  appor- 
tioned without  first  deducting  that  portion  of  the  total  current  repair 
^direct  salaries  and  wages'  which  belongs  to  toll,  and  the  tgtal  amount 
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thus*  apportioned  has  then  been  charged  to  exchange.  By  first  de- 
ducting the  toll  portion,  the  exact  amount  apportionable  to  exchange 
is  obtained/' 

In  Re  Muscoda  Mut.  Teleph.  Co.  (1913)  11  Wis.  R.  C.  666,  cen- 
tral office  telephone  expenses  were  apportioned  among  the  city,  the 
rural,  and  the  rural  connecting  lines  of  the  company,  on  the  basis 
of  the  percentages  obtained  from  a  traffic  analysis. 

In  Re  Farmers'  Teleph.  Co.  (1913)  13  Wis.  R.  C.  540,  570,  cen- 
tral office  supplies  and  expenses  and  maintenance  of  a  telephone  com- 
pany were  apportioned  on  the  basis  of  the  total  number  of  lines  of 
each  class  connected  to  the  switchboard.  Central  office  operating 
labor  was  apportioned  between  different  exchanges  on  the  basis  of  a 
traffic  study. 

In  Re  Muscoda  Mut.  Teleph.  Co.  supra,  interest  depreciation  and 
taxes  were  apportioned  between  the  city,  rural,  and  the  rural  con- 
necting lines  of  a  telephone  company  on  the  basis  of  the  cost  new 
of  the  property.  The  annual  rental  for  the  through  lines  was  ap- 
portioned according  to  use.  Wire  plant  expenses  were  apportioned 
according  to  the  property  used  in  each  service. 

In  Re  Farmers'  Teleph.  Co.  supra,  apportionment  of  wire-plant 
expense  was  made  on  the  basis  of  the  relative  value  of  the  eqiiipment 
owned  and  serving  various  classes. 

In  Arena  &  R.  Teleph.  Co.  v.  Troy  &  H.  C.  Teleph.  Co.  (1913) 
13  Wis.  R.  C.  763,  769,  an  apportionment  of  the  expenses  of  an  ex- 
change to  the  switching  service  for  rural  lines  was  made  upon  the 
basis  of  a  traffic  study,  showing  the  percentage  of  the  operators'  time 
chargeable  to  the  service. 


MICHIGAN  RAILROAD  COMMISSION. 

RE  MICHIGAN  STATE  TELEPHONE  COMPANY. 

[T-60.] 

Return  *  Amount  —  ConMderation  of  necesaUif  for  private  invest^ 
metit* 

1.  Investments  of  private  capital  in  public  utilities  should  be  per- 
mitted to  yield  a  rate  of  return  equal  to  other  investments  of  a  similar 
degree  of  security,  otherwise  private  capital  will  not  be  attracted  to 
them  and  the  public  will  suffer  from  lack  of  extension  of  service. 

Bates  —  Amount  —  Factors  considered. 

2.  The  duty  of  the  Michigan  Commission  in  regulating  a  utility's 
rates  is  to  see  that  the  public  is  not  compelled  to  pay  unfair  rates  for 
the  service  received,  that  the  proper  standard  of  service  is  maintained, 
and  that  the  investor  is  permitted  a  fair  return. 
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Bates  —  Amount  —  Efficiency  of  service. 

3.  In  fixing  a  utility's  rates  the  character  of  the  service  rendered 
should  be  considered,  since  the  value  of  the  service  depends  upon  its 
efficiency. 

Valuation  —  Working  capital  —  Advance  payments  hy  consumers, 

4.  Advance  payments  of  telephone  subscribers  should  not  be  in- 
cluded in  an  allowance  for  working  capital  in  which  accounts  receivable 
are  considered  as  an  element,  since  the  first  item  is  a  proper  oflfset 
against  the  latter. 

Valuation  —  Going  value  —  Telephone  —  Amount. 

5.  An  allowance  of  8  per  cent  of  the  value  of  the  physical  property 
was  made  for  going  value  in  a  telephone  rate  valuation. 

Valuation  —  Physical  property  —  Actual  cost  —  Estimated  cost  «» 
VFeight. 

6.  In  a  valuation  of  physical  property,  figures  for  actual  costs  for 
specified  items  as  shown  by  the  utility's  books  are  entitled  to  greater 
weight  than  figures  based  on  theoretical  estimates,  where  there  is  no 
reason  to  presume  that  the  company's  accounts  are  incorrect  or  falsi- 
fied. 

Valuatitm  —  Worlcing  capital  —  Telephone  —  Am>o%mt. 

7.  An  allowance  of  $330,000  was  made  for  working  capital  of  a 
telephone  utility  whose  entire  property  was  valued  at  $10,913,101  for 
rate-making  purposes. 

Valuatiiyn  —  Depreciation  —  Appreciation. 

8.  In  fixing  the  present  value  of  a  telephone  plant  in  a  rate  case 
the  appreciation  of  property  values  should  be  considered  in  arriving  at 
the  amount  to  be  deducted  for  depreciation. 

Valuation  —  Telephone  —  Bate  —  Unit  station  investment  as  aid  in 
fixing  rate  hase, 

9.  The  Michigan  Commission,  in  a  telephone  rate  valuation,  consid- 
ered the  amount  invested  in  the  property  used  in  giving  the  service, 
fixed  upon  the  basis  of  the  unit  station  value  in  the  whole  system  ap- 
plied to  the  exchange  under  consideration,  as  an  aid  and  check  to  the 
reproduction  less  depreciation  method  in  arriving  at  the  proper  rate 
base. 

Betum  —  Telephones. 

10.  A  telephone  utility,  having  suffered  an  annual  operating  deficit 
of  $442,000  for  more  than  one  and  one-half  years  preceding  the  hear- 
ing; was  allowed  to  increase  its  rates  to  provide  an  adequate  operating 
income. 

Mates  —  Telephone  —  Metered. 

11.  A  telephone  utility  is  entitled  to  charge  service  rates  upon  a 
metered  basis. 

JEtetum  —  Telephone  —  Operating  expenses  —  American  Telephone  A 
Telegraph  Company's  4|  per  cent  contract. 

12.  A  charge  of  4i  per  cent  made  imder  the  regular  contract  of  the 
American  Telephone  &  Telegraph  Company,  with  its  operating  com- 
panies, covering  various  engineering,  accounting,  legal,  and  other  scrv- 
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Ices,  and  payments  for  instrument  set  and  part  costs,  may  be  inoludeJ 
as  a  proper  element  in  fixing  the  operating  expenses  of  one  of  the  lat- 
ter companies  in  a  rate-making  proceeding. 

[January  30,  1918.] 

Application  of  the  Michigan  State  Telephone  Company  for 
permission  to  alter  its  rates  in  the  city  of  Detroit  by  means  of 
a  metered  service  schedule  of  charges;  granted,  with  modifica- 
tions ;  flat-rate  schedule  to  apply  pending  installation  of  metered 
service,  fixed  by  Commission ;  the  present  value  of  the  property 
for  rate-making  purposes  fixed  at  $10,913,191. 

Keiser,  Commissioner:  The  application  of  the  Michigan 
State  Telephone  Company,  duly  made  and  filed  with  the  Com- 
mission, asks  permission  to  make  effective,  in  the  city  of  Detroit, 
a  metered  service  schedule  of  rates  and  charges,  which  schedule 
has  been  extensively  published.  The  hearing  upon  the  matter 
has  been  frequently  adjourned  and  greatly  prolonged  to  permit 
the  making  of  detailed  inventories  and  appraisals  of  the  prop- 
erty employed  in  giving  service  to  the  patrons  of  the  Detroit 
exchanges. 

The  making  of  the  inventory  and  appraisal,  on  behalf  of  the 
company,  was  supervised  and  directed  by  Mr.  Wm.  J.  Hagenah. 
formerly  of  the  Wisconsin  Railroad  Commission.  In  the  mak- 
ing of  the  appraisal,  Mr.  Hagenah  has  the  assistance  and  judg- 
ment of  a  number  of  men  of  wide  experience.  Among  them 
were  Mr.  James  G.  Wray  and  Mr.  Walter  Dakin,  experienced 
telephone  men,  who  testified  concerning  certain  values;  Mr. 
James  S.  Holden  and  Mr.  Homer  Warren,  real  estate  men  re- 
siding in  Detroit,  who  gave  testimony  as  to  real  estate  values ; 
Mr.  Henry  J.  Meier,  architect,  who  testified  concerning  values 
of  buildings  and  their  depreciation;  Mr.  Harvey  S.  Harris  and 
Mr.  Charles  S.  Voorheis,  salesmen  familiar  with  the  value  of 
office  equipment  and  telephone  supplies. 

Mr.  Edward  P.  Burch,  consulting  engineer  of  Detroit  and 
Minneapolis,  supervised  and  directed  the  preparation  of  an 
inventory  and  appraisal  on  behalf  of  the  city  of  Detroit,  and, 
in  so  doing,  had  the  assistance  of  Mr.  Wray  and  other  men  of 
experience  and  ability,  among  whom  were  Mr.  C.  Kittredge, 
P.U.R.1918C. 
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telephone  engineer;  Mr.  C.  G.  Sharp,  plant  superintendent; 
and  Mr.  W.  A.  Spencer,  traffic  snperiutcndent. 

It  is  unfortunate  that  the  inventories  and  appraisals  made 
by  the  respective  parlies  were  not  made  upon  a  uniform  classi- 
fication. The  failure  to  so  make  them,  together  with  the  fact 
that  they  were  made  at  different  times,  has  increased  the  diffi- 
culties of  the  Commission  in  arriving  at  a  determination. 

[1]  In  the  consideration  of  the  application,  there  are  involved 
a  number  of  important  questions  which  must  be  determined  by 
the  Commission  es  the  basis  of  its  ultimate  decision. 

It  is  fundamental  that  the  company  is  entitled  to  a  fair 
return  upon  the  value  of  the  property  which  it  employs,  and 
which  is  used  and  useful,  in  giving  service  to  the  subscribers  of 
the  Detroit  exchanges.  It  is  settled  by  the  courts  that,  in  the 
absence  of  discrimination,  the  Commission  cannot  impose  upon 
a  public  utility,  rates  which  will  not  produce  an  income  suffi- 
cient to  pay  its  taxes,  reasonable  operating  expenses,  keep  its 
property  in  such  state  of  repair  as  will  enable  it  to  render 
efficient  service,  provide  such  depreciation  or  replacement  fund 
as  will,  together  with  salvage  value,  be  sufficient  to  replace  its 
equipment,  at  the  end  of  its  life  of  usefulness,  and,  in  addition 
thereto,  yield  a  fair  rate  of  return  upon  the  value  of  its  property. 

Public  utilities  are  financed  by  the  investment  of  private 
capital,  and,  unless  such  investments  are  permitted  to  yield  a 
rate  of  return  equal  to  other  investments  of  a  similar  degi'ce  of 
security,  private  capital  will  not  be  attracted  to  them,  and  the 
public  will  suffer  from  lack  of  development  and  extension  of 
service.  Extensions,  additions,  and  betterments  can  be  made 
only  by  the  investment  of  additional  capital,  obtained  from  the 
issuance  and  sale  of  securities,  or  by  the  reinvestment  of  earn- 
ings. 

The  general  advance  of  commercial,  industrial,  and  social 
affairs  demands  a  constant  improvement  and  a  rapid  ^.^xtension 
of  means  of  communication.  History-making  events  of  the 
present  emphasize  the  demand  of  every  part  of  the  country  for 
the  aid  and  benefit  of  the  resources  of  every  other  locality.  Tt 
is  important  that  the  supplies  of  the  whole  country  be  so  dis- 
tributed as  to  best  meet  the  needs  of  the  country.     To  secure 
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this,  rapid  and  efficient  means  of  communication  are  necessary, 
as  well  as  means  of  transportation. 

Capital  en^loyed  in  furnishing  such  facilities  is  subjected 
to  regulation,  to  control  the  service  rendered,-  and  to  limit  the 
compensation  taken  from  the  public  in  return  for  such  service. 
When  capital  is  invested  in  a  strictly  private  enterprise,  it  is 
permitted  to  take,  as  its  return,  whatever  the  public  served  will 
pay,  the  service  being  without  public  control  or  regulation. 
Capital,  naturally,  seeks  that  investment  which  promises  the 
highest  return  with  the  same  d^ree  of  safety.  This  is  more 
particularly  true  of  small  amoimts  of  capital  than  of  the  larger 
investments.  It  is  important,  therefore,  to  the  development 
and  extension  of  public  service,  that  the  exercise  of  the  power 
of  public  regulation  be  such  as  will  not  discourage  the  invest- 
ment of  new  capital  in  such  enterprises.  The  destruction  or 
serious  impairment  of  the  value  of  securities  issued  by  such 
companies,  by  undue  limitation  of  rates,  would  strongly  tend 
to  discourage  such  investments;  and  this  would  result  in  inevi- 
table and  serious  public  injury,  through  the  impairment  of  the 
service,  and  the  prevention  of  the  constant  extension  necessary 
to  make  the  service  adequate  to  the  constantly  expanding  needs 
of  the  public.  The  exercise  of  the  power  of  public  regulation 
should  promote  the  confidence  of  the  public,  in  public  service 
securities,  rather  than  constitute  a  menace  to  such  securities. 
The  state  does  not  guarantee  public  utilities  against  losses,  nor 
insure  them  any  specific  rate  of  return  upon  their  investment. 
AVIiile  costs  of  operation  and  maintenance — costs  of  new  ma* 
terial  and  labor — ^fluctuate  with  changing  conditions  of  pro- 
duction and  use,  there  should  be  some  margin  allowed  to  public 
utilities,  over  bare  present  costs,  and  those  happenings  which 
can  be  foreseen  and  estimated  with  reasonable  certainty. 

[2]  The  duty  of  the  Commission,  in  this  matter,  is  to  see 
to  it  that  the  public  is  not  compelled  to  pay  unfair  or  unreason- 
able prices  for  the  service  it  receives,  and  equally  to  see  to  it 
that  a  proper  standard  of  service  is  maintained,  and  that  he 
who  invests  his  money  in  public  utility  securities  is  permitted 
a  fair  rate  of  return.    Questions  involved  are: 

First,  What  is  the  value  of  the  property  which  the  company 
employs,  and  which  is  used  and  useful,  in  rendering  the  service  ? 
P.U.R.1918C.  ^  J 
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Second,  Is  the  present  schedule  inadequate  for  the  purposes 
specified  ? 

Third,  Is  the  proposed  schedule  fair  and  without  discrimina- 
tion ? 

[3]  Incidental  with  these  questions,  it  will  be  necessary  to 
determine  what  is  the  cost  of  operation,  what  is  the  cost  of 
maintenance  and  repair  of  the  property,  what  amount  should 
be  set  aside  annually  for  depreciation  or  replacement  of  prop- 
erty, and  what  is  a  fair  rate  of  return  to  investors.  The  char- 
acter of  the  service  rendered  has  a  bearing  upon  the  question. 
The  value  of  the  service  depends  upon  its  efficiency,  and  it  will 
be  necessary  to  take  into  consideration,  in  a  determination  of 
rates,  the  character  of  the  service  rendered  to  the  subscribers  of 
the  Detroit  exchanges. 

In  considering  the  cost  of  operation,  the  question  has  been 
raised  as  to  the  fairness  of  a  contract  in  force  between  the 
Michigan  State  Telephone  Company  and  the  American  Tele- 
phone &  Telegraph  Company,  imder  which,  for  certain  con- 
siderations set  forth  in  the  evidence,  the  Michigan  State  Tele- 
phone Company  pays  to  the  American  Telephone  &  Tele^aph 
Company  4rJ  per  cent  of  certain  specified  revenues  of  the  Mich- 
igan State  Telephone  Company.  This  matter  should  also  be 
considered  and  determined,  because  if  this  expenditure  by 
the  Michigan  State  Telephone  Company  is  not  justified  by  the 
service  and  other  benefits  it  received  in  return,  it  cannot  be 
included  among  those  costs  and  charges  considered  by  the  Com- 
mission in  fixing  rates. 

Considering,  first,  the  question  of  the  value  of  the  property 
used  by  the  company  in  furnishing  the  service.  Much  time 
and  expense  have  been  devoted  to  the  investigation  of  this  subject^ 
by  the  company  and  by  the  city,  and  much  testimony  and  docu- 
mentary evidence  have  been  presented. 

On  behalf  of  the  city,  Mr.  Edward  P.  Burch,  an  engineer  of 
recognized  skill  and  extended  experience,  has  made  an  investi- 
gation and  report,  which  report  has  been  supplemented  •  by 
various  compilations  of  figures  in  the  form  of  exhibits.  The 
report  contains  a  complete  explanation  of  the  methods  used  to 
determine  values. 

On  behalf  of  the  company,  an  appraisal  and  general  report 
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has  been  made  by  Mr.  William  J.  Hagenah,  which  report  has  also 
been  suppl^nented  by  compilations  of  figures  upon  the  various 
branches  of  the  subject^  which  have  b^n  filed  in  the  case  in 
the  form  of  exhibits.  Mr.  Hagenah's  report  also  states  fully 
the  basis  upon  which  he  determined  valuation. 

An  audit  of  the  affairs  of  the  company  has  been  made  by  the 
Detroit  Trust  Company,  and  their  report  has  been  filed,  and  is 
considered  as  a  part  of  the  proofs  in  this  case.  Extended  briefs 
have  been  made  and  filed  by  Messrs.  Stevenson,  Carpenter,  But- 
zel,  &  Backus,  by  Mr.  Thomas  G.  Long,  on  behalf  of  the  com- 
pany, and  by  Mr.  Hal  H.  Smith,  for  the  Detroit  Chamber  of 
Commerce.  Honorable  A.  J.  Groesbeck  filed  a  brief  in  oppo- 
sition to  the  application,  in  pursuance  of  the  suggestion  of  the 
late  Honorable  Lawton  T.  Hemans,  former  chairman  of  the 
Commission,  that  the  attorney  general's  department  should  ap- 
pear in  opposition  to  the  application,  upon  the  retirement  of 
Mr.  Harry  J.  Dingeman,  corporation  counsel  for  the  city  of 
Detroit,  from  participation  in  the  hearing.  Mr.  Hal  H.  Smith 
later  filed  a  supplemental  brief.  The  hearing  of  the  ca^e  has 
continued  over  a  long  period  of  time,  much  of  the  delay  being 
to  permit  the  parties  to  prepare  and  compile  exhibits  based  upon 
their  appraisals  and  other  proofs. 

The  application  was  originally  filed  in  this  cause  on  the  19th 
day  of  December,  a,  d.  1913.  Due  notice  of  the  making  and 
filing  of  the  application  was  given  in  the  manner  provided  by 
law,  and  due  proof  thereof  filed  with  the  Conmiission.  A  hear- 
ing was  ordered  and  due  notice  of  such  hearing  given  to  the 
city  of  Detroit  The  city  appeared  by  its  corporation  counsel, 
Mr.  Richard  I.  Lawson.  Several  hearings  and  conferences  were 
had.  The  city  employed  Mr.  Chas.  L.  Zahm  as  an  expert  to 
investigate  the  telephone  situation  in  the  city  of  Detroit  Mr. 
Zahm  made  a  somewhat  extended  investigation,  after  which  he 
mad-?  and  filed  with  the  Commission  his  report,  in  writing,  and, 
upon  February  25,  1914,  testified  concerning  tiiie  same,  making 
an  extended  explanation,  with  certain  reconmiendations  which, 
in  his  judgment,  would  tend  to  improve  the  service  conditions 
in  the  city  of  Detroit.  Mr.  Lawson,  as  corporation  counsel, 
filed  a  motion  to  dismiss  the  application  of  the  telephone  com- 
pany, for  the  reason  that  the  telephone  company  had  not,  at 
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that  time,  furnished  an  inventory  and  appraisal  of  its  property 
in  the  city  of  Detroit,  as  the  basis  of  its  application  for  an  in- 
crease of  rates. 

On  January  28,  1914,  Mr.  Lawson  suggested  that  the  com- 
pany should  furnish  a  sworn  appraisal  of  the  property,  turning 
over  a  copy  of  the  inventory  and  sworn  appraisal  to  the  city  for 
investigation  and  verification.  While  this  inventory  and  ap- 
praisal were  in  process  of  preparation,  in  pursuance  of  an  agree- 
ment between  the  parties  made  before. the  Commission,  the 
application  was,  on  May  20,  1914,  dismissed  without  prejudice. 
The  proceeding  was  reinstated  on  May  17,  1916.  ]Mr.  Lawson's 
term  of  office  having  meanwhile  expired,  and  Mr.  Harry  J. 
Dingeman  having  been  named  as  his  successor  in  office,  the 
city  was  thereafter  represented  by  Mr.  Dingeman,  corporation 
coimsel,  and  by  Mr.  George  Engel,  city  comptroller.  Various 
further  adjournments  of  the  hearing  were  from  time  to  time  had, 
to  meet  the  convenience  of  the  parties  and  the  Commission. 
The  submission  of  proofs  was  finally  completed  on  the  13th 
day  of  April,  a.  d.  1917.  At  the  request  of  the  parties,  further 
time  was  thereafter  allowed  for  the  filing  of  briefs,  the  last  of 
the  briefs  being  filed  on  the  20th  day  of  June,  a.  d.  1917. 

During  the  progress  of  the  hearing,  Mr.  Dingeman,  on  behalf 
of  the  city  of  Detroit,  filed  certain  objections  to  the  jurisdiction 
of  the  Commission,  and  moved  for  a  dismissal  of  the  proceedings, 
upon  the  grounds  stated  in  such  objections.  After  hearing  the 
<irguments  of  counsel,  this  motion  was  denied,  and  Mr.  Dinge- 
mtan  thereupon  formally  withdrew  from  further  participation  in 
the  hearing.  Mr.  Hal  H.  Smith  appeared  and  thereafter  op- 
posed the  application,  as  the  representative  of  the  Detroit 
Chamber  of  Commerce. 

The  Michigan  State  Telephone  Company  is  a  corporation 
organized  under  the  Laws  of  Michigan,  January  30,  1904.  On 
December  31,  1915,  it  had  issued  and  outstanding: 

Common  stock    $6,000,000 

Six  pr  cent  cumulatiTe  preferred  stock 4,000,000 

Bonds  issued,  5  per  cent  10,000,000 

Bonds  of  Detroit  River  Telephone  Co.  assumed   54,600 

Advances  from  affiliated  companies  (averaged)    1,368,000 

Total     $21,422,600 

This  sum  represents  the  total  cost,  to  the  Michigan  State 
P.U.R.1918C.  ^  J 
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Telephone  Company,  of  all  its  property  in  the  state  of  Michigan, 
but,  at  the  time  the  Midiigan  State  Telephone  Company  pur- 
chased the  properties  of  the  Home  Telephone  Company  and 
other  properties,  the  American  Telephone  &  Telegraph  Company 
assumed  and  paid  $1,000,000  of  the  purchase  price. 

On  August  9,  1912,  an  order  was  issued  by  the  Michigan 
Railroad  Commission,  after  an  extended  hearing  authorizing 
the  purchase,  by  the  Michigan  State  Telephone  Company,  of 
the  properties  of  the  Home  Telephone  Company  of  Michigan, 
the  Detroit  Kiver  Telephone  Company,  the  Wayne  Telephone 
Company,  the  Macomb  County  Telephone  Company,  and  the 
Interstate  Long  Distance  Telephone  Company,  under  certain 
conditions  stated  in  tiiie  order,  for  the  prices  following: 

Home  Telephone  Company    $3,290,000 

Detroit  River  Telephone  Company    25.000 

Subject  to  bond  issue 250,0.00 

Wayne  County  Telephone  Company  35,000 

Macomb  Coimty  Telephone  Company  56,000 

Subject  to  debt  of  not  more  than 3,000 

Interstate  Long  Distance  Telephone  Company   500,000 

Total    $4,159,000 

The  values  of  these  properties  were  at  that  date  found,  by 
the  Commission,  to  be  "essentially  moderate.''  The  exchanges 
of  the  first-mentioned  company  now  form  a  part  of  the  appli- 
cant's Detroit  property;  and  telephone  communication  with  all 
the  others  and  their  connecting  companies  and  lines  are,  by  the 
order,  fully  preserved  to  subscribers  of  the  Detroit  exchanges. 
Deductions  have  been  made,  in  the  appraisals,  for  certain  du- 
plications of  plant  equipment,  in  the  city  of  Detroit,  rendered 
unnecessary  by  the  consolidation  of  the  exchanges. 

A  careful  analysis  of  the  proofs  makes  it  apparent  that  the 
difference  in  what  is  called  the  reproduction  cost,  as  found  by 
the  appraisers  for  the  respective  parties,  is  comparatively  small, 
and  consists  largely  of  differences  in  results  as  to  but  few  items. 
The  appraisals  have  been  adjusted  to  a  basis  as  of  December 
31,  1915,  and  Mr.  Hannah  and  Mr.  Burch  agree  substantially 
as  to  the  adjustment. 

Company's  apprahMl  of  entire  property  in  Detroit •  • .  $14,072,297 

City's  appraisal  of  entire  property  in  Detroit 12,140,814 

Difference    $1,931,483 
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Of  this  difference,  a  very  large  amount  is  found  to  consist 
in  three  items  of  intangible  elements  of  cost,  as  follows: 

Difference  in  item  of  overhead  expense  ^. ..... .  $207,242 

Difference  in  item  of  working  capital  and  supplies  160,357 

Difference  in  item  of  cost  of  establishing  business,  or  intangible 

capital    903,250 

Total $1,270,849 

The  remaining  difference  of  $660,634  is  found  in  the  fol- 
lowing items  principally: 

Difference  in  item  of  central  office  equipment $214,795 

Difference  in  item  of  station  apparatus  and  installation 220,770 

Difference  in  item  of  exchange  underground  conduit 335,273 

Difference  in  item  of  construction  work  in  progress 30,000 

total    $800,838 

From  this  item  there  should  be  deducted  several  items  where 
the  city's  valuation  is  higher  than  the  company's. 

Difference  in  item  private  branch  exchange $83,067 

Difference  in  item  of  exchange  aerial  and  underground  cable 170,942 

Total    $254,009 

Deducting  this  from  the  former  total,  leaves  a  net  total  of $546,829 

There  are  many  small  differences  in  other  items.  In  some 
instances  the  city's  valuation  is  the  higher,  but  in  many  of  them 
it  is  lower.  Some  of  these  differences  may  be  accounted  for  by 
different  classifications.  Some  of  them  may  be  accounted  for 
in  that  the  company's  appraisal  is  more  thorough  and  detailed 
than  that  of  the  city,  while  others  may  represent  differences 
in  judgment. 

The  city's  appraisal  of  the  property,  not  including  overhead 
expense,  working  capital,  and  cost  of  establishing  business,  is 
$10,385,538.  The  company's  appraisal  of  the  same  property 
is  $11,046,172.  Eeduced  to  percentages,  the  difference  in  valu- 
ations of  physical  property  is  approximately  6  per  cent,  and 
the  difference  in  valuation  of  the  entire  property  is  approxi- 
mately 13  Ko  per  cent.  These  large  items  of  difference  will  be 
considered  in  the  order  in  which  they  are  mentioned. 

Overhead  Expense: 

Mr.  Hagenah's  estimate  of  overhead  expense  is  $1,560,175, 
or  14%o  per  cent  of  the  total  value  of  the  exchange  physical 
propei-ty,  excluding  overheads.     Mr.  Buroh's  estimate  of  this, 
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item  is  $1,352,933,  or  13Ko  per  cent,  upon  his  estimate  of  the 
yalue  of  the  physical  property,  excluding  overheads.  As  these 
two  valuations  do  not  set  up  the  same  accounts  under  this  cap- 
tion of  overhead  expense,  a  direct,  detailed  comparison  is  not 
possible.  Such  analysis  as  can  be  made  indicates  that  the  chief 
difference  is  in  the  item  of  interest  during  construction.  Mr. 
Hagenah  allows  $390,000  for  this  item,  while  Mr.  Burch  allows 
$235,000.  Mr.  Burch's  computation  was  made  upon  the  basis 
of  2%oo  per  cent  upon  the  cost  of  reproduction  of  the  physical 
property,  as  estimated  by  him,  while  Mr.  Hagenah  makes  his 
computation  upon  substantially  3^  per  cent,  the  difference  in 
results  anaounting  to  $155,000. 

Mr.  Burch  has  computed  interest  at  the  rate  of  5J  per  cent, 
that  being  the  rate  paid  to  the  American  Telephone  &  Telegraph 
Company,  by  the  applicant  company,  for  money  advanced  to 
it,  applied  to  cost  for  an  estimated  period  of  construction,  less 
one  and  one-half  month's  credit  allowed  for  payment  for  ma- 
terial obtained  from  the  Western  Electric  Company,  by 
petitioner.  Taking  into  consideration  the  size  and  character 
of  the^  property  at  Detroit,  this  estimated  period  of  construc- 
tion appears  to  be  extremely  conservative,  and  this  ultracon- 
servatism  might  easily  account  for  the  difference  in  results 
found  in  the  two  estimates,  even  though  the  rates  used  by  Mr. 
Eurch  be  applied. 

Mr.  Burch  has  allowed  approximately  2  per  cent  for  omis- 
sions and  errors,  which  he  deems  adequate  in  this  matter,  not- 
withstanding, as  he  says,  5  per  cent  being  allowed  in  some  small 
accounts.  It  would  seem  that  there  was  equal  likelihood  of 
errors  and  omissions  in  a  large  account  as  in  a  small  one.  A 
sli^t  increase  in  the  amount  allowed  by  Mr.  Burch,  for  this 
item,  would  dispose  of  all  differences  in  overhead  allowances. 

[4]  Working  Capital  and  Supplies: 

The  company's  aUowance  on  this  account  is  $350,000 

The  city's  allowance  on  this  account  is  189,643 

Difference    $160,3&7 

This  amount  is  divided  into  two  items: 

City's  Statement, 

Average  working  capital  required   $129,000 

Supplies  on  hand  December  31,  1915 60,643 

Total    ^ $189,643 

P.U.Itl918C. 
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Company^a  Statement, 

1914.  1015. 

Working  capital    $255,800  $254,500 

Average  supplies   167,600  149,400 

Total   $423,400         $403,900 

After  making  deductions  for  favorable  conditions  existing 
at  Detroit  as  compared  with  other  smaller  exchanges,  ^Ir. 
Hagenah  estimates  this  amount  at  a  total  of  $350,000.  It  is 
argued  that  Mr.  Burch's  estimate  of  working  capital  required 
is  too  low  in  that  it  makes  no  allowance  for  accounts  and  bills 
receivable,  and  allows  but  one  month's  general  expense,  instead 
of  one  and  one-half  month's,  as  used  by  Mr.  Hagenah  in  making 
his  estimate.  Mr.  Ilagenah's  figures  are  based  upon  the  com- 
pany's actual  accounts. 

It  is  also  contended  that  it  is  unfair  to  take,  as  materials  and 
supplies,  the  amount  on  hand  on  December  31,  1915,  as  used 
by  Mr.  Burch,  when  the  amount  was  low,  instead  of  an  average 
over  a  term  of  months,  the  basis  of  Mr.  Hagenah's  estimate. 
Mr.  Burch  does  not  claim  that  the  amount  used  by  Mr.  Hagenah 
is  excessive,  but  uses  an  inventory  of  supplies  on  hand  at  the 
fixed  date  mentioned.  Complaint  is  made  because  Mr.  Bnrch 
deducts  from  working  capital  requirements  the  sum  of  $20,000 
advance  payments  by  subscribers,  but  this  item  seems  a  proper 
offset  against  accounts  receivable,  which  is  an  element  to  be 
considered  in  determining  working  capital  requirements,  and 
is  accordingly  deducted  from  Mr.  Hagenah's  estimate  of  work- 
ing capital. 

The  full  sum  of  $350,000  would  not,  however,  be  an  excessive 
allowance,  in  the  light  of  decisions  by  Commissions  in  Ifary- 
land,  District  of  Columbia,  Colorado,  and  Ohio,  where  percent- 
ages ranging  from  2%o  per  cent  to  4^  per  cent  have  been  allowed 
to  cover  this  item. 

Cost  of  Establishing  the  Business: 

[6]  This  is  an  item  supposedly  representing  the  cost  of  estab- 
lishing the  business,  putting  in  operation  the  various  facilities 
provided  for  rendering  service  to  the  public.  It  might  be  said 
to  represent  the  difference  in  value  of  a  telephone  exchange  with 
each  department  supplied  with  efficient  operatives  at  work ;  sub- 
scribers with  telephones  connected  under  contracts  and  receiving 
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service;  records  of  a  goirig  business  being  kept,  and  every  de- 
partment properly  functioning  with  every  other,  in  the  conduct 
of  the  business  of  rendering  service  to  the  public ;  and  the  value 
of  the  same  property,  without  operatives,  without  contracts,  with- 
out subscribers,  and  without  records  of  business, — in  fact,  a 
quantity  of  property  and' materials  adapted  to  a  specific  use, 
but  unused. 

It  will  be  conceded  that,  purely  as  a  matter  of  value,  the  live, 
going  exchange  is  worth  at  least  as  much  more  than  the  dormant 
one  as  it  would  cost  to  put  the  dormant  exchange  into  the  active 
condition.  It  would  be  equally  justifiable  to  omit,  from  the 
value  of  the  property,  the  cost  of  erecting  the  buildings  and 
assembling  and  constructing  the  exchange,  as  to  omit  the  cost 
of  building  a  business  incidental  to  the  plant.  The  bricks  and 
mortar,  the  wire  cable,  poles,  switchboards,  batteries, — the 
hundreds  of  parts  constituting  the  material  necessary  to  com- 
plete telephone  property, — ^have  a  certain  value  unassembled. 
When  they  have  been  used  in  the  erection  of  buildings  and  the 
construction  of  a  telephone  exchange,  their  value  is  increased  by 
what  it  cost  to  put  them  in  that  condition,  but  they  have  not 
then  attained  their  hi^est  value.  It  is  only  when  they  are 
used  to  the  full  extent  of  their  capacity,  in  the  conduct  of  the 
business  to  which  they  are  adapted,  that  they  have  reached  the 
limit  of  their  value.  This  latter  increase  of  value  represents 
the  fair  cost  of  establishing  such  business. 

Various  rates  of  allowances  have  been  fixed  by  commissions 
as  proper  for  the  cost  of  establishing  a  business.  In  the  matter 
of  the  application  of  the  Michigan  Northern  Power  Company, 
in  which  the  order  of  this  Commission  was  made  and  filed  on 
June  11,  1913,  7  per  cent  upon  the  estimated  cost  of  the  physical 
property  was  determined  to  be  a  fair  allowance,  in  advance,  to 
cover  the  cost  of  establishing  a  business.  It  was  remarked  in 
the  order  that,  if  the  amount  proved  too  small,  it  might  be  in- 
creased. This  was  in  the  case  of  an  hydroelecti-ical  power  corn- 
company,  where  the  initial  cost  of  physical  property  is  com- 
paratively large.  There  would  be  a  substantial  difference  be- 
tween the  cost  of  establishing  such  a  business  and  a  telephone 
business.    In  the  telephone  business,  many  trained  operators  arc 

necessary,  and  a  great  number  of  skilled  employees  required, 
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to  do  the  various  things  necessarily  included  in  rendering  reason- 
ably eflScient  telephone  service.  The  proofs  in  this  matter  indi- 
cate that  it  has  been  found  necessary  for  the  applicant  to  estab- 
lish schools  where  persons  might,  by  study  and  training,  become 
capable  of  performing  the  duties  pertaining  to  certain  depart- 
ments of  the  telephone  business,  in  a  reasonably  proficient  man- 
ner. The  fact  that  the  character  of  the  service  depends,  to  a 
large  extent,  upon  the  operators  and  employees,  seems  to  fully 
justify  an  expenditure  of  money,  by  the  company,  to  improve 
their  eflBciency  and  skill.  This  is  simply  a  concrete  illustration 
of  what  is  being  done,  in  each  department,  by  the  applicant 
company. 

In  Ee  Citizens  Teleph.  Co.  57  A.  T.  &  T.  Co.  Com.  L.  7G5, 
for  authority  to  increase  its  rates,  the  Public  Service  Commis- 
sion of  the  state  of  Indiana  made  an  allowance  of  8  per  cent 
for  going  value,  in  addition  to  an  allowance  of  12  per  cent  for 
overhead  charges.    The  above  order  was  made  July  1,  1916. 

Again,  in  the  matter  of  the  application  for  approval  of  articles 
of  association,  covering  a  merger  of  the  New  Long  Distance 
Telephone  Company  and  the  New  Telephone  Company,  with 
the  Indianapolis  Telephone  Company,  the  same  Commission,  on 
May  3,  1916  [Ee  Indianapolis  Telepk  Co.  P.U.E.1916D,  507] 
allowed  12  per  cent  upon  physical  value  for  overhead  charges, 
and  8  per  cent  for  going  value. 

In  the  matter  of  the  Denver  Union  Water  Co.  v.  Denver,  an 
allowance  of  6%o  per  cent  upon  the  value  of  the  physical  prop- 
erty was  made  for  going  value.  This  seems  to  be  the  lowest 
allowance  made  by  any  court  or  conmaission,  according  to  re- 
ported decisions. 

In  the  Passaic  Qas  Case,  before  the  Board  of  Public  Utility 
Commissioners  of  New  Jersey,  and  decided  by  them  on  Novem- 
ber 26, 1912  [Ee  Public  Service  Gas  Co.  1  N.  J.  P.  U.  C.  433] 
the  Board  holds  that  going  concern  value  will  be  largely  repre- 
sented by  the  cost  of  developing  the  business,  and  makes  an 
allowance  for  that  value,  amoimting  to  30  per  cent  of  the  struc- 
tural value,  less  working  capital.  In  this  same  case,  upon 
appeal  to  the  supreme  court  of  the  state  of  New  Jersey,  this 
finding  was  approved.    84  N.  J.  L.  463,  87  Atl.  651. 

In  Ee  Pioneer  Teleph.  &  Teleg.  Co.  v.  Westenhaver,  29 
P.U.R.1918C. 
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I  OUa.  429,  88  L.E.A.(N.S.)  1209,  118  Pac.  354,  20  per  cent 

t  '  was  allowed. 

In  view  of  this  Commission  having  established  a  precedent 
of  an  allowance  of  7  per  cent,  in  advance,  based  upon  the  orig- 
inal investment  cost  in  a  hydroelectric  property,  and  in  view  of 
the  findings  and  determinations  of  other  Commissions,  the  Com- 
mission would  seem  to  be  justified,  if  not  required,  to  make  an 
allowance  of  at  least  8  per  cent,  upon  the  value  of  the  tangible 
property  of  the  Michigan  State  Telephone  Company,  for  cost 
of  establishing  the  business  or  going  concern  value. 

Cenirai  Office  Equipment: 

Returning  to  some  of  the  differences  in  other  items,  Mr. 
Hagenah  finds  central  office  equipment  to  possess  a  value  oi^ 
$2,177,663.  Mr.  Burch  places  a  value  of  $1,962,868  upon  this 
item,  showing  a  difference  of  $214,795.  It  is  significant,  in 
this  connection,  to  note  that  Mr.  Burch  places  a  much  higher 
valuation  upon  the  items  of  exchange  aerial  cable  and  exchange 
underground  cable  than  Mr.  Hagenah  places  upon  these  items, 
Mr.  Burch^s  valuation  being  $170,942  higher  than  ifr. 
Hagenah's.  It  is  not  improbable  that  this  situation  may  be 
explained  by  differences  in  classification  of  equipment,  and,  if 
these  items  are  set  off  against  each  other,  this  would  reduce  the 
difference  to  about  $44,000. 

Svbstation  Apparatus  and  Installaiioiv: 

Mr.  Hagenah  places  a  valuation  of  $1,316,932  upon  this  item 
as  against  $1,096,162,  determined  by  Mr.  Burch,  a  difference 
of  $220,770.  Again,  we  find  that,  in  the  item  of  private  branch 
exchanges,  Mr.  Burch's  valuation  is  $83,067  higher  than  Mr. 
Hagenah's.  This  is,  very  likely,  due  to  difference  in  classifica- 
tion, and,  if  so,  would  reduce  the  actual  difference  to  something 
under  $138,000.  These  two  items  may  be  adjusted  to  Mr. 
Burch's  valuation  by  the  deduction  of  the  net  differences. 

Exchange  Underground  Conduit: 

[6]  Referring  to  the  item  of  exchange  underground  conduit, 
Mr.  Hagenah's  valuation  is  $1,764,179.  Mr.  Burch's  valuation 
18  $1,428,906,  a  difference  of  $335,278.  This  difference  con- 
sists, principally,  in  the  cost  of  pavement  taken  up  and  replaced 
by  the  company,  in  the  process  of  laying  the  oonduit.  Mr. 
P.UJ1.1918C. 
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llagenah's  costs  on  this  part  of  the  item  are  $307,339  more  than 
those  allowed  by  Mr.  Burch.  It  appears  from  the  testimony, 
that  Mr.  Hagenah's  figures  are  taken  from  the  actual  costs,  as 
shown  by  the  books  of  the  company,  while  Mr..  Burch's  figures 
are  based  upon  a  theoretical  estimate.  There  being  no  reason 
to  presume  that  the  company's  figures  in  this  matter  are  incor- 
rect or  falsified,  Mr.  Hagenah's  statement  would  seem  to  be 
entitled  to  the  greater  weight. 

Consti'uction  Work  in  Progress: 

Referring  to  the  item  of  construction  work  in  progress,  it 
is  found  that  this  difference  is  exactly  $30,000.  Mr.  Hagenah's 
statement  is  $74,463,  and  Mr.  Burch's  figure  is  $44,463.  Both 
•Mr.  Hagenah  and  Mr.  Burch  claim  to  have  taken  this  item  from 
the  company's  books,  and,  inasmuch  as  the  books  actually  show 
$74,463,  Mr.  Burch's  figures  are  evidently  an  error  in  copying. 

Valuation  of  Physical  Properly: 

With  tiiiese  adjustments  and  some  other  minor  adjustments, 
the  diilerence  in  cost  of  reproduction  new,  exclusive  of  over- 
heads, may  be  reduced  to  the  following  statement : 

Hagenah  Burch 

Total  exchange  physical  property,  excluding  OTer- 

heads    $10,440,213       $10,415,538 

It  is  to  be  seen  that,  with  these  adjustments,  and  taking  the 
company's  statement  as  to  some  very  minor  differences,  upon 
which  the  company's  proofs  appear  the  more  satisfactory,  the 
valuation  of  the  physical  property  is  fixed  at  $10,440,187,  as  of 
December  31,  1915. 

Overhead  Expense: 

In  determining  this  item,  it  may  be  noted  that  the  com- 
pany claims  14%o  per  cent  of  the  cost  of  the  tangible  property, 
as  a  proper  rate,  while  Mr.  Burch  finds  13  Ko  per  cent  sufficient. 
The  Commission  has  found  that  13^0  per  cent  does  not  include 
an  adequate  allowance  for  either  interest  during  construction 
or  errors  and  omissions. 

This  factor  in  the  cost  of  reproduction  new  is  shown  in  the 
form  of  percentage,  which  is  the  usual  practice,  because  of  its 
nature,  which  makes  it  impossible — to  illustrate  witiii  the  case 
of  engineering — to  ascribe  a  certain  amount,  in  dollars  or  cents, 
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to  each  pole  of  cross  arm  or  insulator  or  piece  of  central  office 
equipment.  Because  of  this  impossibility,  engineers,  like  archi- 
tects, base  their  charges  on  percentages  of  costs,  and  this  practice 
of  their  profession  is  followed  by  Commissions.  Making  the 
necessary  adjustments,  on  account  of  interest  during  construc- 
tion, and  errors  and  omissions,  the  Commission  finds  this  factor 
should  be  13^  per  cent  of  the  cost  of  reproduction,  or  $1,409,425. 

[7]   Working  Capital  Requirement,  Including  Supplies: 

To  this  should  be  added  Mr.  Hagenah's  estimate  of  working 

capital    requirement,    including    supplies,    of    $350,000,    less 

$20,000  for  advance  payments,  or  a  net  sum  of  $330,000. 

Cost  of  Establishvng  the  Business: 

Eight  per  cent  upon  the  value  of  the  physical  property  may 
be  allowed  for  the  cost  of  establishing  the  business,  thereby 
adding  a  further  item  of  $835,215,  and  reaching  a  determina- 
tioD  of  the  total  reproduction  cost  of  the  property,  employed 
by  the  Michigan  State  Telephone  Company,  in  rendering  service 
to  its  subscribers  in  the  city  of  Detroit,  as  of  December  31, 
1915,  as  follows: 

Cost  of  reproducing  tangible  property,  excluding  overheads  ....  $10,440,187 

Overhead  expense 1,409,426 

Working  capital  requirement,  including  supplies   330,000 

Cost  of  establishing  the  business   835,215 

Total  reproduction  cost  new  $13,014,827 

In  fixing  these  values,  duplicate  plant  and  the  cost  of  paving, 
not  paid  for  by  the  company,  have  been  eliminated.  The  testi- 
mony of  Mr.  Hagenah  disclosed  that  substantially  one  third  of 
the  main  office  building  is  devoted  to  purposes  other  than  giving 
service  to  the  subscribers  of  the  Detroit  exchange.  This  situa- 
tion justifies  a  deduction  of  one  third  of  the  value  of  this  build- 
ing and  the  land  occupied  by  it.  One  third  of  the  value  of  the 
building,  as  determined,  is  $101,012.  One  third  of  the  value 
of  the  land,  as  determined,  is  $193,000,  making  a  total  of 
$294,012,  vrhich  has  been  deducted  from  the  item  of  land  and 
buildings,  in  the  determination  of  reproduction  cost  new. 

Depreeiaiion: 

[8]  We  then  come  to  the  item  of  depreciation.  There  is  room 
for  argument  that  depreciation  ought  not  to  be  considered  in 
P.U.R.1918C.  7 
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valuing  property  for  the  purpose  of  rate  making.  It  might  well 
have  been  contended  that,  when  capital  is  invested  in  property 
devoted  to  the  service  of  the  public,  its  cost  new  should  be  con- 
sidered the  basis  upon  which  rates  should  be  fixed,  for  the 
reascMi  that  that  sum  represents  the  amount  of  investment  which 
should  be  permitted  to  earn.  If  the  rate  fixed  for  the  purpose 
of  creating  a  replacement  reserve  were  applied  to  the  value  of 
property  in  a  depreciated  condition,  theoretically  it  would  not 
produce  a  sufficient  fund  to  duplicate  the  plant  with  new  ma- 
terials. This  matter,  however,  relates  only  to  Detroit  exchanges, 
constituting  but  a  part  of  the  property  of  the  applicant,  and 
the  amount  of  the  actual  investment  in  the  property  under  con- 
sideration cannot  be  accurately  ascertained.  It  also  includes 
such  property  as  has  been  added  to  these  exchanges  as  additions, 
extensions,  and  betterments,  as  well  as  replacement,  by  the  in- 
vestment of  some  part  of  the  depreciation  reserves  accruing  dur- 
ing past  years. 

The  rule  seems  to  be  established  that  rates  should  be  fixed 
upon  the  basis  of  the  fair  present  value  of  the  property  em- 
ployed, and  this  justifies  the  basis  used  in  this  casa  In  the 
matter  of  the  computation  of  depreciation,  a  wide  difference 
exists  between  the  engineers  employed  by  the  respective  parties. 
A  careful  study  of  the  record  discloses  some  inaccuracy,  or  at 
least  room  for  criticism  of  the  method  employed  upon  either 
side.  Mr.  Hagenah  finds  the  physical  property  to  be  in  about 
91  per  cent  condition.  Mr.  Burch's  estimate  is  about  69  per 
cent.  Mr.  Hagenah  bases  his  estimate  upon  the  present  con- 
dition of  the  property,  as  determined  by  examination.  Mr. 
Burch  uses  a  table  showing  the  estimated  life  of  the  various 
classes  of  property.  He  then  theoretically  determines  the  length 
of  time  the  various  items  of  property  have  been  in  actual  use, 
and,  upon  this  basis,  computes  the  percentage  of  remaining  life 
of  usefulness,  and  the  resulting  value  of  the  several  items  of 
property. 

Property  such  as  constitutes  the  larger  portion  of  a  telephone 
exchange  is  of  a  character  peculiar  to  itself.  Telephone  prop- 
erty is  subject  to  hazards  and  conditions  not  likely  to  affect  other 
properties  generally.    New  property  may  be  destroyed  or  greatly 

damaged  by  storms.  Newly  installed  facilities  may  be  rend'sred 
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useless  by  the  requirements  of  the  municipality  in  which  they 
are  located,  through  the  exercise  of  the  right  of  control  of  streets, 
vested  in  mimicipalities.  It  is,  as  to  many  things,  necessary 
to  constantly  and  continuously  replace  parts  with  new  parts, 
sometimes  because  they*  are  worn,  sometimes  because  newer  and 
better  devices  have  been  designed,  and  sometimes  because 
the  parts  have  proved  themselves  inadequate  to  the  demands 
made  upon  them  by  an  ever-increasing  traflSc.  These  conditions 
and  the  continual  process  of  repair  and  maintenance  must  be 
taken  into  consideration  in  considering  the  depreciation  of  the 
property.  Also,  it  is  but  fair  to  consider  appreciation  of  values 
in  connection  with  depreciation.  As  to  certain  property,  ap- 
preciation has  a  great  influence  upon  the  salvage  value  at  the 
end  of  the  life  of  usefulness.  This  is  true  of  poles.  A  pole  of 
a  certain  length  is  worth  as  much  now  as  a  much  longer  one 
was  a  few  years  ago.  Scrap  wire  and  cable  possess  a  much 
greater  value  than  formerly.  Neither  Mr.  Burch  nor  Mr. 
Hagenah  seem  to  have  adequately  considered  these  factors  in 
reaching  their  ccHiclusions. 

It  is  apparent  that,  while  Mr.  Hagenah's  depreciation  esti- 
mates are  too  small,  Mr.  Burch's  estimates  are  too  great.  After 
a  careful  consideration  of  the  bases  of  depreciation,  applied  to 
the  various  items  comprising  the  depreciable  property  entering 
into  the  appraisal,  in  the  light  of  all  the  proofs  in  the  case,  and 
the  determinations  of  other  Ccanmissions  and  courts,  an  adjust- 
ment of  these  items  has  been  made  which  satisfies  the  judgment 
of  the  Commission,  making  a  total  of  depreciation  amounting  to 
$2,101,636,  or  a  present  value  of  $10,913,191,  as  of  December 
31,  1915. 

[9]  Another  method  used  to  aid  in  arriving  at  the  amount 
upon  which  a  fair  return  should  be  computed  is  by  ascertaining, 
where  possible,  the  amount,  invested  in  the  property  used  in 
giving  the  service.  If  the  entire  investment  of  the  Michigan 
State  Telephone  Company  be  divided  by  the  total  number  of 
stations,  to  obtain  an  average  per  station  value  investment,  and 
this  amount  be  multiplied  by  the  number  of  stations  in  the 
Detroit  exchanges,  it  will  be  found  that  only  a  comparatively 
slight  allowance  need  be  made  for  the  greater  cost  per  station  of 
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a  large  exchange,  to  fully  justify  the  foregoing  result.  This 
determination  fixes  a  per  station  yalue,  for  the  Detroit  exchange, 
of  $107,  based  upon  the  number  of  stations  at  the  end  of  the 
year  1915. 

[10]  We  now  come  to  the  amount 'of  income  necessary  to 
provide  for  operating  expenses,  cost  of  maintenance  and  repair, 
depreciation  reserve,  taxes  and  other  charges,  and  a  fair  return 
over  that  amount,  upon  the  value  of  the  property.  The  record 
indicates  an  annual  operating  deficit  averaging,  substantially, 
$442,000,  based  upon  the  average  results  of  exchange  operations 
for  the  thirty-two  months  preceding  August  31,  1916.  This 
result  is  based  upon  the  company's  statement  of  the  statistical 
records  of  the  Detroit  exchanges,  which  is,  to  a  large  extent, 
supported  by  the  audit  made  by  the  Detroit  Trust  Company  in 
behalf  of  the  city.  The  trust  company's  report  shows  some- 
what more  favorable  results  for  the  exchange  than  the  company's 
records ;  but  the  difference  is  not  large  and  can  be  accounted  for 
from  the  fact  that  the  trust  company,  to  some  extent,  adjusted 
various  elements  of  operations  upon  a  different  theory  of  allo- 
cation of  expense  items  common  to  the  system,  and  has  also  re- 
jected the  proportion  of  expense  items  originating  from  the 
study  of  Detroit  exchange  rate  and  service  conditions,  assigned 
to  the  Detroit  property,  in  which  treatment  of  such  items  the 
t'ommission  does  not  concur. 

In  reaching  this  determination,  Detroit  has  been  credited 
with  a  proportion  of  toll  earnings,  determined  by  careful  com- 
putaticn  of  its  gross  toll  earnings  throughout  the  state.  The 
allotment  to  the  Detroit  exchanges  has  been  made  upon  the  basis 
most  fair  and  accurate,  in  the  judgment  of  the  Commission. 

A  continuation  of  this  annual  operating  deficit  would  neces- 
sarily result  in  such  impairment  of  the  revenues  of  the  company 
as  would  render  the  making  of  extensions  and  improvements  im- 
probable, and  would  tend  to  greatly  impair  the  character  of  the 
service  rendered  to  the  public,  as  well  as  to  depreciate  the  invest- 
ments of  security  holders  of  the  company. 

Reverme  under  Proposed  Schedule  of  Rates: 

But  one  estimate  of  the  revenue  to  be  derived  from  the  new 

schedule  has  been  made,  as  a  part  of  the  proofs  in  this  case. 
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These  proofs,  consisting  of  a  study  of  probable  results,  indicate 
that  the  proposed  metered  service  schedule  would  add  $386,664 
to  the  annual  income  of  the  Michigan  State  Telephone  Com- 
pany's exchanges  at  Detroit,  and  efiFect  a  decrease  in  traffic  ex- 
pense, due  to  a  decreased  calling  rate,  estimated  at  $178,000, 
a  total  resulting  increase  in  operating  income  of  $564,664.  This 
added  income  somewhat  exceeds  the  evident  needs  of  the  com- 
pany as  of  the  date  of  the  closing  of  the  hearing.  The  proofs, 
however,  disclose  that  added  facilities^  estimated  to  cost  $1,835,- 
000,  are  necessary  to  provide  such  plant  capacity  as  would 
enable  the  company  to  give  proper  service  to  its  present  sub- 
scribesrs.  It  is  also  estimated  that  a  further  investment  of  over 
$417^000  would  be  necessary  to  provide  for  the  installation  of 
metered  service.  These  estimates  of  cost  were  based  upon  prices 
prevailing  during  1915.  It  is  entirely  practical,  therefore,  to 
assume  that  the  value  of  the  property  upon  which  both  rate  of 
return  and  depreciation  should  be  computed,  as  well  as  upon 
which  other  charges  would  accrue,  will  be  substantially  increased 
at  or  before  the  time  the  proposed  schedule  will  be  actually  put 
into  effect.  This  evident  excess  of  revenue  will  be  charged  with 
depreciation,  fair  return,  etc.,  upon  this  increased  investment.  * 
This  estimate  would  be  substantially  less  if  based  upon  the  i»tes 
which  the  Commission  finds  adequate,  and  to  effect  which,  modi- 
fications have  been  made  in  the  proposed  schedule,  for  tl\e  reason 
that  the  cost  per  call  in  the  schedules  of  business  service  and 
private  branch  exchanges  has  been  reduced,  the  cost  of  two- 
party  residence  service  has  been  fixed  at  $36  per  year,  and  the 
number  of  calls  permitted  to  four-party  line  residence  sub- 
scribers has  been  increased.  Each  of  these  changes  tends  to 
reduce  the  cost  to  the  subscriber  and  correspondingly  reduce  the 
income  of  the  company.  If  subsequent  adjustments  of  rates 
prove  to  be  necessary,  they  could  be  more  wisely  made  when  the 
plant  has  been  put  into  proper  condition,  and  the  rates  are  ac- 
tually effective. 

Metered  Service: 

[11]  Considerable  opposition  has  developed  to  the  establish- 
ment of  a  metered  service  schedule.  This  opposition  cannot  be 
justified.     In  several  states,  metered  service  has  been  adopted 
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upon  the  initiative  of  the  state  authorities,  especially  as  applied 
to  large  exchanges  where  the  range  of  telephone  use  among  sub- 
scribers is  wide.  The'Commissions  of  several  states  have  decided 
that  flat  rates  under  such  conditions  are  discriminatory.  The 
proofs  in  this  case  indicate  that  not  only  is  the  average  calling 
rate  per  line  or  per  station  unusually  high  in  the  Detroit  ex- 
change area,  but  that  the  calling  range  is  also  unusually  wide. 

An  exhibit,  introduced  by  the  company,  which  constitutes  the 
only  evidence  upon  that  subject,  based  upon  observation  of  a 
substantial  number  of  stations  in  each  class,  indicates  the  fol- 
lowing conditions: 

Comparison  between  Conditions  in  Detroit  and  Other  Citiea. 


Cities. 

Average    Calls 

Per  Line  Per 

Day. 

Percentage  of 
Calls  per  Line 

Resulting  in 
Busy   Reports. 

Peg  Count  Calls 

Per  Station 

Pfer  Day. 

Philadelphia    

6.8 

7.3 

9.3 

9.3 

12.6 

10.1 

13.1 

14.0 

15.5 

9.3 
8.7 
10.5 
10.2 
14.6 
11.9 
15.4 
12.4 
13.9 

4.33 

Baltimore  

4.80 

New  York   

5.00 

Pittsburcrh  

5.05 

St.  Louis   

6.60 

Boston    

5.60 

Chicago    

5.37 

San  Francisco 

5.30 

Cleveland   

7.40 

Averdge  of  above  cities 

Detroit   

10.9  ' 
19.2 

11.9 
17.4      - 

5.49 
9.80 

Statement  Showing  Calling  Range  of  the  Several  Classes  of  Service. 


Number  of 

Average 

Range  in  Number  of 

Class. 

Stations 

Yearly  Call- 

Calls per  Station 

Observed. 

ing  Rate. 

During  Year. 

Business  unlimited  1-party.. 

644 

4,421 

From  393  to  57,900 

Besidence  unlimited  l-party  . 

500 

2,085 

From  314  to     8,474 

Business  unlimited  2-party.. 

145 

3,121 

From  348  to  10,827 

Residence  unlimited  2-party  . 

229 

1,491 

From  297  to     8,070 

Residence  unlimited  4-party  . 

1,450 

1,074 

From  324  to     7,134 

Private  branch  exchange  .... 

474* 

6,747 

From  838  to  14,186 

*  105  switchboards  having  474  trunks  observed. 

There  seems  to  be  no  greater  reason  why  telephone  service 
should  be  given  upon  a  flat  rate  than  that  service  furnished  by 
public  utility  companies,  of  other  character,  should  be  so  com- 
pensated. Railroads,  street  railways,  lighting  and  power  com- 
panies, gas  companies,  water  companies,  and  telegraph  com- 
panies are  among  public  utilities  receiving  compensation  for 
their  service  to  the  public,  upon  a  metered  basis.    It  would,  in 
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fact,  be  difficult  to  mention  either  a  commodity  or  service  re- 
quired by  the  necessity,  comfort,  or  convenience  of  the  public 
w^hich  is  not,  at  this  time,  sold  upon  a  metered  or  measured  basis. 
Some  water  companies  still  furnish  water  upon  what  is  called 
a  flat  rate,  but  such  rates  are  usually  classified  according  to  the 
kind  of  use  or  the  nimaber  of  taps  or  outlets.  Fundamentally, 
there  underlies  all  sales,  whether  they  be  of  telephone  service 
or  of  sugar,  the  principle  that  what  the  purchaser  must  pay 
should  be  measured  by  the  quantity  he  receives. 

The  record  discloses  that  the  common  council  of  the  city  of 
Detroit,  at  about  the  time  of  the  beginning  of  this  proceeding, 
declared  in  favor  of  metered  telephone  service,  but  Mr.  Lawson 
later  stated  that  the  city  was  not  "willing  to  accept  that  plan  if 
it  entailed  an  increased  charge  for  service.  According  to  the 
proposed  schedule,  a  substantial  number  of  the  subscribers  of 
the  Detroit  exchanges  will  probably  receive  service  at  less  cost 
per  call  than  under  the  existing  flat  rates.  It  is  not  economy  for 
the  public  to  pay  rates  so  low  that  the  quality  of  the  service  is 
impaired,  or  the  permanent  stability  and  necessary  growth  of 
the  utility  are  not  insured.  A  public  utility  should  be  able  to 
constantly  expand  to  meet  the  needs  of  the  community  it  serves, 
and  at  the  same  time  maintain  a  satisfactory  quality  of  service. 
It  should  be  considered  and  treated  as  a  continuing  and  per- 
petual institution.  Its  securities  should  yield  such  rate  of  return 
as  would  make  them  uniformly  sound  and  marketable  without 
undue  sacrifice. 

American  Telephone  &  Telegraph  Company's  U\  Per  Cent 
Contract: 

[12]  The  Michigan  State  Telephone  Company  is  under  con- 
tract to  pay  to  the  American  Telephone  &  Telegraph  Company 
44  per  cent  of  its  gross  exchange  revenue  after  deducting  un- 
coUectable  accounts.  In  consideration  of  -this  payment  which, 
during  the  year  1915,  amounted  to  approximately  $145,000, 
the  Michigan  State  Telephone  Company  receives  various  services 
and  benefits. 

When  the  present  company  entered  into  this  contract  with 

the  American  Telephone  &  Telegraph  Company,  none  of  the 

stocks  or  bonds  of  the  Michigan  company  were  owned  or  con- 
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trolled  by  the  American  Telephone  &  Telegraph  Company.  Cer- 
tain alterations  of  the  contract  have  been  made  since  the  Mich- 
igan company's  common  stock  became  largely  held  and  owned 
by  the  American  Telephone  &  Telegraph  Company,  to  the  ad- 
vantage of  the  Michigan  company.  Substantially  this  same 
contract  has  been  before  commissions  of  other  states,  by  whom 
its  conditions  have  been  quite  fully  discussed,  and  conclusions 
relative  to  it  have  been  embodied  in  decisions.  In  many  of 
these  decisions,  considerable  stress  is  laid  upon  the  fact  that 
the  American  Telephone  &  Telegraph  Company,  under  the  terms 
of  the  contract,  furnish  to  their  associated  companies  certain 
telephone  parts,  possessing  a  value  of  from  $3  to  $3.50  per  set. 
Computations  are  made  of  interest,  taxes,  and  depreciation,  and 
the  cost  of  repair,  amoimting  to  approximately  65  cents  per  set 
per  year.  The  total  of  these  items  applies  to  the  number  of  sets 
furnished,  and  amounting,  in  this  instance,  to  about  $65,000, 
is  deducted  from  the  total  contract  payment,  and  the  balance  is 
applied  generally  to  various  other  undefined  services  furnished 
by  the  American  Telephone  &  Telegraph  Company  to  the  as- 
sociated company.  Such  a  treatment  of  this  contract  gives  an 
undue  share  of  weight  and  importance  to  the  furnishing  of 
these  telephone  parts.  Recognizing  the  importance  to  the  asso- 
ciated company,  of  having  these  sets  supplied  to  them,  kept  in 
repair,  improved  from  time  to  time,  and  kept  uniform  with 
those  in  service  throughout  large  portions  of  the  country,  this 
service  is  none  the  less  of  small  value  compared  with  the  benefits 
and  advantages  derived  from  other  provisions  included  within 
the  contract.  The  American  Telephone  &  Telegraph  Company, 
itself  a  large  corporation,  financed  by  the  issuance  of  its  own 
securities,  and  occupying  the  same  relative  position  to  telephone 
companies  of  several  other  states,  is  able,  with  practicability,  to 
and  does  maintain  extensive  laboratories  and  offices  where  care- 
ful experiments  are  constantly  being  made,  designed  to  produce 
improvements  and  economies  in  the  service.  It  employs  engi- 
neers, accountants,  auditors,  and  others  whose  services  are  highly 
beneficial  to  telephone  companies,  whose  employment  would  be 
impossible  to  any  of  these  associated  companies  individually. 
The  cost  to  any  individual  company  of  maintaining  a  staif  of 

skilled  assistants  of  like  character  and  ability  would  be  pro- 
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hibitive;  yet,  under  this  arrangement,  the  Michigan  State  Tele- 
phone Company  now  has  the  benefit  of  all  that  these  men  do  or 
produce  in  the  way  of  improvements,  refinements,  or  economies 
in  telephone  facilities,  service,  or  methods  of  operation.  True, 
the  results  of  the  investigations  and  experiments  of  these  men, 
once  they  are  achieved,  may  be  given  to  many  associated  com- 
panies as  readily  as  to  one,  but  that  does  not  lessen  the  value 
of  them  to  any  one  of  the  associated  companies. 

The  Michigan  State  Telephone  Company's  securities  are 
taken  and  handled  by  the  American  Telephone  &  Telegraph 
company  at  uniformly  low  interest  rates  and  without  large  dis- 
counts. This  serWce  is  one  the  value  and  importance  of  which 
it  is  impossible  to  calculate.  Much  of  its  materials  and  supplies 
are  furnished  to  it  through  the  Western  Electric  Company  at 
prices,  upon  terms,  and  of  a  quality  comparing  very  favorably 
with  those  of  other  supply  houses.  These  items  were  considered 
of  such  definite  importance  by  Mr.  Burch  that  he,  very  properly, 
took  them  into  consideration  in  the  computation  of  interest  dur- 
ing the  period  of  construction.  The  same  benefits  accruing  dur- 
ing that  period  continue  to  the  company.  A  lengthy  statement 
of  the  services  and  benefits  accruing  to  tiie  Michigan  State  Tele- 
phone, through  its  association  with  the  American  Telephone  & 
Telegraph  Company,  is  a  part  of  the  proofs  in  this  case.  Only 
a  few  of  them  are  mentioned  herein,  although  there  are  others 
of  substantial  value  such  as  legal  services,  use  of  patented  devices, 
the  patents  covering  which  are  obtained,  owned,  and  defended 
by  the  American  Telephone  &  Telegraph  Company,  and  access  to 
long  distance  toll  lines.  The  whole  arrangement  secures  to  the 
Michigan  company  many  aids  to  its  business  inuring  to  the  bene- 
fit of  its  patrons. 

Similar  contracts  between  the  American  Telephone  &  Tele- 
graph Company  and  other  state  companies  have,  as  before  stated, 
been  before  commissions  of  other  states,  where  they  have  been 
thoroughly  investigated  and  fully  considered.  Brief  mention  of 
some  of  them  may  be  permitted. 

The  Colorado  Public  Utilities  Commission,  in  an  exhaustive 
opinion  rendered  in  Re  Mountain  States  Teleph.  &  Teleg.  Co. 
P.U.R.1917B,  198,  fully  sustains  the  contract  and  says:  "The 
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Commission  is  also  of  the  opinion  that  the  relationship  has  been 
beneficial  both  to  the  telephone  company  and  its  patrons." 

The  Maryland  Public  Service  Commission  passed  upon  this 
contract  in  an  opinion  in  Re  Chesapeake  &  P.  Teleph.  Co.  P.U.R. 
1916C,  925,  rendered  on  March  8,  1916,  and  say  of  it:  "We 
believe  it  to  be  an  arrangement  of  great  value  to  the  state." 

The  contract  was  also  sustained  by  the  Wisconsin  Railroad 
Commission  in  Bogart  v.  Wisconsin  Teleph.  Co.  P.U.R.1916Cy 
1020,  decided  April  18,  1916. 

The  eflFect  of  this  arrangement  is  that  the  state  company  is 
given  the  benefit  of  the  services  of  the  most  efficient  engineers, 
accountants,  traffic  men,  patent  lawyers,  and  others  possible  to 
secure.  They  are  furnished  with  certain  standard  parts  of  all 
telephone  sets,  which  are  kept  in  repair  for  them.  They  are 
aided  in  their  financial  matters  extensively.  These  are  services 
which  the  company  needs,  which  are  useful  to  it,  inuring  to  the 
benefit  of  its  patrons,  which,  if  they  could  otherwise  be  had  at 
all,  certainly  could  not  be  obtained  at  any  less  cost  than  under 
their  contract  with  the  American  Telephone  &  Telegraph  Com- 
pany. It  is  apparent  that  this  contract  should  receive  the  ap- 
proval of  the  Commission. 

It  is  the  opinion  of  the  Commission  that  the  metered  service 
schedule  proposed  by  the  Michigan  State  Telephone  Company, 
subject  to  certain  modifications,  should  be  approved  and  made 
effective ;  that  its  application  be  made  by  exchanges,  or  otherwise, 
in  the  most  expeditious  and  economical  manner;  that  it  should 
supersede  all  existing  rates  for  the  classes  of  service  covered  by 
it.  The  record  discloses  a  number  of  long-term  contracts.  Those 
contracts  were  assumed  by  the  Michigan  State  Telephone  Com- 
pany at  the  time  of  its  purchase  of  the  Home  Telephone  property^ 
and  are  discriminatory  under  any  schedule  of  rates.  The  rates 
fixed  by  those  contracts  should  be  superseded  by  the  rates  hereby 
fixed. 

Some  question  arose,  during  the  progress  of  the  hearing,  as  to 
certain  hotel  contracts.  These  rates  are  not  included  in  the 
proposed  sdiedule,  nor  are  there  any  rates  proposed  to  supersede 
them.  Neither  has  any  such  investigaticm  been  made  of  them 
as  would  enable  the  Commission  to  determine  as  to  whether  they 
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are  meritorious  or  fair.    They  cannot,  therefore,  be  passed  upon 
at  this  time. 

In  many  instances  one  single  line  will  not  adequately  meet  the 
demands  made  upon  it  by  the  needs  of  an  individual  business 
subscriber.  The  result  is  a  large  number  of  "busy  reports'^ 
and  other  unsatisfactory  operating  conditions.  Under  the  pro- 
posed schedule,  this  condition  is  met  by  a  rate  permitting  the 
installation  of  auxiliary  lines,  with  stations,  at  a  rate  of  $30  per 
year.  If  this  rate  is  taken  advantage  of  by  subscribers  of  the 
class  mentioned,  whose  use  of  the  telephone  is  extensive,  the 
character  of  the  service  will  be  greatly  improved.  A  similar 
rate  and  practice  should  be  adopted  in  connection  with  service 
pending  the  eflFective  date  of  the  new  schedule. 

Interim  Rates: 

It  was  su^ested  upon  the  hearing  that  the  installation  of 
metered  service  could  not  be  completed  in  less  than  a  year  and  a 
half.  Under  present  conditions,  this  period  is  liable  to  be  some- 
what prolonged.  To  relieve  the  company  from  the  continuation 
of  its  present  operating  deficit,  suieh  interim  rates  should  be 
made  effective,  pending  the  installation  of  the  metered  service 
facilities,  as  will  produce  proper  revenue.  The  company  should 
be  permitted  to  file  and  make  effective  alterations  in  its  present 
rates  as  follows : 

One-party  business  rate,  $84  per  year  in  lien  of  $72. 
Auxiliary  lines  with  stations,  $30  per  year. 
Two-party  business  rate,  $72  per  year  in  lieu  of  $60. 
Private  branch  exchange  trunks,  $84  per  year  in  lieu  of  $72. 
One-party  residence  rate,  $48  per  year  in  lieu  of  $42. 
Two-party  residence  rate,  $36. 

Four-party  residence  rate,  $24  per  year,  including  not  to  exceeds- sixty 
outgoing  calls  per  month— excess   calls  at  the  rate  of  4  cents  each. 

(Tables  showing  comparative  plant  appraisals  and  operating 
results  of  the  Detroit  exchange  as  presented  by  the  city  and  the 
applicant,  with  a  determination  of  the  Commission  thereon, 
omitted,  as  the  pertinent  matters  therein  have  been  dealt  with  in 
preceding  parts  of  the  opinion.) 

Service  Conditions: 

The  service  being  rendered  to  the  telephone  users  of  the  city 
of  Detroit  is  admittedly  bad.  The  principal  grounds  of  com- 
plaint are: 

1.  That  lines  are  very  often  reported  busy. 
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2.  That  many  times  the  operator  does  not  give  telephone  con- 
nection with  the  person  whose  number  is  called. 

3.  That  patrons  are  frequently  unable  to  get  central. 

4.  That  central  reports  having  rang  the  person  called  without 
securing  an  answer  when  the  telephone  of  the  person  called  did 
not  ring  at  all. 

5.  That  installations  are  not  promptly  made. 

These  are  the  chief  groiinds  upon  which  the  complaints  are 
based : 

First,  considering  busy  reports.  If  a  telephone  line  is  in  use 
and  some  other  person  attempts  to  call  one  of  the  persons  using 
the  line,  a  busy  report  is  inevitable.  On  two-party  business  serv- 
ice, and  two  and  four  party  residence  service,  the  probability  of 
busy  reports  is  increased  by  the  fact  that  more  than  one  person 
is  given  service  over  the  same  line.  When  one  person  being 
served  by  a  party  line  is  using  that  line,  it  is,  of  course,  inacces- 
sible not  only  to  other  persons  served  by  the  same  line,  but  to  all 
persons  desiring  to  talk  with  any  of  the  persons  served  by  that 
line.  The  more  frequently  these  lines  are  used  the  greater  prob- 
ability there  is  that  busy  reports  will  be  multiplied.  As  tending 
to  relieve  this  condition,  the  approval  schedule  of  rates  elimi- 
nates two-party  line  business  service.  It  also  limits  the  number 
of  outgoing  messages  on  four-party  residence  lines  to  sixty  mes- 
sages per  month,  with  a  charge  of  4  cents  each  for  excess  calls, 
which  will  probably  result  in  the  heavier  four-party  line  users 
being  transferred  to  the  two-party  residence  line  service,  thereby 
greatly  reducing  the  traffic  per  line.  The  rates  upon  two-party 
residence  line  service  have  not  been  increased,  which  should 
further  tend  to  encourage  sueh  transfers. 

As  a  further  aid  to  relieving  this  condition,  provision  has 
been  made  for  the  installation  of  auxiliary  lines  with  stations 
where  the  traffic  on  individual  business  lines  is  heavy,  and  the 
rate  for  additional  trunk  lines  and  stations  in  private  branch  ex- 
changes is  reduced  from  $6  per  month  to  $2  per  month  for  addi- 
tional trunk  lines,  and  from  $1.50  per  month  to  50  cents  per 
month  for  additional  stations.  These  alterations  should  tend  to 
increase  the  number  of  lines  bearing  the  traffic,  and  proportion- 
ately decrease  the  burden  of  traffic  per  line. 

Telephone  switchboards  of  modern  manufacture  are  so  cou- 
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stnicted,  by  reduction  of  size  of  plugs  and  jacks,  as  to  result  in 
each  telephone  operator  giving  attention  to  many  more  connec- 
tions than  under  the  old  style  of  equipment.  Each  line  extend- 
ing into  an  exchange  is  represented  by  one  connection  upon  the 
switchboard.  The  installation  of  additional  lines,  either  auxil- 
iary lines  or  trunk  lines,  will  strongly  tend  to  relieve  the  burden 
placed  upon  these  operators,  as  well  as  to  afford  such  facilities 
*  for  incoming  calls  to  subscribers  as  should,  to  a  large  extent, 
obviate  busy  reports. 

Considering  the  second  ground  of  complaint,  that  wrong  num- 
bers are  frequently  given.  This  condition,  no  doubt,  results  from 
the  excess  of  burden  placed  upon  the  operators.  The  effort  re- 
quired to  attend  to  the  large  number  of  calls  coming  into  a  small 
switchboard  space  results  either  in  the  operator's  misunderstand- 
ing the  number,  in  inserting  the  plug  into  the  Avrong  connection, 
or,  where  the  number  is  transferred  to  an  operator  before  some 
other  section  of  the  switchboard  or  to  an  operator  in  some  other 
exchange,  again,  in  the  misunderstanding  of  the  number.  A  call 
being  made  by  the  subscriber  of  one  exchange  for  a  subscriber 
connected  with  another  exchange  necessarily  receives  the  atten- 
tion of  two  or  more  operators,  and  this  possibility  of  misundei^ 
standing  numbers  is  increased  according  to  the  number  of  oper- 
ators giving  attention  to  the  call.  By  relieving  the  burden  placed 
upon  these  operators,  the  likelihood  of  erroneous  connections  or 
misunderstanding  of  numbers  should  be  greatly  reduced. 

Third,  considering  the  complaint  based  on  the  inability  to  get 
central.  This  situation  might  result  from  the  defective  operation 
of  the  mechanical  appliances  so  that  the  switchboard  signal  was 
not  given.  Or  it  might  result  from  the  operator's  being  so  busy 
with  other  calls  that  attention  to  the  signal  was  impossible.  In 
the  first  instance,  the  remedy  would  be  to  report  the  condition. 
If  it  was  not  then  corrected,  the  fault  would  be  that  of  the  com- 
pany in  not  perfecting  the  appliance.  If  due  to  the  second  con- 
dition mentioned,  it  should  also  be  largely  remedied  by  the 
lightening  of  the  load  per  line,  as  suggested  above. 

Fourth,  considering  the  complaint  based  upon  the  failure  of 
the  subscriber's  telephone  to  ring.  In  many  instances  it  is  no 
doubt  a  fact  that  the  person  called  either  does  not  hear  the  bell, 
^  deliberately  fails  to  answer.    Frequently,  either  through  de- 
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fective  wiring  or  other  defects  in  the  appliances,  the  bell  may 
not  ring.  It  is  also  possible  that  these  reports  may  be  incorrect, 
and  that  no  attempt  has  been  made  to  call  the  subscriber.  Such 
complaints  should  be  reported,  and,  if  duo  to  defective  appliances, 
the  company  should  promptly  remedy  the  condition.  If  due  to 
the  fault  of  the  operator,  it  might  be  caused  by  too  great  a  bur- 
den upon  the  operator,  or,  in  certain  instances,  might  be  due  to 
inattention. 

Referring  generally  to  each  of  the  four  foregoing  grounds  for 
complaint,  it  must  be  remembered  that  the  character  of  the  serv- 
ice depends  upon  the  ability  of  the  operators  to  properly  handle 
the  traffic.  It  has  been  mentioned  that  the  company  expends 
considerable  money  and  eflFort  in  the  training  of  operators.  The 
proofs  indicate  that  these  operators  do  not  remain  in  the  service 
for  any  long  period  of  time  generally,  but  that,  after  having  been 
carefully  trained  and  educated  to  the  service,  they  find  the  task 
greater  than  they  can  endure.  Their  labors  are  rendered  more 
difficult  by  the  manifestations  of  impatience  on  the  part  of  sub- 
scribers. It  is  quite  probable  that,  if  the  telephone  users  who 
find  the  most  frequent  causes  for  complaint  were  to  exchange 
places  with  the  operators,  the  service  would  not  be  improved. 

JFifth,  considering  the  delay  in  installation,  a  telephone  com- 
pany serving  a  specific  territory  is  required  to  furnish  service  to 
all  persons  desiring  it,  where  such  service  can  reasonably  be 
given.  Under  the  law,  the  courts  would  set  aside  an  order  of  the 
Commission  requiring  the  giving  of  service  where  it  could  not 
reasonably  be  given,  or  where  the  order  of  the  Commission,  for 
any  reason,  was  unreasonable.  In  the  construction  of  telephone 
exchanges,  the  company  makes  such  installation  of  lines  extend- 
ing from  its  switchboard  to  each  locality  as,  in  the  judgment  of 
the  company,  will  not  only  meet  the  demands  of  the  present,  but 
of  such  additional  capacity  as  will  likely  prove  adequate  to  the 
demands  of  the  near  future.  Installation  of  either  greater  or  less 
capacity  than  this  would  not  be  economical. 

The  growth  of  the  city  of  Detroit  has  been  such  as  to  exhaust 
this  excess  of  capacity  rapidly,  and  in  much  less  time  and  more 
•generally  than  would  have  resulted  from  the  ordinary  growth  and 
development  of  the  city.  The  telephone  lines  in  Detroit  are  very 
largely  required  by  municipal  regulations  to  be  placed  under- 
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ground  in  conduits  or  carried  in  aerial  cables.  These  cables, 
either  aerial  or  underground  in  conduits,  contain  a  number  of 
pairs  of  wires,  and  will  provide  telephone  facilities  for  a  certain 
number  of  persons  or  subscribers  in  each  locality.  When  the 
limit  of  the  capacity  of  these  cables  in  any  certain  locality  has 
been  reached,  it  becomes  necessary,  in  order  to  give  one  more 
person  telephone  service,  that  the  company  should  install,  not 
one  additional  pair  of  wires,  but  an  additional  cable  or  perhaps, 
under  the  regulation  of  the  municipality,  to  remove  a  cable  of 
insufficient  capacity,  and  to  substitute  a  larger  one.  The  Com- 
mission is  advised  that  this  work  of  increasing  the  capacity  of 
the  telephone  facilities  in  the  city  of  Detroit  has  been  proceeding 
with  as  much  rapidity  as  is  possible  under  general  existing  con- 
ditions. The  government  of  the  United  States  finds  difficulty  in 
obtaining  prompt  fulfilment  of  orders  for  materials  necessary  in 
the  carrying  on  of  the  war,  in  spite  of  the  fact  that  these  orders 
are  given  priority  over  all  others.  It  is  therefore  not  a  matter 
of  great  surprise  that  there  should  be  some  delay  on  the  part  of 
the  telephone  company  in  providing  such  facilities  as  are  neces- 
sary to  give  telephone  service  to  every  individual  in  the  city  of 
Detroit,  desiring  it. 

It  has  been  urged  that  the  telephone  company  should  be  re- 
quired to  so  improve  its  facilities  as  to  give  service  of  a  proper 
standard  to  its  subscribers  in  the  city  of  Detroit,  as  a  condition 
precedent  to  the  allowance  of  any  increase  of  rates.  This  is  but 
a  natural  human  impulse,  but  it  cannot  alter  the  established  law 
of  the  country  by  which  the  determination  of  the  Commission, 
must  be  controlled.  The  law  is  that  a  public  utility  company  is 
entitled  to  a  fair  return  upon  the  value  of  the  property  used  and 
useful  in  rendering  service  to  the  public  over  its  reasonable  dis- 
bunramenta  in  connection  with  the  operation  and  maintenance  of 
its  plant.  Such  a  su^estion  is  impractical  for  another  reason ; 
namely,  that  to  render  the  telephone  company  able  to  improve  its 
service,  some  limitation  upon  the  traffic  per  line  or  per  station 
must  be  placed  upon  the  telephone  use.  This  can  only  be  accom- 
plished by  such  rules  and  charges  as  will  tend  to  increase  the 
number  of  lines  and  decrease  the  traffic  upon  each  line.  It  would 
be  as  practical  to  ask  a  carpenter  to  build  a  house,  and  deny  him 
the  tools  with  which  to  work,  as  to  ask  the  telephone  company  to 
P.U.R.1918C. 

Digitized  by 


Google 


n 


112 


MICHIGAN  RAILROAD  COMMISSION. 


improve  its  service,  and  deny  it  such  rules  and  regulations  and 
charges  as  will  make  that  improvement  possible. 

The  citizens  of  Detroit  do  not  expect  to  receive  telephone  serv- 
ice for  less  than  it  costs  to  give  it,  and  are  not  unwilling  to  pay 
such  rates  as  will  fairly  compensate  the  company  for  its  service. 
Detroit  is  not  only  the  metropolis  of  Michigan,  it  is  the  fifth  city 
of  the  United  States.  Its  growth  and  development  during  recent 
years  has  been  marvelous.  Leisure  among  Detroit  business  men 
is  but  a  memory  of  the  past, — a  tradition  of  times  gone  by.  Any 
service  other  than  the  most  rapid  is  too  slow;  any  method  not 
the  best  is  insufficient.  The  business  of  Detroit  demands  the  best 
and  deserves  the  best.  While  the  rates  for  telephone  service,  ap- 
proved by  the  Commission,  may  not  be  such  as  may  be  justified 
by  conditions  developing  subsequent  to  the  conclusion  of  the 
hearing,  they  are  such  as,  in  the  judgment  of  the  Commission, 
meet  the  requirements  of  the  company,  according  to  the  proofs 
in  the  case.  While  rates  are  necessarily  based  upon  present  con- 
ditions and  past  experience,  it  must  be  kept  in  mind  that  they 
are  to  be  applied  to  the  business  and  operations  of  the  future, 
and  they  should  be  such  as  will  apply,  with  fairness,  to  such  con- 
ditions as  the  future  will  probably  develop.  It  remains  for  the 
Michigan  State  Telephone  Company  to  provide  a  quality  of  tele- 
phone service  in  the  city  of  Detroit,  equal  to  that  of  any  other 
city,  and  as  good  as  the  most  modern  engineering  and  inventions 
can  supply. 

An  order  will  issue  in  accordance  with  this  opinion. 

Note. — For  other  cases  passing  upon  the  validity  of  the  contract 
between  the  subsidiary  Bell  companies  and  the  parent  American 
Telephone  &  Telegraph  Company,  whereby  the  former  pay  the  lat- 
ter a  certain  per  cent  of  the  gross  revenues,  see  Re  Missouri  &  K. 
Teleph.  Co.  ante,  55 ;  Bogart  v.  Wisconsin  Teleph.  Co.  P.U.I1.1916C, 
1020;  Re  Chesapeake  &  P.  Teleph.  Co.  P.U.R.li)16C,  925,  and  Re 
Mountain  States  Teleph.  &  Teleg.  Co.  P.U.R.1917B,  198. 
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MISSOURI    PUBLIC    SBRVICE    COMMISSION. 

OLEAN  MILLING  COMPANY 

V, 

MISSOUBI  PACIFIC  RAILEOAD  COMPANY. 
[Case  No.  1328.] 

Service  —  Passenger  trains  —  War  conditions. 

Restoration  of  passenger  trains  on  a  branch  line  producing  low 
earnings  should  not  be  ordered  for  the  mere  convenience  of  patrons, 
where  the  locomotives  and  cars  are  needed  for  the  movement  of  troops 
or  to  relieve  oUier  equipment  for  such  use;  since  a  Public  Service  Com- 
mission must  be  very  careful  to  make  no  orders  and  requirements  upon 
the  railroads  which  will  tend  to  hinder,  delay,  or  embarrass  the  gov- 
ernment in  its  work  of  prosecuting  the  war  to  a  victorious  conclusion 

[December  5,  1917.] 

Application  for  restoration  for  passenger  service  on  the  Bag- 
nell  branch  of  the  Missouri ,  Pacific  Railroad  Company ;  tem- 
porarily denied. 

Blair,  Commissioner:  The  complaint  in  this  case  was  filed 
on  August  10,  1917.  The  complainants  and  other  interested  par- 
ties live  on  what  is  known  as  the  Bagnell  branch,  the  same  being 
a  line  of  railroad  operated  by  the  defendant,  the  Missouri  Pacific 
Railroad  Company,  bej;ween  Jefferson  City  and  Bagnell,  lying 
in  Cole,  Moniteau,  and  Miller  counties.  Said  railroad  passes 
through  the  stations  of  Scrubs,  Lohman,  Russellville,  Enon, 
Olean,  Eldon,  Aurora  Springs,  and  Cooper,  besides  the  terminal 
points  above  named. 

The  complaint  charges  that  the  defendant  operated  daily  local 
passenger  trains  between  Jefferson  City  and  Bagnell  for  many 
years,  said  trains  being  known  as  Nos.  638  and  639;  that  on 
the  5th  day  of  August,  1917,  the  defendant  wrongfully  and 
arbitrarily  ceased  to  operate  said  trains,  and  has  failed  and  re- 
fused to  restore  said  train  service  to  the  Bagnell  branch ;  that 
the  business  done  by  the  defendant  over  said  branch  line  is  such 
as  to  make  it  necessary  and  proper  that  such  train  service  should 
be  restored,  and  complainants  pray  the  Commission  for  an  order 
requiring  the  defendant  to  restore  such  daily  passenger  service. 

On  August  19,  1917,  the  defendant  filed  its  answer  daiying 
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that  said  trains  Nos.  638  and  639  had  been  discontinued  without 
right  and  authority,  or  regard  for  the  rights  and  convenience  of 
the  public,  and  defendant,  in  its  answer,  set  out  at  great  length 
the  exigencies  of  the  war,  and  the  demands  of  the  government 
upon  the  railroads  of  the  country  that  compelled  the  railroads 
to  curtail  service  wherever  possible  by  eliminating  unnecessary 
trains,  and  by  doing  everything  in  their  power  to  be  ready  and 
able  at  all  times  to  convey  troops,  equipment,  munitions,  and 
supplies  on  call  by  the  government;  that,  in  order  to  be  in  a 
position  to  comply  with  the  necessities  of  the  government,  the 
defendant  had  discontinued  said  trains  Nos,  638  and  639,  as 
well  as  a  large  number  of  trains  on  other  lines,  thereby  conserv- 
ing equipment  and  fuel  in  order  to  assist  the  government  to  the 
greatest  possible  extent.  In  its  answer,  the  defendant  sets  up 
the  resolution  of  the  Railroads'  War  Board  urging  just  such  ac- 
tion as  the  defendant  has  taken  in  regard  to  the  Bagnell  branch 
passenger  train  service. 

The  case  was  set  down  for  hearing  at  the  office  of  the  Com- 
mission, and  was  heard  on  September  18,  1917,  In  pursuance 
to  an  understanding  then  had,  both  defendant  and  complainants 
later  filed  briefs  and  arguments,  and  the  case  is  now  submitted 
to  the  Commission  upon  the  evidence  and  upon  such  briefs. 

The  Bagnell  branch  on  the  Missouri  Pacific  Railroad  is  about 
45  miles  long  and  operates  between  Jefferson  City  and  Bagnell, 
pasing  through  the  stations  mentioned  above.  Prior  to  August 
5,  1917,  the  defendant  operated  trains  upon  such  branch  line  on 
the  following  schedule : 


No.  643 

Mixed 

Ex.  Sun. 

Miles. 

No.  644 

Mixed 

Ex.  Sun. 

8:00   A.   M. 
8:30  A.   M. 

0 
7 
13 
19 
24 
28 
33 
37 
40 
4S 

Lv 

....  Jefferson  City  . . . . 

...  -  S<*Tllfiro'a . 

...Ar.  N 

5:00   P.   M. 
4:30   p.   M 

8:55  A.   M. 

Linhmnn    

4 :  10   p.    M 

9:35   A.   M. 

RusseHville   

D 

8:50   P.    M. 

10-05   A.   M. 

....  Enon    

3:22   P     M 

10:30  A,   M. 

....  Olean    

D 

B 

3:05    p.    M 

11:20  A.   M. 

Eldon    

2:45   p.    M. 

11:36   A.   M. 

. . .  .Aurora  Springs  . . 

2:00   P.    M. 

11:46   A.   M. 

Lv. . . . 
Av 

....  Cooper   

1:45    P.    H. 

12:15   P.   U. 

BagneU   

. .  .Lv.  D 

1:15    P.    M. 

P.U.R.1918C. 


Digitized  by 


Google 


OLEAN  MILLING  CO.  v.  MISSOURI  P.  R.  CO. 


116 


l^o.  639 
Daily. 

Miles. 

No.  638 
Daily. 

7:00  A.   M. 
7:20  A.   M. 

0 
7 
13 
19 
24 
28 
33 
37 
40 
45 

Lv 

Jefferson  City 

ScrucrcrR 

...At.  N 

11:46  A.  M. 
11:26   A.   M. 

7:34  A.   M. 

, . . .  .  Lnliman    

11:10  A.   M. 

Tt50  a.   m. 

....  Russellville   

D 

10:56   A.   M. 

8:00  A.   M. 

....  £iion    

10:40   A.   M. 

8:15  A,   M. 

....  Olean    

b 

10:30  A.   M. 

8:32  A.   M. 

....  £Idon   

::.:::.D 

10:16   A.    M. 
10:03   A.   M. 

9:53   A.   M. 

9:35   A.   M. 

8:45   A.   il. 

....  Aurora  Springs  . . 

8:55   A.    M. 
9:15  A.   M. 

Lv. . . . 

Av 

....  Cooper 

Bagnell   

...Lv.  D 

From  this  schedule  it  appears  that  defendant  operated  *a  daily 
passenger  train,  which  left  Jefferson  City  at  7 :00  a.  m.,  arriving 
at  Bagnell  at  9:15  a.  m.,  and  returning  left  Bagnell  at  9:35 
A.  M.,  arriving  at  JeflFerson  City  at  11 :45  a.  m.  ;  and  defendant 
further  operated  a  mixed  train  every  day  in  the  week,  except 
Sunday,  which  left  Jeiferson  City  at  8:00  a.  m.,  arriving  at 
Bagnell  at  12 :15  p.  m.,  and  returning  left  Bagnell  at  1 :15  p,  m., 
arriving  at  Jeiferson  City  at  5 :00  p.  m. 

The  evidence  shows  that,  under  this  schedule,  the  people  living 
on  the  Bagnell  branch  were  able  to  go  to  Jefferson  City  in  time 
to  make  connections  with  the  fast  passenger  train  leaving  Jeffer- 
son City  for  Kansas  City  at  12 :20  p.  m.,  and  the  local  passenger 
train  between  Jefferson  City  and  Kansas  City  leaving  about  3 :00 
p.  M.,  and  were  able  to  make  connections  with  the  fast  passenger 
train  leaving  Jefferson  City  at  1:55  p.  m.,  for  St.  Louis,  and 
another  fast  passenger  train  leaving  Jefferson  City  at  3 :55  p.  m. 
for  St.  Louis,  and  the  local  passenger  train  leaving  Jefferson  City 
about  2:35  p.  m.  for  St.  Louis;  that,  under  the  mixed  train 
schedule,  they  were  then  able  to  load  their  live  stock  for  shipment 
to  St.  Louis  about  noon,  or  soon  thereafter,  and  that  such  arrange- 
ment enabled  them  to  get  their  stock  into  St.  Louis  within  a  rea- 
sonable time,  and  without  undue  shrinkage  in  transit. 

On  August  5,  1917,  the  defendant  discontinued  trains  Nos. 

638  and  639,  and  provided  a  schedule  for  mixed  train  service, 

one  train  each  way,  said  train  leaving  Jefferson  City  at  5:45 

A.  M.,  arriving  at  Bagnell  at  9:45  a.  m.,  and  the  return  train 

leaving  Bagnell  at  10:15  a.  m.,  arriving  at  Jefferson  City  at  2 :00 

p.  M.,  said  trains  being  known  as  trains  Nos.  650  and  651.     This 

train  leaves  Jefferson  City  after  the  arrival  of  the  fast  mail  from 

St.  Louis,  and  no  complaint  is  made  by  the  people  living  on  the 
P.U.K.1918C; 
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Bagnell  branch  about  inadequate  mail  service  in  so  far  as  getting 
their  mail  is  concerned,  but  the  witnesses  make  serious  complaint 
about  their  inability  to  get  their  mail  delivered  in  time  to  answer 
same  on  the  same  day,  the  schedule  time  of  leaving  being  only 
one-half  hour  after  the  arrival  of  this  train  at  Bagnell.  The 
testimony  shows  they  did  not  suffer  this  inconvenience  under  the 
prior  schedule. 

The  present  schedule  is  as  follows: 


651    Mixed. 

6:45  A. 

M. 

6:10  A. 

M. 

6:30   A. 

M. 

7:05  A. 

M. 

7:30   A. 

M. 

8:00  A. 

M. 

8:45  A. 

M. 

9:05  A. 

M. 

9:15   A. 

M. 

9:45  A. 

M. 

650   Mixed. 


..JofTerson  City    125.39  zui.     2:00  p.  M. 

.  . Scruggs    1 :25  P.  iff. 

. .  Loliman    1 :  00  p.  m. 

.  ..Russellville   12:35  P.  M. 

.Enon 12:01  A,  M. 

.Glean    111:40  a.  M. 

...Kldon    Ill:15  A.  M. 

...Aurora  Springs   11:00  a.  iff. 

. . .  Cooper    '  10 :  45  A.  iff, 

...Bagnell   170.70  mi.  10:15  A.  M. 


Serious  complaint  is  also  made  that,  by  reason  of  having  to 
load  live  stock  at  Bagnell  prior  to  10:15  a.  m.,  the  shrinkage 
has  very  largely  increased,  as  the  live  stock  is  necessarily  kept 
in  the  cars  until  arrival  at  St.  Louis  the  following  morning. 
Under  the  schedule  now  in  force,  the  train  leaves  Bagnell  three 
hours  earlier  than  the  mixed  train  left  under  the  old  schedule. 
The  testimony  also  tends  to  show  considerable  inconv(niience 
to  the  people  on  this  branch  in  their  passenger  service.  They 
are  now  unable  to  make  connection  with  the  noon  train  for 
Kansas  City,  which  leaves  at  12:20  p.  m.,  or  with  the  fast  train 
for  St.  Louis  leaving  at  1:55  p.  m.  The  inconvenience  to 
those  going  to  St.  Louis  is  not  so  great  as  it  is  to  those  going  to 
Kansas  City.  If  the  Bagnell  train  is  on  time,  they  arrive  in 
Jefferson  City  in  ample  time  to  take  the  local  train  at  2:35 
p.  M.,  or  the  fast  train  at  3 :55  p.  m.,  but  going  towards  Kansas 
City,  the  citizens  of  the  Bagnell  branch  either  have  to  take  the 
slow  local  train  at  3 :00  p.  m.,  or  wait  for  one  of  the  late  night 
trains. 

There  can  be  no  question  under  the  evidence  that  the  people 
on  this  branch  suffer  real  inconvenience  by  reason  of  the  cur- 
tailed train  service. 

On  the  other  hand,  the  evidence  introduced  on  behalf  of  the 
defendant  shows  the  enormous  numbers  of  troops  that  are  ocm- 
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stantly  being  moved  under  orders  from  the  government,  a  large 
portion  of  which  use  the  equipment  of  the  defendant.  The  de- 
fendant shows  it  has  no  excess  passenger  train  equipment ;  and 
in  order  to  procure  necessary  equipment  for  such  use,  it  must 
necessarily  take  the  same  out  of  service.  Not  only  does  the 
evidence  show  that  the  defendant  must  move  soldiers  to  and 
from  the  cantonments  and  training  camps  within  its  own  ter- 
ritory, but  must  be  prepared  upon  very  short  notice  to  furnish 
engines  and  cars  for  the  movement  of  troops  from  other  lines 
over  its  road;  and  that  defendant  has  even  been  compelled  to 
lend  its  engines  and  cars  to  other  railroads  for  the  movement 
of  government  troops  and  equipment. 

The  evidence  shows  that  the  earnings  of  the  passenger  trains 
on  the  Bagnell  branch  were  very  low ;  and  while  defendant  dis- 
claims any  intention  to  discontinue  train  service  solely  on  the 
gi'ound  of  small  earnings,  its  officers  urge  upon  the  Commission 
the  thought  that  low  earnings  are  evidence  of  little  usage,  and 
this  tends  to  show  that,  by  taking  off  such  trains,  the  general 
public  will  suffer  less  inconvenience  than  they  would  by  taking 
off  trains  returning  large  earnings  with  accompanying  large  use 
by  the  public. 

The  evidence  shows  that  the  engine  used  by  defendant  in  op- 
erating its  passenger  trains  on  the  Bagnell  branch  was  taken  to 
the  shops  at  Sedalia,  and,  at  the  time  of  the  hearing,  was  being 
repaired  for  the  purpose  of  being  used  upon  the  White  river 
branch  of  its  system  between  Joplin  and  Newport,  there  to  relieve 
an  engine  of  greater  weight  and  larger  capacity  which  defend- 
ant proposed  to  use  on  the  main-line  service  in  moving  troops. 

The  passenger  coach  used  on  the  Bagnell  branch  has  been  taken 
to  Sedalia,  and  used  in  the  movement  of  troops.  The  combina- 
tion baggage  and  passenger  coach  had  been  exchanged  for  one 
of  smaller  capacity  and  the  larger  one  was  in  use  for  moving 
troops,  and  the  use  of  the  smaller  combination  car  upon  the 
present  mixed  train  released  a  drover's  caboose  for  use  by  de- 
fendant elsewhere. 

Defendant's  witnesses  showed  that  the  train  service  had  been 
cnrtailed  by  taking  off  trains  between  various  other  points  on  its 
system;  for  example,  a  passenger  train  between  Carthage  and 
Topeka,  Kansas,  a  local  train  between  Nevada  and  Kansas  City, 
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a  passenger  train  on  the  Warsaw  branch,  a  passenger  train  on  the 
Versailles  branch;  by  taking  off  eighteen  to  twenty  suburban 
trains  in  the  vicinity  of  St.  Louis;  by  eliminating  passenger 
service  from  Illmo  to  Cairo;  by  taking  off  one  passenger  train 
between  Springfield  and  Joplin  on  the  White  river  branch;  by 
taking  off  a  passenger  train  between  Pittsfield  and  Xewport ;  by 
taking  off  a  local  train  between  Sedalia  ancl  Jefferson  City,  and 
also  a  passenger  train  on  the  Lexington  branch.  The  testimony 
of  the  defendant  tended  to  show  that,  by  such  elimination,  de- 
fendant had  saved  between  eighteen  and  twenty  thousand  train 
miles  of  train  operation  per  month,  to  say  nothing  of  the  saving 
of  coal  thereby.  It  appeared  in  the  evidence  that,  at  the  date 
of  hearing,  the  Missouri  Pacific  had  on  hand  not  to  exceed  three 
days'  supply  of  coal. 

Defendant's  evidence  showed  that  it  had  saved  in  Missouri 
by  eliminating  such  train  service  six  engines,  one  ba^age  car, 
and  ten  coaches ;  that  it  had  taken  out  of  service  in  Illinois,  Ar- 
kansas, and  Missouri  altogether  nine  engines,  two  baggage  cars, 
one  baggage  and  express  car,  three  baggage  and  mail  cars,  and 
fourteen  coaches.  It  seems  that  all  these  engines,  coaches,  and 
baggage  cars  were  either  in  use  in  hauling  troops,  or  were  sup- 
planting better  equipment  that  was  in  such  use,  and  that  some  of 
the  engines  were  being  repaired  for  that  use. 

The  testimony  showed  that  the  defendant  was  unable  to  pur- 
chase any  new  equipment  whatever ;  that  cars  could  not  be  pro- 
cured within  several  months;  and  that  it  was  impossible  to 
purchase  engines  earlier  than  eighteen  months  after  date  of  or- 
der, and  then  there  was  no  assurance  as  to  date  of  delivery. 

We  are  of  opinion  that,  under  the  showing  made,  the  defend- 
ant is  making  a  bona  fide  effort  to  assist  the  government  in  the 
crisis  of  war,  and  that  there  is  no  more  reason  for  restoring  pas- 
senger train  service  ^n  this  line  than  on  various  others  where 
such  passenger  service  has  been  curtailed  for  war  purposes.  We 
have  no  hesitancy  in  saying  that,  under  the  showing  made,  the 
Commission  would  order  a  restoration  of  its  passenger  train 
service  were  it  not  for  the  exigencies  of  the  war  in  which  we  are 
engaged;  but  in  times  like  these  the  Public  Service  Commission 
must  be  very  careful  to  make  no  orders  and  requirements  upon 
the  railroads  that  will  tend  to  hinder,  delay,  or  embarrass  the 
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government  in  its  work  of  prosecuting  the  war  to  a  victorious 
conclusion.  It  is  the  patriotic  duty  of  private  citizens,  as  well 
as  public  officials,  to  lend  their  aid  to  this  end,  putting  aside  all 
personal  consideration. 

We  therefore  feel  that,  at  the  present  time,  the  defendant 
should  not  be  required  to  restore  its  passenger  train  service  on 
the  Baguell  branch.  However,  the  Commission  will  reserve  ju- 
risdiction in  this  case  for  the  purpose  of  making  such  further 
and  additional  orders  as  necessity  therefor  may  from  time  to  time 
appear,  and  will  reopen  this  case  and  hear  further  testimony  at^ 
any  time  upon  a  showing  that  the  necessities  of  the  war  no  longer 
require  the  use  .of  the  equipment  formerly  in  service  upon  this 
line. 

^\e  have  made  considerable  study  of  the  present  schedule  with 
a  view  of  determining  some  better  schedule  for  the  people  living 
on  the  Bagnell  branch.  We  are  unable  to  figure  out  any  schedule 
that  will  better  meet  the  connections  for  passenger  service  than 
are  now  made  by  the  present  schedule  in  the  absence  of  special 
passenger  service.  There  is  no  reason  why  defendant  should  not 
meet  the  schedule  now  in  force,  and  the  Commission  expects  such 
service,  and  a  failure  to  furnish  same  will  be  a  potent  argument 
for  restoration  of  separate  passenger  service.  If  the  people  liv- 
ing on  this  branch  would  prefer  to  abandon  the  present  passenger 
connections  at  Jefferson  City  for  better  freight  service,  the  case 
can  be  reopened  on  that  point.  We  have  not  felt  that  we  were 
sufficiently  advised  to  order  such  change  under  the  evidence  so 
far  adduced  in  this  hearing. 

On  the  evidence  now  before  the  Commission,  we  are  of  the 
opinion  that  we  will  not  be  authorized  either  in  ordering  pas- 
senger train  service  restored,  or  ordering  any  changes  made  in  the 
present  schedule  of  the  mixed  trains. 

An  order  will  be  entered  in  accordance  with  the  views  herein 


All  concur. 
Busby,  C,  absent. 

Note. — In  Ipswich  Mills  v.  American  Exp.  Co.  D-439,  Jan.  14, 
1^18,  the  New  Hampshire  Commission  in  denying  a  petition  for  a 
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free  express  pick-up  and  delivery  system  in  Belmont,  because  of  war 
conditions  said :  "The  Federal  government  is  making  large  demands 
upon  all,  and  especially  upon  transportation  companies,  and  it  is  an 
adopted  principle  in  all  regulation  not  to  require  any  extension  of 
service  or  extra  expense  unless  it  shall  clearly  count  in  helping 
win  the  war,  which  is  the  overwhelmingly  absorbing  interest  and 
business  of  our  country  at  the  present  time/* 

In  Chambers  v.  Philadelphia  Rapid  Transit  Co.  (Pa.)  Complaint 
Docket  No.  1642,  Jan.  22,  1918,  a  street  railway  company  was  ex- 
cused from  roofing  part  of  its  station  platforms  because  of  inability 
to  secure  material  and  labor  during  war  times. 


MONTANA  PUBLIC  SERVICE  COMMISSION. 

INTERMOUNTAIN  TELEPHONE  &  ELECTRIC  COMPANY 

V. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH  COM- 
PANY. 

[Docket  No.  621;  Report  and  Order  No.  219.] 

Commissions  —  Jurisdiction  —  Adjudication  —  Contract, 

1.  The  Montana  Commission  is  without  jurisdiction  to  adjudicate 
or  enforce  the  terms  of  a  connecting  line  contract  between  two  telephone 
utilities. 

Intercorporate  relations  —  Jurisdiction  of  Com,mission  —  Division  of 
profits, 

2.  The  Montana  Commission  has  authority  to  Insist  that  connect- 
ing line  contracts  between  a  state-wide  telephone  utility  and  a  connect- 
ing company  shall  not  provide  for  a  greater  or  less  division  of  profits 
than  exists  between  such  utility  and  other  similar  connecting  lines. 

(Hall,  Commissioner,  dissents.) 

[November  23,  1917.1 

Complaint  for  division  of  proceeds  under  telephone  connect- 
ing line  agreement  between  the  parties;  complaint  so  far  as 
inquiring  on  interpretation  or  enforcement  of  the  contract  dis- 
missed ;  parties  ordered  to  file  their  connecting  line  contract. 

Hearing  was  regularly  held  at  Helena,  Montana,  on  July  11, 
1917,  at  10  o'clock  a.  m. 

Appearances:     Edward  Horsky  for  the  complainant;  0.  Q, 
Cotton  for  the  defendant. 
r.u.K.ioisc. 
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Bj  the  Commission:  The  Intermountain  Telephone  &  Elec- 
tric Company,  a  Montana  corporation,  with  an  exchange  at 
Big  Ox,  filed  a  complaint  relative  to  a  controversy  with 
the  Mountain  States  Telephone  &  Telegraph  Company  respect- 
ing the  division  of  proceeds  in  the  Marysville  district.  It  was 
alleged  that  the  Marysville  Eural  Telephone  Company,  the 
predecessor  in  interest  of  the  complainant,  constructed  and  oper- 
ated a  party  line  from  Canyon  creek  to  Marysville  in  ]?909, 
connecting  with  a  toll  circuit  of  the  Rocky  Mountain  Bell  Tele- 
phone Company,  the  predecessor  of  the  defendant. 

On  February  1,  1911,  an  agreement  was  entered  into  by  and 
between  the  Rocky  Mountain  Bell  Telephone  Company  and  the 
Marysville  Rural  Telephone  Company,  by  the  terms  of  which 
the  following  arrangement  was  made:  The  Marysville  Rural 
Telephone  Company  was  to  pay  the  Rocky  Mountain  Bell  Tel- 
ephone Company  $10  per  year,  per  station,  or  83^  cents  per 
month,  for  the  use  of  the  toll  line  of  the  latter  company  and  the 
service  with  its  Helena  subscribers.  This  contract  was  to  expire 
the  Ist  day  of  February,  1912,  or  thereafter  upon  the  expiration 
of  thirty  days  after  written  notice  of  intention  to  terminate  the 
same.  The  complainants  allege  that  this  agreement  was  satis- 
factory to  the  successors  of  the  defendant  company,  although  it 
only  granted  an  income  revenue  of  about  $300  per  year. 

In  consideration  of  this  agreement,  the  complainant  construct- 
ed new  lines  and  increased  its  business  until  it  was  returning  a 
revenue  of  $2,300  per  year  in  lieu  of  the  original  $300,  which 
apparently  was  satisfactory. 

It  is  further  allied  that  the  defendant  refused  to  continue 
this  contract,  and  that  for  a  time  a  substitute  contract  was  in 
effect,  but  at  the  present  time  the  complainant  is  at  a  loss  to  know 
its  contractual  relationship  with  the  defendant  company. 

The  complainant  avers  that  it  is  operating  at  a  loss  of  prac- 
tically $1,500  per  year,  and  that  unless  an  equitable  rate  is 
granted,  will  be  compelled  to  suspend  operation  and  deprive  the 
community  it  serves  of  telephone  service.  The  plaintiff  prays 
for  proper  and  adequate  relief  in  the  premises. 

The  defendant  filed  an  answer,  admitting  the  allegations  of 
paragraph  1  of  the  complaint,  but  denied  all  other  allegations. 

The  testimony  at  the  hearing  was  to  the  effect  that  a  contract 
P.U.R.1918C.  ^  T 
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was  entered  into  on  February  1,  1911,  between  the  predecessors 
in  interest  of  the  respective  parties  hereto,  by  virtue  of  which 
stations  on  the  complainants'  lines  should  be  furnished  Helena 
exchange  service  on  the  defendant's  toll  line  at  a  rate  of  $10 
for  each  of  complainants'  stations,  with  a  minimum  annual 
charge  of  $300  to  be  paid  to  the  defendant  company  by  the  com- 
plainants. This  contract  in  no  manner  contained  provisions 
relative  to  the  contract  of  subscribers,  and  referred  only  to  the 
arrangement  between  the  two  utilities  concerned.  This  contract 
was  to  remain  in  effect  until  February  1,  1912,  and  thereafter 
until  the  expiration  of  thirty  days  after  written  notice  of  inten- 
tion to  terminate  the  same,  given  by  either  party  to  the  other. 
It  was  agreed  that  the  defendant  company  give  thirty  days'  notice 
to  the  complainant  that  the  contract  should  be  terminated  on 
October  30,  1913. 

On  March  4,  1913,  the  law  creating  the  Public  Service  Com- 
mission of  Montana  became  effective.  It  was  agreed  by  all  par- 
ties that  the  contract  of  February  1,  1911,  was  in  effect  at  that 
time. 

During  the  month  of  March,  1913,  the  Public  Service  Com- 
mission made  an  order  requiring  all  companies  subject  to  its 
jurisdiction  to  file  the  rates  as  well  as  copies  of  any  and  all  ex- 
isting contracts. 

The  evidence  further  disclosed  that  a  second  contract  was  en- 
tered into  between  the  complainants  and  defendants  on  October 
30,  1913,  providing  generally  for  connections  passing  through 
long-distance  lines  of  both  parties,  but  not  originating  at  Big 
Ox,  and,  where  a  switching  service  was  performed,  each  party 
should  take  its  share  of  the  total  long-distance  chai^,  aecording 
to  its  published  schedule  charge,  with  no  charge  for  switching. 

It  was  further  provided  that,  for  switching  other  than  through 
business,  the  defendant  should  pay  15  per  cent  of  the  defendant's 
charge  for  each  message,  originating  at  Big  Ox,  for  transmission 
to  points  on  the  defendant's  system. 

A  parol  agreement  was  also  entered  into  by  which  the  manager 

of  the  complainant  company  was  to  receive  an  allowance  of  $100 

per  month.    This  agreement,  however,  was  not  filed  in  the  office 

of  the  Commission,  nor  did  the  Commission  have  any  knowledge 

of  the  same.  Neither  the  complainant  nor  liie  defendant  has 
P.U.R.1918C.  ^ 
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filed  with  the  Commission  any  notice  of  the  termination  of  the 
agreement  of  February  1,  1911,  nor  was  the  Commission  advised 
of  the  contents  of  the  agreement  of  October  30,  1913. 

Considerable  testimony  was  offered  relative  to  the  merits  or 
demerits  of  the  service  and  the  contractual  relations  between  the 
complainants,  defendants,  and  the  public.  Briefs  were  filed  after 
the  hearing,  dealing  largely  with  the  jurisdiction  of  this  Com- 
mission and  distinction  between  rates  and  contracts  involved  in 
this  case. 

FINDINGS. 

[1,  2]  After  a  thorough  consideration  of  the  testimony  and 
briefs  in  this  case,  the  Commission  feels  that  all  parties  to  this 
controversy  have  failed  to  appreciate  and  understand  the  position 
of  this  Commission  in  matters  of  this  nature. 

Chapter  52  of  the  13th  Session  Laws  specifically  states  "that 
nothing  in  this  act  shall  be  construed  as  vesting  judicial  powers 
in  this  Commission." 

We  believe  that  this  act  precludes  us  from  considering  the 
equitable  provision  of  the  contract  or  enforcement  thereof.  We 
are  thereby  precluded  from  passing  upon  the  question  of  the 
validity  of  the  parol  agreement  and  contract  of  October  30,  1913, 
or  to  determine  the  date  of  the  alleged  termination  of  the  same. 
The  above  matters  are  questions  to  be  adjudicated  by  the  courts. 

Complainant  alleges  that,  unless  a  more  equitable  adjustment 
of  earnings  is  made,  it  will  suffer  great  injury.  We  find  that 
chapter  4401  of  the  Civil  Code  provides  a  legal  remedy  in  these 
premises  under  a  court  action  of  condemnation  and  award. 

We  disagree  with  the  contention  of  the  defendants  that  the 
Commission  has  no  jurisdiction  on  the  grounds  that  no  rate  mat- 
ters are  involved.  We  maintain  that  we  have  absolute  authority 
to  insist  that  the  contracts  between  the  Mountain  States  Tel- 
ephone &  Telegraph  Company  and  the  Intermountain  Telephone 
&  Electric  Company  shall  not  provide  for  a  greater  or  less  divi- 
sion of  profits  than  exists  between  the  defendant  company  and 
other  connecting  lines  similar  to  the  Intermountain  Telephone  & 
Electric  Company.  Otherwise  such  action  would  be  discrim- 
batory,  both  as  affecting  the  connecting  companies  directly  and 

the  patrons  thereof  indirectly. 
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Both  parties  to  this  action  are  to  be  criticized  for  the  fact  that 
no  record  of  contract,  excepting  a  blanket  connecting  line  blank 
agi-eement,  was  filed  with  this  Commission  prior  to  this  hearing. 

The  Conmiission  was  not  apprised  of  the  contract  of  February 
1, 1911,  or  the  alleged  termination  of  the  same. 

No  notice  was  given  of  the  contract  tibat  was  voluntarily  en- 
tered into  on  October  30,  1913,  and  which  was  apparently  satis- 
factory to  all  parties  concerned  for  a  time.  The  Commission 
had  no  notice  of  the  alleged  termination  of  this  second  contract 
or  of  the  arrangement  now  in  effect. 

In  dispute  of  these  facts  now  that  a  dispute  has  arisen,  we  are 
advised  of  the  conditions  and  expected  to  adjudicate  and  enforce 
contracts  that,  through  negligence  or  indifference,  were  not  filed. 
This  the  Commission  refuses  to  do,  and  will  enter  an  order  dis- 
missing the  complaint  as  far  as  interpretation  or  enforcement  of 
the  alleged  contracts  is  concerned,  as  under  the  peculiar  circum- 
stances we  maintain  that  these  are  matters  for  courts  of  com- 
petent jurisdiction.  We  will  order,  further,  that  the  parties 
hereto  file  the  connecting  line  contract  now  in  existence  within 
twenty  days  in  order  to  avoid  contention  in  the  future. 

ORDER. 

This  case  being  at  issue,  and  an  investigation  of  the  matters 
and  things  involved  having  been  made,  and  the  Commission  hav- 
ing on  the  date  hereof  made  its  report  containing  the  findings  of 
fact  and  conclusions  thereon,  which  report  is  made  a  part  hereof, 

It  is  therefore  ordered  that  the  complaint,  so  far  as  interpreta- 
tion or  enforcement  of  contracts  is  concerned,  is  dismissed. 

It  is  further  ordered  that  the  complainant  and  defendant  each 
file  their  connecting  line  contract  within  twenty  days  from  date 
of  service  hereof. 

It  is  further  ordered  that  the  secretary  serve  a  certified  copy  of 
this  report  and  order  upon  the  parties  to  this  hearing. 

Hall,  Commissioner,  dissenting:  The  questions  involved  in 
this  case  depend  upon  the  construction  of  the  statutes  of  Mon- 
tana in  chapter  52,  Acts  of  the  13th  Legislative  Assembly,  and 
,  the  orders  of  this  Board,  made  pursuant  thereto,  order  No.  1 
reading  as  follows ; 
P.U.R.19J8C. 
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Pursuant  to  the  provisions  of  §  11,  chapter  52,  Session  Laws 
of  1913,  it  is  hereby  ordered  that  every  public  utility,  producing, 
delivering,  or  furnishing  to  others,  heat,  street  railway  serv- 
ice, light,  power  in  any  form  or  by  any  agency,  water  for  busi- 
ness, manufacturing,  household  use,  or  sewerage  service,  tele- 
graph or  telephone  service,  shall  file  in  duplicate  with  the  Com- 
mission not  later  than  April  8,  1913,  printed  or  typewritten 
schedules  showing  all  rates,  tolls,  and  charges  in  effect  or  any 
service  performed,  and  all  rules  and  regulations  in  any  manner 
affecting  the  rates  charged,  or  service  rendered,  this  to  include 
copy  of  any  and  all  existing  contracts.  Such  schedules  also  to 
embody  any  and  all  service  furnished  gratis,  and  the  same  shall 
be  submitted  over  the  signature  of  the  proper  officer. 

By  order  of  the  Public  Service  Commission  of  the  State 

of  Montana 

By  K.  F.  McLaren,  Secretary. 
Helena,  Montana,  March  27,  1913. 

The  majority  opinion  also  is  in  direct  conflict  with  the  official 
opinion  rendered  by  the  attorney  general's  office  to  this  Board,  in 
compliance  with  a  request  for  the  same.  The  attorney  general's 
opinion  furnished  this  board  is  as  follows : 

"I  acknowledge  receipt  of  your  communication  of  recent  date 
submitting  the  files,  briefs,  and  transcript  in  docket  621,  in  the 
matter  of  the  Mountain  Telephone  &  Telegraph  Company,  com- 
plainant, vs.  Mountain  States  Telephone  &  Telegraph  Company, 
defendant,  and  requesting  my  opinion  as  to  whether  or  not  you 
have  jurisdiction  in  the  matter,  and  whether  or  not  the  Com- 
mission has  authority  to  enter  a  binding  order  in  the  case,  and 
to  what  extent  such  order  may  be  made  effective. 

"It  appears  from  the  transcript,  that  the  complainant  and  de- 
fendant, on  February  1,  1911,  entered  into  a  contract  whereby 
stations  on  complainant's  lines,  receiving  service  through  its  Big  ' 
Ox  switchboard,  should  be  furnished  Helena  exchange  service 
l»y  the  defendant  company,  by  way  of  John's  ranch,  at  the  rate  of 
110  per  year  for  each  of  complainant's  stations  with  a  minimum 
charge  of  $300  per  year,  to  be  paid  to  defendant  company  by 
•complainant.  The  defendant  company  had  no  dealings  whatever 
^ith  complainant's  subscribers,  the  '•ontract  being  between  the 
two  utilities.     Said  contract  contained  a  provision  that  it  should 

remain  in  force  until  February  1,  1912,  and  thereafter  until  the  (^ r^r^r^]r> 

I*-U.R.1918C.  '  Jigitized  by  VjOO^ IL 


126  MONTANA  PUBLIC  SERVICE  COMMISSION. 

expiration  of  thirty  days  after  written  notice  of  intenticm  to 
terminate  the  same  given  by  either  party  to  the  other.  Both 
parties  admit  that  the  defendant  company  gave  thirty  days'  no- 
tice that  the  contract  would  be  terminated  on  October  30,  1313. 

"On  October  30,  1913,  a  second  contract  was  entered  into  be- 
tween complainant  and  defendant,  wherein  it  was  agreed  that 
for  communications  passing  over  the  long-distance  line  of  both 
parties,  where  neither  the  party  calling  nor  the  party  called  was 
at  Big  Ox,  and  where  switching  was  performed,  each  party 
should  take  its  share  of  the  total  long-distance  charge,  according 
to  its  published  schedule  charges,  no  charge  being  made  for 
switching;  and  that  for  switching,  other  than  through  business, 
the  defendant  should  pay  the  complainant  15  per  cent  (with  a 
maximum  of  15  cents  on  any  one  message),  of  the  defendant's 
charge  for  each  message,  originating  at  Bix  Ox  and  passing  to 
points  on  defendant's  system;  messages  incoming  to  and  termi- 
nating at  Big  Ox  to  be  switched  by  complainant  without  charge 
to  defendant. 

"The  agreement  entered  into  between  complainant  and  defend- 
ant on  February  1,  1911,  was  in  full  force  and  effect  on  March 
4,  1913,  the  date  when  chap.  52,  Acts  of  13th  Legislative  As- 
sembly, became  effective,  no  action  having  been  taken  by  either 
party  towards  terminating  such  agreement  prior  to  such  date. 

"Neither  complainant  nor  defendant  ever  filed  with  the  Com- 
mission any  notice  that  the  agreement  of  February  1,  1911,  had 
ever  been  terminatexi,  and  neither  was  any  copy  of  the  agreement 
of  October  30,  1913,  ever  filed  with  or  approved  by  the  Com- 
mission. 

"It  is  contended  by  defendant  that  this  matter  involves  no 
rate  question,  but  is  purely  a  matter  of  the  private  relations  be- 
tween the  two  companies.  I  think  this  contention  is  unsound. 
If  it  does  not  involve  a  rate  question  it  certainly  involves  a  ques- 
tion of  service,  and  comes  within  the  provisions  of  chap.  52, 
Sess.  Laws  1912. 

"I  am  of  the  opinion  that  the  agreement  entered  into  on  Feb- 
ruary 1,  1913,  being  in  full  force  and  effect  when  chap.  52,  Acts 
13th  Sess.,  became  effective,  the  same  could  not  be  terminated 
and  a  new  contract  entered  into  providing  a  different  method  of 
compensation,  or  fixing  new  and  different  rates  of  compensation, 
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without  filing  the  same  with  and  procuring  the  approval  of  the 
Commission.  It  therefore  follows  that  the  acts  of  the  defendant 
attempting  to  terminate  the  contract  of  February  1,  1911,  and 
the  contract  entered  into  on  October  30,  1913,  not  having  been 
filed  with  nor  approved  by  the  Commission,  were  and  are  null 
and  void. 

"As  to  what  orders  the  Commission  may  make  in  this  matter, 
and  to  what  extent  such  orders  may  be  made  effective,  I  am  of 
the  opinion  that  the  Commission  may  make  an  order  disapprov- 
ing the  contract  of  October  30,  1913,  and  directing  that,  from 
the  date  of  such  order,  the  two  companies  shall  comply  with  the 
provisions  of  the  contract  of  February  1,  1911,  or,  the  Commis- 
sion may  establish  joint  rates  between  the  city  of  Helena  and  the 
various  stations  of  complainant,  apportioning  such  rates  between 
the  two  companies  in  such  manner  as  may  seem  just  and  equita- 
ble, also  fixing  the  amount,  if  any,  to  be  charged  for  switching 
at  Big  Ox. 

"I  am  of  the  opinion,  however,  that  the  Commission  cannot 
deteimine  either  the  amount  of  damages  which  either  of  the 
utilities  may  have  suffered  because  of  the  attempted  termina- 
tion of  the  contract  of  February  1,  1911,  or  make  any  effective 
order  requiring  either  of  said  utilities  to  refund  to  the  other  any 
amount  claimed  to  have  heem.  wrongfully  paid  or  collected  by  rea- 
son of  such  att^npted  termination  of  such  contract  These  are 
matters  for  the  courts,  and  the  parties  must  seek  redress  therein." 

In  view  of  the  foregoing  and  the  question  involved  being  pure- 
ly a  legal  matter,  I  believe  that  this  Board  should  have  followed 
the  attorney  general's  opinion,  and  I  therefore  dissent  from  the 
opinion  of  the  majority  of  the  Board  in  this  case. 
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EE  EMMA  H.  ROSE  et  aL 
[Application  No.  3006.] 

FAIBPLAY  WATER  USERS  ASSOCIATION 

EMMA  H.  ROSE  et  aL 

[Cage  No.  1128.] 

[Decision  No.  5058.] 

Service  —  Water  —  Ditch  —  Abandonment  —  Insufficient  revenue  — 
Prerequisites, 

The  California  Commission  would  not  permit  a  water  utility  to 
abandon  service  because  of  the  insufficiency  of  revenues  to  keep  its 
property  in  repair,  until  it  either  stipulated  that  it  would  abandon  its 
ditch  and  water  right  and  convey  it  for  a  nominal  sum  to  some  person 
who  desired  to  undertake  their  operation,  or  filed  statements  from 
consumers  agreeing  to  the  abandonment;  since  such  consumers,  though 
few  in  number  and  using  but  a  limited  amount  of  water,  have  acquired 
rights  which  should  not  be  destroyed  without  just  compensation. 

[January  19,  1918.] 

AlPplication  for  permission  to  discontinue  the  operation  of 
the  Douglas  ditch  in  El  Dorado  county,  joined  with  the  com- 
plaint of  the  Fairplay  Water  Users  Association  against  appli- 
cants to  require  a  continuance  of  the  service;  order  authorizing 
the  abandonment  provided  applicant  stipulates  to  convey  the 
property  in  the  manner  provided  in  the  order,  or  obtains  state- 
ments from  consumers  waiving  the  right  of  service,  on  or  before 
March  1,  1918,  otherwise  the  utility  shall  proceed  to  render  ade- 
quate service. 

Appearances :  McCutcheon,  Olney,  &  Willard,  by  J.  M.  Man- 
non,  for  applicants  and  defendants ;  Geo.  H.  Thompson  for  com- 
plainants. 

By  the  Commission:  Emma  H.  Rose,  Anna  G.  Lane,  and 
Hobart  Estate  Company,  a  corporation,  apply  for  authority  to 
discontinue  the  operation  of  the  Douglas  ditch  in  El  Dorado 
county,  alleging  that  only  surplus  water  has  been  furnished  as 
an  accommodation  to  a  few  individuals  for  mining  purposes; 
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that  because  of  seepage  loses  and  high  cost  of  maintenanee  and 
operation  the  ditch  cannot  now  be  operated  economically;  and 
that  it  will  not  now  carry  water.  The  owners  offer  to  repair  and 
operate  the  ditoh  and  furnish  water  without  profit  to  the  in- 
habitants of  Fairplay  and  vicinity  provided  users  will  on  th^r 
part  advance  the  cost  of  repair  and  insure  subsequent  payment 
of  maintenance  and  operation  expense  and  taxes. 

The  owners  of  the  ditch  will  be  referred  to  hereinafter  as 
"applicants." 

The  issues  raised  in  case  No.  1128  are  whether  applicants 
operate  the  Douglas  ditch  as  a  public  utility ;  whether  there  is  an 
established  obligation  to  serve  water  to  the  district  under  the 
ditch  and  its  laterals;  and  to  what  extent,  if  at  all,  the  water 
may  be  iised  in  another  community. 

A  public  hearing  in  both  matters  was  held  by  Examiner  West- 
over  at  Fairplay. 

The  Douglas  ditch,  which  is  about  25  miles  long,  begins  in 
the  northwest  quarter  of  section  12,  township  8  north,  range  14 
cast  on  the  middle  fork  of  Consumne  river,  extends  generally 
westerly  and  southerly  to  a  point  near  Indian  Diggings,  where 
it  discharges  into  a  tributary  of  the  south  fork  of  the  Consumne. 

Applicants  divert  water  lower  down  on  both  branches  of  the 
ConsimMie,  selling  to  patrons  as  a  public  utility  and  using  a  por- 
xioa  of  the  supply  privately. 

The  majority  of  complainant's  members  who  reside  in  the 
vicinity  of  Fairplay  receive  water  through  the  Fairplay  ditch, 
one  of  four  laterals  of  Douglas  ditch.  The  vicinity  of  Omo 
Ranch,  where  some  of  the  complainants  live,  is  served  by  another 
lateral,  the  Bottle  Diggings  ditch.  All  of  these  ditches  are  owned 
and  controlled  by  applicants. 

The  Douglas  ditch  was  built  in  1853  by  the  Cedar  &  Indian- 
ville  Water  Company,  a  corporation  organized  for  "agricultural, 
mining,  and  mechanical"  purposes.  That  company  sold  water 
indiscriminately  to  the  public.  Applicants  later  came  into  pos- 
session of  the  property  and  continued  to  sell  water  to  the  public 
down  to  1900.  Until  then  water  was  used  almost  wholly  for 
mining,  but  small  amounts  were  used  for  irrigation.  Since  1900 
applicants  have  discouraged  water  sale,  but  admit  having  sold  to 

the  public  water  not  required  by  them  in  their  mining  operations. 
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Water  not  used  by  applicants  for  mining  at  Indian  Diggings  or 
sold  was  turned  into  the  creek  below  the  mine  and  found  its  way 
to  the  Plymouth  Mine  at  Plymouth,  which  is  still  being  operated 
by  applicants.  Mining  at  Indian  Diggings  has  been  discontinued 
for  a  number  of  years. 

No  water  was  carried  in  Douglas  ditch  in  1917  because  at  a 
point  about  7  miles  below  the  intake  a  flume  was  washed  out 
last  winter.  The  cost  of  replacing  this  flume  is  estimated  by 
applicants'  engineers  and  superintendent  at  about  $1,000,  they 
alleging  great  difficulties  in  construction  and  transporting  sup* 
plies  to  the  point  in  question.  These  witnesses  estimate  the 
total  cost  of  repairs  and  reconstruction  now  necessary  along  the 
Douglas  ditch  at  $3,082,  and  that  other  replacements  and  re- 
pairs will  probably  be  needed  in  the  next  two  or  three,  years  of 
an  estimated  cost  of  $3,000.  C!omplainants'  witnesses  estimated 
that  sufficient  repairs  to  place  the  ditch  in  condition  to  carry 
water  could  have  been  made  for  $300  prior  to  the  washout  of 
the  flume^  and  that  they  had  an  offer  in  the  spring  of  1916  for 
doing  work  of  that  character  for  that  sum. 

The  operating  revenue  and  expenses  for  seven  years  down  to 
the  time  when  the  flume  was  washed  out  last  winter  are  shown 
below : 


Year. 

Income. 

$1,320.30 

•      1,063.05 

87.50 

44.00 

1*2.50 
75.95 

Labor. 

SuppUes. 

Taxes.     |      Lom. 

1010  

$1,920.00 
1,960.00 
2,033.50 
1,703.50 
1,603.50 

$283.05 
257.38 
123.58 
113.58 

$344.00,    $1,176.75 
344.00       1,498.33 
344.00       2,413.58 
344.00       2,117.08 
344.00       2,497.88 

400.00  1,811.54 

400.001  1,428.16 

1011   

1912  

1913  

1914 

1915  

1,805.00|          119.04 
1,019.26'             84.85 

1916 

The  income  for  1910  and  1911  was  principally  from  mining 
operations.  Nearly  all  mining  operations  ceased  in  1911  in  the 
territory  served  by  Douglas  ditch. 

The  testimony  of  various  water  users  discloses  that  some  10 
acres  has  been  irrigated  recently,  and  that  several  dwellings  have 
used  domestic  water  from  the  Douglas  ditch.  In  the  season  of 
1916  complainant  had  control  of  the  ditch  for  a  rental  of  $5 
per  month  during  the  irrigation  season,  during  which  some  d 
acres  were  watered. 
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Testimony  of  appKcants'  witnesses  shows  Aat  diere  is  heavy 
seepage  loss  frcxn  the  ditch  and  laterals. 

Unless  there  is  current  demand  for  the  full  supply  available, 
vhich  was  not  shown,  the  loss  of  water  is  not  vital,  and  can  in 
part  be  remedied  by  known  methods. 

The  president  of  complainant  association,  on  behalf  of  the 
association  and  its  members,  agreed  to  an  increase  in  rates  suffi- 
cient to  cover  economical  maintenance  and  operation,  deprecia- 
tion and  a  suitably  return  to  the  owners  of  the  property  upon 
their  actual  investment,  provided  the  charges  be  not  greater 
than  the  users  can  afford  to  pay. 

Mr.  Milo  H.  Brinkley,  one  of  the  Commission's  assistant  hy- 
draulic engineers,  testified  that  from  an  inspection  of  the  ditch, 
his  knowledge  of  the  surrounding  country  and  its  development, 
the  testimony  presented  at  the  hearing,  it  was  clear  that  a  rate 
sufficiently  high  to  provide  an  adequate  return  to  the  owners  of 
the  utility  would  prove  unreasonably  high  to  the  present  con- 
sumers, because  of  the  small  amount  of  water  used  and  because 
of  the  large  seepage  losses  and  the  cost  of  maintaining  and  oper- 
ating a  ditch  of  that  character  and  extent  through  the  mountain- 
ous wooded  country  which  it  traverses. 

The  consumers  of  water  on  this  ditch,  though  few  in  number, 
and  using  water  to  only  a  limited  extent,  have  acquired  rights 
that  must  be  recognized  and  have  developed  property  which 
sliould  not  be  destroyed  without  just  compensation. 

The  Pacific  Gas  &  Electric  Company  endeavored  to  discon- 
tinue the  use  of  a  ditch  on  Washington  Ridge,  Nevada  county, 
which  had  been  used,  as  has  this  system,  to  a  limited  extent  for 
irrigation  and  domestic  purposes.  John  Pelganti  et  al.,  in  case 
No.  679,  made  complaint  to  this  Commission.  The  defendant 
company  was  denied  the  right  to  discontinue  service  until  it  had 
made  such  arrangements  that  eadh  consumer,  established  with 
the  right  to  demand  service  at  the  time  the  company  ceased 
running  water,  agreed  that  the  ditch  might  be  discontinued.  9 
Cal.  R.  C.  832. 

It  will  be  recommended  that  applicant  herein  be  given  a  cer- 
tain length  of  time  to  obtain  from  each  and  every  person  with 
established  rights  to  the  use  of  water  at  the  time  application 
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was  filed  a  waiver  of  the  right  to  demand  water,  or  agreement 
that  the  service  may  be  discontinued  and  the  ditches  abandoned. 
As  an  alternative  it  will  be  reccwnmended  that,  provided  the 
applicant  herein  abandon  the  properties  and  its  right  to  divert 
water  into  the  Douglas  ditch,  and  indicate  its  willingness  to 
execute  a  deed  of  such  properties  to  any  person  or  association  of 
persons  that  may  desire  to  undertake  their  operation,  for  a  nomi- 
nal payment,  that  then  the  application  of  the  company  will  be 
granted.  If  applicant  does  not  see  fit  to  abandon  the  physical 
property  and  rights,  and  fails  to  obtain  agreement  from  all  those 
who  have  claimed  a  right  to  service,  the  Commission  cannot  do 
other  than  dismiss  this  application. 

Note. — ^Irrigation  service. 

An  irrigation  company  was  required  to  remove  sand  and  weeds 
from  a  canal  by  mechanical  means,  although  the  evidence  was  con- 
flicting whether  such  a  method  was  practical,  where  cleaning  by  the 
running  of  flood  waters  had  proved  inadequate.  Stevinson  Water 
Users  Asso.  v.  Stevinson  (Cal.)  Decision  No.  4222,  Case  No.  855, 
March  31,  1917. 

In  Water  Users  Asso.  v.  Yolo  Water  &  P.  Co.  Decision  No.  4426, 
Case  No.  1011,  June  26,  1917,  the  California  Commission  pointed 
out  that  the  rotation  method  of  delivering  water  for  irrigation  pur- 
vposes  results  in  better  service  than  deliveries  made  when  applica- 
tions were  presented  by  irrigators,  in  securing  at  fixed  intervals  an 
adequate  and  uniform  head  for  a  stated  period  of  time. 

In  the  same  case,  the  California  Commission  held  that  owners 
of  privately  owned  irrigation  ditches  must  keep  them  in  good  condi- 
tion, otherwise  the  water  will  be  measured  at  the  point  of  intake 
rather  than  at  the  irrigator's  land.  The  Commission  said:  *n!t  is 
apparent  that  where  water  is  measured  at  the  irrigator's  land,  as 
in  this  instance,  the  utility  is  bearing  the  loss  through  excessive 
seepage  caused  by  failure  to  clean  and  repair  the  laterals,  and  it 
cannot  be  impressed  too  strongly  upon  those  receiving  water  through 
laterals  that  tiiey  must  be  thoroughly  cleaned  when  needed.  It 
should  be  provided  in  the  rules  and  regulations  of  the  company  that, 
where  laterals  not  under  their  control  are  not  cleaned,  the  point  of 
measurement  will  be  changed  to  the  intake  of  the  lateral/' 
P.U.R.1918C. 
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UJUiNOlS  PUBIilO  UTELITISS  COMMISSION. 

BE  CAEBIEB  MILLS  UTILITIES  COMPANY. 

[No.  6617.] 

DUeHminaHon  —  Rates  »  Free  service  to  residence  of  village  i^resi" 
dent  and  ekurdhes  »  Franchise. 

1.  Furnishing  free  service  to  the  residence  of  the  village  president 
and  to  churches,  in  compliance  with  franchise  provisions,  constitutes 
an  unlawful  discrimination;  since  such  service  cannot  be  regarded  as 
compensation  to  the  village  for  the  privileges  accorded  the  utility  within 
the  rule  that  the  furnishing  of  free  service  to  a  municipality  in  com- 
pliance with  franchise  provisions  does  not  constitute  a  discrimination 
in  80  far  as  it  may  be  regarded  as  a  reasonable  compensation  for  the 
right  to  occupy  the  streets. 

Vepreciation  —  Amount  —  Electric  distributing  utilitff, 

2.  An  allowance  of  4.94  per  cent  was  fixed  as  a  proper  amount  for 
annual  depreciation  of  an  electric  distributing  company. 

Return  —  Amount  —  Electric  distributing  company, 

3.  Rates  were  fixed  for  an  electric  distributing  company  so  as  to 
yield  a  net  return  of  3.86  per  cent. 

[September  26,  1917.] 

Application  for  authority  to  advance  rates  for  electric  serv- 
ice in  Carrier  Mills,  Saline  County ;  order  authorizing  an  in- 
crease in  rates.  The  Commission  found  the  fair  value  of  the 
property  of  the  Carrier  Mills  Utilities  Company  for  determin- 
ing rates  for  electric  service  in  Carrier  Mills  to  be  $8,600.  Au 
allowance  of  $4,650  was  made  to  cover  normal  operating  ex- 
penses including  taxes  and  uncollectable  bills,  and  an  allowance 
of  $425  was  made  for  annual  accruing  depreciation. 

ShaWy  Commissioner:  On  August  24,  1916,  the  Carrier 
Mills  Utilities  Company  filed  with  the  Commission  rate  sched- 
ule I.  P.  U.  C.  1,  in  which  it  is  proposed  to  advance  the  rates 
for  electric  service  in  the  village  of  Carrier  Mills,  county  of 
Saline,  and  it  is  further  proposed  in  the  said  schedule  that  such 
advanced  rates  become  effective  October  1,  1916.  On  Septem-  . 
ber  23,  1916,  the  Commission  entered  an  order  in  this  cause 
suspending  until  January  27,  1917,  the  aforesaid  rates,  and  on 
January  23,  1917,  the  Conamission  entered  a  certain  other  order 
extending  the  period  of  suspension  for  a  further  period  of  six 

months. 
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The  Commission  held  hearings  in  this  cause  at  its  office  in 
Springfield  on  October  17,  1916,  and  May  31,  1917.  At  the 
hearing  on  October  17,  1916,  Graham  &  Graham,  attorneys, 
and  W.  E.  Taborn,  general  manager,  appeared  on  behalf  of 
the  Carrier  Mills  Utilities  Company,  and  A.  C.  Lewis,  attorney, 
John  E.  Harris,  member  of  the  board  of  trustees,  and  F.  E. 
Dodds,  advisor,  appeared  on  behalf  of  the  village  of  Carrier 
Mills.  At  the  hearing  held  on  May  31,  1917,  W.  E.  Taborn 
appeared  on  behalf  of  the  Carrier  Mills  Utilities  Company,  and 
A.  C.  Lewis,  attorney,  appeared  on  behalf  of  the  village  of  Car- 
rier Mills. 

Under  date  of  October  23,  1916,  the  Commission  entered  an 
order  in  this  cause  requiring  the  Carrier  Mills  Utilities  Com- 
pany to  furnish  certain  information  regarding  the  cost  of  its 
plant,  its  income,  operating  expenses  and  revenues,  the  items  of 
its  plant  equipment,  and  certain  consumer  data.  This  informa- 
tion was  duly  furnished,  and  the  Conmiission  then  caused  its 
engineering  and  accounting  staffs  to  make  investigation  as  to 
the  cost  of  the  property  of  the  company,  its  operating  expenses, 
revenues,  consumers'  statistics,  and  other  information  concerning 
the  general  condition  and  methods  of  operation  which  would  be 
of  service  to  the  Commission  in  arriving  at  a  decision  in  this 
case. 

The  rates  at  present  in  effect  in  the  village  of  Carrier  Mills, 
as  stated  in  the  schedules  of  the  Carrier  Mills  Utilities  Com- 
pany, are  as  follows : 

Street  Lights: 

All  night  every  night  100  watt  incandescent:  $25  per  year;  $3.08^  per 
month. 

Commercial  and  Domestic  Current: 

A  minimum  rate  of  $1  per  month  for  service,  on  a  kilowatt  hour  rate  of 
10  cents  each  for  the  first  ten  kilowatt  hours,  and  6  cents  each  for  all  other 
kilowatt  hours  of  the  month's  consumption. 

Electric  Cooking  Rate: 

Eleven  cents  per  kilowatt  hour  for  the  first  ten  kilowatt  hours  of  the 
month's  consumption,  3^  cents  per  kilowatt  hour  for  all  electric  energy  con- 
'  Bumed  in  the  month  in  excess  of  the  first  ten  kilowatt  hours. 

Discount : 

A  discount  of  1  cent  per  kilowatt  hour  will  be  given  for  the  payment  of 
hills  within  ten  days  from  the  date  of  rendering. 

Electric  Power  Rate: 

Eleven  cents  per  kilowatt  hour  for  the  electric  energy  equivalent  to  the 
first  thirty  hours  of  the  maximum  load,  7  cents  per  kilowatt  hour  for  the 
electric  energy  equivalent  to  the  next  thirty  hours  of  the  maximum  k>ad,. 
P.U.R.1918C. 
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4  cents  per  kilowatt  hour  for  all  electric  energy  consumed  during  the  month 
in  excess  of  the  above. 

Discotmt: 

A  discount  of  1  cent  per  kilowatt  hour  for  the  total  consumption  of  the 
month  will  be  given  for  the  payment  of  bills  within  ten  days  from  date  of 
rendering. 

Off-Peak  Power  Rate- 
Ten  cents  per  kilowatt  hour  for  the  electric  mergy  equivalent  to  the  first 
thirty  hours  of  the  maximum  load,  6  cents  for  kilowatt  hour  for  the 
electric  energy  equivalent  to  the  next  thirty  hours  of  the- maximum  load,  3 
cents  per  kilowatt  hour  for  all  electric  energy  consumed  during  the  month 
in  excess  of  the  above. 

Discount : 

A  discount  of  1  cent  per  kilowatt  hour  for  the  total  consumption  of  the 
month  will  be  given  for  the  payment  of  bills  within  ten  days  from  date  of 
rendering. 

The  rates  contemplated  in  the  schedule  filed  herein  propose  a 
separation  of  rates  for  domestic  lighting  service  and  commercial 
lifting  service,  and  the  addition  of  a  rate  for  rural  lighting 
service,  all  as  stated  in  the  schedule  filed,  as  follows : 

Domestic  JAghting  Rate: 

Eleven  cents  per  kilowatt  hour  for  the  first  ten  kilowatt  hours  of  the 
month,  7  cents  per  kilowatt  hour  for  all  other  kilowatt  hours  of  the  month's 
consumption. 

Discount : 

A  discount  of  1  cent  per  kilowatt  hour  for  the  total  consumption  of  the 
month  will  be  given  for  the  payment  of  bills  within  ten  days  from  date  of 
rendering,  however,  with  a  minimum  charge  for  service  of  90  cents. 

Commercial  lAghting  Rate: 

Eleven  cents  per  kilowatt  hour  for  the  first  thirty  kilowatt  hours  of  the 
month,  0  cents  per  kilowatt  hour  for  the  second  thirty  kilowatt  hours  of 
the  month,  7  cents  per  kilowatt  hour  for  the  third  thirty  kilowatt  hours 
of  the  month,  6  cents  per  kilowatt,  hour  for  all  other  kilowatt  hours  of  the 
month's  consumption. 

Discount : 

A  discount  of  1  cent  per  kilowatt  hour  for  the  total  kilowatt  hours  of  the 
month  will  be  given  for  the  pa3rment  of  bills  within  ten  days  from  date  of 
rendering,  however,  with  a  minimum  charge  of  $1  per  month  for  service. 

Rural  Lighting  Rate: 

Ten  cents  per  kilowatt  hour  for  the  electric  energy  consumed  between 
eadi  reading  unless  the  energy  should  exceed  100  kilowatt  hours  per  month, 
any  suck  exoesa  may  be  had  at  6  cents  per  kilowatt  hour. 

The  village  of  Carrier  Mills  is  located  in  Saline  county,  Illi- 
nois, and  in  1910  had  a  population  of  1,558.  The  Carrier  Mills 
Utilities  Company  was  incorporated  in  December,  1914,  under 
the  laws  of  Illinois.  The  company  has  outstanding  capital  stock 
of  a  par  value  of  $5,000,  and  at  the  time  of  these  hearings  had 
outstanding  no  bonds.  There  were  outstanding  certain  short- 
term  notes  and  bills  payable,  the  exact  amount  of  which  does 

not  appear  from  the  record. 
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The  company  is  operating  under  a  franchise  granted  by  the 
village  of  Carrier  Mills  in  September,  1914,  for  a  period  of 
twenty  years.  This  franchise  ordinance,  in  addition  to  grant- 
ing permission  for  the  construction  and  operation  of  an  electric 
plant  and  distribution  system,  also  provided  for  lighting  the 
city  streets,  specifying  the  compensation  for  such  lighting,  and 
named  maximum  rates  to  be  charged  private  users  of  electric 
service.  By  the  terms  of  this  franchise  it  is  provided  that  elec- 
tric current  shall  be  furnished  free  of  charge  to  light  the  office 
of  the  president  of  the  village  board  in  the  town  hall,  the  fire 
station,  or  such  other  property  as  designated  by  the  village 
board;  and  further  requirement  is  made  that  current  to  light 
the  churches  of  the  village  should  be  furnished  without  charge. 

Electric  service  under  this  franchise  was  instituted  January 
16,  1915.  The  source  of  supply  is  from  the  transmission  lines 
of  the  Central  Illinois  Public  Service  Company  located  a  short 
distance  from  the  village  of  Carrier  Mills,  and  the  energy  is 
transmitted  from  the  substation  into  the  village  of  Carrier  Mills 
over  the  lines  of  the  Carrier  Mills  Utilities  Company,  The 
energy  furnished  is  alternating  current,  60-cycle  energy.  This 
energy  is  purchased  by  the  Carrier  Mills  Utilities  Company  from 
the  Central  Illinois  Public  Service  Company  under  a  contract 
entered  into  November  10,  1914,  for  a  term  of  twenty  years, 
commencing  December  15, 1914,  and  ending  December  15, 1934. 

Evidence  was  introduced  regarding  the  value  of  the  peti- 
tioner's property  by  the  accounting  staff  and  the  engineering 
staff  of  the  Commission.  The  records  of  the  company  were  not 
in  a  condition  to  enable  an  accurate  determination  of  the  amount 
which  had  been  actually  invested  in  the  property,  even  though 
the  plant  has  been  entirely  constructed  during  the  last  three 
years.  The  records  of  the  company,  when  analyzed  and  sepa- 
rated, so  far  as  possible,  between  operating  expenses  and  con- 
struction expenditures,  indicate  the  following  exp^iditures  for 
the  plant  and  equipment  during  the  periods  shown : 

Prior  to  January  5,  1915 $4  J66.99 

Jan.  5  to  June  30,  1915: 

Line  construction — nmterial  and  supplies  $1,696.55 

Labor  and  construction  311.93 

Freight,  drayage,  etc   72.47 


$2,080.06 
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July  1,  1915,  to  June  30,  1916: 

Line  construction — material  and  supplies   $1,333.17 

Labor  on  construction   232.97 

Freight,  drayage,  etc 15.68 

Office   equipment    179.00 

$1,660.82 

July  1,  1916,  to  Jan.  31,  1917: 

Meters    $    642.85 

Wire    153.96 

Transformer    22.50 

Street  lamps  and  fixtures  20.77 

Office  equipment 60.00 

Labor    162.04 

Miscellaneous    3.86 

$    965.98 

Total  plant  and  equipment  at  Jan.  31,  1917  $9,474.74 

The  estimates  of  cost  submitted  by  the  engineering  staff  of  the 
Commission  are  as  follows : 


Original 

Reproduction 

Normal 
Reproduction 

Item 

Goat 
new 

Depre- 
dated 
cost 

Cost 
new 

Depre- 
dated 
cost 

Cost 
new 

III 

S      Difitribntion  system 

$1,188 

tt.761 

16.264 

1.067 

1,917 

263 

$4,778 

960 

1,770 

229 

$8,818 

F       Service  connection 

904l         721 

l.»17|       1.770 

263'         229 

725 

e       CnstomerB'  premises  e<iulpment 

H      Qeneral  equipment 

1,770 
229 

Subtotal 

r.l22 
1,068 

16.481 
972 

$8,511 
1,277 

$7,722 
1.1S8 

$7,190 
1.09 

$6,642 

Overhead  Ibi 

981 

Subtotal 

18,190 
20& 

f7.453 
296 

$9,788 
295 

8,880 
296 

$8,269 
295 

$7,623 

J       Materials  and  auppUes 

295 

I\>tal8 

18^485 

r.748 

$10,0881     $0,175 

$8,664 

$7,818 

The  original  cost  here  estimated  was  intended  by  the  engineer- 
ing staff  to  represent  its  opinion  as  to  the  actual  cost  of  the  prop- 
erty now  in  service  at  the  time  and  under  the  conditions  of  its 
actual  installation.  The  reproduction  estimate  shows  the  opinion 
of  the  engineering  staff  as  to  the  cost  of  the  property  were  it  to 
be  reproduced  at  the  present  time  under  prevailing  market  con- 
ditions, and  the  present  conditions  of  installation.  The  normal 
reproduction  estimate  shows  the  opinion  of  the  engineering  staff 
as  to  the  cost  of  reproducing  the  property  under  normal  condi- 
tions prevailing  during  the  last  few  years,  eliminating  from  con- 
sideration any  unusual  conditions  which  may  have  influenced  the 
P.UJ1.1918C. 
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preceding  two  estimates.  These  estimates  do  not  give  considera- 
tion to  the  working  capital  which  is  necessary  for  successfully 
carrying  on  a  going  business.  The  testimony  of  the  engineering 
staff  indicated  that,  in  their  opinion,  an  allowance  of  $600  for 
working  capital  is  just  and  reasonable  in  view  of  all  the  circum- 
stances prevailing  in  Carrier  Mills. 

Eegarding  the  operating  expenses  of  the  utility  the  company's 
records  are  incomplete,  and  the  accounting  staff  of  the  Commis- 
sion found  it  necessary  to  make  several  assumptions  as  to  proper 
divisions  between  construction  and  operation  in  the  preparation 
of  its  statements.  The  results  of  their  investigation  of  the  books 
and  records,  in  so  far  as  the  operating  expenses  of  the  utility  are 
concerned,  indicate  that  during  the  first  six  months  of  operation 
from  January  6,  1915,  to  June  30,  1915,  the  expenses  were 
$1,110.28;  for  the  annual  period  from  July  1,  1915,  to  June  30, 
1916,  were  $4,246.06;  and  for  the  six  months  period  from  July 
1, 1916,  to  December  31,  1916,  were  $2,226.36.  These  expenses 
are,  as  nearly  as  could  be  obtained,  the  actual  expenditures 
charged  on  the  books  of  the  company  and  properly  assignable  to 
operating  expenses.  The  engineering  staff  of  the  Commission 
introduced  into  the  record  an  estimate  of  normal  expense,  which 
is  intended  to  represent  its  opinion  as  to  the  normal  expenses  of 
operation  for  the  year  ended  August  1,  1917.  In  this  statement 
consideration  was  taken  of  the  actual  expenses  as  disclosed  by  the 
records  of  the  operating  conditions  in  Carrier  Mills,  and  the 
conditions  which  might  reasonably  be  expected  to  prevail  in 
the  case  of  an  efficiently  operated  system  conducting  its  busi- 
ness under  these  circumstances; 

Estimated  Normal  Expense  for  Year  Ended  August  1,  1917. 
Carrier  Mills  Utilities  Company,   Carrier   Mills,   Illinois. 

Purchased  energy   $2,850 

Distribution  expense   (line  labor  and  maintenance;   rent  of  storage 

space,  part  of  stable  expense)    67S 

Customers'  department  expense  (meter  reading,  biUing,  bookkeeping, 

part  of  stable  expense  and  line  labor )    421 

New  business  expense   (part  of  manager's  salary  and  part  of  stable 

expense)     330 

General  expense  (oflBce  rent,  stamps,  stationery,  and  printing  inci- 
dentals)         182 

Insurance  (fire  and  liability)    40 

Taxes    , 70 

$4,471 
Uncollectable  biUs   .......,- 6D 


$4,521 
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The  above  estimates  of  operating  expense  contain  no  allowance 
for  annual  depreciation  which  is  constantly  accruing  upon  these 
items  of  property,  which  will  in  time  require  replacement  and 
for  which,  at  the  time  of  replacement,  it  will  be  necessary  to  pro- 
vide funds  obtained  through  the  medium  of  the  operations  of  the 
company.  The  engineering  staff  estimated  the  annual  accruing 
depreciation  of  the  properly  at  $459  per  year. 
'  Ko  serious  exception  was  taken  to  the  estimates  of  the  Com- 
mission's accounting  and  engineering  staff,  either  r^arding  the 
interpretation  of  the  company^s  records  and  estimates,  or  the 
cost  of  the  property,  or  the  operating  expenses  of  the  property. 
The  coimsel  for  the  village  of  Carrier  Mills  argues  that,  upon 
the  basis  of  the  accounting  staff's  report  showing  the  revenues 
and  expenses  for  a  period  from  July  1  to  December  31,  1916, 
the  company  was  earning  suBScient  under  its  present  schedule  of 
rates,  after  making  full  allowance  for  depreciation,  to  net  the 
owners  of  the  property  7^  per  cent  per  year.  These  results, 
however,  are  based  upon  the  assumption  that  the  income  for 
the  year  will  be  double  that  shown  from  July  1  to  January  1, 
which,  accottling  to  the  facts  in  this  case  and  according  to  the 
operating  results  of  other  cities,  will  not  prove  to  be  the  fact. 

[1]  Another  feature  which  warrants  the  attention  of  the  Com- 
mission in  this  case  is  that  involving  the  furnishing  of  free  serv- 
ice to  certain  consumers  in  Carrier  Mills.  The  franchise  ordi- 
nance of  the  company  provides  as  follows : 

"Sec  9.  In  consideration  of  this  franchise,  and  as  full  com- 
pensation therefor  to  the  said  village,  the  said  grantees,  their 
successors,  or  assigns  shall  furnish  free  of  charge  current  to  light 
lamps  in  the  oflSce  of  the  president  of  the  village  board,  in  the 
town  house,  fire  station,  or  such  other  village  property  as  shall 
be  designated  by  the  village  board.  But  the  said  village  shall  pay 
for  all  wiring  and  lamps  and  the  renewals  therefw  in  tlie  said 
property.  Further,  as  a  part  of  the  consideration  herein  men- 
tioned, the  grantees,  their  successors,  or.  assigns  agree  to  furnish 
current  to  light  the  churches  of  the  said  village  free  of  charge, 
said  churches  being  required  to  pay  the  expenses  of  their  own 
wiring  and  electric  fixtures." 

It  appears  that  the  president  of  the  village  board  does  not 
maintain  an  office  in  the  town  house  or  in  any  other  municipal 
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liuilding;  and  the  company,  as  a  compliance  with  the  franchise 
ordinance  above  quoted,  in  so  far  as  the  same  related  to  the  fur- 
nishing of  free  current  to  the  office  of  the  president  of  the  vil- 
lage board,  has  been  furnishing  the  president  of  the  village  board 
with  all  energy  consumedTat  his  residence.  In  further  compli- 
ance with  the  provision  above  quoted,  the  company  has  been  fur- 
nishing current  free  of  charge  to  four  churches  in  the  village. 
The  testimony  in  this  case  indicates  that  the  revenue  thus  lost 
to  the  company  is  approximately  $1.50  per  month  on  account  of 
free  service  rendered  to  the  president  of  the  village  board,  and 
some  $14.26  per  month  for  service  rendered  free  of  charge  to 
the  four  churches  above  mentioned,  and  the  city  jail;  so  that  the 
total  amoimt  of  free  service  thus  rendered  amounts  to  a  deduc- 
tion from  the  company's  revenue  of  $15  or  $16  per  month. 

In  other  cases  the  Commission  has  held  to  the  opinion  that 
aervioe  furnished  free  of  charge  in  accordance  with  the  provisions 
of  a  franchise  ordinance  did  not  constitute  discrimination,  in 
so  far  as  this  free  service  might  be  reasonable  in  amount  and 
character,  and  in  so  far  as  it  might  be  regarded  as  a  consideration 
for  the  rights  to  the  use  of  the  streets  and  other  public  property 
by  the  operating  utility.  The  Commission  sees  no  reason  to  de- 
part from  this  position  in  this  case,  but  believes  that  service  ren- 
dered to  the  residence  of  the  president  of  the  village  cannot  be 
considered  as  compensation  to  the  village,  and  that  service  ren- 
wdered  to  churches  likewise  cannot  be  considered  as  a  payment  to 
the  citizens  of  the  community  at  large  for  the  privilege  accorded 
the  utility.  The  citizens  as  a  whole  or  the  village  corporation 
do  not  benefit  from  service  of  this  character  rendered  essentially 
to  private  individuals  for  private  uses,  and  not  rendered  for  a 
public  use.  The  Commission,  therefore,  holds  that  the  practice 
of  rendering  service  to  the  residence  of  the  president  of  the  vil- 
lage board  and  to  the  churches  of  Carrier  Mills  free  of  charge  is 
A  discriminatory  practice,  and  should  not  be  continued. 

The  Commission  having  considered  the  schedule  filed  herein, 
All  the  testimony  adduced  and  the  repres«itations  and  argu- 
ments made  by  counsel,  and  being  fully  advised  in  the  premises, 
finds  that  the  rates  heretofore  charged  by  the  Carrier  Mills 
Utilities  Company  have  failed  to  return  to  the  said  company  an 

Adequate  and  proper  return  upon  the  fair  value  of  the  property. 
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The  Commission  further  finds  that  a  fair  value  of  the  property  of 
the  Carrier  Mills  Utilities  Company  for  the  purpose  of  deter- 
mining just  and  equitable  rates  for  electric  service  in  Carrier 
Mills  is  $8,600,  which  value  includes  all  elements  of  property, 
both  tangible  and  intangible,  necessary  and  useful  for  the  render- 
ing of  electric  service. 

[2,  3]  The  Commission  further  finds  that  $4,650  is  a  reason- 
able allowance  to  cover  the  normal  operating  expenses  of  the 
Carrier  Mills  Utilities  Company,  including  taxes  and  uncol- 
lectable  bills,  and  that  $425  is  a  proper  allowance  for  annual 
accruing  depreciation  upon  the  property  as  existing  at  the  date 
of  valuation.  This  latter  amount  is  equivalent  to  4.94  per  cent 
computed  upon  the  fair  rate-making  value  of  the  property  as 
found  above.  The  Commission  further  finds  that  the  rates  here- 
in proposed  will  yield  to  the  Carrier  Mills  Utilities  Company 
a  net  return  of  3.85  per  cent  upon  the  fair  rate-making  value  of 
the  property  as  found  above,  under  the  conditions  of  consump- 
tion and  operation  existing  at  the  time  of  the  investigation  here- 
in, after  taking  into  consideration  the  operating  expense  and 
depreciation  above  set  forth. 

The  Commission  further  finds  that  the  rates  proposed  in  rate 
fichedule  I.  P.  U.  C.  1  of  the  Carrier  Mills  Utilities  Company 
ahould  become  effective  as  of  September  1,  1917. 

Note. — Rate  of  return  held  reasonable. 


a.  Electricity, 

In  Be  Calistoga  Electric  Co.  (Cal.)  Decision  No.  4935,  Applica- 
tion No.  2997,  Dec.  6,  1917,  the  applicant  was  permitted  to  increase 
its  rates  so  as  to  produce  a  net  return  of  4.5  per  cent  on  its  invest- 
ment. 

In  Re  Warren  Light  &  P.  Co.  No.  6956,  Oct.  31,  1917,  the  Illi- 
nois Commission  allowed  an  increased  schedule  of  electric  rates 
which,  under  normal  conditions,  prevailing  during  the  year  1917,  it 
was  estimated  would  yield  a  return  of  7^  per  cent  upon  a  tentative 
valuation,  after  making  due  allowance  for  operating  expenses,  taxes, 
and  accruing  depreciation. 

It  is  unreasonable  for  an  electric  utility  whose  rural  business  is 
still  in  the  development  stage,  to  expect  rates  which  would  yield 
a  return  of  8  per  cent  on  its  full  investment,  even  if  it  were  possible 
to  secure  business  under  such  rates.  Re  Calistoga  Electric  Co. 
(Cal.)  Decision  No.  4935,  Application  No.  2997,  Dec.  6,  1917. 
P.U.R.191SC. 
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h.  Natural  gas. 


Rates  producing  a  return  of  5.31  per  cent  were  held  not  to  be 
unreasonably  high  for  a  natural  gas  company  which  is  entitled  to  a 
return  of  at  least  7  per  cent  upon  the  fair  value  of  its  property  used 
and  useful  in  the  business.  St.  Joseph  Gas  Co,  v.  Barker  (1916) 
243  Fed.  206. 

A  return  of  8  per  cent  on  the  value  of  a  natural  gas  plant  was  held 
fair  and  reasonable.  Ee  West  Virginia  Traction  &  Electric  Co.  (W. 
Va.)  Case  No.  568,  Oct.  29,  1917. 

A  natural  gas  company  is  entitled  to  a  return  of  8  per  cent  per 
annum,  since  utilities  engaged  in  the  distribution  of  this  product  are 
entitled  to  a  greater  return  than  utilities  engaged  in  the  producticui 
and  distribution  of  a  more  stable  and  certain  element.  Re  Light, 
Fuel  &  P.  Co.  (W.  Va.)  Case  Nos.  554,  555,  Dec.  1,  1917. 

In  Addison  Gas  &  P.  Co.  (N.  Y.  2d  Dist.)  Case  No.  6281,  Feb. 
28,  1918,  a  distributing  company  was  allowed  to  increase  its  natural 
gas  rates  so  as  to  yield  a  return  equal  to  8.6  per  cent  of  the  value  of 
its  property. 

o.  Steam  heating. 

In  Re  Mooresville  Public  Service  Co.  No.  3001,  Sept  20,  1917, 
the  Indiana  Commission  held  that  a  utility  should  be  permitted  to 
earn  7  per  cent  on  the  fair  and  reasonable  value  of  its  steam-heating 
system. 

d.  Teleph4mes. 

In  Re  Delaware  &  A.  Teleg.  &  Teleph.  Co.  Nov.  20,  1917,  the 
New  Jersey  Commission  held  that  a  return  of  less  than  3  per  cent 
could  not  be  deemed  unreasonably  high,  so  as  to  warrant  the  Com- 
mission on  its  own  motion  in  interfering  with  an  existing  rate  sched- 
ule. 

In  Re  Van  Dyne  Teleph.  Co.  (Wis.)  Nov.  28,  1917,  a  telephone 
company  which  was  receiving  a  return  of  only  4  per  cent  was  allowed 
to  increase  its  rates. 

In  Re  Onida  Teleph.  Co.  F-334,  Feb.  28,  1918,  the  South  Dakota 
Commission  allowed  petitioner  to  increase  its  telephone  rates  to  earn 
a  return  of  7  per  cent,  with  an  allowance  of  6  per  cent  for  depre- 
ciation. 

A  rural  telephone  company  having  secured  its  initial  investment 
through  the  sale  of  stock  to  local  farmers,  and  applied  all  its 
operating  revenues  to  operating  and  construction  expense,  the  records 
of  which  were  not  kept  separate,  will  not  be  authorized  to  make  a 
general  increase  in  its  rates,  even  though  no  dividends  have  been 
paid,  where  a  proper  analysis  shows  that  the  company  could  pay 
approximately  6.5  per  cent  dividends  on  the  reproduction  cost  of  the 
P.U.R.1918C. 
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property,  and  its  supposed  need  of  increased  rates  is  due  to  improper 
bookkeeping  methods.  Re  Highland  Teleph.  Co.  (Wis.)  Dec.  31, 
1917. 

A  telephone  compan}'  was  allowed  to  ir  crease  its  rates  to  provide 
an  adequate  depreciation  reserve  and  a  return  of  6.9  per  cent  on  the 
Commission's  valuation  of  the  plant,  where  the  existing  rates  pro- 
duced a  return  of  but  1.24  per  cent.  Be  Cass  Teleph.  &  Teleg.  Co. 
(111.)  No.  6480,  Dec.  18,  1917. 

A  telephone  company  operating  a  village  and  rural  line  and  ex- 
change was  allowed  to  increase  its  rates  to  produce  a  return  of  7.09 
per  cent  on  its  plant  valuation,  with  an  annual  depreciation  allow- 
ance of  6  per  cent,  where  its  revenues  and  operating  expenses  per 
unit  telephone  were  far  below  the  average  for  like  plants,  and  both 
must  be  increased  to  allow  the  maintenance  of  a  fair  degree  of 
service.    Re  Athens  Teleph.  Co.  (Wis.)  Dec.  26,  1917. 

In  Farmers'  &  M.  Teleph.  Co.  No.  2824,  Sept.  20,  1917,  the 
South  Dakota  Commission  held  that  a  telephone  company  was  en- 
titled to  a  return  of  7  per  cent. 

In  Re  Star  Teleph.  Co.  No.  3394,  Feb.  1,  1918,  the  Indiana  Com- 
mission allowed  a  telephone  company  7  per  cent  on  the  reasonable 
vnlue  of  its  property,  as  a  return  on  the  investanent. 

In  authorizing  an  increase  of  rural  telephone  rates,  it  was  held 
that  the  return  on  the  investment  should  equal  an  amount  not  less 
than  7  per  cent  of  the  value  of  the  plant.  Re  Battle  Creek  Farmers' 
Teleph.  Co.  (S.  D.)  Order  1-2867,  Dec.  18,  1917. 

In  Re  Centerville  Teleph.  Co.  (S.  D.)  Order  No.  F-442,  Dec.  18, 
1917,  increased  telephone  rates  were  established  in  Centerville  and 
adjacent  territory,  allowing  a  net  return  of  7  per  cent,  with  a  depre- 
ciation allowance  of  6  per  cent. 

In  Rp  Bond  County  Teleph.  &  Teleg.  Co.  (111.)  No.  5299,  July 
30,  1917,  a  new  schedule  of  rates  was  authorized  which  would  give 
telephone  company  a  return  of  7.27  per  cent. 

In  Re  Daviess  County  Teleph.  Co.  Case  No.  1277,  Dec.  26,  1917, 
the  Missouri  Commission  permitted  an  increase  in  telephone  rates, 
so  as  to  produce  a  return  and  a  depreciation  reserve  of  approximately 
8  per  cent,  which  the  Commission  found  not  to  be  unreasonable. 

In  Re  Noble  County  Teleph.  Co.  No.  3501,  Jan.  4,  1918,  in  deny- 
ing a  petition  for  an  increase  in  telephone  rates,  the  Indiana 
Commission  said:  "Eight  per  cent  dividends  and  5  per  cent  depre- 
ciation should  be  suflScient  to  satisfy  the  most  exacting  under  the 
abnormal  conditions  prevailing.'* 

In  Re  New  York  Teleph.  Co.  Nov.  20,  1917,  the  New  Jersey  Com- 
mission held  that  8  per  cent  was  a  fair  return  upon  the  reasonable 
value  of  the  property  of  a  telephone  company.  The  Commission 
said  that  this  return  took  into  -account  the  fact  that  the  technical 
apparatus  of  telephone  plants  is  still  in  process  of  change,  and  also 
P.U.R.1918C. 
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that  the  proper  allowances  for  depreciation  are  still  somewhat  con- 
jectural. 

e.  Water, 

In  Shenberger  v.  York  County  Consol.  Water  Co.  Complaint 
Docket  No.  1253,  1266,  Oct.  23,  1917,  the  Pennsylvania  Commis- 
sion held  that  a  water  company  was  entitled  to  earn,  in  addition  to 
the  expense  of  operation  and  of  annual  depreciation,  a  7  per  cent 
return  on  the  value  of  its  plant. 

A  water  company  supplying  consumers  in  an  old  field  was  per- 
mitted to  increase  its  rates  from  slightly  in  excess  of  2  cents  to  5 
cents  per  barrel,  where  the  consumers  did  not  oppose  the  increase, 
and  the  estimated  net  return  under  the  proposed  rate  would  be  about 
8  per  cent  on  the  valuation  of  the  Commission.  Re  Coalinga  Consol. 
Water  Co.  (Cal.)  Decision  No.  4908,  Application  No.  3204,  Nov. 
30,  1917. 


KANSAS  PUBMO  UTHilTIES  COMMISSION. 

RE  ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COM- 

PANY. 

[Docket  No.  1218.] 
RE  ST.  JOSEPH  &  GRAND  ISLAND  RAILWAY  COMPANY. 

[Docket  No.  1219.] 

RE  MISSOURI  PACIFIC  RAILWAY  COMPANY. 

[Docket  No.  1220.] 

RE  UNION  PACIFIC  RAILROAD  COMPANY. 
[Docket  No,  1221.] 

RE  CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COM- 
PANY. 

[Docket  No.  1222.] 

RE  MISSOURI,  KANSAS,  &  TEXAS  RAILWAY  COMPANY. 

[Docket  No.  1231.] 
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BE  ST.  LOUIS  &  SAN  FBANCISCO  EAILROAD  COMPANY. 
[Docket  No.  1C33.] 

RE  KANSAS  SOUTHWESTERN  RAILROAD  COMPANY. 
[Docket  No.  1242.] 

RE  SALINA  NORTHERN  RAILROAD  COMPANY. 
[Docket  No.  1989.] 

RE  ANTHONY  &  NORTHERN  RAILWAY  COMPANY. 
[Docket  No.  1090.] 

BE  COLORADO,  KANSAS  &  OKLAHOMA  RAILROAD  COM- 
PANY. 

[Docket  No.  1991.] 

RE  ALL  CARRIERS. 
[Docket  No.  2078.] 

BE  CHICAGO,  BURLINGTON,  &  QUINCY  RAILROAD  COM- 
PANY. 

[Docket  No.  2152.] 

Bates  —  Railroads  —  Freight  —  Horizontal  percentage  increase  » 
Sufficiency  of  application  »  Statute. 

Applications  filed  by  carriers  merely  requesting  permission  to  in- 
crease all  intrastate  freight  rates  e£Fectiye  on  their  lines  on  a  horizontal 
percentage  basis  do  not  present  sufficient  facts  to  justify  the  Kansas 
Commission  to  grant  the  relief  prayed  for,  since  the  statute  regulating 
the  procedure  in  rate  proceedings  requires  that  the  application  shall 
specifically  designate  the  particular  changes  desired  in  the  tariffs  af- 
fected. 

[February  18,  1918.] 

Application  for  horizontal  percentage  increase  of  all  intra- 
state freight  rates  on  lines  of  applicants  in  the  state  of  Kansas ; 
dismissed. 

Appearances:  Fred  S.  Jackson,  Counsel,  A.  E.  Helm,  Com- 
merce Counsel,  and  H.  O.  Caster,  Attorney,  for  the  Commis- 
sion; W.  R.  Smith,  Solicitor,  and  J.  R.  Koontz,  Qeneral  Freight 
Agent,  for  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany; W.  P.  Waggener,  Gieueial  Attorney,  for  the  Missouri 
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Pacific  Railway  Company;  R.  W.  Blair,  General  Attorney,  for 
tlie  Union  Pacific  Railroad  Company;  Paul  E.  Walker,  At- 
torney, for  the  Chicago,  Rock  Island,  &  Pacific  Railway  Com- 
pany; W.  W.  Brown,  General  Attorney,  and  J.  G.  Slonecker, 
for  the  Missouri,  Kansas,  &  Texas  Railway  Company;  R,  R. 
Vermillion,  Attorney,  for  the  St  Louis  &  San  Francisco  Rail- 
road Company;  Byron  Clark,  Solicitor,  for  the  Chicago,  Bur- 
lington, &  Quincy  Railroad  Company;  E.  H.  Hogueland,  for 
the  Topeka  Traffic  Association,  the  lola  Cement  Mills  Traffic 
Association,  the  Kansas  Brick  Manufacturers  Association,  and 
the  Kansas  Egg  Shippers  Association;  B.  S.  Caywood,  for  the 
AVichita  Union  Stock  Yards  Company;  R.  O.  McCormack,  for 
the  Wichita  Board  of  Commerce ;  J.  D.  Reynolds,  for  the  West- 
ern Refiners  Association  and  the  National  Council  of  Farmers 
Co-operative  Associations;  and  C.  V.  Topping  for  the  South- 
western Millers'  Association. 

Bristow,  Chairman:  On  February  16,  1916,  the  Atchison, 
Topeka,  &  Santa  Fe  Railway  Company ;  the  St  Joseph  &  Grand 
Island  Railway  Company ;  B.  F.  Bush,  as  receiver  for  the  Mis- 
souri Pacific  Railway  Company;  the  Union  Pacific  Railroad 
Company;  J.  M.  Dickinson,  as  receiver  for  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company, — filed  their  separate  appli- 
cations with  the  Commission,  requesting  that  all  of  their  existing 
intrastate  freight  rates  set  forth  in  their  several  schedules  now 
on  file  with  the  Commission  be  set  aside,  and  that  the  applicants 
be  permitted  to  increase  each  and  all  of  their  several  intrastate 
freight  rates  upon  their  lines  within  the  state  of  Kansas  at  least 
to  the  extent  of  20  per  cent  of  the  existing  rates. 

There  was  an  exception  in  the  case  of  the  increases  demanded 
upon  petroleum  and  petroleum  products.  The  applications 
prayed  for  an  increase  of  about  33  per  cent  on  crude  and  fuel 
oil,  and  about  121  per  cent  on  refined  and  manufactured  oil 
There  was  also  a  schedule  attached  to  the  applications  stating 
the  new  specific  rates  on  a  mileage  basis  requested  upon  these 
K>mmodities,  though  no  testimony  was  offered  at  the  hearing  in 
justification  of  such  proposed  increases. 

By  a  supplemental  application  the  carriers  asked  that  their 
original  applications  be  amended  so  as  to  request  authority  to 
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increase  rates  on  coal  and  coke  by  20  per  cent,  with  a  minimum 
of  15  cents  per  ton. 

At  later  dates,  but  prior  to  the  hearing,  the  Missouri,  Kansas, 
&  Texas  Kailway  Company ;  the  St.  Louis-San  Francisco  Kail- 
way  Company;  the  Kansas  Southwestern  Railway  Company; 
the  Salina  Northern  Railroad  Company ;  the  Anthony  &  North- 
em  Railway  Company;  the  Colorado,  Kansas,  &  Oklahoma 
Eailroad  Company;  and  the  Chicago,  Burlington,  &  Quincy 
Railroad  Company, — filed  similar  applications;  and  asked  for  the 
same  increase  in  rates  as  set  forth  in  the  applications  herein- 
before described.  The  request  of  the  carriers,  as  made  in  these 
applications,  contemplates  a  horizontal  increase  of  at  least  20 
per  cent  on  all  existing  tariffs  and  schedules  of  intrastate  freight 
rates  now  in  effect  in  this  state.  The  proposed  increases  would 
apply  to  a  very  large  number  of  rates  and  charges,  such  as  statu- 
tory rates,  voluntarily  established  rates,  class  rates,  jobbers' 
rates,  commodity  rates,  special  rates,  switching  charges,  and 
numerous  bases  and  modifications  of  rates  provided  in  the  rules 
now  published  in  the  tariffs  of  the  several  carriers. 

At  the  time  of  the  hearing,  counsel  for  the  Commissiwi  called 
attention  to  the  effect  upon  competitive  commercial  conditions 
in  the  state  which  would  result  from  a  percentage  increase  in 
freight  rates.  It  was  urged  that  increases  made  on  a  p^centage 
bjisis  would  disrupt  competitive  commercial  relationships  to 
such  an  extent  as  to  render  the  increased  rates  necessarily  unjust 
and  discriminatory,  and  therefore  illegal  and  void.  This  conten- 
tion was  not  denied  by  the  carriers,  but  it  was  insisted  that  all 
rates  should  be  increased  on  a  percentage  basis  to  furnish  an 
increased  revenue,  which  it  was  claimed  was  needed  to  render  an 
adequate  return  to  the  carriers  from  their  Kansas  intrastate 
freight  business  upon  the  value  of  their  property  devoted  to  that 
business. 

It  is  the  view  of  the  Commission  that  the  method  adopted  by 
the  carriers  in  presenting  their  applications  for  authority  to 
make  changes  in  their  schedules  of  rates  does  not  conform  to 
the  requirements  of  the  statute.  This  statute  provides  that 
whenever  any  common  carrier  governed  by  the  act  desires  to 
niake  any  change  in  any  rate,  joint  rate,  etc.,  such  common  car- 
rier shall  file  with  the  Public  Utilities  Commission  a  schedule 
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showing  the  changes  desired  to  be  made  and  put  in  force  by  such 
common  carrier,  and  such  changes  shall  be  plainly  indicated  by 
proper  reference  marks  in  amendments  or  supplements  to  the 
existing  tariffs,  or  in  new  issues  thereof.  It  is  the  view  of  the 
Commission  that  this  statute  requires  the  carrier  to  specifically 
point  out  in  writing  in  its  application  the  particular  changes 
which  it  desires  to  have  authorized  in  the  several  tariffs  or 
schedules  of  rates  to  be  affected  by  such  proposed  change."  The 
Commission  believes  that  this  requirement  of  the  statute  is  de- 
signed to  furnish  a  rule  and  basis  for  the  government  of  the 
Commission  in  the  determination  of  the  reasonableness  of 
the  changed  rates  proposed  to  be  established  by  the  carriers.  The 
preservation  of  a  just  relationship  of  rates  furnishes  a  sound 
and  reasonable  justification  for  the  observance  by  the  Commis- 
sion of  this  rule  of  procedure. 

The  statute  requires  that  the  attention  of  the  Commission 
shall  be  specifically  directed  to  the  particular  rates  which  are 
claimed  to  be  unreasonable,  and  to  the  proposed  rates  which  it 
is  desired  to  have  established  in  lieu  thereof.  The  mere  alle- 
gation that  the  net  revenues  of  the  carrier  are  insufficient,  or 
that  a  20  per  cent  increase  in  revenues  is  necessary,  even  if 
sustained  by  proof,  does  not  present  facts  which  w^ould  enable 
the  Commission  to  pass  upon  the  reasonableness  or  unreasonable- 
ness of  the  proposed  rates  when  applied  to  specific  classes  or  com- 
modities. It  may  be  that  some  of  the  carriers'  rates,  upon  inves- 
tigation, would  be  found  to  be  unduly  high,  and  that  others  are 
unreasonably  low.  The  duty  of  the  Commission  in  any  investi- 
gation of  this  kind  is  to  find  and  fix  the  reasonable  rate. 

The  insufficiency  of  the  applications  and  the  proof  in  support 
of  same  was  called  to  the  attention  of  the  carriers  at  the  close 
of  the  hearing,  and  counsel  for  the  Commission  inquired  of  the 
carriers  whether  they  desired  the  Commission  to  institvite  any 
further  investigation  in  relation  to  the  reasonableness  of  the 
existing  rates,  or  on  their  own  account  to  furnish  such  testimony. 
Counsel  for  the  carriers  replied  in  substance  that  they  relied 
upon  their  showing  that  the  present  rates  were  inadequate  and 
confiscatory,  and  that  they  did  not  desire  to  change  their  position 
as  set  forth  in  their  applications,  and  did  desire  that  the  case  be 
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rabmitted  to  the  Commission,  so  far  as  they  were  c<Hicemed, 
upon  the  showing  made  bj  them. 

Upon  consideration  of  the  whole  record  and  the  duties  of  the 
Commission  nnder  the  law,  the  Commission  is  of  the  opinion 
that  the  carriers  have  wholly  failed  to  make  a  case  upon  which 
the  Commission  would  be  justified  in  granting  the  relief  prayed 
for,  or  any  part  thereof,  and  the  case  is  hereby  dismissed,  and  an 
crder  will  issue  in  aocordance  herewith. 

Joseph  L.  Bristow  and  John  M.  Kinkel,  Commissioners. 


MASSACHUSETTS  BOARD  OF  GAS  AXD  EliEOTRIO  lilGHT  COM- 
MISSIONERS. 

BE  EDISON  ELECTRIC  ILLUMINATING  COMPANY. 

Return  —  Operating  costs  —  Maintenance  of  lohby. 

Expenditures  for  the  maintenance  of  lobbies  should  be  excluded 
in  determlHing  the  reasonable  costs  of  public  service,  and  should  be 
condemned  as  wholly  unwarranted  and  inconsistent  with  high  civic 
standards. 

[February  26,  191S.] 

Arbptration  xinder  the  terms  of  a  written  agreement  to  deter- 
mine whether  the  rate  for  the  entire  electric  service  of  the  com- 
pany, supplied  to  the  municipality,  is  less  than  the  total  amounts 
to  be  paid  under  the  existing  schedule ;  fair  price  for  the  entire 
service  found  to  be  less  than  total  amounts  to  be  paid  therefor 
under  the  schedule ;  running  costs  per  lamp  hour  reduced. 

Appearances:  J.  A.  Sullivan  for  the  city  of  Boston;  F.  M. 
Ives  for  Edison  Electric  Illuminating  Company. 

By  the  Board:  This  is  an  arbitration  under  the  terms  of  a 
written  agreement  dated  November  16,  1914,  between  the  city  of 
Boston  and  the  Edison  Electric  Illuminating  Company  of  Boston 
for  lighting  the  streets  of  Boston  for  a  period  of  ten  years  from 
December  7,  1914.  A  copy  of  the  agreement  is  hereto  annexed, 
and  the  provision  governing  this  arbitration  may  be  found  in 
paragraph  three  of  the  "street  lighting  terma  and  conditions'' 
therein  referred  to  and  printed  therewith. 

The  parties  to  the  agreement,  upon  its  approval  by  the  mayor 
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and  city  council,  jointly  requested  the  Board,  in  writing,  "tc^ 
investigate  and  decide  whether  the  prices  named  in  schedule  E 
herein  are,  as  a  whole,  fair,  taking  into  account  the  length  of  the 
term,  the  discoimt,  and  all  other  matters  pertinent  to  such  ques- 
tion." Under  the  terms  of  the  agreement  the  Board  has  no 
authority  to  interfere  with  the  rates  set  forth  in  the  contract, 
unless  it  determines  "that  a  fair  price  for  the  entire  service  sup- 
plied to  the  municipality  is  less  than  the  total  amounts  to  be  paid 
according  to  schedule  E."  In  that  event  it  may  reduce  "one  or 
more  of  the  rates  charged  according  to  schedule  E,"  and  "such 
reduced  rates  shall  be  substituted  Jfrom  the  beginning  of  the  agree- 
ment for  the  corresponding  rates  in  schedule  E."  Therefore  the 
jirimary  question  to  be  decided  is  whether  "a  fair  price  for  the 
entire  service"  is  'less  than  the  total  amounts  to  be  paid  accord- 
ing to  schedule  E.'^  In  the  .course  of  the  Board's  investigation,, 
the  parties  have  been  publicly  and  exhaustively  heard. 

This  company  has  for  many  years  furnished  electric  street 
lighting  to  the  city  of  Boston.  It  now  supplies  electricity  both 
for  municipal  and  commercial  use  in  all  of  Boston,  except 
Charlestown,  and  also  in  thirty-seven  of  the  surrounding  cities- 
and  towns.  Its  central  station  is  located  in  South  Boston,  and 
the  electricity  there  produced  is  distributed  in  part  direct  to  its 
customers  and  in  part  through  a  large  nimiber  of  substations 
fecattered  throughout  its  territory  and  connected  to  the  central 
station  by  transmission  lines.  Direct  current  is  supplied  for 
commercial  use  in  the  city  proper,  and  the  constancy  of  the  serv- 
ice is  assured  by  tie  lines  betwen  the  substations  within  this  area 
and  storage  batteries  therein  located.  Outside  of  the  city  proper,, 
alternating  current  is  supplied  for  commercial  use  and  to  a  con- 
siderable extent  outside  of  Boston  for  street  lighting. 

The  lamps,  fixtures,  poles,  wires,  and  other  appliances  and 
apparatus  used  in  supplying  to  Boston  the  electric  street  lighting 
service  covered  by  the  agreement,  are  furnished  by  the  company 
at  its  own  expense,  save  certain  posts  owned  by  the  city,  formerly 
used  for  gas  lights  and  now  used  for  incandescent  fixtures  and 
lamps  installed  thereon  by  the  company.  At  the  time  when  the 
agreement  was  made,  this  service  consisted  of  the  lamps  enumer- 
ated  below,  operated  on  an  all  night,  every  night  schedule,  or  a 
total  of  3,828  hours  yearly: 
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4.515 — series      — Magnetite  500  watt  D.  C.  arc  lamps 

28 — multiple — Magnetite  600  watt  D.  C.  arc  lamps 

24 — scries      — Thoran  600  D.  C.  arc  lamps 

1,517 — series      —  40  candle-power  incandescent  lamps 

781 — series     —  60  candle-power  incandescent  lamps 

1 — series      — 100  candle-power  incandescent  lamps 

1,393 — multiple —  40  candle-power  incandescent  lamps 

376 — multiple —  60  caudle-power  incandescent  lamps 

10 — multiple — 100  candle-power  incandescent  lamps 

2 — multiple — 125  candle-power  incandescent  lamps 

3 — multiple — 400  candle-power  incandescent  lamps 


The  agreement  provides  for  extensions  of  the  service,  reloca- 
tion of  lamps,  and  substitution  of  lamps  of  other  types,  but  upon 
such  terms  as  are  manifestly  designed  not  to  increase  thereby  the 
relative  cost  to  the  company  of  supplying  the  service,  and  to  com- 
pensate the  city  for  any  reduction  thereby  in  such  cost.  More- 
over, it  is  also  provided  that  the  number  of  lamps  of  any  type 
required  by  the  city  shall  not  at  any  time  during  the  life  of  the 
agreement,  save  as  streets  may  be  discontinued,  be  less  than  95 
per  cent  of  the  maximum  number  of  such  lamps  in  service  at  any 
time  prior  to  the  agreement. 

The  aggregate  annual  cost  to  the  city  of  the  lamps  enumerated 
and  operated  as  above  set  forth,  at  the  price  and  with  the  discount 
expressed  in  the  agreement,  is  the  sum  of  $479,718.70,  Concrete- 
ly, the  question  tried  by  the  parties  was  whether  or  not  this 
amount*  is  a  fair  price  for  the  entire  service  supplied  by  the  lamps 
fcheduled  above.  To  test  this  question  the  company  undertook 
to  trace  the  electricity  required  to  operate  the  lamps  enumerated, 
at  their  several  locations  upon  the  streets  of  the  city,  from  its 
origin  in  the  generators  at  South  Boston  to  its  delivery  at  the 
lamps;  to  inventory  at  their  cost  to  the  company  all  lamps,  fix- 
tures, poles,  wires,  appliances,  apparatus,  and  other  plant  and 
property  exclusively  or  partly  devoted  to,  or  involved  directly  or 
indirectly  in,  the  performance  of  this  service;  to  allocate  to  it 
the  property  exclusively  devoted  to  Boston  street  lights  and  cer- 
tain proportions  of  the  remaining  property  inventoried  based  on 
the  relative  use  made  of  such  property  for  street  lighting;  to 
canvas  the  company's  operating  expenses  for  the  year  ending 
November  30,  1914,  with  a  view  to  segregating  items  exclusively 
concerned  in  street  lighting,  and  apportioning  all  others  related 
directly  or  indirectly  thereto;  and  to  justify  the  charge  for  the 
service  on  the  basis  of  such  exclusive  or  apportioned  expenses  of 
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operation,  a  return  on  the  investment  for  street  lighting  deter- 
mined as  above,  and  a  proper  allowance  for  its  depreciation. 
The  city  conceded  the  soundness  of  basing  the  price  for  the  serv- 
ice upon  its  cost,  but  re-examined  item  by  item  all  of  the  expenses 
and  property  exhibited  by  the  company,  and  challenged  many  of 
them  either  as  to  their  inclusion  at  all  or  the  reasonableness  of 
the  company's  expenses  and  property  costs,  or  the  theori^  of  the 
apportionments  of  expenses  or  property  common  to  street  lighting 
and  to  commercial  use  of  electricity. 

The  comparative  results  which  the  company  and  city  reached 
by  this  method  may  be  summarized  as  follows : 


Operating  expenses 

Taxes    

Depreciation   

Return  


Company. 


$314,013 

60,503 

42,000 

197,994 


$614,510 


City. 


$235,986 
42,096 
34,622 
96,571 


$409,275 


It  will  be  noted  that  the  company  has  computed  a  cost  greatly 
in  excess  of  the  aggregate  prices  for  the  service  expressed  in  the 
contract,  and  it  is  proper  to  say  that  the  company  claimed  that 
the  prices  were  made  before  any  close  analysis  of  costs  was  under- 
taken in  its  behalf.  In  fact  the  prices  expressed  in  the  agreement 
are  the  same  as  those  theretofore  prevailing  save  with  respect  to 
the  Magnetite  arc  lamps  and  to  the  discount.  Magnetite  lamps 
were  formerly  rated  at  $42  "fixed"  and  1.75  cents  "running 
costs'^  a  lamp  as  against  $36  and  1.6  cents,  respectively,  in  the 
present  agreement.  The  discount,  by  reason  of  the  ten-year  term 
of  the  agreement,  also  became  10  as  against  5  per  cent  under  the 
prior  contract  of  1909.  These  two  changes  resulted  in  a  decrease 
of  over  $75,000  in  the  yearly  coat  of  the  entire  service  supplied 
by  the  lamps  installed  at  the  time  when  the  new  agreement  was 
made. 

Certain  other  features  of  these  comparative  results  should  also 
be  noted  in  order  that  the  differences  between  the  parties  may  be 
better  understood.  In  computing  the  return  and  the  allowances 
for  taxes  and  depreciation,  the  company  applied  the  ratio  of  its 
estimated  investment  for  Boston  street  lights  to  the  total  invest- 
ment to  the  amounts  respectively  of  dividends  and  interest,  and 
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taxes  and  charges  to  replacement  of  the  typical  year^  adding  to 
the  last  item  the  balance  of  its  replacement  reserve.  The  city,  on 
the  other  hand,  computed  the  return  at  5  per  cent  of  its  estimate 
of  the  depreciated  valjie  of  the  property  <5onceded  to  be  devoted 
to  Boston  street  lights,  apportioned  taxes  on  the  ratio  of  the  Bos- 
ton street  light  demand  to  the  company's  peak  demand,  and  deter- 
mined the  allowance  for  depreciation  by  estimating  the  probable 
life  of  the  several  items  of  property  devoted  to  Boston  street 
lights  and  their  expired  life,  and  by  applying  to  the  depreciated 
value  of  the  property  the  ratio  of  1.84  per  cent,  which  is  the 
difference  between  the  city's  average  annual  rate  of  depreciation 
and  the  company's  average  annual  charges  to  replacement. 

But  had  both  parties  figured  these  elements  of  cost  on  the  same 
basis,  there  would  still  be  a  wide  difference  between  them  due  to 
Ihe  difference  between  $3,276,832*  and  $2,355,717*,  their  re- 
spective estimates  of  the  actual  or  fair  cost  of  the  investment  for 
the  Boston  street  lights.  This  difference  of  $920,116  is  accounted 
for  by  the  exclusion  by  the  city  of  certain  items  as  improper 
charges  to  Boston  street  Ughts,  by  applying  lower  unit  costs  to 
the  estimates  of  investment,  and  by  employing  more  favorable 
theories  and  ratios  in  apportioning  property  used  in  common  with 
the  rest  of  the  company's  business.  It  is  of  some  significance, 
however,  that  the  property  exclusively  devoted  to  the  Boston 
street  lights  constituted  substantially  60  per  cent  of  each  party's 
estimate,  and  comprised  the  lamps  and  their  supporting  posts 
(other  than  line  poles),  the  cables  and  wires  in  the  lamp  circuits, 
the  lateral  conduits  serving  the  lamps  alone,  and  the  Brush  arc 
machines  and  rectifiers  delivering  current  to  the  lamp  circuits. 
It  is  also  of  significance  that  the  greatest  differences  in  the  es- 
timated costs  of  the  property  involved  arose  with  respect  to  the 
distributing  system,  and  particularly  to  the  underground  installa- 
tion. 

Similar  questions  arose  over  the  operating  expenses.  The 
energy  required  for  the  efficient  operation  of  the  lamps  involved 
many  technical  niceties  in  calculating  the  losses  in  the  intervening 
apparatus  and  lines,  and  in  the  computation  of  unit  costs.  The 
attempt  to  apportion  to  Boston  street  lights  the  expenses  of  the 

*  Kb  deduction  has  been  made  for  accrued  depreciation. 
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typical  year  of  operating  and  maintaining,  lines,  fixtures,  and 
lamps  led  to  many  serious  differences,  due  in  part  to  the  difficulty 
of  agreeing  upon  and  segregating  or  apportioning  in  the  com- 
pany's costs  the  items  applicable  to  Boston  street  lights,  and  in 
part  to  a  challenge  of  certain  of  the  company's  expenses.  It  is 
again  of  some  significance  that  the  costs  incurred  solely  for  Boston 
street  lights  constituted  substantially  40  per  cent  of  each  party's 
estimate  of  the  operating  expenses. 

It  is  not  the  purpose  of  the  Board  to  set  forth  in  detail  the 
almost  innumerable  issues  raised  in  a  record  of  over  10,000  pages, 
and  over  360  tables  and  exhibits.  Certain  property,  as  already 
noted,  is  used  exclusively  in  the  performance  of  the  company's 
contract  with  the  city,  and  cannot  be  used  for  any  other  purpose. 
Certain  expenses  are  incurred  solely  for  this  service,  such  as 
trimming,  patrolling,  renewing,  and  repairing  the  lamps  and 
fixtures,  and  would  not  be  incurred  were  the  company  to  cease 
to  perform  it.  A  fair  price  for  the  entire  service  supplied  the 
municipality  must  in  any  event  take  into  account  such  exclusive 
costs,  both  of  investment  and  operation. 

But,  when  it  comes  to  the  investment  and  expenses  common  to 
the  company's  entire  system  and  business,  any  assignment  to  the 
city  of  a  definite  share  in  each  item  depends  primarily  on  the 
assumed  necessity  of  making  such  assignment.  The  mind  then 
addresses  itself  to  this  specific  task  item  by  item,  and  involves 
the  adoption  of  theories  which,  however  plausible,  have  had  little 
influence  in  the  development  of  the  company's  properly.  The 
careful  examination  of  every  detail  of  the  company's  affairs  dur- 
ing these  long  hearings  made  it  clear  that,  had  the  company  never 
lighted  the  streets  of  Boston,  there  is  little,  if  any,  of  its  plant 
other  than  that  devoted  exclusively  to  the  service  with  which  it 
could  or  would  have  dispensed.  Even  while  the  case  was  pend- 
ing, the  growth  of  the  commercial  business  changed  substantially 
the  ratio  of  the  city's  demand  to  the  company's  peak, — a  ratio 
used  repeatedly  in  determining  and  stating  with  "illusive  exact- 
ness" items  of  investment  and  expense  attributable  to  the  city. 
Xeither  party  sought  to  measure  the  "fair  price  of  the  entire 
service"  by  its  cost  if  independently  performed,  and  both  parties 
recognized  the  eommunity  of  interest  alluded  to  in  dealing  with 

generating  and  transmission  expenses.  A  recognition  of  a  sim- 
P.U.R.1918C.  /-^  T 

Digitized  by  LnOOQlC 


RE  EDISON  ELECTRIC  ILLUMINATING  CO. 


155 


ikr  community  of  interest  in  dealing  with  all  investment  and 
operating  costs,  which  are  so  indistinguishably  associated  with 
tbe  entire  business,  will  permit  the  city  to  enjoy  the  advantage 
of  this  association,  but  without  discrimination  either  in  its  favor 
or  in  favor  of  any  other  customer  or  class  of  customers.  In 
other  words  the  price  should,  in  addition  to  the  exclusive  costs 
already  mentioned,  be  sufficient  to  provide  for  the  fair  cost  (in- 
cluding reasonable  investment  and  overhead  charges)  of  the 
electricity  used  in  the  performance  qf  such  service. 

In  view  of  the  terms  of  the  arbitration,  and  for  reasons  al- 
ready stated,  it  seems  to  the  Board  unnecessary  and  inexpedient 
to  consider  and  decide,  one  by  one,  the  many  issues  tried  by  the 
parties.  Were  it  to  do  so,  it  would  at  best  have  reached  merely 
a  theoretical  estimate  of  an  assumed  investment  for  Boston  street 
lights  on  the  day  when  the  contract  became  effective,  and  a  find- 
ing as  to  the  actual  and  reasonable  costs  of  and  their  allocation 
to  the  service  for  the  preceding  year ;  whereas  the  terms  of  the 
arbitration  call  for  a  determination  of  a  "fair  price  for  the 
entire  service"  to  be  performed  under  the  contract  and  during 
its  life.-  IN'either  has  the  Board  deemed  it  appropriate  to  discuss 
in  this  finding  the  numerous  questions  of  general  policy  raised 
at  the  hearings.  Certain  of  them  directly  affected  costs  and  ex- 
penses. Others  did  not  find  expression  in  figures,  but  rather  in 
the  assertion  of  equities  favorable  to  the  city.  All  of  the  facts, 
arguments,  and  equities  so  painstakingly  and  exhaustively 
presented  by  the  parties  have  been  fully  examined  and  con- 
sidered in  an  endeavor  to  give  them  their  due  weight. 

The  evid^ice  disclosed  hidden  among  the  legal  expenses  of 
the  company  large  payments  made  for  the  maintenance  of  lobbies 
at  the  state  house  and  city  hall.  Aside  from  the  exclusion  of 
such  items,  in  finding  a  fair  and  reasonable  cost  of  the  service, 
the  Board,  in  view  of  its  public  character  and  of  the  paramount 
duty  of  seeing  that  the  companies  under  its  supervision  in  the 
cffliduct  of  their  business  and  the  uses  and  devotion  of  their 
resources  practise  and  maintain  high  civic  standards,  feels 
bound  to  condemn  such  expenditures  as  wholly  unwarranted  and 
inconsistent  with  such  standards. 

Upon  the  whole  record,  "taking  into  account  the  length  of 
the  term,  the  discount,  and  all  other  matters  pertinent  to  such 
P.U.R.1D18C. 
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question,"  the  Board  determines  that  "a  fair  price  for  the  entire 
service  supplied  to  the  municipality  is  less  than  the  total  amounts 
to  be  paid  according  to  schedule  E"  of  the  contract,  and  is  the 
sum  of  $437,000,  and  it  therefore  reduces  the  scHjalled  "running 
costs  per  lamp  hour"  in  the  following  rates  charged  according  to 
schedule  E  and  with  respect  to  the  following  described  lamps, 
and  with  the  resulting  prices  for  3,828  hours  a  year  after  de- 
ducting a  discount  of  10  per  cent,  viz. : 

40  candle-power  series 

Incandescent  lamp  from  25/100  to  18/100  cent — $15.92 
60  candle-power  series 

Incandescent  lamp  from  3/10    to    2/10    cent —  17.69 
80  candle-power  series 

Incandescent  lamp  from  4/10    to    3/10    cent —  22.94 
100  candle-power  series 

Incandescent  lamp  from  5/10    to    4/10    cent —  29.98 
800  candle-power  series 

Magnetite  500  watt  D.  G.  line  lamp  from   1   6/10   to  1  37/100 
cent— $79.60 

Note. — ^Return;  expenses  chargeable  to  operation. 

The  West  Virginia  Commission  found  that  the  average  railroad 
operating  expenses  for  the  past  three  years  furnished  an  equitable 
basis  of  fixing  operating  expenses  for  rate  making,  since  the  present 
increased  expense  of  operation  incident  to  war  conditions  should  not 
be  borne  alone  by  the  shipper  but  in  part  by  the  carrier.  Ee  Wini- 
frede  R.  Co.  Case  No.  606,  Nov.  16,  1917. 

In  Be  Capital  City  Water  Co.  (Mo.)  Case  Nos.  1146,  1147,  Feb. 
25, 1918,  it  was  held  that  donations  for  good  roads  and  various  other 
purposes  may  properly  be  made  by  the  stockholders  of  a  water  com- 
pany, but  are  not  to  be  charged  against  the  consumers  as  part  of 
the  cost  of  furnishing  water. 

In  fixing  operating  expenses  of  a  public  utility,  the  West  Virginia 
Commission  was  guided  by  the  average  cost  for  the  last  five  years, 
and  did  not  allow  for  the  recognized  recent  increases  in  the  prices 
of  all  labor  and  materials,  on  the  ground  that  this  is  a  war  burden, 
which  should  not  be  borne  by  either  the  utility  or  its  customers 
alone,  but  rather  as  a  joint  undertaking.  Re  Light,  Fuel  &  P.  Co. 
(W.  Va.)  Case  Nos.  554,  555,  Dec.  1,  1917. 

Rates  should  not  be  fixed  high  enough  to  enable  the  company  to 
recoup  losses  from  delinquent  customers.     Ibid. 

Interest  on  the  bonds  of  a  public  utility  company  is  not  a  proper 
charge  against  the  expense  of  operation.     Ibid. 

Higher  rates  may  be  necessary  if  the  public  demands  higher  taxes 
from  public  utility  companies,  since  their  revenues  are  derived  en- 
P.U.K.1918C. 
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tirtiy  from  the  public  which  they  serve.  Re  Increased  Rates  (N.  J.) 
Sept.  10,  1917. 

In  Re  Capital  City  Water  Co.  (Mo.)  CaSe  Nos.  1146,  1147,  Feb. 
25, 1918,  it  was  held  that  no  allowance  should  be  made  for  increased 
taxes  which  the  utility  would  have  to  pay,  if  certain  proposed  legis- 
lation should  become  effective. 

No  allowance  will  be  made  for  lost  or  uncollectable  accounts  in 
estimating  the  operating  expenses  of  a  telephone  utility  in  a  rate 
case,  where  it  is  permitted  to  grant  a  discount  for  prompt  payment. 
Be  OnidaTeleph.  Co.  (S.  D.)  F-334,  Feb.  28,  1918. 

Salaries  of  officers  and  employees  of  a  utility,  amounting  to  mere 
than  50  per  cent  of  the  operating  revenues,  are  grossly  exorbitant, 
and  should  not  be  allowed  to  such  an  extent,  in  determining  the  rea- 
sonableness of  the  return.  Re  Suburban  Light  &  P.  Co.  (Colo.) 
Decision  No.  143,  Investigation  and  Suspension  Docket  No.  12,  Nov. 

16. 1917. 

The  California  Commission  provided  for  a  general  manager  of  a 
Trater  utility  at  $2,400  per  year  in  lieu  of  a  president,  an  engineer, 
and  an  auditor,  whose  salaries  aggregated  $4,500  per  year,  where  the 
company  had  only  about  thirty  consumers,  it  being  unreasonable 
that  such  a  force  of  general  officers  should  be  maintained.  Re 
Coalinga  Consol.  Water  Co.  Decision  No.  4908,  Application  No. 
3204,  Nov.  30,  1917. 

A  salary  of  $85  per  month  for  the  general  manager  of  a  telephone 
utility,  with  an  operating  revenue  of  about  $470  per  month,  is  ex- 
■cessive,  where  this  official  does  not  spend  an  appreciable  amount  of 
time  in  the  interest  of  the  business,  nor  assume  any  considerable 
4unount  of  responsibility  in  its  management.  Re  Lakeview-Pine 
Creek  Electric  Co.  (Or.)  XJ-F-195,  P.  S.  C.  Or.  Order  No.  326,  Jan. 

17. 1918. 

In  Re  Capital  City  Wat^r  Co.  (Mo.)  Case  Nos.  1146,  1147,  Feb. 
^5,  1918,  it  was  held  that  a  utility  could  not  charge  as  an  operat- 
ing expense  the  salary  paid  to  its  president,  who  was  a  nonresident, 
and  who  took  no  part  in  the  direction  of  the  affairs  of  the  company 
«xcept  in  rendering  service  in  financing  the  company  in  the  way  of 
loans,  for  which  he  receives  interest. 

Expenditures  made  in  developing  business  and  increasing  sales 
should  not  be  charged  entirely  as  an  operating  expense  against  the 
year's  business  during  which  they  were  made,  but  partly  to  suspense 
io  be  prorated  to  future  business.  Whittier  v.  Southern  Counties 
-Oas  Co.  (Cal.)  Decision  No.  4831,  Case  No.  1049,  Nov.  9,  1917. 

In  Re  Crownover  Teleph.  Co.  (Neb.)  Application  No.  2860,  Aug. 
6, 1917,  an  item  represwiting  directory  expenses,  in  a  statement  of 
the  expenses  of  a  telephone  exchange,  was  eliminated,  where  it  ap- 
peared that  no  allowance  was  made  for  revenue  derived  from  the 
3».U.R.1918C. 
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sale  of  advertising,  and  that  such  revenue  usually  defrays  all  of  the 
expenses  of  issuing  a  directory. 

In  Re  Pacific  Teleph.  &  Teleg.  Co.  U-F-117,  P.  S.  C.  Or.  Order 
No.  264,  Oct.  4,  1917,  the  Oregon  Commission  held  that  the  equip- 
ment leased  by  a  subsidiary  telephone  company  from  the  American 
Telephone  &  Telegraph  Company  for  the  use  of  which  the  subsidiary 
company  pays  4 J  per  cent  of  the  gross  revenues  derived  from  its 
business,  should  be  included  in  the  rate-making  value  of  the  prop- 
erty and  the  4J  per  cent  payments,  or  so  much  of  which  as  is  due  to 
the  ownership  of  the  equipment,  being  in  the  parent  company,  ex- 
cluded from  the  operating  expenses. 

In  fixing  operating  expenses  for  a  telephone  company,  the  annual 
rental  of  $1  per  station  which  the  company  paid  for  induction  coils, 
transmitters,  and  receivers  that  cost  but  $3  per  station,  was  disal- 
lowed upon  the  ground  that  the  company  should  own  such  appliances, 
rather  than  pay  the  rental  now  charged  therefor,  but  an  allowance 
was  made  for  the  reasonable  cost  of  maintaining  such  equipment, 
which  was  found  to  be  38  cents  per  station  per  annum.  Be  Pulton 
Exch.  (Mo.)  Case  Nos.  852,  739,  March  20,  1917. 

In  Re  Ontario  &  W.  Teleph.  Co.  Oct.  2,  1917,  the  Wisconsin 
Commission  said  that  the  applicant  company  could  not  be  main- 
tained properly  for  less  than  $9  per  telephone,  exclusive  of  taxes, 
depreciation,  and  interest;  and  such  a  sum  would  be  allowed  in 
determining  the  necessary  revenues  that  must  be  raised. 

In  Re  Ontario  &  W.  Teleph.  Co.  Oct.  2,  1917,  the  Wisconsin 
Commission  said  that  the  average  operating  ratio  of  the  applicant 
company  was  but  52  per  cent,  while  the  average  of  all  other  com- 
panies of  the  same  class  was  considerably  in  excess  of  this. 

The  proper  measure  of  profitableness  of  railroad  passenger  or 
freight  traffic  is  the  ratio  of  total  costs  to  revenue,  rather  than  the 
operating  ratio.    Be  Increased  Rates  (N.  J.)  Sept.  10,  1917. 


MISSOURI  SUPREME  COURT. 

STATE  EX  REL.  BUFFTJM  TELEPHONE  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION. 

[No.  20,393.] 

(—  Mo.  —,  199  S.  W.  962.) 

Public  vtUities  •—  Mutual  telephone  association  —  PKysieal  eonnec' 
tion  uH$h  public  company  —  Jurisdiction  of  Comtnisaion. 

1.  A  voluntary  association  furnishing  telephone  service  to  its 
P.U.R.1918C. 
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members  on  the  basis  of  the  actual  cost  of  upkeep  and  operating  ex- 
pense and  as  a  private  convenience  to  a  few  nonmembers,  owning  their 
own  instruments,  at  a  flat  rate,  and  to  nonsubscribers  on  payment  of  a 
toll  charge  when  service  is  given  over  connecting  lines,  is  not  a  public 
utility  within  the  meaning  of  the  Missouri  Public  Service  Act,  so  as 
to  give  the  Missouri  Commission  jurisdiction  to  require  a  telephone 
utility  to  make  physical  connection  with  the  lines  of  the  association, 
where  it  is  not  operated  for  profit  and  the  collection  of  fees  from  non- 
manbers  is  merely  an  incident  in  the  general  conduct  of  the  business. 
Appeal  and  review '^  Scope '^  Issues  not  raised  before  Commission. 

2.  Under  the  Missouri  Public  Service  Act,  §  110,  an  objection  to 
the  constitutionality  of  an  order  of  the  Public  Service  Commission  not 
raised  in  the  application  for  rehearing  before  that  body  cannot  be 
urged  in  a  proceeding  before  a  court  to  review  such  order. 

Service  —  Telephones  —  Physical  connection  —  Public  necessity  — 
Members  private  company, 

3.  Members  of  a  private  telephone  company,  individually  not  en- 
titled to  physical  connection  with  the  lines  of  a  public  company,  cannot 
collectively  demand  the  facility,  since  numbers  alone  will  not  establish 
the  claim  of  public  necessity. 

(Blaib,  J.,  dissents.) 

[December  22,  1917.] 

Appeal  by  tlie  Public  Service  Commission  from  a  judgment 
of  the  Circuit  Court  of  Cole  County,  J.  G.  Slate,  Judge,  setting 
aside  an  order  of  the  Commission  requiring  a  physical  connec- 
tion of  the  lines  of  the  Auxvasse  Mutual  Telephone  Company 
and  the  Buffum  Telephone  Company;  affirmed.  (For  Commis- 
sion ease,  see  P.U.Ra916E,  296.) 

Appearances:  A.  Z.  Patterson,  Greneral  Counsel,  and  James 
D.  Lindsay,  Assistant  Counsel,  both  of  Jefferson  City,  for  appel- 
lant; and  Jeffries  &  Corum  and  E.  H.  Painter,  all  of  St  Louis 
(D.  A.  Frank,  of  St  Louis,  of  counsel),  for  respondent 

Walker,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  appeal  by  the  Public  Service  Commission  from  a 
judgment  of  the  circuit  court  of  Cole  county  setting  aside  an 
order  of  the  Commission  which  required  that  a  jAysical  connec- 
tion be  made  at  the  town  of  Auxvasse,  in  Callaway  county,  be- 
tween the  Auxvasse  Mutual  Telephone  Company  and  the  Buffum 
Telephone  Company. 

The  proceedings  before  the  Commission  were  upon  the  com- 
plaint of  the  Auxvasse  company  asking  that  the  Buffum  company 
be  required  to  receive  and  transmit  long-distance  messages  over 
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its  lines  from  the  members  and  subscribers  of  the  Auxvasse 
company,  that  they  might  thereby  have  long-distance  connection 
over  the  lines  of  the  Buffum  company. 

The  Auxvasse  company  is  not  incorporated,  but  is  a  mutual 
telephone  company  formed  by  the  union  at  the  town  of  Auxvasse 
of  various  neighborhood  lines  extending  into  the  town  and  united 
in  a  local  exchange.  It  was  organized  in  1911,  to  afford  cheap 
telephone  service  to  its  shareholders  and  subscribers.  It  consists 
of  about  one  hundred  and  forty  members  owning  twelve  or  more 
lines  running  into  and  connected  at  a  central  office  and  switch- 
board in  the  town  of  Auxvasse.  The  members  on  the  various 
lines  composing  the  system  furnish  and  own  their  respective 
lines  and  instruments  and  keep  the  same  in  repair,  and  the  mem- 
bers on  each  line  maintain  an  organization  of  their  own.  The 
union  of  the  various  lines  under  a  Constitution  and  by-laws  con- 
stitutes the  central  organization  known  as  the  Auxvasse  Mutual 
Telephone  Company.  The  organization  owns  the  poles,  wires, 
and  equipment  in  the  town  of  Auxvasse,  and  the  central  office 
and  switchboard  whereby  all  the  various  lines  are  united  and 
a  local  exchange  maintained.  The  maintenance  of  the  central 
office  and  of  the  upkeep  of  the  property  belonging  thereto,  is 
borne  by  receipts  for  service  rendered  to -certain  subscribers  at 
ilat  rates,  who  are  nomnembers,  and  from  toll  charges  received 
from  nomnembers  talking  from  phones  on  the  lines  of  the  com- 
pany to  a  person  on  the  line  of  another  mutual  local  company 
with  which  the  Auxvasse  company  maintains  free  exchange 
service  arrangements.  Any  deficit  is  made  up  by  assessment 
upon  the  members.  There  are  eight  subscribers  not  mem- 
bers who  pay  a  flat  rate  or  fee  of  $5  each  per  annum  for  serv- 
ice on  the  exchange  and  for  communications  over  the  various 
local  lines  of  the  company.  Any  white  person  may  talk  free  from 
the  phone  iy£  a  member  to  a  pers<ni  at  a  phone  <m  any  of  the  lines 
of  the  company,  and  may  talk  with  a  person  on  the  line  of  any 
of  the  other  like  mutual  local  companies  with  which  the  Auxvasse 
•company  has  exchange  service  arrangements  upon  payment  of  a 
toll  charge  of  10  cents.  The  members  and  subscribers  on  the 
various  lines  receive  free  service  over  the  lines  of  the  company 
and  over  the  lines  of  other  like  mutual  companies  with  which 
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exchange  service  arrangements  have  been  made.  There  are  about 
twenty-five  of  the  latter. 

The  members  and  subscribers  of  the  Auxvasse  company  also 
have  service  over  a  mutual  line  owned  by  the  company  to  Mexico, 
Missouri,  but  do  not  have  general  long-distance  service.  The 
service  of  the  members  and  subscribers  is  confined  to  the  lines 
of  the  company,  the  connecting  line  owned  by  the  members  to 
Mexico,  and  the  lines  of  other  like  mutual  companies  with  which 
free  service  arrangements  have  been  established. 

The  Buflfum  company  is  an  incorporated  company,  and  has 
a  local  exchange  in  the  town  of  Auxvasse,  and  through  its  own 
lines,  and  connecting  lines  of  other  companies  with  which  it  is 
affliated,  has  long-distance  service  over  the  country  in  general. 
The  central  oflSces  of  the  Buffum  company  and  of  the  Auxvasse 
company  are  located  in  the  same  block  near  each  other. 

This  action  is  prompted  by  a  desire  of  the  members  of  the 
Auxvasse  company  to  have  from  their  own  phones  long-distance 
connection  through  the  Buflfum  exchange  with  the  various  lines 
and  points  reached  by  the  Buffum  company.  Connection  with 
Fulton,  the  county  seat  of  Callaway  county,  is  especially  desired. 

The  Commission  found  that  the  cost  of  the  physical  connec- 
tion between  the  two  exchanges  would  not  exceed  $25,  and  that 
the  connection  desired  was  not  for  an  interchange  of  messages 
between  the  local  exchanges  of  the  two  companies,  but  that  mes- 
sages transmitted  by  the  subscribers  of  the  Auxvasse  company 
over  its  lines  should  be  received  and  transmitted  by  the  Buffum 
company  over  its  lines.  The  Commission  further  found  that  the 
matter  was  within  the  provisions  of  the  Public  Service  Act ;  that 
the  physical  connection  desired  could  reasonably  be  made,  and 
that  there  would  thereby  be  formed  a  continuous  line  of  com- 
munication betwen  the  two  companies  for  the  transfer  of  mes- 
sages or  conversations  by  persons  entitled  to  use  the  lines  of  the 
Auxvasse  company ;  that  public  convenience  and  necessity  would 
thereby  be  subserved;  whereupon  the  Commission  ordered  the 
connection  to  be  made,  and  that  the  service  asked  be  furnished 
by  the  Buffum  company. 

The  Commission  also  found  that,  irrespective  of  whether  the 

property  of  the  Auxvasse  company  was  impressed  with  a  public 

use  or  not,  the  nature  of  its  business  and  the  number  of  persons 
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served  by  it  were  such  as  to  create  a  necessity  for  the  physical 
connection  demanded,  and  therefore  the  making  of  same  and  the 
rendering  of  the  service  was  a  duty  which  could  lawfully  be 
required  of  the  Buffum  company. 

It  was  ordered  that  the  expense  of  making  the  connection  be 
borne  by  the  Auxvasse  company,  and  that  said  company,  or  its 
subscribers,  or  any  person  using  its  line  for  the  purpose  of  long- 
distance connection  with  the  lines  of  the  Buffum  company,  pay 
to  the  latter  company  for  such  service  the  full  amount  of  the  tolls 
and  charges  of  the  Buffum  company  therefor,  in  accordance  with 
its  schedule  filed  with  the  Commission. 

The  Buffum  company  filed  its  application  for  a  rehearing,  but 
failed  to  allege  as  grounds  for  same  the  violations  by  the  Com- 
mission through  its  order  of  provisions  of  the  Constitution  of 
Missouri  and  of  the  United  States,  as  subsequently  set  fortii  in 
its  petition  for  review.  Upon  the  overruling  of  the  application 
for  a  rehearing  the  Buffum  company  filed  its  petition  for  a  re- 
view in  the  Cole  county  circuit  court  of  the  action  of  the  Com- 
mission setting  up  the  constitutional  questions  above  noted.  In 
the  circuit  court  the  respondent  herein  asked  that  a  jury  be 
called,  and  that  it  be  permitted  to  introduce  additional  testimony. 
These  requests  were  refused. 

Respondent  then  filed  its  motion  for  a  judgment  reversing  the 
order  of  the  Commission,  and,  among  other  things,  set  up  that 
the  order  was  made  without  due  process  of  law,  and  was  a  tak- 
ing of  respondent's  property  without  just  compensation,  and  wag 
a  violation  of  §§  10,  20,  21,  and  30  of  article  2  of  the  Constitu- 
tion of  Missouri,  and  of  §  1  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  and  that  the  alleged  taking  of  its 
property  was  an  unauthorized  exercise  of  the  right  of  eminent 
domain. 

The  appellant.  Public  Service  Commission,  filed  its  motion  to 
strike  out  respondent's  motion  for  a  judgment,  for  the  reason 
that  same  was  based  upon  grounds  not  urged  or  relied  upon  by 
respondent  in  its  motion  for  rehearing,  and  was  a  violation  of  the 
method  of  procedure  provided  for  by  the  Public  Service  Act, 
under  the  law  of  its  creation,  which  motion  was  overruled.  The 
court  thereupon  sustained  respondent's  motion,  and  entered  judg- 
ment annulling  and  setting  aside  the  order  of  the  Commission 
P.U.R.1918C. 
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The  judgment  of  the  circuit  court  sustaining  the  respondent's 
motion  involves  a  finding  that  upon  the  record  the  Auxvasse 
company  was  not  a  public  utility  operating  for  hire,  and  there- 
fore not  subject  to  the  jurisdiction  of  the  Commission,  that 
public  convenience  and  necessity  would  not  be  subserved  by  the 
making  of  the  connection,  and  that  no  authority  existed  for  the 
order,  and  that  enforcement  of  same  constituted  a  taking  of  re- 
spondent's property  in  the  sense  and  manner  forbidden  by  the 
Constitution. 

A  synopsis  of  the  relevant  sections  of  the  Public  Service  Act 
(Laws  1913,  pp.  556-651)  will  assist  in  determining  the  matter 
at  issue.  By  a  "telephone  corporation,"  as  the  term  is  employed 
in  the  act  is  meant :  "Every  corporation,  company,  association, 
joint  stock  company  or  association,  partnership  and  person, 
.  .  .  owning,  operating,  controlling  or  managing  any  telephone 
line  or  part  of  telephone  line  used  in  the  conduct  of  the  business 
of  affording  telephonic  communication  for  hire."  Subd.  17,  §  2. 

The  term  "telephone  line"  is  defined  to  include  every  sort  of 
property  "used,  operated,  controlled,  or  owned  by  any  telephone 
corporation  to  facilitate  the  business  of  affording  telephonic  com- 
munication."   Subdivision  18,  §  2. 

The  jurisdiction,  supervision,  powers,  and  duties  of  the  Com- 
mission are  declared  to  extend  "to  all  telephone  lines,  as  above 
defined,  .  '.  .  and  to  every  telephone  company,  ...  so 
far  as  said  telephone  .  •  •  lines  are  and  lie  and  so  far  as 
Eaid  telephone  companies  •  •  •  conduct  •  •  .  line  or 
lines,  respectively,  within  this  state."    Subd.  6,  §  16. 

The  subjection  of  telephone  corporations  to  the  supervision  of 
the  Commission  in  respect  of  facilities  and  service  it  shall  afford 
is  stated  thus :  "Every  .  .  .  telephone  corporation  shall  fur- 
nish and  provide  with  respect  to  its  business  such  instrumentali- 
ties and  facilities  as  shall  be  adequate  and  in  all  respects  just 
and  reasonable."    §  87. 

The  duty  of  each  telephone  corporation  to  transmit  messages 
is  thus  prescribed :  'TEvery  .  .  .  telephone  corporation  oper- 
ating in  this  state  shall  receive,  transmit  and  deliver  without 
discrimination  or  delay,  the  conversations  and  messages  of  every 
other  .  .  •  telephone  corporation  with  whose  line  a  physical 
connection  may  have  been  made."    Subd.  5,  §  87. 
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The  provision  for  requiring  physical  connections  between  lines 
of  telephone  companies  is  as  follows:  "Whenever  the  Commis- 
sion .  .  .  shall  find  that  a  physical  connection  can  reasonably 
be  made  between  the  lines  of  two  or  more  telephone  corpora- 
tions .  .  .  whose  lines  can  be  made  to  form  a  continuous 
line  of  communication  by  the  construction  and  maintenance  of 
suitable  connections  for  the  transfer  of  .  .  ,  conversations, 
and  that  public  convenience  and  necessity  will  be  subserved  there- 
by, or  shall  find  that  two  or  more  .  .  .  telephone  corporations 
have  failed  to  establish  joint  rates,  tolls  or  charges  for  service  by 
or  over  their  said  lines,  and  that  joint  rates,  tolls  or  charges  ought 
to  be  established,  the  Commission  may,  by  its  order,  require  that 
such  connection  be  made,  except  where  the  purpose  of  such  con- 
nection is  primarily  to  secure  the  transmission  of  local  .  .  . 
conversations  between  points  within  the  same  city  or  town,  and 
the  conversations  be  transmitted  .  .  .  over  such  connection 
under  such  rules  and  regulations  as  the  Commission  may  estab- 
lish, and  prescribe  through  lines  and  joint  rates,  tolls  and  charges 
to  be  made,  and  to  be  used,  observed  and  in  force  in  the  future. 
If  such  .  .  .  telephone  corporations  do  not  agree  upon  the 
division  between  them  of  the  cost  of  such  physical  connection  or 
connections  or  the  division  of  the  joint  rates,  tolls  or  charges  es- 
tablished by  the  Commission  over  such  through  lines,  the  Com- 
mission shall  have  authority,  after  further  hearing,  to  establish 
jBuch  division  by  supplemental  order."    Subdivision  3,  §  93. 

The  powers  of  the  Commission,  in  requiring  improvements, 
changes  in,  or  additions  to,  telephone  facilities,  are  thus  further 
amplified  and  emphasized :  '^Vhenever  the  Commission  shall  be 
of  the  opinion  •  .  .  that  repairs  or  improvements  to  or  changes 
in  any  .  .  .  telephone  line  ought  reasonably  to  be  made,  or 
that  any  additions  should  reasonably  be  made  thereto,  in  order  to 
promote  the  convenience  of  the  public  or  employees,  or  in  order 
to  secure  adequate  service  or  "facilities  for  .  .  .  telephonic 
communications,  the  Commission  shall  make  and  serve  an  order, 
directing  that  such  repairs,  improvements,  changes  or  additions 
be  made  within  a  reasonable  time  and  in  a  manner  to  be  specified 
therein,  and  every  .  .  .  telephone  corporation  is  hereby  re- 
quired and  directed  to  make  all  repairs,  improvements,  changes 
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and  additions  required  of  it  by  any  order  of  the  Commission 
served  upon  it."  §  95. 

All  of  these  provisions  are  to  be  liberally  constriled  as  required 
by  the  act,  to  v^rit:  "The  provisions  of  this  act  shall  be  liberally 
construed  with  a  viev^  to  the  public  welfare,  efficient  facilities, 
and  substantial  justice  between  patrons  and  public  utilities.'^ 
§  127. 

[1]  I.  If  the  companies  here  involved  are  public  utilities 
within  the  meaning  of  the  Public  Service  Act,  and  a  physical 
connection  between  them  will  add  to  their  efficiency  as  such,  then 
the  judgment  of  the  circuit  court  should  be  reversed,  and  the- 
order  of  the  Commission  affirmed;  otherwise  not.  If  it  were 
not  conceded  by  the  Buffum  company  that  it  is  a  public  utility, 
and  as  such  subject  to  the  supervision  of  the  Commission,  the 
nature  of  its  organization  and  the  character  of  its  activities  would 
justify  no  other  conclusion. "  It  remains,  therefore,  to  be  de- 
termined whether  the  Auxvasse  company  is  subject  to  a  like 
classification.  To  render  it  so  it  is  not  necessary  that  it  be  in- 
corporated. Under  the  inclusive  provisions  of  subdivision  17  of 
§  2,  supra,  any  association,  joint-stock  company,  partnership,  or 
person  dependent  primarily  upon  the  character  of  the  telephone 
business  they  conduct,  may  be  so  classified. 

The  Auxvasse  company  is  a  voluntary  association.  The  right 
to  the  use  of  the  facilities  it  affords  is  limited  to  white  persons 
\*ho  are  the  owners  of  certificates  of  shares  therein,  for  which 
they  are  required  to  pay  a  fixed  sum.  In  addition  an  assessment 
is  made  upon  such  shareholders  of  $1.60  each  per  quarter  to 
maintain  and  operate  a  central  office  or  switchboard.  Mainten- 
ance charges  required  of  each  shareholder  may  be  fixed  quarter- 
ly. Shareholders  are  not  required  to  pay  more  than  is  actually 
necessary  for  the  upkeep  and  operating  expenses  for  the  quarter 
ensuing  the  fixing  of  same.  Nonsubscribers  are  not  charged  for 
talking  from  any  telephone  on  the  Auxvasse  switchboard  to  any 
other  telephone  on  the  same  switchboard ;  but  when  talking  from 
a  telephone  on  the  Auxvasse  switchboard  to  one  on  a  connecting 
switchboard  they  are  required  to  pay  a  fee  of  10  cents  to  the  owner 
of  the  telephone  where  the  call  is  made.  Fees  thus  collected  are 
required  to  be  paid  into  the  company's  treasury  during  the  quar- 
ter when  they  were  collected.    This  constitutes  the  extent  of  tho 
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business  and  income  of  the  Anxvasse  company,  except  $5  per 
year  paid  by  each  of  eight  flat-rate  subscribers,  who  are  thus  en- 
titled to  the  facilities  afforded  without  further  charge.  An 
abstract  of  the  testimony  of  a  number  of  the  shareholders  of  this 
company  given  at  the  hearing  before  the  Commission  will  give  a 
definite  idea  as  to  the  character  of  the  business  of  the  company 
from  which  its  nature  and  purpose  may  be  determined.  These 
are  literal  excerpts  from  different  witnesses'  testimony  in  re- 
sponse to  inquiries  propounded  to  them  on  the  stand : 

"To  maintain  and  operate  the  central  office  each  party  con- 
tributes $1.50  per  quarter.'' — ^E.  W.  Martin. 

"The  lines  are  kept  up  by  the  members  who  own  them.  This 
keeping  up  of  the  lines  applies  to  residence  in  the  town  of  Aux- 
vasse  and  the  surrounding  country." — S.  W.  Turner. 

"It  was  never  the  intention  of  the  company  to  go  into  the  tele- 
phone business  for  profit  No;  I  don't  think  they  calculated  on 
more  than  enough  to  make  expenses.  It  was  not  the  intention  to 
go  into  what  is  known  as  a  commercial  business.  The  lines  were 
built  for  convenience.  That's  what  a  telephone  is  for." — J.  F. 
Buckner. 

"The  company  is  not  in  the  telephone  business  to  make  money 
out  of  it.  It  was  simply  for  the  accommodation  of  the  share- 
holders. The  Mexico  toll  line  is  kept  up  out  of  the  treasury  of 
the  company.  I  use  it  three  or  four  times  a  day,  I  reckon,  but  I 
pay  no  toll  charges  for  this  use.  The  toll  line  is  used  a  whole  lot. 
Country  people  when  they  come  in  use  it  more  than  we  do  in 
town.  We  keep  it  up  for  the  benefit  of  those  who  want  to  use 
it."— W.  F.  Woodson. 

"On  the  Auxvasse  line  each  individual  owns  the  box  he  uses, 
and  the  association  owns  the  telephone  line  reaching  to  the  switch- 
board. The  association  does  not  build  lines  to  anybody.  It  is 
simply  a  collection  of  individuals  divided  further  into  lines  and 
each  line  is  a  separate  organization  in  that  it  owns  its  own  line. 
The  Auxvasse  company  is  not  a  corporation ;  it  is  simply  a  vol- 
untary association  composed  of  individuals.  Its  purpose  is  to 
provide  telephone  service  to  its  stockholders  at  actual  cost.  Na 
service  is  furnished  in  town  to  anybody  except  stockholders." — 
S.  M.  Turner. 

The  constitution  and  by-laws  and  the  oral  testimony  all  point 
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to  tho  conclusion  that  the  Auxvasse  company  is  primarily  a 
private  organization  not  operated  for  hire.  Operation  for  hire 
is  a  prerequisite  to  supervision  by  the  Commission.  The  reason 
is  plain.  The  Commission  was  created,  as  is  evident  from  the 
entire  statute  defining  its  powers,  not  to  interfere  with  indi- 
vidual action  except  where  same  assumes  a  public  nature,  but 
to  provide  regulations  and  give  plenary  power  as  defined  by  the 
statute  to  the  Conmiission  to  control  such  utilities  as,  from  their 
nature  and  operations,  may  afifect  the  interests  of  the  general 
public.  All  such  organizations  are  conmiercial  in  their  nature 
in  that  they  are  not  conducted  for  favors,  but  for  fees.  Eecog- 
nizing  this  fact,  the  framers  of  the  Public  Service  Act  made  this 
a  condition  precedent  to  Commission  controL  That  a  fee  may 
be  exacted  from  nonsubscribers  for  talking  from  a  telephone  on 
the  company's  switchboard  to  one  on  a  connecting  line  does  not 
militate  against  the  correctness  of  the  conclusion  that  this  com- 
pany does  not  afford  telephonic  communications  for  hire.  If 
thus  conducted,  the  right  of  nonsubscribers  to  demand  service 
would  be  absolute  upon  the  tender  of  the  fee.  Such  a  right  can- 
not exist,  however,  because  the  telephones  are  individually  owned 
bj  those  in  whose  premises  they  are  located ;  and  no  limitation  as 
to  such  ownership  having  been  made  by  the  company,  if  such 
could  be  made  under  the  circumstances,  the  right  of  use  to  non- 
subscribers  is  at  best  permissive,  and,  being  so,  does  not  author- 
ize the  conclusion  that  the  company  is  conducted  for  hire.  The 
fee  thus  authorized  to  be  charged  is  but  an  incident  in  the  general 
conduct  of  the  business  of  the  company,  and  is  not  indicative  of 
its  character,  which  is  to  serve  those  who  sustain  it,  and  not  the 
general  public.  Nor  is  the  claim  that  the  eight  subscribers  who, 
in  the  absence  of  any  authority  therefor  in  the  company's  con- 
stitution and  by-laws,  are  permitted  upon  the  payment  of  a  flat 
rate,  free  from  assessments,  to  enjoy  its  facilities,  an  ai^ument  in 
favor  of  the  contention  that  the  company  is  conducting  its  busi- 
ness for  hire.  Each  of  these  subscribers  owns  the  phone  used  by 
him.  Except,  therefore,  for  the  difference  between  the  pay- 
ments made  by  them  and  others,  they  sustain  no  different  re- 
lation to  the  company.  If  their  relation  be  construed  to  give 
color  to  the  contention  that  these  transactions  are  of  a  commer- 
cial nature,  and  hence  the  company  is  conducting  its  business 
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for  hire,  it  will  be  sufficient  to  say  that  the  constitution  and  by- 
laws based  thereon  confer  no  such  authority  upon  the  company 
as  is  thus  exercised.  The  elementary  axiom  is  therefore  appli- 
cable, that  the  company  cannot  enlarge  its  character  by  exceeding 
its  powers. 

The  settlement  of  a  controverted  question  is  often  rendered 
easier  by  a  resort  to  elementals.  To  that  end,  what  is  meant  by 
such  companies  as  "conduct  telephonic  communications  for  hire  ?'' 
Simply  those  which  engage  in  business  as  a  commercial  transac- 
tion, or  for  profit.  Summarizing  what  we  have  heretofore  said^ 
is  this  company  of  that  class ?  It  lets  nothing;  it  hires  nothing; 
but  for  the  maintenance  of  its  own  property,  and  for  that  alone^ 
it  exacts  a  like  sum  quarterly  from  all  of  its  members.  The  acces- 
sories, to  wit,  the  telephone  boxes  necessary  to  render  the  lines 
available  for  the  transmission  of  conversations,  do  not  belong  to 
the  company,  but  to  the  individual  members.  Hence  the  prop- 
erty owned  by  the  company  is  but  inconsiderable,  and  there  is  in 
existence  no  such  organization  as  is  contemplated  by  the  statute. 

The  Public  Service  Act  is  further  illuminative  of  the  char- 
acter of  telephone  companies  subject  to  its  provisions,  in  defining 
the  requirements  that  may  be  made  of  them.  The  Commission 
may  require  them  to  furnish  and  provide  such  instrumentalities 
as  shall  be  adequate  in  all  respects  for  the  transacting  of  their 
business  (§  87)  ;  to  transmit  and  deliver  without  discrimination 
or  delay  conversations  sent  over  other  lines  with  which  they  have 
physical  connection  (subd.  5,  §  87)  ;  to  make  physical  connections 
with  other  like  companies  (subd.  3,  §  93) ;  to  order  repairs,  im- 
provements, and  changes  in  conipanies  for  the  betterment  of  the 
service  (§96).  In  addition  they  may  be  required  to  file  schedules 
of  their  rates  of  charges  with  the  Commission  and  subject  them- 
selves to  its  supervision  by  complying  with  its  rules  and  regula- 
tions for  the  operation  of  telephone  companies.  There  is  no 
pretense  that  in  any  of  these  particulars  this  company  has  com- 
plied with  these  statutes.  On  the  contrary,  it  is  not  contended 
that  it  could  be  required  so  to  do.  Unless  there  is  other  evidence 
than  is  disclosed  by  the  record,  we  are  inclined  to  the  opinion 
that  it  could  not  be  so  required.  Eulings  upon  kindred  questions 
in  other  jurisdictions  are  but  a  little  more  than  persuasive  in  the 
determination  of  the  matter  here  at  issue  on  account  of  dif- 
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ferences  in  the  statutes  construed.  Eightly  reasoned,  this  well- 
marked  line  runs  through  them  all,  that  to  authorize  supervision 
the  character  of  the  utility  must  be  of  such  a  nature  that  the 
exercise  of  its  powers  will  affect  public  ratlier  than  private  rights. 
Any  other  classification  would  destroy  the  ruling  purpose  under- 
lying the  creation  of  Public  Service  Commissions,  and  neces- 
sarily, sooner  or  later,  run  afoul  of  constitutional  provisions  the 
violation  of  which  would  be  inimical  to  individual  liberty  of 
action. 

n.  The  same  facts  adduced  to  show  that  the  Auxvasse  com- 
pany is  not  a  public  utility  will  sustain  the  conclusion  that  its 
connection  with  the  Buffum  company  is  not  such  a  matter  of 
pnblic  necessity  and  convenience  as  to  authorize  the  issuance  of 
an  order  in  regard  thereto.  Recapitulated,  these  are :  The  nature 
of  its  business,  existing  as  it  does,  not  for  public  use,  but  private 
convenience ;  its  requiring  no  pay  for  profit,  but  fees  only  for  the 
purpose  of  existence.  Need  arguments  be  piled  up  like  Pelion 
on  Ossa  to  establish  the  fact  that  facilities  added  by  the  Commis- 
sioner's order  to  an  association  of  this  type  will  enable  it  to  pass 
beyond  its  own  tether  and  add  even  incidentally  to  the  conven- 
ience of  others  than  its  own  membership  ?    We  think  not. 

[2]  III.  The  constitutional  question  injected  into  this  con- 
troversy for  the  first  time  in  the  petition  for  review  was  not 
timely.  How,  without  a  contradiction  in  terms,  can  a  matter  be 
reviewed  which  has  not  been  viewed.  The  purpose  of  the  petition 
filed  in  the  circuit  court,  in  cases  of  this  character,  would  be 
defeated  if  new  issues  were  permitted  to  be  incorporated  therein. 
Forms  of  procedure  are  for  the  purpose  of  facilitating  business, 
whether  it  be  of  a  court  or  a  commission ;  and  there  is  no  more 
reason  why,  when  required  by  law,  they  should  not  be  observed 
in  one  case  than  in  the  other.  By  the  express  language  of  §  110 
of  the  Public  Service  Act  (Laws  1913,  p.  641)  it  is  provided 
that  "no  corporation  or  person  or  public  utility  shall  in  any  court 
urge  or  rely  on  any  ground  not  so  3et  forth  in  said  application," 
referring  to  that  of  rehearing.  We  ruled  in  State  ex  rel.  Missouri 
P.  R.  Co.  V.  Atkinson,  269  Mo.  634,  L.R.A.1918A,  46,  P.U.R. 
1917C,  971,  192  S.  W.  86,  Ann.  Cas.  1917E,  987,  that  the  ob- 
servance of  this  rule  was  obligatory.  There  is  no  reason  for  a 
variance  from  this  conclusion.    Neither  within  the  letter  or  spirit 
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of  the  Public  Service  Act  is  the  character  of  the  Auxvasse  com- 
pany such  as  to  render  it  subject  to  the  Commission,  and  hence 
the  latter  is  not  authorized  to  comply  with  the  demand  herein 
made. 

[3]  IV.  The  contention  is  vaguely  made  by  appellant  that  the 
individual  members  of  this  company  have  collectively  the  right 
to  demand  the  connection  here  under  consideration.  This  con- 
tention is  evidently  based  upon  the  assumption  that  numbers 
alone  will  establish  the  claim  of  public  necessity.  This  is  not 
true.  Their  mere  numbers  give  them  no  more  rights  in  the  prem- 
ises than  a  single  individual  would  have  under  like  circumstances* 
rf  A  should  demand  that  his  private  phone  be  conneeted  with 
the  Buffum  company,  we  may  look  in  vain  for  authority  in  reascwa 
or  the  law  for  the  exercise  of  such  power  by  the  Con:miission  as 
will  effect  a  compliance  with  this  request.  Granted  to  A,  the 
right  must,  as  a  necessary  consequence,  be  conceded  to  every  other 
individual  owning  a  private  telephone  line.  The  result  would 
be  the  improper  invasion  of  the  rights  granted  by  law  to  the 
Buffum  company,  or,  in  other  words,  the  taking  of  its  property 
without  due  process  of  law.  A  therefore  is  entitled  to  the  same 
service  as  others,  but  not  more,  and  he  will  only  be  heard  to 
complain  when  such  service  is  denied.  This  subject  was  dis- 
cussed incidentally  with  much  clearness  in  Home  Teleph.  Co.  v. 
Sarcoxie  Light  &  Teleph.  Co.  236  Mo.  loc.  cit.  133,  36  L.R.A* 
(N.S.)  124,  139  S.  W.  108,  in  which  the  conclusion  we  have  in- 
dicated  was  reached. 

There  is,  in  our  opinion,  no  sufficient  ground  for  the  order  of 
the  Commission  requiring  a  connection  to  be  made  between  the 
Buffum  and  the  Auxvasse  companies,  and  the  judgment  of  the 
Circuit  Court  is  therefore  affirmed. 

It  is  so  ordered. 

All  concur,  except  Blair,  J.,  who  dissents. 


Note. — In  Public  Utilities  Commission  v.  Edwards  County  In- 
dependent Teleph.  Asso.  No.  7332,  Jan.  28,  1918,  the  Illinois  Com- 
mission held  that  an  imincorporated  association  composed  of  five 
divisions  each  of  which  operates  a  telephone  exchange  constitutes  a 
public  utility,  where  the  various  lines  and  telephones  connected  with 
the  exchanges  are  owned  by  the  individual  subscribers  on  said  lines* 
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and  gnch  subscribers  receive  switching  service  through  the  tele- 
phone switchboards  or  exchange  of  the  associaticm  with  which  they 
are  connected,  although  all  of  the  subscribers  are  members  of  the 
respondent  association  and  the  expenses  of  said  association  are  met 
by  assessments  levied  against  its  members. 


NEW  HAMPSHIRE  PUBIilO  SERVIOB  COMMISSION. 

BE  HAMPTON  WATERWORKS  COMPANY. 

[D-376.] 

ValuaUan  —  Excess  of  outstanding  securities  over  plant  value  repre- 
sented  hp  bond  discount  —  Effect  on  subsequent  issues. 

The  excess  of  outstanding  securities  above  the  physical  value 
of  a  utility's  property,  represented  by  bond  discount,  should  not  count 
against  the  utility  in  the  issuance  of  additional  securities  for  subse- 
quent plant  addittonsy  where  such  discount  is  to  be  amortized  out  d 
earnings. 

[January  24,  1918.] 

Application  by  Hampton  Waterworks  Company  for  author- 
ity to  issue  bonds ;  order  made  authorizing  the  issuance  of  fifteen 
bonds  of  the  par  value  of  $1,000  each,  to  be  sold  at  not  less  than 
90  per  cent  of  their  par  value,  the  proceeds  to  be  used  only  in 
paying  indebtedness  incurred  in  making  plant  extensions  and 
additions  since  April  1,  1917,  and  prior  to  January  1,  1918. 

Gunnison,  Commissioner :  The  original  petition  in  this  case, 
asking  for 'authority  to  issue  $37,000  face  value  of  its  first-mort- 
gage bonds  to  pay  for  extensions,  additions,  and  improvements 
made  and  to  be  made  to  its  property,  was  filed  December  6,  1916. 
At  that  time  it  had  also  pending  with  this  Commission  a  request 
for  increase  of  rates.  Both  petitions  required  a  valuation  of 
the  property.  Before  the  valuation,  which  necessarily  required 
considerable  time,  could  be  completed,  the  company,  for  the 
purpose  of  taking  care  of  its  existing  needs,  asked  the  Commis- 
sion to  allow  it  to  issue  a  portion  of  the  $37,000  of  bonds  called 
for  by  its  original  petition,  leaving  the  balance  for  final  deter- 
mination after  the  valuation  had  been  completed.  Accordingly, 
the  Commission,  being  satisfied  from  a  preliminary  investigation 
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that  the  company  was  entitled  to  issue  at  least  $12,000  in  bonds, 
made  an  order  to  that  eflFect  (6  K  H.  P.  S.  C.  99). 

Subsequently  in  the  rate  case  the  total  valuation  of  the  peti- 
tioner's property  as  of  April  1, 1917,  was  found  to  be  $202,426.01 
(6  N.  H.  P.  S.  C.  178). 

On  January  14,  1018,  the  petitioner  filed  as  a  substitute  for 
its  original  petition  a  request  to  be  allowed  to  issue  fifteen  bonds 
in  addition  to  the  twelve  authorized  by  our  previous  order  of  the 
par  value  of  $1,000  each,  bearing  interest  at  5  per  cent,  to  be 
sold  at  not  less  than  90.  It  will  be  remembered  that  the  original 
petition  called  for  thirty-seven  bonds,  and  the  amount  now  called 
for  is  only  twenty-seven  including  the  twelve  already  author- 
ized, so  that  the  petition  as  it  finally  stands  calls  for  an  issue 
of  $27,000,  instead  of  $37,000,  face  value  of  bonds.  At  the 
final  hearing,  the  petitioner  claimed  that  it  had  expended  in 
making  additions,  extensions,  and  improvements  to  its  plant 
since  April  1,  1917,  the  date  of  the  valuation,  the  sum  of 
$21,521.64,  and  we  find  this  claim  to  be  true. 

The  present  capitalization  of  the  company  is  as  follows : 

Common  stock  $50,000 

Preferred  stock   55,000 

Bonds    113,000 

Total  capitalization  $218,000 

The  par  value  of  the  outstanding  bonds  is  $1,000  each,  but 
they  were  sold  under  authority  of  this  Commission  at  90  per  cent 
of  par.  Under  our  rules  of  accounting,  the  bond  discount  must 
be  amortized  during  the  life  of  the  bonds,  and  wall  ^eventually 
be  turned  back  into  the  plant  investment  out  of  earnings  from 
the  property.  So  that  while  the  total  capitalization  of  $218,000 
exceeded  the  plant  value  of  $202,426.01  on  April  1,  1917,  by 
$15,573.99,  more  than  $10,000  of  this  difference  is  represented 
by  the  discount  referred  to,  which  must  eventually  get  into  the 
plant  investment.  It  follows  that  while  the  company  had  out- 
standing on  April  1,  1917,  securities  in  excess  of  the  value  of 
its  physical  property,  yet  that  excess  represented  by  bond  dis- 
count should  not  count  against  it  in  the  issuance  of  new  securities 
for  subsequent  additions  and  extensions,  because  the  bcmds  were 
properly  and  legally  issued  at  90,  and  stand  as  a  legitimate  part 
of  the  company's  capitalization. 
P.U.R.1918C. 
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We  find,  also,  that  the  company  had  on  January  1,  1918,  cur- 
rent assets,  viz.j  cash,  materials,  and  supplies,  and  accounts  re- 
ceivable, to  the  amount  of  $8,500.93,  which  it  has  a  right  to 
capitalize  as  working  capital. 

The  company  has  created  a  depreciation  reserve  of  $2,054.34, 
\rhich  is  ample  to  take  care  of  the  depreciation  of  the  property 
since  April  1,  1917,  valued  at  that  time,  as  stated  above,  at 
$202,426.01.  The  valuation  of  the  plant  as  of  January  1,  1918, 
then  would  be  as  follows : 

Plant  value  April  1,  1917  $202,426.01 

Additions,  extenBions,  and  improvements  since  April  1,  1917  . . .       21,521.64 

$223,947.65 
Less  depreciation  2,054.34 

Total  plant  value   $221,893.31 

Taking  into  consideration  the  working  capital  item  of  $8,500.93, 
which  is  properly  capitalizable,  and  the  bond  discount  item 
referred  to  above,  we  find  no  impropriety  in  allowing  the  com- 
pany to  issue  fifteen  of  its  $1,000  5  per  cent  bonds,  to  be  sold  at 
not  less  than  90,  to  raise  money  for  the  purpose  of  paying  for 
indebtedness  incurred  by  it  in  making  the  additions,  extensions, 
and  improvements  to  its  plant  between  April  1,  1917,  and  Jan- 
uary 1,  1918,  amounting  to  $21,521.64,  but  on  the  contrary  we 
find  that  it  is  for  the  public  good  that  this  petition  be  granted, 
and  an  order  will  issue  accordingly. 
Niles  and  Worthen,  Commissioners,  concurred. 


NEW  JERSET  BOARD  OF  PUBIilG  UTIIiITT  COMMISSIOmSRS.. 

BOARD  OF  EDUCATION  OF  TOWN  OF  MORRISTOWN 

V. 

PROPRIETORS  OF  THE  MORRIS  AQUEDUCT. 

Payment  —  Contracts  —  Unauthorized  act  of  president  of  hoard  of 
ed'ucation  —  Effect. 

A  board  of  education  ie  not  bound  by  the  unauthorized  act  of 
ite  president  in  agreeing  to  become  responsible  for  the  prompt  payment 
of  all  bills  for  water  used  by  a  contractor  in  building  a  school,  so  aa 
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to  justify  the  company  in  denying  service  to  the  board  for  refusal  to 
pay  for  such  service  upon  the  default  of  the  contractor. 

[February  20,  1918.] 

Complaint  against  water  company  for  declining  to  furnish 
service  because  of  nonpayment  of  bill;  finding  that  action  of 
company  was  unjustified,  but  no  order  entered. 

Appearances :  C.  F.  Wilson  for  Board  of  Education  of  Mor- 
ristown;  F.  V.  Pitney  for  Proprietors  of  the  Morris  Aqueduct. 

By  the  Commission:  Complaint  was  made  to  the  Board  by 
the  Board  of  Education  of  the  Town  of  Morristown,  that  the 
proprietors  of  the  Morris  Aqueduct,  a  water  company  supply- 
ing water  for  public  use,  furnished  water  to  a  contractor  who 
was  building  a  new  public  school  building  in  the  town  of  Morris- 
town;  that  the  contractor  became  financially  embarrassed  and 
discontinued  the  work,  owing  a  bill  to  the  water  company;  that 
the  water  company  turned  off  the  water  at  the  building  and  de- 
clined to  furnish  water  to  a  new  contractor,  with  whom  the  board 
of  education  contracted  for  the  completion  of  the  building,  unless 
the  said  board  of  education  should  pay  the  debt  of  the  former 
contractor.  It  was  claimed  that  the  board  of  education  should 
not  be  expected  to  pay  the  debt  owing  the  water  company  by 
someone  else. 

;  In  reply  to  this,  the  respondent  submitted  a  copy  of  an  applica- 
tion requesting  the  company  to  tap  its  water  main 

!  in  Atno  avenue  and  lay  a  3-inch  service  pipe  to  inside  cellar 
wall  to  supply  a  high  school  building  at  comer  Atno  avenue  and 
Early  street  on  land  owned  by  the  undersigned.  .  .  .  The 
undersigned  hereby  agrees  to  become  responsible  for  the  prompt 
payment  of  all  water  used  for  building  purposes. 

Board  of  Education  of  the  Town  of  Morristown 
in  the  County  of  Morris, 
by  Joseph  Hinchman, 

President. 

The  foregoing  is  copied  from  the  application. 

The  respondent  claims  that  the  board  of  education,  throu^ 
the  signing  of  this  request  by  its  president,  became  the  applicant 
for  the  service  furnished  for  the  use  of  the  contractor  in  building 
P.U.R.1018C.  f^  T 

Digitized  by  VnOOQlC 


BOARD  OF  EDUCATION  v.  MORRIS  AQUEDUCT.  176 

the  school;  that  the  board  of  education  was  the  only  party  to 
whom  the  company  looked  for  payment  for  water  supplied ;  that 
if  it  'Tiad  suspected  that  the  board  of  education  would  repudiate 
its  guaranty,  we  would  not  have  furnished  water  for  the  construc- 
tion of  the  building  without  a  deposit  or  other  security.  We  have 
no  desire  to  embarrass  the  board  of  education  in  any  way,  but 
assume  that  your  board  expects  us  to  enforce  payment  of  this  bill 
in  the  same  way  as  against  an  individual." 

It  appears  that  the  respondent  has  made  a  satisfactory  arrange- 
ment with  the  contractors,  later  employed  to  build  the  school, 
that  water  will  be  supplied  so  long  as  it  is  required  by  the  con- 
tractors for  this  purpose,  but  that  when  water  is  desired  by 
the  board  of  education  for  use  in  the  school,  the  company,  in  the 
absence  of  a  ruling  by  this  Board,  would  refuse  to  supply  the 
same. 

The  Board  has  approved  the  adoption  by  water  companies  of  a 
rule  which  provides  that  "if  a  bill  remains  impaid  for  a  period 
of  over  fifteen  days  after  mailing  or  presentation,  notice  will  be 
served  or  mailed  that  unless  the  bill  is  paid  within  seven  days 
from  the  date  of  such  notice,  the  water  supply  will  be  discon- 
tinued. When  the  water  is  turned  off  under  such  conditions,  it 
will  remain  off  until  the  amount  owing  is  paid  in  full  or  until 
satisfactory  arrangements  for  payment  have  been  made." 

Unjust  and  unreasonable  discriminations  against  the  customers 
of  a  public  utility  are  prohibited  by  law,  and  the  company  claims 
it  cannot  supply  service  to  the  board  of  education,  with  the  bill 
unpaid,  and  enforce  the  rule  quoted  above  upon  other  customers 
without  undue  discrimination. 

It  is  claimed  by  the  board  of  education  that  it  did  not 
authorize  its  president  to  apply  to  the  company  for  water  for 
use  in  building  the  school,  or  to  agree  to  become  responsible  for 
the  payment  of  the  water  used  for  building  purposes. 

Upon  the  issue  joined,  hearing  was  called  by  the  Board  of 
which  the  board  of  education  and  the  proprietors  of  the  Morris 
Aqueduct  were  given  notice.  Testimony,  including  that  of  Mr. 
Hinchman,  was  submitted  at  the  hearing  in  support  of  the  state- 
ment that  the  board  of  education  did  not  authorize  an  application 
to  the  water  company  to  supply  water  to  the  contractors,  and 
did  not  give  Mr.  Hinchman  authority  to  bind  the  said  board  to 
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become  responsible  for  payment  for  water  used  for  building 
purposes.  That  no  such  authority  was  given  appears  to  be  borne 
out  by  the  testimony. 

It  is  further  claimed  by  Mr.  Hinchman  that  there  was  a  verbal 
understanding  with  the  representative  of  the  water  company  that 
no  liability  would  be  incurred  by  signing  the  application;  that 
the  application  was  filled  out  when  submitted  to  him  for  his 
signature ;  that  he  did  not  read  the  application,  but  relied  on  the 
assurance  given  that  he  was  not  obligating  the  board  of  educa- 
tion.   He  claims  furthermore  that  the  bill  is  excessive  in  amount. 

The  water  company,  on  the  other  hand,  denies  that  there  was 
an  imderstanding  that  the  board  of  education  should  not  be 
responsible  for  payment  for  the  water  used,  and  claims  that  the 
amount  of  the  bill  is  correct. 

From  the  testimony  adduced  at  the  hearing  the  Board  is  of 
the  opinion  that  whatever  impression  may  have  been  made  upon 
the  mind  of  the  representative  of  the  water  company  as  to  the 
responsibility  incurred  by  the  board  of  education  through  the 
signing  of  the  application  by  Mr.  Hindiman  as  president,  and 
whatever  may  be  the  facts  as  to  the  extent  of  the  obligation  which 
Mr.  Hinchman  may  have  incurred  as  the  result  of  signing  the 
application,  the  application  so  signed  cannot  be  regarded  as  bind- 
ing the  board  of  education.  The  bill  unpaid,  therefore,  cannot 
be  regarded  as  a  bill  owing  by  the  board  of  education,  and  the 
company  would  not  be  warranted  in  refusing  to  supply  water  to 
the  schoolhouse  when  application  for  such  supply  is  made  to  the 
company  by  the  board  of  education. 

The  question  of  the  obligation,  if  any,  resting  upon  Mr.  Hinch- 
man to  pay  for  water  supplied  to  the  contractors  for  which  pay- 
ment has  not  as  yet  been  made,  if  an  amicable  imderstanding 
cannot  be  reached  between  Mr.  Hinchman  and  the  water  com- 
pany, would  have  to  be  settled  in  a  court  of  competent  jurisdic- 
tion. The  Board  is  not  the  tribunal  to  determine  the  merits  and 
direct  the  settlement  of  such  a  controversy.  It  is  understood  that 
the  respondent  is  willing  to  accept  the  finding  of  the  Board  as 
to  its  responsibility  with  respect  to  supplying  water  on  the  ap- 
plication of  the  board  of  education.  Therefore,  no  order  in  the 
matter  will  be  entered. 

Dated  February  20,  1918. 
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Board  of  Public  Utility  Coomissioners,  by  Ralph  W.  E. 
Donges,  President;  John  W.  Slocum,  Alfred  S.  March)  Com- 
missioners. 

Note. — ^Payment 

J.  In  general,  177. 
II.  Jurisdiction  of  Commission,  177, 
III.  Payment  in  advance,  178. 
IV.  Discount  -for  prompt  payment,  17S. 
V.  Added  penalty  for  failure  to  pay,  179. 
VI.  Discontinuance  of  service  for  failure  to  pay,  179. 

->         I.  In  general. 

In  Re  Lake  Pepin  Teleph.  Co.  Aug.  8,  1917,  it  appearing  that  a 
telephone  company  had  experienced  considerable  difficulty  in  col- 
lecting toll  charges  from  some  of  the  subscribers  of  connecting  com- 
panies, the  Wisconsin  Commission  recommended  that  the  applicants 
adopt  a  rule  providing  that  all  toll  charges  remaining  unpaid  at  the 
time  of  the  regular  billing  for  switching  service  should  be  added 
to  the  regular  bill,  and  that  the  companies  so  billed  should  remit 
for  the  total  amount  of  all  switching  charges  and  unpaid  bills. 

In  Re  Cumberland,  TJ-1067,  Aug.  13,  1917,  the  Wisconsin  Com- 
rtiission  authorized  a  rule  to  be  put  into  effect  by  a  water  utility 
that  failure  to  receive  a  bill. would  not  be  held  as  an  excuse  for 
nonpayment;  and  that  claims  or  complaints  must  be  made  within 
^ve  davs  from  the  date  of  the  bill. 

In  Dale  v.  Western  U.  Teleg.  Co.  (1917)  100  Misc.  718,  166  N. 
Y.  Supp.  740,  it  was  held  that  the  telegraph  company  was  liable 
for  the  injuries  resulting  from  the  failure  of  the  telegraph  company 
to  forward  a  telegram,  beeause  the  plaintiff  did  not  tender  the  cor- 
rect change,  but  tendered  a  $5  bill,  and  the  operator  refused  to  make 
the  change.  Bijur,  J.,  said :  "I  am  of  opinion  that  a  public  service 
corporation  must  be  prepared  to  furnish  change  to  a  reasonable 
amount;  such  reasonableness  with  reference  to  amount,  time,  and 
place  to  be  judicially  determined." 

A  Qombination  electric  and  gas  utility  has  no  right  to  apply  a 
consumer's  deposit  under  an  electric  light  contract  to  his  subse- 
quent indebtedness  f(^r  gas,  without  his  consent.  Annapolis  Public 
Utilities  Co.  v.  Martin  (1917)  —  Md.  — ,  102  Atl.  465. 

,  II.  Jurisdiction  of  Cqmtnission. 

In  holding  that  an  injunction  may  issue  against  a  water  utility 
to  restrain  it  from  shutting  off  a  consumer's  supply  for  failure  to 
i>ay  a  disputed  bill,  over  the  contention  that  the  matter  wrs  within 
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the  exglusive  jurisdiction  of  the  Public  Service  Commission,  the 
Maryland  supreme  court  in  Carter  v.  Suburban  Water  Co.  (1917) 
—  Md.  — ,  L.R.A.19184  764,  101  Atl.  771,  said:  "We  do  not 
find  that  the  Public  Service  Commission  is  invested  with  the  power 
to  hear  and  determine  the  controversy  between  the  parties  as  to  the 
correctness  of  the  bills  rendered,  or  to  determine  what  amount  the 
plaintiff  owes.  But  if  that  power  be  conceded,  the  court  of  equity 
would  not  for  that  reason  be  deprived  of  its  original  jurisdiction 
to  grant  the  injunction.  It  has  been  long  since  settled  that,  where 
a  court  of  equity  has  original  jurisdiction,  and  a  statute  confers 
upon  the  conmion-law  courts  a  similar  power,  the  jurisdiction  of 
equity  is  not  thereby  ousted.  Barnes  v.  Grain  (1849)  8  Gill,  398; 
Shryock  v.  Morris  (1891)  75  Md.  72,  23  Atl.  68.'^ 

III.  Payment  in  advance. 

The  practice  of  telephone  utilities  in  requiring  rentals  to  be  paid 
in  advance  is  justified  on  the  theory  that  the  enforcement  of  such 
a  provision  materially  lessens  the  cost  of  collection  and  largely  elimi- 
nates the  loss  due  to  uncollectable  accounts.  Re  Gas  Belt  Teleph. 
Co.  (S.  D.)  No.  2539,  Nov.  14,  1917. 

In  Walker  v.  Hermosa  Teleph.  Co.  (S.  D.)  No.  2925,  Feb.  27, 
1918,  a  telephone  company  was  held  entitled  to  require  new  sub- 
scribers to  pay  one  full  year's  rental  in  advance  at  the  time  the  serv- 
ice is  contracted  for.  ♦ 

In  Walker  v.  Harrah  Teleph.  Co.  Cause  No.  3026,  Order  No. 
1315,  Aug.  10,  1917,  the  Oklahoma  Commission  ordered  that  pay- 
ments for  telephone  service  be  made  in  cash  in  advance  on  or  before 
the  10th  of  each  calendar  month,  provided  that  payment  for  rural 
line  telephones  may  be  made  quarterly  in  advance  at  the  option  of 
the  subscriber,  and  that  a  failure  to  make  payments  for  service  on 
or  before  the  15th  day  of  the  calendar  month,  be  sufficient  ground 
for  the  discontinuance  of  service. 

Upon  finding  $2  to  be  a  proper  monthly  rental  for  rural  tele- 
phone service,  the  South  Dakota  Commission  authorized  the  com- 
pany to  name  a  rate  of  $2.15  per  month,  payable  quarterly  in 
advance,  with  a  discount  of  15  cents  per  month  if  the  quarterly 
rentals  were  paid  during  the  first  month  of  the  quarter.  Re  Gas 
Belt  Teleph.  Co.  No.  2539,  Nov.  14,  1917. 


rr.  Discount  far  prompt  payment. 

The  practice  of  quoting  a  rate  from  which  a  discount  shall*  be 
made  in  favor  of  patrons  for  prompt  payment  is  reasonable.     Re 
Hamlin  &  D.  County  Teleph.  Co.  (S.  D.)  Docket  No.  F-336,  June 
^3,  1917. 
P.U.R.1918C. 
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F.  Added  penaUy  far  failure  to  pay. 

In  Ee  Golden  Farmers'  Teleph.  Co.  No.  6852,  Nov.  6,  1917,  the 
Illinois  Commission  held  that  a  proposed  additional  charge  of  10 
cents  per  month  for  a  collector's  fee  on  all  telephone  rentals,  delin- 
quent after  the  10th  day  of  the  current  month  in  which  the  bill  is 
rendered,  was  unreasonable,  for  the  reason  that  it  would  operate  as 
a  penalty,  and  in  the  opinion  of  the  Commission  would  neither  re- 
duce to  any  material  extent  the  cost  of  making  collections  nor  be 
entirely  fair  to  the  subscribers. 

In  Be  Deerfield  Teleph.  Co.  (Wis.)  Jan.  28,  1918,  the  company 
was  authorized  to  put  the  following  rules  into  effect:  *'A11  local 
subscribers  will  be  billed  monthly  at  a  gross  rate  of  25  cents  in 
excess  of  the  net  rate.  If  the  bill  is  paid  before  the  15th  of  the 
montli  in  which  fletvice  is  given,  the  25  cents  will  be  remitted  to 
the  subscriber.*' 

VI.  DUcontinuance  of  service  for  failure  to  pay. 

In  Ee  Cumberland,  TJ-1067,  Aug.  13,  1917,  the  Wisconsin  Com- 
mission authorized  a  water  utility  to  put  into  effect  a  rule  that  it 
might  discontinue  service  if  the  consumer  has  failed  to  pay  his  bill 
by  12  o'clock  noon  on  the  last  day  of  the  month  following  the  quar- 
ter for  which  his  bill  was  rendered. 

In  Re  Wisconsin  Gas  &  E.  Co.  Oct.  9,  1917,  the  Wisconsin  Com- 
mission held  that  a  provision  for  the  discontinuance  of  heating  serv- 
ice upon  the  failure  of  patrons  to  pay  bills  within  ten  days  after 
being  rendered  was  unreasonable,  and  required  that  the  consumer 
who  is  delinquent  at  the  close  of  the  ten-day  period  should  be  given 
notice  in  writing  that  his  service  would  be  discontinued  unless  the 
bill  were  paid  within  five  days,  and  action  deferred  accordingly. 

The  burden  of  proof  to  show  that  he  was  not  indebted  to  a  utility 
for  service  at  the  time  it  was  cut  off  is  on  a  consumer,  where  this 
issue  is  raised  in  a  case  in  which  he  seeks  to  recover  damages  for 
the  disconnection.  Annapolis  Public  Utilities  Co.. v.  Martin  (1917) 
—  Md.  — ,  102  Atl.  465. 

A  utility  in  discontinuing  service  must  return  all  deposits  that 
may  have  been  made  by  consumers  to  guarantee  payment  of  bills. 
Palestine  v.  Oblong  Gas  Co.  (III.)  No.  7201,  Dec.  18,  1917. 

Upon  a  complaint  against  the  discontinuance  of  electric  service 
and  refusal  of  the  utility  to  restore  service  except  upon  payment  of 
$25,  for  the  reason  that  the  wires  on  the  complainant's  premises 
had  been  tampered  with  in  such  a  way  that  the  meter  did  not  regis- 
ter, and  that  the  meter  had  not  registered  at  all  for  three  months 
prior  to  the  discontinuance  of  service,  the  New  York  Commission, 
First  District,  suggested  that  the  complainant  make  application  for 
service  in  accordance  with  §  62  of  the  Transportation  Corporations 
P.U.R.1918C. 


Digitized  by 


Gocgle 


180  ANNOTATION. 

Law,  and  tender  an  amoimt  for  past  service  computed  upon  the 
consumption  for  the  corresponding  period  during  the  previous  year 
less  the  amount  of  the  minimum  monthly  payments  made  under 
the  utility's  rules,  and  recommended  that  the  utility  accept  such  an 
offer,  if  made.  Huhn  v.  Kichmond  Light  &  E.  Co.  Case  No.  2260, 
Oct.  29,  1917. 


PENNSYI/VANIA  PUBLIC  SERVIC5E  COMMISSION. 

AMBLEB  HIGHLANDS  IMPROVEMENT  ASSOCIATION 

V. 

TJPPEB  DUBLIN  WATER  COMPANY. 
[Complaint  Docket  No.  1715.] 

Rates  —  Schedules  —  Notice  of  change  —  Sufflciency. 

The  posting  of  a  tariff  of  rates  at  an  unused  entrance  of  the 
building  in  which  the  offices  of  the  utility  are,  and  in  the  office  of 
the  superintendent  at  the  farm  of  the  owner  of  the  utility,  with  nothing 
to  show  that  it  is  a  new  schedule,  is  not  a  sufficient  compliance  with 
the  requirements  of  the  Pennsylvania  statute,  that  the  tariff  shall  be 
posted  and  published  in  the  office  or  station  of  the  public  service  com- 
pany in  such  a  way  as  to  be  readily  accessible  and  conveniently  in- 
spected, and  that  notice  of  any  change  in  the  tariff  must  be  posted  and 
published  in  the  same  manner  as  notice  of  the  original  tariff,  and  that- 
Buch  notice  must  plainly  state  the  exact  changes  to  be  mada 

[January  22,  1918.] 

Complaint  against  excessive  increase  in  water  rates;  com- 
plaint sustained  upon  the  ground  that  the  notice  of  the  change^ 
had  not  been  given  as  required  by  statute. 

Alconiy  Commissioner:  The  Ambler  Highlands  Improve- 
ment Association  is  composed  of  owners  and  tenants  of  prop- 
erty in  Ambler  Highlands,  Upper  Dublin  township,  Montgomery^ 
county. 

The  Upper  Dublin  Water  Company  was  incorporated  in  1900 
for  the  purpose  of  supplying  water  to  Upper  Dublin  township 
and  vicinity. 

The  water  company  filed  a  new  tariff  effective  July  1,  1917>. 
increasing  the  rates  for  service.  The  complaint  was  filed  Sep- 
tember 26,  1917,  and  refers  to  the  excessive  increase  in  the  rates! 
At  the  hearing  the  complaint  was  amended  so  as  to  raise  tha 

P.U.R.1918C. 

Digitized  by 


Google 


AMBLER  HIGHLANDS  IMP.  ASSO.  v.  UPPER  DUBLIN  W.  CO.  181 

question  whether  the  notice  of  the  increased  rates  was  given  in 
ijonfonnity  with  the  Act  of  July  26,  1913.  The  respondent 
agreed  to  proceed  under  the  complaint  as  amended. 

The  preliminary  question,  therefore,  is  whether  the  increased 
rates  were  properly  posted  and  published  so  as  to  become  effec- 
tive July  1,  1917.  If  the  respondent  did  not  comply  with  the 
act  of  assembly  in  posting  and  publishing,  then  the  increased 
tariff  did  not  become  effective. 

The  Upper  Dublin  Water  Company  was  organized  by  Doctor 
R.  V.  Mattison  to  supply  water  to  houses  constructed  by  him.  It 
has  a  capital  stock  of  $5,000,  par  value  $10,  owned  by  Dr.  Matti- 
son and  his  two  sons.  Its  office  is  at  Ambler,  in  a  large  office 
building  occupied  by  the  Keasbey  &  Mattison  Company.  It  is 
in  the  same  room  used  by  the  secretary  for  the  conduct  of  the 
business  of  that  company,  and  the  water  bills  are  paid  there  to 
a  clerk  of  the  Keasbey  &  Mattison  Company.  There  are  two 
entrances  to  the  building,  one  on  Butler  avenue  and  the  other  on 
Maple  street.  The  main  entrance  is  on  Butler  avenue.  The 
Butler  avenue  entrance  is  the  one  used  by  the  consumers  in  pay- 
ing their  bills.  The  notice  as  posted  by  the  secretary  was  placed 
in  the  hallway  inside  the  entrance  on  Maple  street.  The  notice 
as  thus  posted  consisted  of  two  sheets.    The  first  was  as  follows : 

Supplement  No.  3 

to 
P.  S.  C.  Pa.  Na  1 
The  Upper  DTTBLrN-  Water  Company 


Bates,  Rules,  and  Eeoxtiations 

Governing  the 

Distribution  op 

Water 

IN 

Township  of  Upper  Dublin, 


(Seal  of  the  Upper 
Dublin  Water  Co.) 
Issued  May  17,  1917,  by  Dr.  R  V.  Mattison,  Pres., 
effective  7-1-17. 
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and  the  second;  which  was  placed  under  the  first,  is  as  follows  r 

(Second  sheet) 
Metered  Bates 

FOB 

Wateb 
For  Household  Consumptiok 
The  minimnm  charge  for  water  for  household  consumption 
shall  be  $12  per  annum,  paid  in  advance  at  the  beginning  of  each 
j'ear,  and  such  payment  shall  entitle  the  consumer  making  such 
payment  to  annual  consumption  of  24,000  gallons.  All  water 
consumed  beyond  24,000  gallons  is  to  be  paid  for  at  the  rate  of 
50  cents  per  1,000  gallons. 

The  charge  affects  household  meter  rates  only. 

According  to  the  superintendent,  a  similar  notice  was  posted 
by  him  in  the  superintendent's  office  on  Doctor  Mattison's  farm, 
outside  of  Ambler,  in  Upper  Dublin  township.  The  sheets,  he 
states,  were  posted  separately,  and  not  one  under  the  other  as  at 
the  Ambler  office. 

.  No  other  notice  of  the  increased  rates  was  given.  Several 
witnesses,  consumers  of  water  from  the  respondent,  testified  that 
they  did  not  learn  of  the  increase  until  they  received  their  bills 
about  July  1,  1917.  Even  this  bill  did  not  specifically  indicate 
any  increase,  but  merely  a  statement  of  the  tariff  effective  July 
1,  1917. 

The  Act  of  1913  requires  the  tariff  to  be  posted  and  published 
in  the  office  or  station  of  the  public  service  company  "open  to  the 
public,  where  payments  are  made  by  shippers,  consumers,  users,, 
or  patrons,  in  such  manner,  form,  and  place  in  such  office  or 
station  as  to  be  readily  accessible,  and  so  that  the  said  tariffs 
and  schedules  may  be  conveniently  inspected  by  the  public,  and 
similarly  in  such  other  places  as  the  Commission  may  require." 

When  a  change  is  made  in  the  tariff,  notice  of  the  change  must 
be  posted  and  published  in  the  same  manner  as  notice  of  the 
original  tariff,  but  in  addition  it  must  "plainly  state  the  exact 
changes  proposed  to  be  made  in  the  tariffs  or  schedules  then  in 
force,  and  whether  an  increase  or  decrease,  and  the  time  the  pro- 
posed changes  will  go  into  effect:  and  all  such  changes  shall  be 
shown  by  filing,  posting,  and  publishing  new  tariffs  or  schedules,. 
P.U.R.1918C. 
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or  shall  be  plainly  indicated  upon  the  tariffs  or  schedules  in  force 
at  the  time,  and  kept  open  to  the  public  inspection." 

On  the  notices  as  given  by  the  respondent,  posted  in  the  oJfSce 
at  Ambler,  and  that  at  the  office  on  the  farm  of  Doctor  Mattison, 
there  is  no  statement  that  the  new  tariff  is  an  increase  in  the 
rates.  In  fact  the  new  rates  could  not  be  learned  by  the  notice 
as  posted  in  the  office  at  Ambler,  where  the  bills  are  paid,  without 
lifting  up  the  first  sheet,  and  there  is  nothing  at  all  to  indicate 
that  these  rates  are  any  different  from  those  previously  in  force. 
The  act  of  assembly  was  intended  to  prevent  an  increase  in  rates 
without  notice  to  patrons  and  consumers.  It  was  supposed  that 
posting  of  a  new  rate  in  the  offices  and  stations  of  the  service 
company  showing  what  changes  were  being  made  would  be  suffi- 
cient Of  course  it  is  the  duty  of  the  consumer  or  patron  to  take 
notice  and  to  be  sufficiently  observing,  but  no  matter  how  careful 
the  consumers  were  in  this  case  the  notice  as  posted  would  not 
give  them  any  information  as  to  whether  it  was  an  increase  or 
dfecrease  in  the  rates. 

The  complainants  were  not  aware  of  the  increase  until  they 
received  the  bills  about  or  after  July  1,  1917,  and  then  only  by 
a  comparison  of  the  new  and  old  bills. 

The  old  rate  of  the  water  company  was  a  minimum  of  $14 
per  annum,  with  the  right  to  consume  48,000  gallons,  and  25 
cents  a  thousand  gallons  for  any  consumption  in  excess  of  the 
minimum.  The  new  rate  fixed  a  minimum  of  $12  per  annum, 
but  with  a  right  to  consume  only  24,000  gallons,  and  at  a 
rate  of  50  cents  per  thousand  gallons  for  the  excess. 

As  the  notices  given  by  the  respondent  did  not  indicate  that 
the  new  rate  was  an  increase  over  the  old,  and  did  not  comply 
with  the  requirements  of  the  Act  of  July  26,  1915,  we  are  of 
the  opinion  that  the  new  rates  cannot  be  enforced. 

The  complaint  as  to  the  posting  of  the  notice  is  sustained.     ^ 

# 

Note— ^A  consumer  is  presumed  to  have  knowledge  of  a  special 
rate  established  by  a  utility,  where  the  latter  has  given  due  pub- 
licity to  it.  Standard  Door  &  Sash  Co.  v.  Southern  California  Edi- 
son Co.  (Cal.)  Decision  No.  4238,  Case  No.  1046,  April  9,  1917. 

In  Be  Publishing  Notice  to  Change  Rates,  General  Order  No.  26, 
Jan.  29,  1917,  the  Illinois  Commission  by  general  order  prescribed 
P.U.R.1918C. 
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the  form  and  maimer  of  publishing  notice  of  an  application  to  change 
rates,  applicable  to  all  public  utilities  except  steam  and  interurban 
railways. 


SOUTH  DAKOTA  SUPREME  COURT. 

CAHILL  &  REDMAN  et  al. 

V. 

GREAT  NORTHERN  RAILWAY  COMPANY. 

(—  S.  D.  — ,  166  N.  W.  306.) 

Service  *  Railroads  —  Stock,  scales, 

1.  A  carrier  cannot  be  required  to  install  stockyard  scales  merely 
for  the  convenience  of  dealers  in  buying  live  stock. 

Service  —  Stockyard  scales  —  When  reasonable  facility. 

2.  Stockyard  scales  at  the  point  of  shipment,  by  means  of  which 
the  shipper  may  ascertain  the  minimum  loading  of  cars,  as  well  as  ex- 
cess loading,  constitute  a  reasonable  facility  of  the  carrier's  business. 

Appeal  and  review  —  Administrative  order  —  Reasonableness. 

3.  An  order  of  a  Commission  requiring  a  4-ton  stodcyard  scale  to 
be  installed  at  a  point  of  shipment,  from  which  fifty-six  carloads  of 
stock  had  been  shipped  in  three  years,  was  held  not  to  have  been  based 
upon  an  erroneous  or  mistaken  theory  of  the  law,  or  to  have  been  bo 
unreasonable  or  arbitrary  as  to  warrant  reversal  by  th^  court. 

[February  5,  1918.] 

Appeal  from  a  judgment  of  the  Circuit  Court,  Mimiehaha 
County,  Joseph  W.  Jones,  Judge,  reversing  an  order  of  the  Board 
of  Railroad  Conmiissioners  requiring  the  installation  of  a  stock- 
yard scale;  judgment  of  the  trial  court  reversed,  and  Commis- 
sion order  affirmed. 

Appearances:  Oliver  E.  Sweet,  Assistant  Attorney  General 
for  the  State ;  Aikens  &  Judge,  of  Sioux  Falls,  for  respondent 

Smith,  J.,  delivered  the  opinion  of  the  court : 

The  Board  of  Railroad  Commissioners  made  an  order,  "that 
the  Great  Northern  Railway  Company  construct  and  put  in 
operation  at  its  stockyards  at  its  station  at  Albee,  in  Grant 
county,  in  this  state,  not  later  than  April  15,  1916,  a  4-ton 
Fairbanks-Morse  stockyards  scale,  in  such  manner  as  to  permit 
of  the  weighing  of  local  stock  loaded  ikto  and  unloaded  from  cars 
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at  that  station,  as  well  as  the  weighing  of  stock  received  into  the 
stockyards  at  Albee.'' 

The  Great  Northern  Eailroad  appealed  from  this  order  to  the 
circuit  court  of  Minnehaha  county,  and  that  court,  upon  review 
of  the  evidence  and  proceedings  before  the  Board  of  Railroad 
Commissioners,  found  as  matter  of  fact  that  a  scale  at  the  stock- 
yards at  Albee  was  not  a  facility  necessary  for  the  convenience 
and  accommodation  of  the  public ;  that  shipments  of  local  stock 
from  said  station  are  made  and  freight  charges  thereon  computed 
upon  a  basis  not  requiring  the  use  of  stockyard  scales  at  said 
station ;  that  live  stock  so  shipped  and  loaded  into  cars  is  subject 
to  tariff  minimum  weights,  and  is  weighed  upon  track  scales  at 
the  terminal  market,  and  that  the  weight  so  ascertained  is  the 
basis  upon  which  freight  charges  are  computed ;  that  stockyard 
seal^  at  the  town  of  Albee  is  not  an  instrumentality  of  shipment 
or  carriage,  and  is  not  included  in  '^transportation/'  and  is  not 
a  facility  for  receiving,  forwarding,  or  delivering  property  by 
the  common  carrier  to  and  from  its  lines,  or  other  lines  and 
places  connected  therewith ;  that  such  scales  would  be  useful  and 
would  be  used  only  for  the  purpose  of  facilitating  the  consumma- 
tion of  business  transactions  between  buyers  and  sellers  of  local 
stock,  and  would  not  be  used  at  the  station  of  Albee  as  the  basis 
of  weight  for  ascertaining  or  computing  freight  charges  for 
transportation,  or  for  any  purpose  connected  with  the  transpor- 
tation of  such  property  by  the  defendant;  that  carload  lots  of 
stock  are  always  shipped  subject  to  tariff  minimum  carload  rates, 
and  that  weighing  at  a  terminal  or  other  points  en  route  is  for 
the  purpose  only  of  ascertaining  the  excess  of  the  load  over  mini- 
mum weight,  upon  which  excess  freight  charges  are  computed  to 
be  added  to  the  minimum  carload  rate. 

The  following  facts,  although  not  included  in  the  express  find- 
ings of  the  Board  of  Eailroad  Commissioners,  or  in  the  findings 
of  the  trial  court,  are  shown  by  undisputed  evidence  in  the  rec- 
ord, viz,:  From  May,  1912,  to  April,  1915,  inclusive,  only 
fifty-six  carloads  of  stock  were  shipped  from  the  town  of  Albee 
to  terminal  points  outside  of  the  state,  and  during  the  same 
period  not  a  single  carload  shipment  was  made  to  any  point  in 
South  Dakota ;  also  that  in  the  same  period  only  two  shipments 

of  single  animals  were  made  to  a  point  in  South  Dakota. 
P.U.R.1018C. 


Digitized  by 


Gbd)gle 


186  SOUTH  DAKOTA  SUPREME  COURT. 

As  a  conclusion  of  law  die  court  found  that  the  enforcement 
of  the  order  would  not  be  justified  by  public  necessities  which 
defendant  could  lawfully  be  compelled  to  meet,  and  would  con- 
stitute an  arbitrary  and  unreasonable  taking  of  defendant's  prop- 
erty. Thereupon  judgment  was  entered  reversing  the  order  of 
the  Board  of  Eailroad  Commissioners,  and  the  matter  is  before 
us  upon  appeal  from  the  findings,  conclusion,  and  judgment  of 
the  circuit  court. 

[1]  Appellant  relies  upon  two  propositions:  First,  that  local 
buyers  and  sellers  of  live  stock  have  the  right  to  demand  the  in- 
stallation of  stockyard  scales  for  their  own  convenience  in  buy- 
ing live  stock ;  and,  second,  that  it  is  the  duty  of  the  carrier  to 
furnish  the  shipper  such  facilities  as  will  enable  him  to  avoid 
underloading  cars  where  the  rate  is  fixed  upon  minimum  loads, 
and  to  ascertain  the  cost  of  shipping  stock  in  a  car  in  excess  of 
the  minimum  carload  weight.  The  fallacy  of  the  first  proposi- 
tion is  so  clear  that  discussion  would  be  idle.  The  carrier  owes 
no  duty  to  the  local  buyer  or  seller  of  live  stock  until  the  stock 
is  tendered  at  the  stockyards  for  shipment  New  Mexico  Wool 
Growers'  Asso.  v.  Atchison,  T.  &  S.  F.  R  Co.  20  N".  M.  33,  145 
Pac.  1077;  McDonald  v.  Pittsburgh,  C.  C.  &  St  L.  R.  Co. 
(Ind.)  P.U.R.1916E,  801. 

[2]  The  evidence  on  behalf  of  appellant  is  substantially  as 
follows:  Mr.  Cahill,  one  of  the  complainants,  testified. that  his 
firm  were  the  only  buyers  of  live  stock  at  Albee;  that  the  stock- 
yards scales  were  required  for  their  convenience  and  for  the  con- 
venience of  the  patrons  of  the  railroad  company ;  that  when  they 
bought  stock,  and  weighed  it  on  different  scales,  the  sellers  were 
not  satisfied;  that  they  did  not  buy  in  carloads,  and  that  car- 
load weights  would  not  determine  the  amount  of  stock  bought 
from  any  individual ;  that  his  firm  bought  by  weight ;  that,  when 
buying  stock,  it  was  driven  into  the  stockyards,  and  each  animal 
was  taken  to  a  scale  belonging  to  a  coal  dealer,  about  200  feet 
from  the  stockyards,  where  it  was  weighed ;  that  the  freight  rates 
on  stock  shipments  were  determined  by  weighing  on  track  scales 
at  the  terminal  point,  which  is  the  uniform  practice;  that  his 
firm  ships  practically  all  their  stock  to  South  St.  Paul ;  that  Uiey 
had  made  no  shipment  of  stock  in  carload  lots  to  any  point  in 
South  Dakota;  that  the  only  way  they  can  arrive  at  values  of 
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Stock  is  by  weighing  it, — ^that  is,  the  value  allowed  the  seller; 
that  sometimes  they  had  two  or  three  carloads  of  stock  in  the 
yards  at  one  time;  that  stock  cars  were  of  different  capacities, 
and  that  it  was  necessary  to  weigh  stock  when  loading  it,  in 
order  to  determine  the  minimum  load  for  each  car;  that  the 
main  thing  is  to  guard  against  overloading  and  underloading; 
that  they  pay  more  attention  to  the  condition  of  the  cars  as  to 
overcrowding  than  as  to  weight.  Mr.  Kedman,  his  partner,  testi- 
fied that  it  would  be  more  convenient  for  his  firm  and  for  the 
men  they  buy  from  to  have  a  scale  on  account  of  weighing  the 
stuflF;  that  it  would  also  be  handy  in  the  way  of  loading  cars, 
as  Mr.  Cahill  stated ;  that  two  or  three  times  parties  at  Water- 
town  would  have  bought  hogs,  but  they  were  unable  to  sell  them 
on  aocoimt  of  not  having  any  way.  to  weigh  them.  Mr.  Street, 
a  witness  for  the  complainants,  testified  that  the  principal  reason 
why  there  should  be  scales  at  the  stockyards  at  Albee  is  in  buying 
cattle ;  that  he  was  a  stock  raiser  and  would  rather  sell  stock  to  a 
buyer  where  there  was  a  stockyards  scale ;  that  he  preferred  to 
sell  by  weight  rather  than  on  the  hoof ;  that  the  scale  facilitates 
business  between  the  purchaser  and  the  seller ;  that  he  ships  his 
stock  to  South  St  Paul.  Wellatz,  a  witness  on  behalf  of  com- 
plainants, testified  that  he  was  a  stock  raiser  and  sold  mostly  to 
Hedman  and  Cahill ;  that  they  ought  to  have  a  stockyards  scale 
at  Albee  because  they  had  so  much  bother  with  other  scales  when 
stock  was  weighed.  Mr.  Chambers,  station  agent  at  Albee,  testi- 
fied that  in  1912  eleven  carloads  of  stock  were  shipped  from 
Albee,  in  1913  four  carloads,  in  1914  nineteen  carloads,  in  1915 
from  January  to  April,  inclusive,  nine  carloads, — a  total  of  56 
carloads ;  that  no  carload  shipments  of  stock  during  that  time  had 
been  made  to  any  point  in  South  Dakota ;  that  a  coiq)le  of  single 
animals  carried  to  Bancroft  were  the  only  intra  shipments  made 
in  the  same  period. 

The  general  rule,  as  stated  in  10  C.  J.  59  (§  44),  is  that  "the 
l^slature  of  a  state  has  the  power  to  require  carriers,  in  the 
carrying  on  of  their  business  as  such,  to  afford  every  reasonable 
facility  and  convenience  for  the  transaction  of  such  -business  with 
the  patronizing  public,  and  this  power  may  be  delegated  to  a 
commission  by  the  legislature.  The  carrier  may,  in  addition  to 
the  facilities  and  accommodations  already  furnished,  be  required 
I*.U.R.1918C.  /^  T 
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to  render  a  particular  service  that  is  essentially  its  duty  to  do^ 
for  the  reasonable  convenience  of  its  patrols  among  the  public 
and  to  meet  the  reasonable  requirements  of  the  public  service 
undertaken,  and  the  fact  that  such  service  would  be  unremu- 
nerative  and  burdensome  does  not  operate  to  prevent  the  state 
from  imposing  the  duty  to  perform  it,  if  the  burden  to  the  car- 
rier has  some  fair  relation  to  the  benefits  accruing  to  the  public, 
and  the  burden  of  the  particular  service,  considered  with  refer- 
ence to  the  entire  business  of  the  carrier,  does  not  in  fact  amount 
to  a  denial  to  the  carrier  of  a  reasonable  compensation  for  the 
service  rendered  by  it  as  an  entirety.  .  .  .  The  duty  of  a 
carrier  of  live  stock  it  is  said  cannot  be  efficiently  discharged 
without  the  aid  of  pens  or  yards  in  which  the  live  stock  off^ed 
for  shipment  can  be  received  and  handled  with  safety  and  with- 
out inconvenience  to  the  public,  before  being  loaded  in  the  cars 
in  which  they  are  to  be  transported,  and  such  duty  is  strictly 
analogous  to  the  duty  of  the  carrier  to  construct  and  maintain  a 
secure  depot  for  inanimate  freight."    Id.  79  (§  81), 

The  principle  stated  is  applicable  here.  The  furnishing  of 
stockyard  scales  by  the  carrier,  at  the  point  of  shipment  of  live 
stock,  by  means  of  which  the  shipper  may  ascertain  the  minimum 
loading  of  oars,  as  well  as  excess  loading,  so  far  pertains  to  the 
business  of  transportation  itself  as  to  constitute  such  scales  a 
reasonable  facility  for  transacting  its  business  vHith  shippers  at 
the  initial  point  of  shipment.  The  reasonableness  of  such  re- 
quirement,  however,  depends  in  each  instance  upon  surrounding 
circimistances  and  conditions.  The  judgment  appealed  from 
appears  to  have  been  based  largely  upon  the  theory  that  stock- 
yard scales  are  not  an  instrumentality  of  transportation  of  live 
stock,  although  the  trial  court  found  that  such  a  scale  "is  not  a 
facility  necessary  for  the  safety,  convenience,  and  accommoda- 
tion of  the  public"  at  the  town  of  Albee.  The  evidence  is  un- 
disputed as  to  the  amount  of  live  stock  shipped  each  year  during 
the  three  years  preceding  the  hearing ;  but  we  are  not  convinced 
that  the  installation  of  a  4-ton  stock  scale,  as  ordered  by  the 
Board  of  Railway  Commissioners,  is  not  actually  and  r^wonably 
necessary  for  the  proper  convenience  of  shippers  of  live  stock. 

[3]   The  general  rule,  where  such  administrative  ccunmissions 

have  been  created  by  law,  and  vested  with  authority  to  investigate 
P.U.R.1918C.  ^  J 
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and  determine  conditions  which  justify  the  requirement  of 
proper  facilities  for  the  transportation  of  commodities  or 
passengers,  is  that  a  determination  or  decision  upon  mat- 
ters of  fact  should  not  be  disturbed  by  appellate  courts,  un- 
less it  clearly  appears  that  such  decision  is  unreasonable  or 
arbitrary,  or  is  based  upon  an  erroneous  or  mistaken  theory  of 
the  law.  Minneapolis,  St.  P.  &  St.  Ste,  M.  R.  Co.  v.  Eailroad 
Commission,  136  Wis.  146,  17  L.R,A.(N.S.)  821,  116  K  W. 
905 ;  People  ex  rel.  Long  Island  R.  Co.  v.  Public  Service  Com- 
mission, 173  App.  Div.  780,  P.TJ.R.1916E,  475, 160  N.  Y.  Supp. 
63;  Hocking  Valley  R  Co.  v.  Board  of  Public  Utilities  Com- 
mission, 92  Ohio  St.  9,  L.R.A.1918A,  267,  P.U.R.1916A,  1062, 
110  N.  E.  521,  Ann.  Cas.  1917B,  1154;  PubUc  Service  R.  Co. 
V.  Public  Utility  Comrs.  87  :Jf.  J.  L.  250,  P.U.R.1915C,  224, 
^3  Atl.  585 ;  State  ex  rel.  Railroad  &  W.  Commission  v.  Great 
iforthem  R.  Co.  123  Minn.  463,  144  K  W.  155. 

We  are  therefore  of  the  view  that  the  findings  and  judgment 
of  the  trial  court  should  be  reversed,  and  the  order  of  the  Railway 
Commissioners,  requiring  the  installation  of  any  standard  4-ton 
stockyard  scale  at  the  town  of  Albee,  should  be  affirmed.  It  will 
be  ao  ordered  and  adjudged. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 

WASHINGTON  &  OLD  DOMINION  RAILWAY  COMPANY 

v. 

F.  S.  ROYSTER  GUANO  COMPANY. 

(— Va.  — ,  94  S.  E.  763.) 

Appeal  and  review  —  Commission  order  —  Issues  raised  —  Pleading. 

An  order  of  the  Virginia  Commission  which,  construed  in  the 
light  of  the  opinion  and  evidence,  very  clearly  granted  substantially 
the  relief  asked  for,  and  which  was  understood  by  the  parties  to  be 
directly  in  issue  at  the  hearing,  will  not  be  disturbed  by  the  Virginia 
supreme  court  of  appeals. 

[January  24,  1917.] 

Review  from  an  order  of  the  State  Corporation  Commission 
wquiring  the  Washington  &  Old  Dominion  Railway  to  rebuild 
and  extend  a  certain  sidetrack  at  Leesburg;  affirmed. 

(For  the  Commission  case,  see  P.U.R.1916D,  716.) 

P.UR.1918C. 
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Appearances:  W.  J.  Lambert,  of  Washington,  District  of 
Columbia,  and  C.  E.  Nicol,  of  Alexandria,  for  plaintiff  in  error; 
C.  J.  Collins,  of  Norfolk,  for  defendant  in  error. 

Kelly,  J.,  delivered  the  opinion  of  the  court: 

The  F.  S.  Royster  Guano  Company  filed  its  petition  before 
the  State  Corporation  Commission  to  compel  the  extension  by 
the  Washington  &  Old  Dominion  Railway  of  a  certain  sidetrack 
at  Leesburg,  Virginia.  The  Commission  entered  an  order  grant- 
ing the  prayer  of  the  petition,  and  the  railway  brings  the  case 
here  for  review.  We  have  maturely  considered  the  record,  and 
entertain  no  doubt  as  to  the  propriety  or  legality  of  the  order. 

The  case  was  fully  heard  upon  the  petition,  Ihe  demurrer,  and 
answer  thereto,  the  testimony  of  witnesses,  and  the  arguments 
and  briefs  of  counsel ;  and  the  Commission,  after  taking  the  con- 
troversy under  advisement,  announced  its  decision  in  a  written 
opinion  which  satisfactorily  discloses  the  facts,  the  contentions  of 
the  parties,  and  the  reasons  and  authorities  upon  which  the  de- 
cision is  based.  This  opinion,  prepared  by  Prentis,  chairman, 
and  concurred  in  by  Commissioners  Rhea  and  Wingfield,  we 
shall  adopt  as  the  opinion  of  this  court.  Counsel  for  the  rail- 
way, while  still  insisting  here  that  the  order  was  erroneous  in  all 
respects,  further  earnestly  contend  before  us  that,  even  if  the 
Commission  was  right  in  ordering  the  construction  of  the  side- 
track, the  order  improperly  went  beyond  the  scope  of  the  plead- 
ings in  requiring  the  work  to  be  done  entirely  at  the  expense  of 
the  railway,  and  in  directing  the  extension  for  a  greater  distance 
than  was  indicated  in  the  petition. 

It  does  appear  from  the  petition  and  from  the  evidence  that 
the  guano  company  was  willing  to  pay  for  grading  and  preparing 
the  roadbed  on  the  right  of  way,  the  cost  of  all  necessary  mate- 
rials, and  the  cost  of  constructing  and  maintaining  the  extension ; 
and  it  further  appears  that  the  literal  prayer  of  the  petition  was 
for  an  extension  of  a  much  shorter  siding  than  that  which  was 
in  terms  designated  in  the  order.  It  is  readily  manifest,  how- 
ever, upon  an  examination  of  the  record  and  of  the  opinion  by 
the  Commission,  that  no  error  was  committed,  either  in  requiring 
the  sidetrack  to  be  constructed  at  the  railway^s  expense  or  in  the 

specification  of  the  length  of  the  line. 
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As  to  the  expense  of  building  the  siding,  the  Commission 
found  from  the  evidence  that  the  general  public  would  be  in- 
terested therein,  and  that  the  track  when  constructed  would  not 
constitute  merely  a  private  switching  facility  for  the  sole  ben- 
efit of  the  guano  company.  The  railway  had  distinctly  declined 
the  offer  made  by  the  guano  company  to  bear  the  expense,  and 
refused  to  build  the  track  upon  any  terms  whatever.  The  prayer 
of  the  petition  was  in  the  alternative,  either:  (1)  That  the  rail- 
way be  required  to  extend  and  operate  the  siding;  or  (2)  that 
the  petitioner  be  allowed  to  construct  it  and  the  railway  required 
to  operate  it.  Therefore,  if  it  were  conceded  that  the  Commis- 
Bion,  in  proceedings  of  this  character,  can  be  held  to  strict  rules 
of  pleading  as  to  the  scope  of  the  orders  made  by  it,  the  order  in 
this  case  does  not  go  outside  of  the  issue  as  made  up  between  the 
parties. 

As  to  the  claim  of  the  railway  that  the  Commission  directed 
the  construction  of  a  longer  line  than  the  guano  company  re- 
quested, it  is  sufficient  to  say  that  the  order  does  not  in  fact  do 
90.  The  lansruage  of  the  order,  construed  in  the  light  of  the 
opinion  and  the  evidence,  very  clearly  granted  substantially  the 
relief  in  this  respect  which  had  been  asked  for,  and  refused  by 
the  railway,  and  which  was  understood  by  the  parties  to  be 
directly  in  issue  at  the  hearing  before  the  Commission. 

The  opinion  of  the  Commission,  adopted  by  us,  is  as  follows : 

[The  opinion  adopted  is  printed  in  full  in  P.U.R.1916D, 
71G.] 

Affirmed. 

Prentis,  J.,  absent. 


Note. — Appeal  and  review. 

In  Illinois  C.  E.  Co.  v.  Mississippi  E.  Commission  (1918)  — 
Miss.  — ,  77  So.  314,  316,  the  court  said:  "Our  statutes  devolve 
a  delicate  responsibility  upon  the  Commission,  and  the  decisions  of 
such  a  tribunal  should  have  the  sympathetic  regard  of  the  courts, 
.  .  .  [and]  should  not  be  stricken  down  unless  they  are  clearly 
unreasonable  or  void.^^ 

In  Emery  v.  Chicago,  M.  &  St.  P.  E.  Co.  (1917)  —  S.  D.  — , 
164  N.  W.  108,  the  supreme  court  of  South  Dakota  held  that  the 
location  of  depots  and  station  houses  was  a  matter  properly  within 
the  jurisdiction  of  the  Bailway  Commissioners  for  consideration, 
P.U.R.1918C. 


Digitized  by 


Google 


192  ANNOTATION. 

and  their  action  in  relation  thereto  would  not  be  interfered  with  by 
the  courts,  unless  in  violation  of  some  law  or  some  paramount  right 
of  interested  parties. 

The  jurisdiction  of  tjie  Federal  district  aourts,  under  the  Acts  of 
June  18,  1910  (36  Stat,  at  L.  539,  chap.  309,  .Comp.  Stat.  1916, 
§  993),  §  1,  and  October  22,  1913  (38  Stat,  at  L.  208,  219,  chap. 
32,  Comp.  Stat.  1916,  §  3279),  of  "cases  brought  to  enjoin,  set 
aside,  annul,  or  suspend  in  whole  or  in  part  any  order  of  the  Inter- 
state Commerce  Commission,*'  does  not  extend  to  a  suit  to  set  aside 
an  order  of  such  Commission,  fixing  a  future  day  and  place  for  the 
hearing  of  certain  complaints  made  to  it  by  certain  coal  companies 
seeking  damages  for  the  alleged  failure  of  certain  interstate  car- 
riers to  furnish  coal  cars  on  demand,  and  to  enjoin  proceedings 
upon  such  complaints.  The  action  of  the  Commission  was  not  an 
"^'order*'  within  the  meaning  of  the  statutes,  but  was  a  mere  incident 
in  the  proceeding.  United  States  v.  Illinois  C.  E.  Co.  (1917)  244 
TJ.  S.  82,  61  L.  ed.  1007,  37  Sup.  Ct.  Rep.  584. 

In  Denver  &  S.  L.  B.  Co.  v.  Chicago,  B.  &  Q.  B.  Co.  (1918) 
—  Colo.  — ,  171  Pac.  74,  it  was  held  that  the  courts  are  not  pre- . 
eluded  from  reviewing  an  order  of  the  Colorado  Commission  ap- 
portioning through  rates  between  railroad  companies,  on  the  theory 
that  this  is  a  mere  finding  and  a  question  of  fact  which  the  statute 
makes  final.  To  the  same  effect,  Chicago,  B.  I.  &  P.  B.  Co.  v.  Pub- 
lic Utilities  Commission  (1918)  —  Colo.  — ,  171  Pac.  86. 

In  West  St.  Louis  Water  &  Light  Co.  v.  Public  Service  Commis- 
sion (1917)  —  Mo.  — ,  197  S.  W.  340,  it  was  held  that  a  utility 
is  not  entitled  to  have  an  order  of  the  Missouri  Commission  fixing 
the  value  of  its  plant  for  rate  making  reviewed  by  the  court,  where 
the  Commission  approved  the  rates  fixed  by  the  utility,  and  the  issues 
involved  in  the  appeal  cannot  be  affected  by  such  valuation ;  follow- 
ing a  former  decision  of  the  court  in  State  ex  ijel.  Columbia  Teleph. 
Co.  V.  Atkinson  (1917)  271  Mo.  28,  P.U.B.1917F,  27,  195  S.  W. 
741. 

In  Louisville  &  N.  B.  Co.  v.  United  States  (decided  Jan.  7,  1918, 
U.  S.  Adv.  Ops.  1917,  p.  166),  245  U.  S.  463,  62  L.  ed.  — ,  38  Sup. 
Ct.  Bep.  141,  the  United  States  Supreme  Court  held  that  findings 
of  the  Interstate  Commerce  Commission  upon  which  it  based  its 
order  denying  a  carrier's  application  to  continue  in  effect  lower 
charges  for  longer  distances  are  conclusive  where  the  evidence  was 
conflicting  and  there  was  ample  evidence  to  sustain  the  finding. 

It  was  also  held  in  the  above  case  that  the  validity  of  an  order 
must  be  determined  upon  the  evidence  introduced  before  the  Com- 
mission. 

A  reviewing  court  may  consider  the  character  of  the  evidence  in- 
troduced to  support  an  order  of  the  Interstate  Commerce  Commis- 
sion even  though  not  formally  objected  to  as  being  inadmissible  at 
P.U.R.1918C. 
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the  hearing,  where  the  question  submitted  to  the  court  is  whether 
there  was  sufficient  evidence  before  the  Commission  to  justify  the 
order.  Atchison,  T.  &  S.  F.  K.  Co.  v.  SpUler  (1917)  —  C.  C.  A. 
— ,  246  Fed.  1. 


VnSlST  VIRGINIA  PUBIjIO   S£RVIGB  COMMISSION* 

EE  UNITED  FUEL  GAS  COMPAifY. 
[Case  No.  585.] 

Apportionment  —  Ifatural  gas  —  Oil  investments, 

1.  When  oil  is  found  in  drilKng  for  gas,  not  only  should  the  cost 
of  the  well  and  a  proper  proportion  of  the  lease  investments  be  charged 
to  oil  investment  and  gas  investment  correspondingly  reduced,  but  the 
oil  investment  or  oil  operating  expense  should  be  charged  with  its 
proper  proportion  of  past  cmd  future  carrying  charges  upon  such  lease, 
and  the  gas  investment  or  expense  credited  therewith;  and  the  cost  of 
drilling  dry  or  nonpaying  wells  in  territory  producing  both  oil  and  gas 
should  be  borne  in  the  same  proportion. 

Valuation  *  Jurisdiction  of  Commission  *  Reserve  natural  gas  acre- 
age. 

2.  While  weight  should  be  given  to  the  judgment  and  discretion  of 
a  natural  gas  company's  managing  officers,  as  to  the  amount  of  reserve 
acreage  needed  for  future  use,  it  is  the  duty  of  the  Commission,  when 
it  is  apparent  that  a  larger  acreage  has  been  acquired  than  past  ex- 
perience and  a  reasonable  forecast  of  future  demands  would  justify  as 
a  capital  inve»tment,  to  define  in  a  general  way  the  limits  of  the  re- 
serve acreage  that  may  properly  be  carried  at  the  expense  of  the  con- 
sumers of  the  present  rate  period. 

Valuation  —  Property  not  in  use  *  Wut^ure  needs, 

3.  The  West  Virginia  Commission  doea  not  approve  of  the  policy 
of  holding  vast  acrea^^  of  gas  producing  property  in  reserve,  merely 
upon  the  principle  that  it  may  otherwise  be  acquired  by  others. 

Taluation  —  Unused  property  —  Proper  a/mount  of  reserve  natural 
gas  territory, 

4.  A  natural  gas  company  should  be  permitted  to  carry,  at  the  ex- 
pense of  its  consumers,  only  such  undeveloped  land  aB  will  insure  un- 
interrupted service  and  an  adequate  supply  of  gas  under  a  reasonable 
forecast  of  future  conditions. 

Taluation  *  Natural  gas  —  Gasolene  investments, 

5.  In  determining  the  investm^it  of  a  natural  gaa  company  for  rate 
making,  there  ahouJd  be  credited  to  production  expense  and  such  part 
of  transmission  expense  as  may  be  proper,  the  fair  value  of  the  use 
of  the  gas  production  per  unit  of  volume  used  in  the  process  of  the 
manufaetiire  of  gasolene,  tinoe  gasolene  is  not  a  by-product  of  natural 
gas  production* 
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Bates  —  Natural  gas  —  Sale  by  cotnpany  to  itself, 

6.  A  gas  utility  should  not  be  permitted  to  sell  the  use  of  its  gas 
to  itself  for  a  private  enterprise  for  less  than  its  fair  market  value,  or 
the  price  that  could  be  obtained  if  the  production  should  be  offered  upon 
the  open  market. 

Return  —  Natural  gas  —  Use  of  gas  for  protluction  of  gasolene. 

7.  The  value  of  natural  gas  used  for  the  production  of  gasolene,  to 
be  credited  to  a  natural  gas  company's  production  and  transmission 
expense  in  determining  the  reasonableness  of  its  return,  was  found  to 
be  one  half  of  the  net  profits  arising  out  of  the  gasolene  business. 

Valuation  —  Overhead  expenses, 

8.  An  allowance  of  10  per  cent  was  held  liberal  for  overhead  charges 
in  the  case  of  a  company  which  had  originally  acquired  its  plant  by 
purchase,  in  view  of  the  fact  that  overhead  expenditures  prior  to  the 
purchase  were  not  shown,  and  that  all  expenditures  of  this  character 
made  since  the  purchase  had  either  been  paid  from  operating  revenues 
or  charged  to  capital  account. 

Valuation  —  Ooing  value, 

9.  An  allowance  of  10  per  cent,  in  addition  to  the  physical  vahie  of 
a  plant,  including  overhead  charges,  was  made  for  going  value  in  con- 
sideration of  the  fact  that  there  had  been  early  losses,  and  of  the  ele- 
ment of  value  universally  recognized  as  entering  into  an  established 
going  concern. 

Depreciation  —  Natural  gas  property  ^  Factors  in  alloicaucc  for, 

10.  Sufficient  allowance  must  be  made  for  depreciation,  in  the  case 
of  natural  gas  utilities,  not  only  to  take  care  of  the  lessening  value  of 
the  plant,  due  to  use,  exposure,  etc.,  but  also  to  amortize  the  wearing 
value  of  their  plants  measured  by  the  estimated  probable  life  of  their 
gas  supply. 

Depreciation  —  Accrued  *  Method  and  hasis  of  oompetitiim, 

11.  A  straight  allowance  for  depreciation  of  15  per  cent  of  the 
physical  value  of  natural  gas  property,  including  the  allowance  for 
overhead  and  going  value,  but  excluding  the  allowance  for  working 
capital,  was  made  for  accrued  depreciation. 

Depreciation  —  Natural  gas  property  —  Annual  allowance, 

12.  In  determining  a  proper  allowance  for  future  depreciation  of 
natural  gas  property,  including  the  amortization  of  certain  elements 
thereof,  the  West  Virginia  Commission  applied  the  stjraight'line  method 
based  upon  the  estimated  useful  life,  less  salvage  value,  as  was  ascer- 
tained and  disclosed  by  past  experience  and  present  conditions. 

Valuation  —  Incomplete  construction, 

13.  The  value  of  construction,  incomplete  at  the  time  of  the  valua- 
tion, should  not  be  exeitided  in  determining  the  rate  base»  where  such 
construction  has  since  been  completed  and  is  in  use  in  the  public  service. 

Apportionment  —  Natural  gas  ^  Investment  -^  lA>oaliHes  —  CUumes  of 
service. 

14.  The  production  investment  of  a  natural  gas  company  was  ap- 
portioned between  wholesale  and  retail  business  and  between  localities, 
on  the  basis  of  sales;   the  transmission  investment  between  wholesale 
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and  retail  and  localities,  upon  the  basis  of  demand  and  sales  weighted 
by  distance;  the  distribution  investment  direct,  as  shown  by  the  books 
of  the  company,  and  the  general  investment  between  wholesale  and  retail 
business  and  between  localities,  on  the  basis  of  sales. 
Apportionment  —  Natural  gas  —  Operating  expenses  ^  Localities  — 
Classes  of  service, 

15.  The  operating  expenses  of  a  natural  gas  company  should  be  ap- 
portioned between  wholesale  and  retail  business,  and  between  domestic 
and  industrial  business,  and  between  localities,  on  substantially  the  same 
bases  as  investment,  except  as  to  transmission  expenses,  which  are  not 
materially  affected  by  the  element  of  demand  or  meter  capacity. 

D€p}'€eiation  —  Natural  gas  —  Annual  allowance. 

16.  A  natural  gas  company  was  held  entitled  to  set  aside  annually 
as  depreciation  reserve,  7  per  cent  of  the  value  of  its  production  invest- 
ment, 5  per  cent  of  the  value  of  its  transmission  investment,  and  4  per 
cent  of  the  value  of  its  distribution  and  general  investment. 

Return  —  Natural  gas  —  Public  policy, 

17.  Natural  gas  rates  should,  as  a  matter  of  public  policy  and  as  a 
proper  measure  of  fairness  to  those  engaged  in  the  business,  be  fixed  so 
as  not  only  to  secure  a  liberal  return  for  the  capital  and  enterprise  in- 
vested therein,  but  aa  well  also  to  encourage  and  promote  the  further 
development  and  extension  of  the  business. 

Betum  —  Natural  gas  —  Peculiar  value  as  fuel, 

18.  In  fixing  rates  for  natural  gas  a  Ck>mmi8sion  should  not  be  guid- 
ed or  influenced  by  the  fact  that  such  gas  is  more  desirable  as  a  sub- 
stance for  heating  and  lighting  than  other  available  fuels,  but  should 
be  guided  and  controlled  only  by  the  reasonable  value  of  the  service 
rendered  and  the  commodity  supplied. 

Return  —  Natural  gas  —  Percentage, 

19.  A  return  of  8  per  cent  was  held  sufficient  for  a  natural  gas  com- 
pany, notwithstanding  the  unsettled  and  unusual  conditions  due  to  war. 

Return  —  ReimJnirsement  for  past  deficiencies, 

20.  The  West  Yirginia  Commission  will  not  take  into  oonsideration 
in  fixing  rates  for  the  future,  either  a  deficiency  or  an  excess  in  prior 
earnings,  except  to  the  extent  of  addition  to  capital  investment  for  going 
value. 

Monopoly  and  competition  —  Effect  of  competitors'  rates  upon  grant' 
ing  increase, 

21.  A  public  utility  should  not  be  allowed  to  increase  its  rates  be-- 
yond  those  authorized  for  a  competitor. 

Return  —  Adequacy  —  Doubt  as  to  —  Policy, 

22.  On  account  of  the  increasing  cost  of  labor  and  materials*  neces^ 
sarily  employed  in  the  business  of  a  public  utility,  the  West  Virginia 
Ckmunisaion  resolved  any  doubts  as  to  the  adequacy  of  present  rates  ia 
favor  of  the  company. 
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Application  of  United  Fuel  Gas  Company  for  authority  to 
increase  certain  of  its  rates  for  furnishing  natural  gas ;  granted 
in  part.  The  fair  maximum  present  value  of  applicant's  prop- 
erty for  rate  making  was  found  to  be  $17,750,000. 

Appearances:  R.  G.  Altizer,  George  E.  Price,  and  Duckner 
Clay  for  United  Fuel  Gas  Company ;  Thomas  A.  Bledsoe,  City 
Solicitor,  and  Joseph  N.  Kenna,  of  Charleston,  West  Virginia, 
for  City  of  Charleston;  Fred  N.  Livezcy,  City  Solicitor,  for 
City  of  Huntington;  Major  Geo.  S.  Wallace  and  Philip  Gib- 
son, of  Huntington,  West  Virginia,  for  the  Huntington  Cham- 
ber of  Commerce ;  W.  W.  Smith,  of  Huntington,  West  Virginia, 
for  the  town  of  Ceredo,  the  Glass  Brick  Company,  and  certain 
of  the  citizens  of  the  City  of  Huntington;  F.  B.  Oxley,  Re- 
corder, for  the  Town  of  Hurricane. 

Wiles,  Commissioner:  On  May  21,  1917,  the  applicant. 
United  Fuel  Gas  Company,  filed  its  petition  alleging  that  it  is 
a  corporation  organized  and  doing  business  under  the  laws  of 
the  state  of  West  Virginia,  with  its  principal  place  of  business 
at  Charleston,  in  said  state;  that  it  is  a  public  service  corpora- 
tion engaged  in  the  management  and  operation  of  a  natural  gas 
plant  in  said  city  and  elsewhere,  and  that  it  is  subject  to  tlie 
provisions  of  chapter  9  of  the  Acts  of  the  Legislature  of  West 
Virginia  of  1913  as  amended;  that  it  desires  authority  to  in- 
crease its  present  rates  for  supplying  natural  gas  to  certain 
of  its  domestic  and  industrial  consumers,  for  the  reasons  that 
the  present  rates  do  not  afford  it  an  adequate  return  upon  its 
investment  used  in  maintaining  such  service;  that  the  return 
from  its  present  rates  is  not  commensurate  with  the  value  of  the 
service  rendered  its  patrons ;  that  it  purchased  the  gas  plant  used 
in  supplying  the  localities  where  increases  are  sought  in  1909, 
and  that  the  rates  charged  by  its  predecessor  were  greater  than 
the  rates  now  in  effect,  notwithstanding  that  since  that  time  the 
supply  of  natural  gas  has  diminished  and  the  cost  of  producing 
the  same  increased;  and  that  the  proposed  increased  rates  are 
just  and  reasonable. 

The  following  table  shows  the  applicant's  presait  rates  and 
the  increases  desired,  as  set  forth  in  its  petition: 
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Name    of    City 
or    Town. 


Kenova 


Ceredo 


Hnntington    '  1 

and  V 

Barboursrille  J 

Hurricane   . . . . 

Culloden    

Poca    

Ona    

Cliarleston       ) 
Coalburgh        3 


Class  of      Present  Rates  and 
Service.    Discount  Per  M  Cu.  Ft. 


Domestic  22^  24 

Industrial,   1st  $150,000  21^  1^ 

2d     150,000  16^  1^ 

All  over     300,000  11^  1^ 


22^     2^ 


Domestic 

(No  industrial) 


Domestic  16^  1^ 

Industrial,  Ist  $150,000  16^  1^ 

2d     160,000  15^  1^ 

All  over     300,000  11^  1^ 


Domestic  22^    2^ 

Street  lamps,  each  25<  * 

(No  industrial) 


Domestic  17^  24 

Industrial,  Ist  $160,000  16^  1^ 

2d     150,000  12^  1^ 

All  over     300,000     8^  1^ 


Proposed  Increase  and  Dis- 
count Per  M  Cu.  Ft. 


1st  $160,000 

2d     150,000 

All   over     800,000 

25^ 
24^ 
18^ 
11^ 

24 

14 
14 
1^ 

25^ 

24 

Ist  $150,000 

2d     150,000 

All    over    300,000 

25^ 
24^ 
18^ 
11^ 

24^ 

25^ 

24 
14 
14 

(No  industrial) 

H 

1st  $150,000 
2d     150,000 

All    over     300,000 

^ 


22^  24 

2\4  1^ 

16^  1^ 

9^  1^ 


All  rates  are  for  gas  consumed  in  any  calendar  month.  Dis- 
counts allowed  domestic  consumers  for  payment  on  or  before 
the  10th  and  industrial  consumers  for  payment  on  or  before  the 
20th  days  of  the  month  following  that  in  which  gas  is  consumed. 

Said  petition  further  alleges  that  the  proposed  new  rates  re- 
late chiefly  to  domestic  service — the  proposed  change  in  the 
manufacturing  or  industrial  rate  having  the  effect  to  increase 
the  industrial  rate  for  the  first  150,000  cubic  feet  to  the  domestic 
rate,  and  the  second  150,000  cubic  feet  proportionately;  that  on 
the  8th  day  of  November,  1916,  it  made  application  to  the  Com- 
mission for  authority  to  increase  its  indiistrial  rate  in  the  city 
of  Charleston  and  vicinity,  including  Coalburgh,  and  that  during 
the  pendency  of  said  application,  by  agreement  of  the  consumer 
affected,  the  industrial  rate  was  increased  to  the  rates  now  in 
effect  to  be  operative  until  October  1,  1917,  and  that  by  like 
agreements  said  consumers  did  not  oppose  a  further  increase  of 
1  cent  per  thousand  cubic  feet  for  all  gas  used  during  any  calen- 
dar month  in  excess  of  800,000  cubic  feet,  said  increase  to  be 
effective  on  and  after  October  1,  1917.  It  may  be  here  stated 
parenthetically  that,  pursuant  to  this  agreement,  by  order  en- 
tered herein  on  the  14th  of  September,  1917,  the  applicant  was 
authorized  to  increase  its  indiistrial  rate  to  consumers  in  the 
city  of  Charleston  and  vicinity,  including  Coalburgh,  using  in 
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<»xcess  of  300,000  cubic  feet  per  month  from  8  cents  to  9  cents 
per  thousand  cubic  feet,  subject  to  a  discount  of  1  cent  if  paid 
by  the  20th  of  the  month  following  that  in  which  such  gas  is 
consumed;  said  rate  to  be  effective  from  and  after  October  1, 
1917,  and  until  the  final  determination  of  this  proceeding  or 
until  the  further  order  of  the  Commission. 

Upon  the  filing  of  said  petition  an  order  was  made  setting 
down  for  hearing  the  matters  arising  thereunder  at  a  meeting 
of  the  Commission  to  be  held  at  its  offices  in  Charleston  on  the 
27th  day  of  June,  1917,  and  the  applicant  directed  to  publish 
notice  of  said  application  for  four  successive  weeks  in  two  news- 
papers of  opposite  politics  in  the  counties  of  Cabell,  Kanawha, 
Putnam,  and  Wayne,  and  to  post  copies  of  said  notices  in  the 
counties  and  towns  affected  by  the  proposed  change  of  rates. 

On  the  27th  day  of  June,  1917,  the  applicant  tendered  and 
filed  proof  of  th©  publication  and  posting  of  notices  as  required 
by  said  order.  At  the  same  time  the  city  of  Huntington,  the 
city  of  Charleston,  the  Huntington  Chamber  of  Commerce,  tlie 
town  of  Ceredo,  and  the  citizen^  thereof,  and  the  Glass  Brick 
Company,  each  appeared  by  counsel  and  filled  separate  answers 
lo  said  petition  protesting  against  and  objecting  to  the  allow- 
ance of  the  increased  rates  applied  for  thereiiL  Said  answers 
^nd  protests  substantially  deny  the  existence  of  the  grounds  and 
reasons  set  up  in  said  petition  as  showing  the  necessity  and  pro- 
priety of  the  increased  rates  sought,  and  aver  that  the  applicant 
is,  under  the  rates  now  in  effect,  earning  a  reasonable  return 
upon  the  fair  value  of  its  property  used  in  the  public  service. 
By  its  answer  the  city  of  Charleston  allies  that  the  rates  of 
the  applicant  now  in  effect  therein  are  unjust  and  excessive,  and 
yield  to  applicant  an  income  out  of  proportion  to  the  fair  value 
of  the  plant  and  property  used  to  maintain  its  service  in  said 
city,  and  prays  that  applicant's  present  rates  in  Charleston  be 
reduced. 

Hearings  were  held  before  the  Commission  in  the  city  of 

Charleston  upon  said  application,  beginning  on  the  16th  day 

of  July,  1917,  and  continued  from  time  to  time  until  tiie  6tb 

day  of  October,  1917,  when  the  same  were  concluded.    Evidence 

was  offered  and  reports  and  exhibits  filed,  both  on  behalf  of  the 

applicant  and  the  protestants,  for  the  purpose  of  showing  the 
r.u.R.ioisc. 
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capital  investment  of  the  applicant  in  its  plant  and  property 
devoted  to  its  business  as  a  public  utility,  as  well  as  the  earnings 
and  expenses  arising  from  the  management  and  operation  of 
said  business ;  the  amount  and  value  of  said  investment  used  in 
the  production,  transmission,  and  distribution  of  natural  gas, 
respectively,  and  the  proper  apportionment  of  said  investment 
and  the  earnings  and  expense  as  between  wholesale  and  retail 
consumers,  and  the  different  classes  of  retail  consumers,  as  well 
as  between  the  different  localities  served.  At  the  request  of 
the  protestants  the  statistician  of  the  Commission  examined  the 
books  of  the  applicant  and  made  and  filed  herein  his  report  of 
such  examination,  showing  the  extent,  character,  and  value  of 
applicant's  investment,  and  the  income  received  and  expenses 
incurred  from  the  operation  of  its  business  from  1909  to  1916, 
inclusive.  Later,  carefully  prepared  and  exhaustive  briefs  were 
filed  by  counsel  for  both  the  applicant  and  the  protestants,  which 
have  been  of  much  value  to  the  Commission  in  the  consideration 
of  the  case,  and  the  cause  was  submitted  on  the  13th  day  of 
December,  1917. 

The  applicant,  United  Fuel  Gas  Company,  was  organized  as  a 
West  Virginia  corporation  in  1903.  It  did  not  migage  in  the 
business  of  a  public  utility  until  1909.  In  September  of  that 
year  it  acquired  the  entire  property  of  the  United  States  Natural 
Gas  Company,  consisting  of  gas  wells,  gas  lines,  lands,  and 
leases,  as  well  as  the  Huntington,  Charleston,  and  other  distribut- 
ing gas  plants.  Ab^ut  the  same  time  it  bought  and  took  over 
from  the  Hope  Natural  Gas  Company  certain  of  its  gas  wells, 
gaa  lines,  and  leases,  and  also  purchased  certain  of  the  stock  of 
the  Charleston  Natural  Gas  Company,  the  Kanawha  Gas  Com- 
pany, and  certain  of  the  property  of  the  Fisher  Oil  Company. 
These  properties,  together  with  the  gas  wells  and  leases  originally 
owned  by  the  applicant,  constituted  the  capital  investment  upon 
which  the  applicant  began  operating  as  a  public  utility.  It 
does  not  appear  what  sum  was  paid  for  these  properties,  other 
than  that  of  the  United  States  Natural  Gas  Company,  in  that 
case  the  purchase  price  being  about  $4,500,000,  (Statistician's 
report,  page  2.) 

The  money  required  for  this  consolidation  was  furnished  by 
the  Standard  Oil  Company  of  New  Jersey,  and  the  Ohio  Fuel 
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Supply  Company  of  Ohio,  said  companies  becoming  the  owners 
of  the  applicant's  stock  and  bonds  of  the  par  value  of  the  amount 
invested  by  them,  respectively ;  the  Standard  Oil  Company  hold- 
ing the  majority.  Other  investments  and  expenditures  were 
made  by  the  applicant,  so  that  for  the  year  ending  December 
31,  1909,  the  actual  investment  of  the  applicant,  including  the 
cost  of  the  properties  purchased  and  investments  and  expendi- 
tures afterwards  made,  amounted  to  the  sum  of  $11,576,718.17. 
This  investment  was  gradually  increased  from  year  to  year  by 
drilling  additional  wells,  extending  old  and  laying  new  pipe 
lines,  and  acquiring  new  gas  producing  territory;  so  that  the 
actual  cost  of  applicant's  gas  investment  as  shown  by  its  books,, 
according  to  the  testimony  of  Mr.  Seyffert,  its  secretary  and 
treasurer,  amounted  to  the  sum  of  $18,064,767.71  as  of  the  year 
ending  December  31,  1916.  Seyffert  further  testified  that  in 
1909  the  investment  in  the  gas  distributing  plant  at  Huntington 
was  $240,000  and  at  Charleston  $200,000;  and  that  in  1916  this 
investment  had  increased  to  $366,085.12  for  Huntington  and 
$410,240.75  for  Charleston. 

The  applicant  has  an  authorized  capital  of  $10,000,000.  Of 
this  amount  $1,000,000  was  issued  at  the  time  of  the  consolida- 
tion, $5,000,000  additional  in  1910,  $3,000,000  in  1915,  and 
$1,000,000  in  1916  or  1917,  the  last  two  issues  being  made  as 
stock  dividends. 

Mr.  Seyffert  filed  with  his  testimony  seventeen  exhibits  com- 
piled from  the  books  and  records  of  the  company,  showing  its 
investment  in  its  gas  plants  and  propei*ties,  for  each  year  from 
1909  to  1916,  inclusive;  the  investment  in  the  distributing 
plants  at  Huntington  and  Charleston,  the  earnings  and  expenses 
of  each  year  from  the  operation  of  the  whole  property,  and  from 
the  Charleston  and  Huntington  plants,  respectively ;  a  statement 
of  the  investment  for  the  year  1916,  apportioned  between  pro- 
duction, transmission,  and  distribution,  respectively;  the  quan- 
tity of  gas  sold  and  the  amount  to  each  class  of  consumisrs,  and 
the  average  price  paid;  the  gross  earnings  and  expenses  from 
the  Charleston  and  Huntington  plants  exclusive  of  production 
and  transmission  expense,  and  the  average  price  received  for  gas 
sold  in  each  place  for  each  year ;  the  estimated  increase  in  reve- 
nue to  the  applicant  accruing  from  the  several  localities,  respec- 
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lively,  if  the  rates  applied  for  are  authorized ;  the  rates  prevail- 
ing in  other  localities  served  by  the  applicant  outside  the  state 
of  West  Virginia;  the  quantity  of  gas  purchased  by  the  appli- 
cant and  the  price  paid  therefor;  a  statement  of  the  oil  invest- 
ment of  the  applicant  for  the  years  1910  to  1916,  inclusive,  and 
the  earnings  and  expenses  therefrom;  the  gasolene  investment 
and  gasolene  earnings  and  expenses  for  the  year  1916;  a  state- 
ment of  the  gas,  oil,  and  gasolene  earnings  and  expenses  of  the 
gpplicant  for  the  six  months  ending  June  30,  1917 ;  a  compara- 
tive statement  of  the  gross  earnings  from  the  Charleston  and 
Huntington  plants  for  the  same  period;  the  leases  and  acreage 
producing  oil  included  in  the  gas  investment  and  number  of  oil 
and  gas  wells  thereon;  and  other  data  and  information  of  like 
character. 

Paul  B.  Bird,  a  consulting  and  valuation  engineer  of  Chicago, 
testifying  for  tiie  applicant,  filed  five  exhibits,  showing  the  rates 
for  natural  gas  in  certain  cities  and  towns  in  the  states  of  Ohio, 
Indiana,  Kentucky,  and  West  Virginia ;  a  ccwnparative  statement 
of  domestic,  industrial,  and  wholesale  gas  rates  for  the  period 
1910-1916,  and  the  trend  of  each  class  of  rates;  a  statement  of 
the  average  rate  of  net  earnings  upon  the  applicant's  entire  prop- 
erty for  the  year  1909  to  1916,  upon  his  valuation  based  upon 
the  figures  submitted  by  Seyffert,  and  obtained  by  adding  to  the 
actual  investment  cost  certain  percentages  for  "overhead"  and 
^Vorking  capital,"  deducting  for  depreciation  and  adding  "in- 
tangible value"  (Mr  "going  value,"  and  showing  certain  miscel- 
laneous statistics. 

Mr.  Pew,  vice  president  of  the  Hope  Natural  Gas  Company, 
testified  as  to  the  investment  cost  and  the  reproduction  cost  new 
of  the  applicant's  plant,  based  upon  average  prices  in  normal 
times,  and  the  reproduction  cost  based  upon  present  prices. 

Mr.  Wallace,  general  manager  for  the  applicant  company,  tes- 
tified concerning  decreasing  rock  pressure,  and  the  increased  cost 
of  all  labor,  supplies,  and  materials  entering  into  -the  operations 
of  the  company. 

Dr.  Garner,  professor  of  chemistry  in  Ite  Mellon  Institute  of 
the  University  of  Pittsburgh,  and  Alexander  Clark,  consulting 
engineer  for  the  applicant,  witnesses  for  applicant,  each  testified 
concerning  the  manufacture  of  gasolene  from  natural  gas,  the 
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character  of  the  process,  and- the  volume  of  gas  consumed  thereby, 
and  the  effect  upon  the  gas  remaining  after  passing  through  such 
process. 

Halford  Erickson,  a  valuation  engineer  and  rate  expert,  of 
the  firm  of  Haganah  &  Erickson,  of  Chicago,  testified  for  the 
protestants.  He  filed  an  elaborate  report,  based  in  part  upon 
an  examination  of  the  books  and  records  of  the  applicant,  but 
chiefly  upon  the  figures  and  exhibits  submitted  by  Mr.  Seyffert, 
from  which  he  arrives  at  the  conclusion  that  the  fair  value  of  the 
applicant's  property,  used  in  its  business  as  a  gas  utility,  is  the 
sum  of  $16,956,927.38.  He  arrives  at  this  figure  after  deduct- 
ing from  the  valuation  submitted  by  Seyffert  certain  unoperated 
acreage  in  leaseholds  as  overinvestment;  by  assigning  to  oil  in- 
vestment and  expense  a  percentage  of  the  gas  investment  in  lease- 
holds producing  both  oil  and  gas ;  by  assigning  to  oil  a  like  per- 
centage in  unoperated  leaseholds  carried  as  reserve  territory ;  by 
including  in  the  gas  business  the  value  of  the  gasolene  invest- 
ment, and  by  making  certain  other  adjustments  and  apportion- 
ments of  production,  transmission,  and  distribution  investment, 
expenses,  and  income. 

To  summarize:  Seyffert's  figures  of  $18,064,767.71  as  the 
book  value  of  applicant's  physical  property,  and  his  figures  as  it> 
like  value  of  the  property  devoted  to  the  oil  and  gasolene  business, 
are  accepted  as  correct  and  accurate  by  both  Bird  and  Ericksoiu 
From  these  figures  as  a  basis  Bird  finds  the  rate  base  or  minimum 
value  of  the  whole  of  applicant's  property  used  in  the  gas  busi- 
ness to  be  $20,000,000 ;  that  part  properly  assignable  to  the  city 
of  Huntington  $1,694,000,  and  to  the  city  of  Charleston  $8,417,- 
000.  From  the  same  figures  Erickson  finds  the  fair  value  of  the 
whole  of  applicant's  property,  properly  used  in  its  gas  business, 
as  a  basis  for  rate  making,  to  be  $16,956,927.38,  and  that  part 
thereof  assignable  to  Huntington  $1,111,841.38  and  to  Charles- 
ton $1,922,134.98. 

The  wide  difference  in  the  conclusions  reached  by  Bird  as 
compared  with  the  figures  set  forth  in  Erickson's  report,  both 
based  upon  Seyffert's  book  values,  is  due  in  large  measure  to  the 
different  theories  advanced  and  methods  used  in  (1)  the  assign- 
ment of  capital  investment  in  applicant's  property  as  between  its 
three  main  activities  viz.,  (a)  the  production  and  sale  of  luitural 
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gas,  (b)  the  production  and  sale  of  petroleum  oil,  and  (c)  the 
manufacture  and  sale  of  gasolene  from  natural  gas;  (2)  in  the 
allowance  for  unoperated  acreage  as  an  investment  charge ;  (3)  in 
the  assignment  of  production  and  transmission  investment,  reve- 
nue, and  expense  to  localities;  and  (4)  in  the  application  and  ap- 
portionment of  depreciation,  "overhead^'  and  "intangible'^  or 
'Agoing  value/'  We  shall  hereinafter  undertake  to  consider  and 
attempt  to  reconcile  the  conflicting  theories  and  methods  advocat- 
ed and  employed  by  each  of  these  gentlemen  in  appropriate  se- 
quence. 

The  property  of  the  applicant  as  of  December  31,  1916,  con- 
sisted of  52,349  acres  of  operated  and  770,034  acres  of  unoperat- 
ed leaseholds,  situate  in  the  counties  of  Roane,  Kanawha,  Put- 
nam, Boone,  Mingo,  Lincoln,  Logan,  Jackson,  and  Clay,  of  West 
Virginia,  and  Martin  county,  Kentucky;  560  producing  gas 
wells,  pipe  lines,  distributing  systems,  compressor  stations, 
rights  of  way,  buildings,  telegiaph  and  telephone  lines,  drilling 
tools,  other  tools,  meters,  materials,  supplies,  various  kinds  of 
equipment,  etc.,  of  the  book  value  or  actual  investment  value  of 
$18,064,767.71.  This  value  is  subdivided  and  assigned  to  pro- 
duction investment  $10,544,419.75,  to  transmission  investment 
$5,662,346.38,  and  to  distribution  investment  $1,492,431.52. 
(Seyffert  exhibit  No.  2.)  The  production  investment  mainly 
consists  of  the  operated  and  unoperated  leaseholds,  line  pipe,  gas 
wells,  and  equipment ;  the  transmission  investment,  of  pipe  lines 
and  cost  of  installing  same,  compressor  stations,  rights  of  way, 
telegraph  and  telephone  lines,  etc. ;  the  distribution  investment, 
the  distribution  systems  in  Huntington  and  Charleston,  and  the* 
other  localities  served  by  the  applicant.  In  1916  the  applicant 
produced  and  purchased  and  sold  39,290  millions  of  cubic  feet 
of  gas,  being  3,952  millions  to  domestic,  11,295  millions  to 
industrial,  and  24,043  millions  to  wholesale  consumers.  The 
number  of  consumers  in  each  class  was,  domestic  29,936,  indus- 
trial 182,  wholesale  7.  The  average  price  obtained  per  thousand 
cubic  feet  was  about  lOJ  cents,  and  the  gross  revenue  recei\'cd 
from  such  sales  $4,065,719.  (Bird  exhibit  No.  5.)  Eevcnuo 
received  from  other  sources  increased  applicant's  gross  revenue 
from  its  gas  business  for  this  year  to  $4,092,768.72,  and  the 
gross  expense  being  $1,534,462.92,  the  applicant's  net  revenue 
for  the  year  1916  was  $2,558,305.80  (Seyffert's  exhibit  No.  3)> 
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which  is  equivalent  to  a  rate  of  return  in  excess  of  14  per  cent 
upon  the  investment  upon  the  whole  property,  not  including  al- 
lowance for  depreciation  reserve  or  interest  on  bonded  indebted- 
ness. 

Mr.  Bird  finds  the  applicant's  rate  of  return  for  1916,  based 
upon  his  valuation  of  the  whole  property,  to  be  12.79  per  cent ; 
upon  the  value  of  the  investment  assigned  to  the  city  of  Charles- 
ton, 7.06  per  cent;  and  upon  the  value  of  the  investment  as- 
signed to  the  city  of  Huntington,  .966  per  cent.  Erickson  finds 
supplicant's  rate  of  return  upon  his  valuation  of  the  whole  prop- 
erty for  the  year  1916  to  be  14.63  per  cent;  upon  the  investment 
assigned  to  Charleston,  10.51  per  cent;  and  upon  the  investment 
assigned  to  Huntington,  5.03  per  cent.  Erickson's  figures  are 
confined  to  the  year  1916,  while  Bird's  figures  embrace  the  year 
1909  to  1916,  inclusive;  and  according  to  his  calculations  the 
iipplicant's  average  annual  return  upon  the  value  of  its  invest- 
ment in  the  natural  gas  business  was  5  per  cent,  without  allow- 
ance for  depreciation  reserve. 

Accepting  as  correct  the  figures  submitted  by  either  Bird  or 
Erickson  for  the  year  1916,  it  is  apparent  the  applicant  is  earn- 
ing approximately  a  fair  return  upon  its  investment  in  the  gas 
business  taken  as  a  whole,  and  upon  the  same  basis  it  is  equally 
iipparent  that  that  part  of  the  investment  devoted  to  the  service 
in  the  city  of  Huntington  is  not  earning  an  adequate  return  upon 
ihe  fair  value  thereof.  But,  counsel  for  the  applicant  insist  that 
it  is  unfair  to  consider  alone  the  result  of  its  operations  for  1916 
in  ascertaining  whether  or  not  the  present  rates  will  produce 
an  adequate  return  upon  the  investment  under  normal  conditions, 
iind  that  rates  should  be  fixed  that  will  not  only  insure  adequate 
earnings  under  pre-war  conditions,  but  that  will  compensate  the 
iipplicant  for  inadequate  earnings  during  the  previous  years  of 
its  operations.  On  the  other  hand,  counsel  for  protestants  urge 
with  equal  force  that  rates  are  being  fixed  for  the  future,  and  that 
past  earnings  or  the  lack  of  them  should  only  be  considered  in  so 
far  only  as  they  are  indicative  of  or  forecast  the  future,  and  that 
the  rates  of  the  applicant  were  voluntarily  fixed  by  it,  and  are 
in  law  prima  facie  reasonable  and  such  as  will  secure  a  fair  return 
upon  the  investment. 

To  add  further  complexities  to  the  confusion  of  this  contro- 
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versy,  Mr.  Seyffert's  exhibit  No.  12  shows  that  the  applicant's 
net  gas  earnings  for  the  first  six  months  of  1917  were  $2,452,- 
621.39,  as  compared  with  net  earnings  of  $2,558,306  for  the 
whole  of  the  year  1916,  and  gas  sales  of  31,024,407  thousand 
cubic  feet  for  six  months  of  1917  as  compared  with  20,124,812 
thousand  cubic  feet,  the  sales  for  the  same  period  of  1916. 
There  is  nothing  in  the  record  to  accurately  show  what  addi- 
tions to  investment  account  have  been  made  by  the  applicant  dur- 
ing 1917;  and  while  it  is  shown  that  the  earnings  of  the  appli- 
cant for  the  first  half  of  the  calendar  year  are  greater  than  the 
last  half,  due  to  weather  conditions  and  unforeseeable  contin- 
gent expense,  yet  notwithstanding,  it  seems  apparent  that  appli- 
cant's net  earnings  for  1917  will  exceed  those  for  1916. 

Broadly  speaking,  the  first  matter  for  determination  is  the 
fair  value  of  the  applicant's  investment  in  its  gas  business  as  a 
rate  base.  This  itself  should  present  no  insuperable  difficulties, 
though  it  would  have  been  much  simplified  by  an  inventory  and 
appraisal  of  the  physical  property  used  by  applicant  in  its  serv- 
ice as  a  public  utility.  The  consideration  of  this  question,  how- 
ever, necessarily  involves  the  consideration  of  underlying  and 
interrelated  factors  vital  to  the  decision  of  the  main  question, 
such  as  the  character  and  value  of  applicant's  whole  property, 
which  is  to  be  included  as  used  or  useful  to  it  as  a  gas  utility  and 
upon  which  its  consumerai  should  be  required  to  pay  such  rates 
as  will  secure  an  adequate  return ;  the  period  to  be  considered  in 
arriving  at  a  "present  valiie;'*  "intangible"  or  **going  value,'^ 
etc.  Some  of  these  questions  present  no  guide,  either  in  prece- 
dent or  past  experience,  and  have  involved  us  in  many  doubts  and 
perplexities. 

Present  Value  or  Bate  Base. 

Mr.  Seyffert  fixes  the  book  value  or  actual  investment  cost  of 
applicant's  property,  used  in  its  gas  business,  as  of  December 
31,  1916,  at  $18,064,767.71 ;  Mr.  Bird,  after  adding  to  this  16 
per  cent  for  overhead,  $649,233  for  working  capital,  and  10  per 
cent  for  intangible  value,  and  deducting  about  16  per  cent  for 
depreciation,  fixes  the  minimum  value  of  said  property  as  basis 
for  rate  nwiking  at  $20,000,000.  Mr.  Erickson,  taking  Seyffert's 
%ures  as  a  base,  after  deducting  from  operated  and  unoperated 
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acreage  investment  $599,303.82  as  properly  chargeable  to  oil 
investment;  from  unoperated  acreage  $2,402,296.93  as  chai^e- 
able  to  "over  investment  for  present  rate  period,"  adding  $279,- 
1)72.45  gasolene  investment  as  chargeable  to  gas  investment,  ex- 
cluding $347>298.80  "incomplete  construction"  as  improperly 
charged  to  gas  investment,  adding  15  per  cent  for  "overhead," 
deducting  15  per  cent  for  accrued  depreciation,  adding  10  per 
cent  for  "going  value"  and  $573,964.96  as  "working  capital," 
fixea  the  value  of  applicant's  property  as  a  basis  for  rate  making 
at  $16,966,927.38. 

As  heretofore  pointed  out,  the  different  conclusions  as  to  value 
of  applicant's  investment  as  a  rate  base  is  mainly  due  to  Erick- 
son's  deductions  from  the  value  of  operated  and  unoperated 
acreage  as  chargeable  to  "oil  investment"  and  "overinvestment," 
his  inclusion  of  gasolene  investment  to  gas  investment  and  to  his 
method  of  applying  accrued  depreciation,  and  allowance  of  "work- 
ing capital." 

OU  Investment  in  Operated  Acreage. 

[1]  Of  the  52,349  acres  of  operated  leaseholds,  8,581.52  pro- 
duce both  oil  and  gas  in  the  proportion  of  125  oil  wells  and  14 
gas.  The  whole  investment  in  this  oil  and  gas  producing  area  is 
chaiged  by  applicant  to  gas  investment  at  $177,182.89.  It 
seems  to  be*  the  practice  of  the  applicant  that  when  oil  is  found 
to  charge  the  cost  of  the  well  to  oil  investment,  but  with  no  part 
isi  the  value  of  the  lease  or  carrying  charges,  these  being  carried 
as  a  charge  to  gas  investment  and  gas  operating  expenses.  Erick- 
son  reduces  the  gas  investment  in  these  oil-bearing  leaseholds  in 
the  proportion  of  the  gas  wells  to  the  total  wells — ;in  this  case 
$172,088.49.  (Erickson  table  VII.,  page  13.)  We  fully  agree 
with  his  conclusions  in  this  respect.  Furthermore,  when  oil  is 
•found,  not  only  should  the  cost  of  the  well  and  a  proper  propor- 
4  ion  of  the  lease  investment  be  charged  to  oil  investment,  and 
gas  investment  correspondingly  reduced,  but  the  oil  investment  or 
oil-operating  expense  should  be  charged  with  its  proper  propor- 
tion of  the  past  and  future  carrying  charges  upon  sudi  lease,  and 
gas  investment  or  expense  credited  therewith.  Also  the  cost  of 
drilling  dry  or  nonpaying  wells  in  territory  producing  both  oil 

«nd  gas  should  be  borne  in  the  proportion  above  indicated. 
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Overinvestment  in  Undperated  Acreage. 

The  applicant  is  now  carrying  as  a  part  of  its  gas  investment, 
as  reserve  gas  territory,  770,03-i  acres  called  "unoperated  lease- 
holds," valued  at  $6.92  per  acre  and  aggregating  an  investment 
charge  of  $5,329,512.26.  Of  this  acreage  about  403,000  acres 
are  held  for  oil  and  gas,  about  344,600  acres  for  gas  only,  about 
1,400  acres  for  oil  only,  and  about  21,000  acres  in  fee  or  mineral 
fee.  (Erickson's  table  VIII.)  The  rentals,  taxes,  and  other 
carrying  charges  upon  this  acreage  are  carried  as  a  gas-operating 
expense  and  paid  from  gas  earnings.  The  operated  and  unop- 
erated  acreage  carried  by  the  applicant,  the  number  of  produc- 
ing gas  wells  thereon,  and  the  millions  of  cubic  feet  of  gas  sold 
for  the  years  1911-1916,  appear  in  the  following  table: 


1911. 

1912. 

1913. 

1914.       1915.       1916. 

Operated  acreage   

Unoperated  acreage 

Number    producing    gas 

wells    

Millions  cubic   feet   gas 

sold  

33,626 

764,486 

287 
23,725 

29,316 
798,804 

320 

28,621 

35,748 1    41,728,    46,450     52,349 
884,795  777,405  810,924  770,034 

1               1               ' 
391,         451          507,         560 

28.153     29,283     29^95     39^90 

(See  Bird's  exhibit  No.  5.) 

It  -will  be  observed  from  the  foregoing  table  that  applicant's 
reserve  unoperated  acreage,  except  for  increases  in  1913  and 
1915,  has  been  maintained  at  approximately  the  present  area; 
that  the  operated  acreage  since  1913  has  increased  from  5,000 
to  7,000  acres  annually;  that  its  producing  gas  wells  have  in- 
creased at  the  average  rate  of  55  each  year ;  that  the  average  an- 
nual production  of  each  as  measured  by  sales  has  been  71,000,000 
cubic  feet,  the  average  production  for  1916  being  in  excess  of 
70,000,000  cubic  feet ;  that  the  average  number  of  acres  for  each 
producing  well  is  95,  and  that  being  the  proportion  of  operated 
acres  per  gas  well  in  1916 ;  that  the  average  annual  sales  of  gas 
have  been  29,777  millions  cubic  feet ;  that  there  was  no  substan- 
tial increase  in  sales  from  1912  to  1916,  but  that  the  sales  for 
1916  were  approximately  30  per  cent  more  than  the  sales  of  the 
previous  year.  From  these  statistics,  a  comparatively  simple 
calculation  would  demonstrate  the  reserve  unoperated  acreage 
the  applicant  should  carry  to  insure  an  adequate  supply  of  gas 
1o  its  consumers  for  the  present  rate  period,  but  for  the  obvious 
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existence  of  certain  unknown*  factors  or  elements  necessarily  en- 
tering into  any  such  calculation,  viz.,  the  percentage  of  unoperat- 
ed  acreage  held  by  applicant  that  will  prove  productive;  the 
productive  life  of  its  operated  acreage;  the  volume  of  production 
and  life  of  future  wells ;  and,  finally,  the  extent  of  its  consum- 
ers' future  demands.  The  gas  sales  for  the  first  six  months  of 
1917  are  equal  to  nearly  80  per  cent  of  the  total  sales  for  1916, 
and  in  excess  of  the  sales  for  any  previous  year.  There  is  no 
proof  before  us  showing  even  the  probable  productive  value  of  ap- 
plicant's unoperated  acreage,  or  what  production  will  be  neces- 
sary to  meet  future  demands,  except  in  so  far  as  the  same  may 
be  indicated  or  forecast  by  applicant's  past  experience.  In  the 
absence  of  these  facts,  to  determine  this  question  we  must  neces- 
sarily enter  somewhat  into  the  field  of  speculation,  guided  only 
by  the  facts  before  us  and  the  opinions  of  those  qualified  to  speak 
touching  the  matter  at  issue. 

[2]  It  is  earnestly  urged  by  counsel  for  applicant  that  we 
should  not  undertake  to  substitute  for  the  sound  judgm^it  of  the 
executive  officers  of  the  applicant  company  the  opinions  of  rate 
experts  or  our  own  opinion  as  to  the  amoimt  of  reserve  acreage 
required ;  that  this  reserve  acreage  has  been  carried  by  the  appli- 
cant at  the  expense,  not  of  its  consumers,  but  of  its  stockholders, 
since  the  rates  in  force  did  not  pay  a  fair  return  upon  the  invest- 
ment; that  if  it  had  not  secured  this  acreage  when  it  did  it  prob- 
ably could  not  have  secured  it  at  all, — that  it  was  a  case  of  "now 
or  never;"  that  the  interest  of  the  company  and  its  consumers 
are  identical,  and  that  there  will  be  no  incentive  to  retain  its 
large  investment  in  unoperated  acreage,  if  the  company  is  re- 
quired to  bear  the  entire  hazard  of  it  being  ultimately  found  pro- 
ductive. On  the  other  hand  counsel  for  protestants  insist  that 
the  proportion  of  operated  to  unoperated  acreage  is  entirely  dis- 
proportionate;  that  applicant's  large  investment  in  unoperated 
acreage  imposes  an  unjust  and  unnecessary  burden  upon  its  con- 
sumers when  required  to  pay  rates  to  insure  a  fair  return  there- 
on, plus  rentals  and  taxes;  and  that,  based  upon  th^  company's 
past  experience,  the  acreage  carried  is  far  in  excess  of  the  amount 
required  for  the  ensuing  rate  period. 

Weight  should  be  given  to  the  judgment  and  discretion  of  ap- 
plicant's managing  officers  as  to  the  amount  of  reserve  acreage 
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needed  for  future  use,  and  we  do  not  question  the  wiisdom  of  the 
investment  from  applicant's  standpoint ;  but  when  it  is  apparent 
that  a  larger  acreage  has  been  acquired  than  past  experience  and  a 
i-easonable  forecast  of  future  demands  would  justify  as  a  capita) 
investment,  then  it  becomes  our  duty  to  define,  in  a  general  way, 
the  limits  of  the  reserve  acreage  that  may  be  properly  carried  at 
the  expense  of  the  consumers  of  the  present  rate  period.  Appli- 
cant's unoperated  acreage  is  carried  at  an  investment  valuation 
of  $6.92  per  acre,  which  valuation  applicant  says  represents  the 
bonus  or  first  annual  rentals  paid.  These  annual  rentals  run  as 
low  as  25  cents  per  acre,  and,  therefore,  in  other  cases,  must 
evidently  be  much  higher.  It  is  not  shown  how  much  of  the 
unoperated  acreage  is  probable  gas  territory  or  how  much  merely 
"wild  cat"  territory.  In  the  absence  of  this  information  there  is 
no  basis  upon  which  we  can  determine  the  value  of  any  particular 
part  of  applicant's  unopefated  acreage.  The  proved  gas  terri- 
tory is  worth  more  than  $6.92  per  acre;  the  probable  gas  territory 
less  than  that  amount,  and  the  "wild  cat"  territory,  if  any  such 
there  be,  is  of  such  speculative  character  that  we  would  hesitate 
to  assign  to  it  any  value  as  a  capital  investment.  In  the  recent 
case  of  West  Virginia  Central  Gas  Company  it  was  shown  that 
it  held  about  23,000  acres  of  what  might  be  termed  possible  gas 
or  "wild  cat"  territory.  No  claim  was  made  by  this  company 
on  account  of  this  acreage  as  an  investment  charge,  and  no  value 
was'  assigned  thereto  by  the  Commission.  In  the  case  of  Re 
Huntington  Development  &  Gas  Co.  post,  — ,  — ,  — ,  the  appli- 
cant there  held  330,000  acres  of  land  in  fee  and  mineral  fee; 
192,000  acres  of  this  land  was  leased  to  other  gas  producing 
companies;  and  about  140,000  acres  held  by  the  applicant  as 
proved  or  probable  gas  territory.  In  that  case  the  Commission 
allowed  the  applicant  as  an  investment  charge  25,000  acres  as 
proved  gas  territory,  at  a  valuation  of  $25  per  acre,  and  made  no 
allowance  for  the  additional  acreage  held  by  the  applicant 

[3]  We  do  not  approve  of  the  "now  or  never"  policy  urged 
by  counsel  for  applicant  as  ground  for  holding  a  vast  acreage  in 
reserve,  upon  the  principle  that  it  may  otherwise  be  acquired 
by  others  engaged  in  the  business  of  producing  natural  gas. 
We  do  not  deem  it  necessary  for  the  security  of  applicant's  busi- 
ness that  it  control  all  probable  gas  territory  in  reasonable  prox- 
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imity  to  its  production  field  or  transmission  lines.  The  appli- 
cant has  an  established  business,  consisting  of  many  miles  of 
transmission  lines  and  a  number  of  large  distributing  plants.  It 
i?  shown  that  applicant  has  been  purchasing  from  other  producers 
a  little  more  than  one  fourth  of  the  gas  produced  and  sold  by  it, 
at  a  price  that  seems  somewhat  more  than  the  cost  of  production 
to  the  applicant  company.  It  therefore  seems  superfluous  to 
say  the  mere  fact  the  applicant  does  not  own  all  the  producing 
gas  acreage  in  proximity  to  its  fields  and  lines  necessarily  means 
it  will  thereby  be  deprived  of  the  gas  production  therefrom.  As 
a  matter  of  fact,  judging  from  applicant's  past  experience,  and 
our  general  knowledge  of  its  location  and  strategic  situation,  it 
seems  more  than  probable  that  it  should  be  able  to  procure  gas 
produced  from  adjacent  territory  by  independent  operators  at  a 
reasonable  price. 

Under  these  circumstances  we  are  of  opinion  that  applicant  has 
an  overinvestment  in  unoperated  acreage  far  beyond  the  reason- 
able reserve  required  for  the  future  needs  of  its  consumers.  If  a 
reasonable  percentage  of  this  acreage  should  prove  productive, 
then  the  enhancement*  in  value  will  compensate  for  the  hazard 
of  carrying  a  temporarily  unremunerative  investment.  If  it  is 
barren,  a  reasonable  amount  of  prospect  drilling  would  establish 
that  fact,  and  the  worthless  area  should  be  surrendered. 

[4]  We  are  of  opinion  that  the  applicant  should  only  carry 
fit  the  expense  of  its  consumers  such  undeveloped  land  as  will 
insure  uninterrupted  sei-vice  and  an  adequate  supply  of  gas  under 
u  reasonable  forecast  of  future  conditions.  If  we,  therefore,  as- 
sume that,  on  account  of  exhaustion  of  its  gas  fields  and  increased 
-consumption,  the  applicant  will  require  160  additional  producing 
ivells  each  year  to  meet  the  depletion  of  wells  and  increasing  de- 
mand, and  that  a  reasonable  percentage  of  its  undeveloped  terri- 
tory will  prove  productive,  then  it  would  seem  that  60  per  cent 
of  its  present  investment  in  unoperated  acreage  constitutes  an 
ample  reserve  for  the  present  rate  period,  and  upon  which  it  is 
entitled  to  earn  a  fair  return.  The  reasonableness  of  this  limi- 
tation is  furtiier  apparent  when  it  is  remanbered  that  the  appli- 
cant is  earning  enormous  profits  from  its  oil  and  gasolene  busi- 
ness, which  are  dependent  for  future  expansion  and  development 

tipon  the  probable  productiveness  of  the  undeveloped  acreage  held 
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as  gas  reserve,  without  making  any  substantial  contribution  to  the 
expense  of  carrying  charges  or  return  upon  the  investment.  We 
find  the  fair  value  of  applicant's  investment  in  unoperated  acre- 
age chargeable  to  its  gas  business  to  be  $2,664,756.13.  We  do 
not  deem  it  necessary  to  the  decision  of  this  case  to  pass  upon 
the  matter  of  assigning  to  applicant's  oil  investment  a  percentage 
of  the  overinvestment  in  unoperated  acreage. 

Gasolene  Investment 

[5]  The  applicant  company  began  the  manufacture  of  gaso- 
lene from  natural  gas  in  1916,  and  at  the  end  of  that  year  had 
an  investment  in  that  business  of  $279,972.45,  and  net  earnings 
of  $299,293.45.  The  investment  in  this  business  for  1917  is  not 
shown,  but  the  net  earnings  therefrom  for  the  first  six  months  of 
that  year,  as  shown  by  Seyffert's  exhibit  No.  12,  were  $722,- 
204.81.  Neither  Seyffert  nor  Bird  include  the  gasolene  invest- 
ment earnings  or  expenses  as  a  part  of  applicant's  gas  business, 
but  treat  it  as  an  independent  separate  enterprise,  in  no  way  con- 
nected with  the  gas  business.  Erickson  includes  the  investment 
in  gasolene  stations  as  a  part  of  the  gas  investment,  and  treats 
the  net  gasolene  earnings  as  a  credit  to  production  expense,  upon 
the  theory  that  the  gasolene  business  is  essentially  a  part  of  the 
gas  business  and  in  the  nature  of  a  by-product,  analogous  to  coal 
tar  and  coke  and  other  residual  products  arising  from  the  manu- 
facture of  artificial  gas  from  coal. 

Gasolene  is  extracted  from  natural  gas  by  passing  the  whole 
volume  of  gas  produced  through  what  is  known  as  the  Seybolt 
process, — a  patented  invention  owned  by  the  Standard  Oil  Com- 
pany and  leased  or  licensed  to  the  African  Company  through 
the  Hope  Natural  Gas  Company  upon  a  royalty  basis.  The 
applicant  produces  from  162^  to  165  gallons  of  gasolene  from 
each  million  cubic  feet  of  gas  passed  through  this  process. 
The  volume  of  gas  is  reduced  by  this  process  to  the  extent  of 
fibout  30  cubic  feet  per  gallon  of  gasolene,  some  gas  is  wasted 
in  the  process  and  the  B.T.U.  or  heat  units  of  the  re- 
maining gas  reduced  from  15  to  22  points.  The  British  thermal 
units  of  West  Virginia  gas  is  about  1,150.  The  extraction  of 
gasolene  also  removes  from  the  gas  passed  through  said  process 
oil,  water,  and  sand,  and  renders  the  gas  cleaner  and  more  de- 
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t*irable  for  domestic  use.  The  removal  of  water  prevents  freez- 
ing of  mains  and  distributing  lines.  The  removal  of  gasolene 
and  oil  prevents  disintegration  of  rubber  couplings  in  mains, 
and  as  a  further  result  of  the  process  much  gas  is  saved  that  would 
otherwise  be  wasted  in  blowing  out  drips  in  field  and  transmis- 
sion lines  for  the  purpose  of  removing  the  water,  oil,  and  gaso- 
lene  collecting  therein.  The  manufacture  of  gasolene  by  virtue 
of  the  war  prices  now  prevailing  has  been  enormously  profitable  to 
the  applicant,  the  net  earnings  from  this  source  for  1916  being  in 
excess  of  the  total  investment  cost  for  that  year,  and  the  earnings 
for  the  first  six  months  of  1917  being  much  greater. 

Under  the  facts  as  presented  by  this  case,  what  is  the  relation 
of  the  applicant's  gasolene  business  to  its  gas  business  ?  The  ap- 
plicant contends  that  its  gasolene  business  is  a  private  enterprise, 
operated  as  independent  and  separate  fron^  its  gas  business  and 
in  no  way  connected  with  its  activities  as  a  public  utility,  and 
that  neither  the  profits  nor  losses  arising  therefrom  should  be 
considered  by  us  as  in  any  manner  affecting  the  rates  that  should 
be  paid  by  its  gas  consumers ;  that  private  enterprises  incidental- 
ly conducted  by  public  utilities  should  be  segregated  as  to  in- 
vestments and  earnings  from  that  part  of  their  business  devoted 
to  the  public  service ;  and  that,  even  in  the  case  of  a  utility  per- 
forming two  or  more  separable  public  services,  it  must,  so  far  as 
possible,  establish  and  maintain  such  rates  as  that  each  service 
shall  afford  a  reasonable  return  and  no  more  upon  the  investment 
therein,  so  that  the  patrons  of  one  service  may  not  be  called  upon 
to  bear  or  make  good  the  losses  of  the  other. 

And,  finally,  counsel  for  applicant  insist  that  it  is  entitled  to 
a  reasonable  return  upon  the  value  of  the  property  devoted  by  it 
to  the  service  of  supplying  gas  to  its  consumers ;  that  if  it  should 
make  an  injudicious  or  improfitable  investment  outside  of  the 
field  of  its  public  service,  no  allowance  could  or  should  be  made 
for  the  loss  sustained  in  fixing  rates  which  the  public  should  be 
required  to  pay,  and  conversely,  if  it  should  make  a  judicious 
or  profitable  investment  in  a  private  business,  outside  the  scope  of 
its  public  service,  the  profits  arising  therefrom  should  likewise 
not  be  considered  as  an  element  affecting  rates  for  its  public 
service. 

On  the  other  hand,  counsel  for  protestants  vigorously  and 
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forcefully  contend  that  applicant's  gasolene  business  is  essentially 
a  part  of  its  gas  business  and  is  properly  a  by-product  thereof ; 
that  gasolene  cannot  be  profitably  produced  from  natural  gas 
without  a  large  investment  in  leases,  wells,  and  mains  necessary 
to  produce  the  great  volume  of  gas  used  in  the  manufacture  of 
gasolene;  that  artificial  gas  utilities  as  well  as  courts  and  rate- 
regiilating  bodies  treat  coke  and  coal  tar  arising  from  the  manu- 
facture of  artificial  gas  as  a  by-product  of  that  business,  and 
credit  to  the  operating  expense  the  profits  arising  from  the  sale 
of  such  by-products ;  that  inasmuch  as  the  process  of  the  manu- 
facture of  the  gasolene  tends  to  improve  the  residual  gas,  espe- 
cially for  domestic  use,  by  removing  certain  foreign  substances 
therefrom,  and  prevents  certain  wastage  otherwise  necessary  for 
the  removal  of  such  substance,  it  becomes  the  duty  of  the  utility 
to  make  such  saving  and  improvement ;  and  that  since  applicant 
as  a  public  utility  has  acquired  certain  rights,  franchises,  and 
privileges  not  held  by  persons  or  corporations  generally,  and 
since  the  whole  volume  of  the  gas  produced  is  used  in  the  manu- 
facture or  extraction  of  gasolene,  the  applicant  should  not  be 
permitted  to  avail  itself  of  the  benefit  of  these  rights  and  privi- 
leges solely  for  private  gain ;  and  that  therefore,  for  those  rea- 
sons, the  gasolene  investment  should  be  charged  to  gas  investment 
and  the  earnings  therefrom  credited  to  production  expense,  or 
that  a  proportionate  part  of  the  production  investment,  arrived 
«t  upon  the  ratio  of  the  value  of  the  production  of  applicant  for 
gasolene  and  gas  purposes,  respectively,  based  upon  the  earnings 
derived  by  the  applicant  from  the  two  branches  of  the  business, 
should  be  charged  to  the  gasolene  business,  the  effect  of  either 
method  bringing  about  practically  the  same  result. 

The  applicant  insists  that,  if  the  gasolene  business  is  to  be  at 
all  considered  as  affecting  the  rates  to  be  charged  in  its  gas  busi- 
ness, it  should  only  be  charged  with  such  part  of  the  produc- 
tion and  transmission  investment  as  the  actual  amount  of  gas 
consumed  in  the  process  bears  to  the  whole  volume  of  gas  pro- 
duced (in  this  case  less  than  i  of  1  per  cent)  and  which  amount 
applicant's  counsel  estimates,  based  upon  the  figures  submitted 
by  Mr.  Bird,  at  about  $90,000. 

It  will  thus  be  seen  we  are  called  upon  to  determine  whether 
or  not  it  is  proper  to  treat  the  gasolene  business  as  a  by-product 
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of  the  gas  business,  charging  the  investment  therein  to  gas  in- 
vestment and  crediting  the  profits  therefrom  to  gas  operating  ex- 
pense, or  to  assign  to  gasolene  investment  a  proper  proportion  of 
the  production  and  transmission  investment  in  the  gas  business, 
based  upon  the  ratio  of  the  actual  volume  of  gas  consumed  as 
compared  to  the  whole  volume  produced,  or  to  ascertain  what  is 
a  fair,  equitable,  and  just  treatment  of  this  problem. 

Mr.  Bird,  a  witness  for  the  applicant,  says  regarding  this 
question :  "I  should  say  that  the  fairest  way  to  do  would  be  to 
apportion  a  proper  amount  of  the  investment  in  the  production 
field  to  the  gasolene  business,"  and  that  he  figured  roughly  ^  of  1 
per  cent  would  be  the  proper  apportionment.  He  distinguishes 
the  artificial  gas  business  from  the  gasolene  business  by  saying: 
"The  only  way  that  artificial  gas  can  be  manufactured  is  by  pro- 
ducing the  by-products  of  coke,  tar,  and  ammonia.  It  is  a  neces- 
sary part  of  the  process;  always  has  been  that  way;  and  the 
gasolene  in  the  natural  gas  business,  for  years  and  years  no 
gasolene  was  produced  at  all.  Gasolene  is  not  produced  in  all 
natural  gas;  it  is  not  present  in  all  natural  gas.  I  can  see  no 
analogy  between  the  two  things  at  all.'' 

Mr.  Erickson,  a  witness  for  the  protestants,  in  his  report,  page 
25,  says :  "The  gasolene  business  in  this  instance  is  essentially  a 
part  of  the  gas  business.  Whether  or  not  the  heat  unit  contents 
of  the  gas  is  materially  lowered  does  not  alter  the  fact  that  the 
gasolene  station  is  essentially  dependent  upon  the  existence  of 
the  gas  in  mains  for  its  ovm  existence.  A  close  analogy  is  found 
in  the  artificial  gas  utilities  where  the  earnings  from  the  sale  of 
residuals  are  either  carried  as  earnings  or  credited  to  production 
expense."  He  further  says  that,  if  this  course  is  not  adopted 
with  reference  to  the  gasolene  business,  some  other  method  muRt 
be  devised  "whereby  the  gasolene  business  is  assessed  for  a  rea- 
sonable proportion  of  the  fixed  and  operating  costs  now  entirely 
chargeable  to  the  gas  business  or  apportioned  between  gas  and 
oil.  This  method  presents  many  difficulties,  however,  in  arriving 
at  a  fair  proportionment.  Furthermore,  such  shifting  of  fixed 
and  operating  costs  would  undoubtedly  lead  to  substantially  the 
same  result.  To  treat  the  net  gasolene  earnings  as  a  credit  to 
production  expense  seems  most  equitable  and  lea$t  likely  to  lead 
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to  incorrect  results.*^  Upon  this  basis  he  included  gasolene  in- 
vestment as  a  charge  to  gas  investment. 

Xcither  this  question  nor  one  of  similar  character  has  ever  be- 
fore been  presented  to  this  Commission  for  decision,  and  we  have 
found  no  reports  or  decisions  of  courts  or  commissions  that  we 
could  regard  as  a  precedent.  We  recognize  the  force  and  strength 
( f  the  respective  theories  presented  by  counsel  for  applicant  and 
protestants,  and  the  rate  and  valuation  experts  testifying  for 
them;  and  being  fully  cognizant  of  the  far-reaching  effect  and 
great  importance  of  our  conclusions  in  this  respect,  not  only  as 
pertains  to  the  instant  case,  but  as  establishing  a  precedent  that 
may  necessarily  affect  applications  for  rate  regulation  that  may 
be  hereafter  made  by  both  gas  utilities  of  this  state  and  the  gas 
consumers,  we  have  given  this  matter  the  most  careful  thought, 
study,  and  consideration  in  the  endeavor  to  reach  a  conclusion 
that,  while  taking  into  consideration  and  giving  proper  weight 
to  all  the  various  elements  involved,  would  be  fair,  just,  and 
equitable  to  all  interests  affected. 

We  cannot  wholly  subscribe  to  the  theories  advanced  by  either 
the  applicant 'or  the  protestants.  We  agree  with  some  of  the 
general  principles  contended  for,  but  not  with  the  conclusions 
deduced  therefi-om.  The  extraction  of  gasolene  from  natural 
gas  is  in  its  nature  a  private  business,  which  may  or  may  not  be 
incidental  to  the  production  of  natural  gas.  Gas  may  be,  has 
been,  and  is  produced  and  sold  without  extracting  the  gasolene 
contents  therefrom.  Some  natural  gas  carries  no  gasolene  in 
marketable  quantity,  and  the  quantity  of  gasolene  that  can  be 
produced  from  a  giv^i  unit  or  volume  of  gas  varies  with  the 
different  fields.  In  this  respect  it  is  not  analogous  to  the  by-prod- 
Ticts  arising  from  the  manufacture  of  artificial  gas,  since  the 
manufacture  of  those  by-products  is  an  essential  part  of  the 
process  by  which  the  artificial  gas  is  produced.  It  is  admittedly 
true  that  a  large  volume  of  natural  gas  is  and  must  be  used  in  the 
gasolene  process,  but  the  quantity  of  gas  consumed  and  the  con- 
sequent reduction  of  heat  units  in  the  gas  passing  through  said 
process  is  perhaps  equalized  from  the  standpoint  of  the  con- 
sumer, as  well  as  the  operating  company,  by  the  improvement  in 
the  quality  of  the  gas  for  domestic  purposes,  the  saving  of  wastage 
in  removing  from  the  gas  foreign  substances  which  must  othcr- 
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wise  be  removed  by  "blowing  drips/'  It  is  not  profitable  to 
produce  gas  for  the  manufacture  of  gasolene  alone.  A  large  in- 
vestment in  leases,  wells,  field,  and  transmission  lines  is  essential 
to  the  profitable  existence  of  the  business,  yet  there  seems  to  be 
no  practical  way  of  ascertaining  to  what  extent  that  investment 
should  be  assigned  to  the  gasolene  business.  Gasolene  is  not  al- 
ways manufactured  by  the  producing  campany.  In  a  case  recent- 
ly decided  by  this  Commission  (Ke  West  Virginia  Central  Gas 
Co.  No.  557)  it  was  shown  that  the  privilege  of  extracting  gaso- 
Icne  from  the  gas  produced  by  that  company  had  been  granted  to 
the  Hope  Natural  Gas  Company  upon  a  royalty  basis  of  50  per 
cent  of  the  output  In  other  words,  the  Hope  Natural  Gas  Com- 
pany provides  the  entire  investment  necessary  for  the  extraction 
of  gasolene,  and  pays  the  producing  company  one  half  of  the  out- 
put for  the  privilege  of  using  its  production  in  the  manufacture 
of  gasolene.  There  is  no  dii-ect  evidence  in  this  case  showing  the 
value  of  gas  per  unit  of  volume  used  in  making  gasolene.  There 
seems  to  be  no  known  exact  measure  of  thia  value.  The  Stand- 
ard Oil  Company,  owning  what  seems  to  be  the  only  practical 
process  (the  Seybolt  process)  has,  to  a  certain  extent,  monopolis- 
tic control  of  the  gasolene  business.  It  is  apparent  that  the 
process  of  the  manufacture  of  gasolene  from  natural  gas  is,  in 
practical  effect,  a  "use"  rather  than  a  "consumption"  of  said 
gas.  In  our  opinion,  therefore,  the  only  correct  method  of  treat- 
ment is  to  credit  to  production  expense,  and  such  part  of  trans- 
mission expense  as  may  be  proper,  the  fair  value  of  the  use  of 
the  gas  production  per  unit  of  volume  used  in  the  process  of  the 
manufacture  of  gasolene.  In  other  words,  if  1,000,000  cubic 
feet  of  gas  will  produce  162^  to  166  gallons  of  gasolene,  with  the 
result  that  there  is  a  loss  of  30  cubic  feet  of  said  gas  in  volume 
per  gallon  of  gasolene,  and  a  further  loss  of  from  15  to  22  points 
in  heat  unita,  and  with  the  further  result  that  the  remaining  gas 
is  left  free  of  water,  sand,  and  oil,  rendering  the  same  more  de- 
sirable for  domestic  use,  lessening  the  danger  of  injury  to  pipe 
lines  from  freezing  and  otherwise,  and  saving  the  waste  of  gas 
in  blowing  out  drips,  so  that  the  loss  in  volume  or  heat  units  is 
compensated  by  improvement  in  quality  and  saving  of  wastage, 
such  loss  cannot  fairly  be  made  the  basis  of  the  charge  for  such 
use ;  but  there  is  and  should  be  some  way  of  ascertaining  th^  rea- 
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sonaWe  value  of  the  use  of  that  million  cubic  feet  of  gas  to  the 
gasolene  manufacturer  and  the  gas  producer.  Doctor  Garner, 
witness  for  applicant,  says  the  cost  of  the  mechanical  operation 
of  producing  gasolene  from  natural  gas  is  from  4  to  8  caits  per 
gallon,  depending  on  the  capacity  of  the  plant ;  that  if  the  appli- 
cant sells  its  product  in  tank  cars  at  15  cents  per  gallon  it  pays 
a  royalty  to  the  owner  of  the  process  of  2  cents  per  gallon,  and  if 
sold  at  20  centis  per  gallon  it  pays  a  royalty  of  3  cents  a  gallon  and 
so  on.  It  therefore  seems  that  the  average  cost  of  the  manufac- 
ture of  gasolene,  including  royalty  and  excluding  a  return  upon 
investment,  does  not  exceed  from  6  to  10  cents  per  gallon.  Of 
conrse  to  find  the  actual  cost  per  gallon  we  must  take  into  con- 
sideration a  fair  return  upon  the  investment,  as  well  as  the  neces- 
sary operating  expenses.  However,  taking  applicant's  figures 
for  its  gas  production  in  1916,  and  assuming  that  the  total  volume 
of  that  production  passed  through  its  gasolene  stations,  and  using 
its  figures  for  its  net  earnings  from  the  gasolene  business  for  that 
year,  we  have  the  result  that  the  use  of  39,000  millions  cubic 
feet  of  gas  earned  a  net  return  of  approximately  $300,000,  or 
nearly  $7  per  million  cubic  feet  of  gas  so  used ;  and  if  we  further 
assume  that  one  half  the  net  earnings  is  the  proper  measure  of 
the  value  of  the  gas  so  used,  then  it  would  seem  that  the  produc- 
tion and  transmission  expense  of  the  applicant  should  be  credited 
with  one  half  of  said  net  earnings,  or  approximately  $150,000, 
as  the  proper  measure  of  the  value  of  the  use  of  said  gas  in  the 
gasolene  process.  Certainly  the  remaining  net  earnings,  or 
$150,000,  is  a  most  liberal  return  upon  the  gasolene  investment 
for  1916  of  $279,972.4-5.  Upon  a  similar  basis  approximately 
31,000  millions  cubic  feet  of  gas,  the  production  of  the  applicant 
for  the  first  six  months  of  1917,  earned  by  virtue  of  its  use  in  the 
gasolene  process  net  profits  amounting  to  more  than  $700,000,  or 
in  excess  of  $22.50  per  million  cubic  feet  of  gas  thus  used ;  and  if 
one  half  of  the  net  earnings  from  the  gasolene  business  is  the  fair 
value  of  the  use  of  said  gas,  then  applicant's  production  and  trans- 
mission expense  for  the  first  half  of  1917  should  be  credited  with 
approximately  $850,000.  This  would  leave  an  equal  amount  for 
a  return  upon  a  gasolene  investment,  which  at  the  end  of  the 
year  1916  was  less  than  $300,000. 
[6]  In  our  opinion  it  is  the  duty  of  the  utility  to  sell  the  use 
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of  its  gas  in  the  gasolene  process  for  its  reasonable  value,  as  if 
dealing  with  a  stranger  at  arm's  length.  In  other  words,  a  gas 
utility  should  not  be  permitted  to  sell  the  use  of  its  gas  to  itself 
for  a  private  enterprise  for  less  than  its  fair  market  value,  or 
the  price  that  could  be  obtained  if  said  production  should  be 
(offered  upon  the  open  market.  The  reasonable  value  of  that  use 
is  the  measure  of  the  earnings  from  that  source  that  should  be 
properly  credited  to  production  and  transmission  expense. 

[7]  As  we  have  pointed  out,  the  record  of  this  cause  does  not 
directly  disclose  the  measure  of  the  value  of  that  use;  but  upon 
the  basis  of  the  figures  presented  showing  the  total  production 
for  1916  and  the  first  six  months  of  1917,  the  net  earnings  from 
gasolene  production  for  that  period  and  the  gasolene  investment 
for  1916,  we  are  justified  in  concluding  that,  measured  upon  the 
basis  of  net  earnings  from  gasolene  production,  as  above  set  forth, 
the  value  of  the  privilege  of  using  applicant's  gas  for  the  produc- 
tion and  extraction  of  gasolene  is  equal  at  the  least  to  one  half 
of  the  net  profits  arising  out  of  the  business,  and  that  earnings 
from  this  source  should  be  properly  credited  to  applicant's  pro- 
duction and  transmission  expense.  We  so  find.  It  is  obvious, 
however,  that  the  basis  here  announced  as  the  value  of  the  use 
of  gas  for  the  production  of  gasolene  does  not  establish  a  con- 
trolling precedent,  and  that  upon  a  proper  showing  of  facts  we 
might  arrive  at  a  diflFerent  conclusion  as  to  the  value  of  this  use. 
We  realize  that  the  basis  here  fixed  is  somewhat  arbitrary ;  but, 
in  the  absence  of  exact  facts  and  figures,  we  have  endeavored  to 
so  adjust  our  conclusions  as  to  be  sure  of  doing  no  injustice  to  the 
applicant. 

Overhead  Costs. 

[8]  Mr.  Bird,  valuation  engineer  for  applicant,  adds  to  the 
actual  cost  of  book  value  of  applicant's  physical  property  15  per 
cent  as  overhead  costs,  amounting  to  the  sum  of  $2,709,715. 
(Bird's  exhibit  No.  3.)  He  defines  "overhead"  as  covering  or- 
ganization expenses,  legal  expenses,  and  interest  during  con- 
struction, and  says  that,  from  his  investigation,  he  is  convinced 
that  but  little  of  what  is  ordinarily  called  "overhead  charges"  is 
reflected  in  the  books  of  the  company. 

Mr.  Erickson,  for  the  protest  ants,  is  of  opinion  that  15  per 
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cent  is  a  fair  average  allowance  for  overhead  charges,  which  he 
assumes  is  chiefly  represented  by  salaries  of  officers.  The  amount 
of  his  addition  to  value  of  applicant's  property  for  this  item, 
being  based  on  a  lower  valuation  of  the  physical  property,  is 
$2,249,376.99.  Respectable  authority  is  not  wanting  to  justify 
an  addition  to  the  actual  cost  or  reproduction  cost  or  a  percentage 
thereof  or  a  lump  sum  to  cover  cost  of  management,  engineering, 
mterest  during  construction,  taxes  and  insurance,  and  to  cover 
expenditures  due  to  unforeseen  conditions  and  unprofitable  ex- 
penditures and  losses  that  would  be  reasonably  anticipated  in 
the  execution  of  similar  work  under  the  same  general  conditions. 
The  reasons  assigned  for  an  allowance  for  overhead  charges  are 
not  80  obvious  when  based  upon  actual  investment  cost  as  when 
based  upon  reproduction  cost  new.  In  the  former  case  most  all 
the  items  of  expenditure  included  in  the  term  "overhead'^  should 
be  found  on  the  company's  books  and  be  included  in  the  actual  or 
investment  cost,  while  in  the  latter  case,  especially  when  repro- 
duction cost  is  based  upon  unit  prices  as  of  the  present  or  an 
average  for  a  period  of  years,  certain  items  of  overhead  expendi- 
ture might  not  be  considered  or  included. 

In  the  case  of  Re  Clarksburg  Light  &  Heat  Co.  decided  by  this 
Commission  October  21,  1916,  P.U.E.1917A,  577,  no  additional 
value  was  allowed  for  overhead,  for  the  reason  that  the  expense 
of  organization,  if  any,  was  not  shown,  and  because  it  appeared 
that  since  the  organization  all  items  usually  included  by  the 
term  "overhead"  had  been  paid  from  operating  revenue.  In  the 
case  of  West  Virginia  Central  Gas  Company,  recently  decided 
by  this  ConMnission,  no  allowance  was  made  for  overhead,  be- 
cause it  was  not  shown  that  the  items  usually  included  by  this 
term  were  not  paid  out  of  operating  expenses,  and  because  it 
appeared  that,  in  a  large  measure,  the  plant  was  constructed  and 
developed  under  the  supervision  and  management  of  the  oflBcers 
of  the  Eastern  Oil  Company,  who  were  being  paid  large  salaries 
during  said  construction  and  development  period,  upon  the  theory 
that,  if  the  consumers  of  the  utility  had  been  charged  with  and 
paid  as  a  part  of  the  cost  of  operation  overhead  charges,  in  the 
way  of  salaries  to  officers  of  the  utility,  it  would  be  inequitable  to 
capitalize  the  amount  so  paid,  and  require  the  consumers  to  pay 
a  return  thereon.       -  - 
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In  this  case  the  applicant  company  was  organized  in  1903  with 
an  authorized  capital  stock  of  $1,000,000.  The  investment  in 
its  plant  and  property  up  to  the  year  1909  aggregated  something 
over  $1,000,000.  In  that  year  it  purchased  the  property  and 
assets  of  the  United  States  Natural  Gas  Company,  consisting  of 
certain  leases  and  wells,  and  the  distributing  plants  at  Charles- 
ton and  Huntington  and  other  places,  with  an  actual  investment 
of  about  $2,200,000.  The  applicant  paid  for  said  property  in 
cash  and  in  indebtedness  assumed  about  $4,600,000.  The  appli- 
cant's investment  was  further  increased  about  the  same  time  to 
the  extent  of  about  $7,000,000  in  the  way  of  leases  taken  over 
principally  from  the  Hope  Natural  Gas  Company.  Altogether 
applicant's  plant  account  investment  was  increased  by  this  pur- 
chase to  about  $11,000,000.  The  record  does  not  disclose  at 
what,  if  any,  advance  over  the  actual  cost  the  leases  from  the 
Hope  Natural  Gas  Company  and  others  were  acquired,  but  it 
is  shown  that  the  applicant  paid  for  the  property  of  the  United 
States  Natural  Gas  Company  something  over  twice  the  actual 
investment  cost.  (Statistician's  Keport,  pages  1  to  4.)  It  seems, 
however,  that  the  properties  acquired  by  the  applicant  were  de- 
veloped, live,  going  concerns,  and  had  passed  the  period  within 
which  the  cost  of  management,  engineering,  interest  during  con- 
struction, taxes,  and  insurance  and  other  unforeseen  expenditures 
would  not  be  reflected  upon  the  books  of  the  company  as  a  charge 
to  capital  or  to  operating  expenses.  We  believe  we  may  justly 
infer  that  these  various  charges  called  "overhead"  were  largely, 
if  not  entirely,  added  to  the  actual  investment  cost  of  these  prop- 
erties and  included  in  the  purchase  price  paid  by  the  applicant. 
These  properties  stand  upon  the  books  of  the  applicant  at  that 
purchase  price  as  the  basis  of  the  actual  cost  of  the  investment. 
The  overhead  expenditures  made  by  the  applicant  prior  to  the 
time  of  this  purchase  are  not  shown,  and  it  Beems  that  all  ex- 
penditures of  this  character  made  by  the  applicant  since  its  pur- 
chase of  these  properties  have  either  been  paid  fi*om  operating 
revenues  or  charged  to  capital  account.  From  this  evidence 
we  are  not  convinced  that  the  applicant  has  made  expenditures  in 
the  way  of  overhead  charges  which  should  properly  be  chargeable 
to  investment  not  shown  on  its  books  in  any  such  large  sum  as  two 
and  a  quarter  million  dollars.     Doubtless  such  expenditures  have 
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leen  made  by  the  applicant  as  well  as  the  constituent  companies 
purchased  by  it,  and  some  allowance  should  be  made  therefor. 
From  all  the  facts  before  us,  we  are  of  opinion  that  an  addition 
of  10  per  cent  to  the  actual  investment  in  its  physical  property 
is  a  liberal  allowance  for  this  purpose. 

Going  Value. 

[9]  The  applicant  contends  that  it  is  entitled  to  an  allowance 
of  10  per  cent  of  the  value  of  its  physical  property  plus  the  al- 
lowance for  overhead  for  going  value.  Mr.  Bird  allows  that  per- 
centage under  the  head  of  "intangible  value,"  or  the  sum  of 
$2,077,448.  Mr.  Erickson  allows  an  equal  percentage  to  his 
valuation  upon  a  like  basis  or  the  sum  of  $1,724,522.36,  which 
lie  terms  "going  value."  Mr.  Bird  defines  his  intangible  value 
as  "the  cost  of  the  going  concern  over  the  bare  physical  property ; 
the  cost  of  attaching  the  business."  Mr.  Erickson  says  that 
''going  value"  as  used  by  him  is  synonymous  ^ith  intangible 
Talue  as  used  by  Bird,  and  defines  "going  value"  as  follows: 
''When  you  have  constructed  a  plant  and  it  is  ready  for  opera- 
tion you  are  not  through  investing  money,  because  then  you 
haven't  any  business.  You  have  to  work  for  several  years  before 
you  develop  a  paying  business,  and  in  the  meantime  your  ex- 
penses and  charges  exceed  your  income.  The  deficits  there  are 
probably  as  much  a  part  of  the  investment  as  the  investment  in 
the  physical  property.  In  determining  the  physical  property  the 
natural  thing  seems  the  cost  of  reproduction  and  interest,  I 
think.  Now,  when  you  come  to  going  value,  the  cost  of  develop- 
ing the  business  or  development  expenses,  you  have  to  determine 
that  about  on  the  same  basis,  you  have  to  find  out  what  was  ex- 
pended, and  what  the  cost  would  be  under  existing  conditions. 
1  am  stating  it  in  a  round  about  way ;  but  I  think  when  all  the 
facts  are  brought  in  that  "going  value"  can  best  be  defined  as  a 
development  value.  It  represents  that  cost  for  development 
which  you  must  incur  before  you  get  your  plant  up  to  the  point 
whei*e  it  earns  an  amount  of  income." 

The  Supreme  Court  of  the  United  States  in  the  case  of  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  59  L.  ed.  1244, 
P.U.R.1915D,  577,  35  Sup.  Ct.  Eep.  811,  defines  "going  value" 
as  "the  value  which  inheres  in  a  plant  where  its  business  is 
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cstabHohed  as  distinguished  from  one  which  has  yet  to  establish 
its  business."  A  further  definition  is  found  in  the  case  of  the 
People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  N.  Y. 
479,  51  L.E.A.(N.S.)  1,  104  JST.  E.  911,  from  which  we  quote 
as  follows: 

"What,  then,  is  'going  value,'  and  how  is  it  to  be  appraised  ? 

"It  takes  time  to  put  a  new  enterprise  of  any  magnitude  on 
its  feet,  after  the  construction  work  has  been  finished.  Mistakes 
of  construction  have  to  be  corrected.  Substitutions  have  to  be 
made.  Economics  have*  to  be  studied.  Experiments  have  to  be 
made,  which  sometimes  turn  out  to  be  useless.  An  organization 
has  to  be  perfected.  Business  has  to  be  solicited  and  advertised 
for.  In  the  case  of  a  gas  company,  gratuitous  work  has  to  be 
done,  such  as  selling  appliances  at  less  than  a  fair  profit  and 
demonstrating  new  devices  to  induce  consumption  of  gas  and  to 
educate  the  public  up  to  the  maximum  point  of  consumption. 
None  of  those  things  is  reflected  in  the  value  of  the  physical 
property,  unless,  of  course,  exchange  value  be  taken,  which  is 
not  admissible  in  a  rate  case.  The  company  starts  out  with  the 
'bare  bones'  of  the  plant,  to  borrow  Mr.  Justice  Lurton's  phrase 
in  Omaha  v.  Omaha  Water  Co.  218  U.  S.  180,  54  L.  ed.  991, 
48  L.K.A.(KS.)  1084,  3  Sup.  Ct.  Rep.  615.  By  the  expendi^ 
ture  of  time,  labor  and  money  it  co-ordinates  those  bones  into  an 
eflScient  working  organism,  and  acquires  a  paying  business.  The 
proper  and  reasonable,  cost  of  doing  that,  whether  included  in 
operating  expenses  or  not,  is  as  much  a  part  of  the  investment  of 
the  company  as  the  cost  of  the  physical  property." 

From  aa  examination  of  many  of  the  cases  dealing  with  this 

subject  it  seems  that  there  is  some  difference  of  opinion  as  to 

what  elements  constitute  "going  value,"  and  as  to  what  treatment 

this  value  should  receive  at  the  hands  of  rate-making  bodies.     It 

is  recognized  as  a  property  right  which  should  be  considered  in 

arriving  at  the  value  of  the  property  of  the  utility,  and  upon 

which  it  has  a  right  to  earn  a  return.     It  may  consist  of  two 

elements:  (a)  The  cost  of  assembling,  developing,  and  attaching 

the  business, — ^that  is,  the  difference  between  the  value  of  a  going 

concern  with  an  establi^ed  business  and  the  value  of  a  like 

plant  with  its  business  yet  to  establish ;  and  (b)  a  value  designed 
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to  reimburse  the  utility  for  a  deficiency  in  earning  during  the 
early  development  period. 

It  seems  that,  in  a  sense,  going  value,  to  the  extent  it  is  dc 
signed  to  reimburse  utilities  for  losses  sustained  during  the  de- 
velopment stage  of  the  business,  due  to  a  deficiency  of  net  earn- 
ings below  a  fair  return  on  the  investment,  is  a  legal  fiction, 
having  no  existence  in  point  of  fact  as  an  element  of  actual  value, 
but  to  the  extent  it  represents  the  difference  between  the  value 
of  an  assembled  going  concern,  with  an  established  business,  as 
distinguished  from  the  value  of  the  component  parts  of  an  equal 
plant  and  property  not  so  assembled  and  established,  it  represents 
a  real  element  of  value  and  a  property  right  upoti  which  the 
owner  is  entitled  to  receive  a  fair  return. 

Going  value  is  not  always  allowed  as  an  addition  to  invest- 
ment. We  are  not  prepared  to  say  that,  in  every  case,  an  allow- 
ance should  be  made  for  this  purpose.  Certainly  in  a  case  where 
no  losses  are  shown,  where  there  is  no  deficiency  in  early  earnings, 
or  where  it  is  shown  that  such  losses,  if  any,  were  occasioned  by 
frross  mismanagement  or  extravagance,  then  no  allowance  should 
l>e  made  to  cover  this  element.  Ke  Clarksburg  Light  &  Heat  Co. 
'  <  W.  Va.)  P.U.R.  1917A,  577.  But  in  a  case  where,  under  rea- 
sonably skilful  and  prudent  management,  there  is  a  deficit  in 
earnings  during  the  development  period,  these  losses  should  be 
taken  into  consideration.  And  it  seems  that,  under  the  great 
^^eight  of  authority,  allowance  should  always  be  made  to  cover 
tbe  value  of  an  established  business  as  distinguished  from  one 
^ot  so  established.     Des  Moines  Gas  Co.  v.  Des  Moines,  supra. 

In  this  case  the  average  actual  cost  or  book  value  of  the  ap- 
plicant's property  for  the  years  1909  and  1916  was  $14,584,195 ; 
the  average  return  for  that  period  annually  was  $906,142,  or  an 
average  annual  return  of  6.21  per  cent  on  the  investment.  (Seyf- 
ferfs  exhibit  Nos.  1  and  3.)  Mr.  Bird  finds  the  average  return 
for  the  same  period  on  his  average  value  of  the  applicant's  in- 
vestment to  be  5.94  per  cent.  Since  the  earnings  for  1916  have 
been  greater  than  for.  the  preceding  years,  it  seems  that  there  has 
been  a  deficiency  in  earnings  in  the  early  years  of  the  operation 
of  the  applicant  company  below  af air  return  upon  the  reasonable 
valne  of  its  investment  for  that  period.  Taking  into  considera- 
tion this  fact,  together  with  the  el«nent  of  value  unit^sallv  rec- 
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ognized  as  entering  into  the  established  going  concern  as  com- 
pared with  the  bare  physical  property  comprising  the  investment 
in  such  concern,  we  are  of  opinion  to  allow  as  an  element  of  value 
to  the  applicant  an  addition  of  10  per  cent  to  the  physical  value 
of  this  property,  including  overhead  charges. 

Depreciation. 

Depreciation  has  been  defined  as  "the  lessening  of  value  due 
to  use,  exposure,  progress  in  efficiency  of  appliances,  or  inade- 
quacy due  to  growth  of  business.'*  The  limit  of  depreciation  as 
applied  to  the  plant  value  of  a  utility  is  the  difference  between  the 
cost  new  and  the  scrap  or  junk  value  at  the  end  of  the  useful  life 
of  the  plant  as  such.  Depreciation,  as  commonly  applied  to  the 
property  of  natural  gas  utilities,  is  a  broader  term.  It  not  only 
takes  into  account  the  wearing  value  of  the  physical  elements, 
such  as  pipe,  meters,  machinery,  buildings,  tools,  etc.,  composing 
the  plant,  but  includes  as  well  the  exhaustion  of  wells  and  the 
depletion  of  gas  fields,  and  to  this  extent  it  would  perhaps  be 
more  accurate  to  say  that  it  is  a  form  of  amortization.  The 
rate  or  percentage  of  depreciation  to  be  allowed  varies  with  the 
various  elements  or  component  parts  of  the  whole  property  as  ^ 
well  as  with  the  different  conditions  found  to  exist  in  each  par- 
ticular case.  Hence,  as  has  been  often  said,  no  hard  and  fast 
rule  can  be  laid  down  to  govern  every  case,  but  each  case  must  be 
determined  with  reference  to  its  own  peculiar  facts.  The  proper 
annual  allowance  for  depreciation  should  be  determined  either 
upon  what  is  termed  "the  strai^it-line  average  life  basis," — that 
is,  dividing  the  wearing  value  or  total  possible  depreciation  by 
the  estimated  average  life  of  the  plant ;  or  upon  what  is  termed 
^^the  sinking-fund  basis,"  by  ascertaining  what  sum  paid  annually 
and  compounded  at  a  given  rate  of  interest  will  produce,  at  the 
end  of  the  estimated  average  useful  life  of  the  plant,  a  sum  equal 
to  the  total  possible  depreciation  or  wearing  value  of  the  plant 

[10]  Depreciation  is  an  element  of  greater  relative  impor- 
tance as  affecting  rat^s  for  natural  gas  utilities  than  any  other 
public  service  business.  In  the  case  of  natural  gas  utilities,  their 
chief  capital  assets  in  most  instances  largely  consist  of,  or  their 
useful  value  depends  upon,  the  existence  of  producing  gas  wells 
and  proved  gas  fields ;  their  stock  in  trade  is  the  gas  taken  from 
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these  wells  and  gas  fields,  and  when  this  gas  is  exhansted,  unless 
additional  producing  gas  territory  can  be  acquired,  the  useful 
life  of  their  plant  is  at  an  end,  regardless  of  the  fact  that  other- 
wise its  useful  value  has  not  been  materially  lessened  by  use,  ex- 
posure, obsolescence,  or  inadequacy.  While  in  the  case  of  rail- 
roads and  electric  and  water  utilities  there  is  no  such  exhaustion 
of  their  capital  assets ;  their  useful  life  being  measured  solely  by 
the  wearing  value  of  the  physical  property,  and  this  wearing 
value  or  useful  life  can  be  indefinitely  c(mtinued  by  due  allow- 
ance for  repairs  and  replacements.  H^ice  it  is  apparent  that, 
in  the  case  of  natural  gas  utilities,  sufficient  allowance  must  be 
made  for  depreciation,  not  only  to  take  care  of  the  lessening  value 
of  the  plant  due  to  use,  exposure,  etc.,  but  as  well  also  to  amortize 
the  wearing  value  of  their  plants  measured  by  the  estimated 
probable  life  of  their  gas  supply,  while  in  the  case  of  the  other 
utilities  named  allowance  need  only  be  made  for  repairs  and 
replacements. 

However,  much  inconsistency  is  observable  in  the  attitude  of 
public  utilities  upon  this  subject  in  respect  to  their  contention 
as  to  the  extent  accrued  depreciation  should  be  considered  as 
lessening  the  reproduction  value  or  investment  value  of  their 
plants  new  as  compared  with  their  demands  for  liberal  annual 
allowances  for  future  depreciation  reserve.  In  this  case  it  is 
claimed  by  applicant,  and  conceded  by  protestants,  that  its  plant 
and  property  is  in  85  per  cent  of  its  condition  new,  or  that  de- 
preciation has  accrued  only  to  the  extent  of  15  per  cent  of  its 
value  new;  the  sum  of  this  depreciation  based  on  Bird's  valua- 
tion and  methods  being  about'  $3,500,000,  and,  according  to 
Erickson's  valuations  and  methods,  about  $2,500,000.  Thus  the 
average  annual  accrued  depreciation,  based  on  the  period  of  seven 
and  one-half  years  of  the  company's  operation  as  a  public  utility, 
being  on  Bird's  basis  about  $500,000,  or  about  3  per  cent  upon 
the  average  value  of  the  applicant's  investment  in  its  physical 
property;  similarly  upon  Erickson's  basis  the  annual  accrued  de- 
preciation is  about  $350,000,  or  less  than  3  per  cent  upon  the 
applicant's  average  investment  in  its  physical  property. 

[11,  12]  The  applicant's  allowance  for  accrued  depreciation 
as  lessening  the  value  of  its  property  is  based  on  the  physical 
value  of  its  property  plus  overhead,  going  value,  and  working 
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capital,  while  protestants'  representative  depreciates  only  the 
value  of  the  physical  property  plus  overhead.  We  do  not  agree 
with  either  method  employed.  Accrued  as  well  as  future  de- 
preciation should  be  based  on  the  value  of  the  physical  property 
plus  the  allowance  for  overhead  and  going  value.  There  seenu 
to  be  no  justification  for  depreciating  working  capital  or  exempt- 
ing going  value,  although  we  are  aware  that  this  view  is  not  ac- 
cepted by  some  commissions.  Furthermore,  since  it  is  recog- 
nized that  the  useful  life  of  the  several  component  parts  of  appli- 
cant's property  varies  widely,  a  proper  refinement  of  accounting 
would  not  justify  the  application  of  a  straight  percentage  of  d^ 
preciation  to  the  value  of  the  whole  property,  even  to  ascertain 
the  accrued  depreciation.  The  fallacy  of  applying  a  straight 
percentage  to  the  value  of  the  whole  property  as  a  measure  of 
allowance  for  future  depreciation  is  even  more  apparent  when  it 
is  obvious  that  the  distributing  systems,  and  unoperated  acreage, 
and  other  elements  of  the  applicant's  plant  and  property,  will 
have  many  years  of  useful  life  after  the  operated  acreage  shall 
have  been  exhausted  and  many  of  the  gathering  field  and  trans- 
mission lines  junked.  This  principle  is  recognized  and  learned- 
ly discussed  and  applied  by  Mr.  Erickson  at  pages  51-57  of  his 
report.  He  applies  this  theory,  however,  upon  the  ^^sinking 
fund"  basis,  while  we  have  heretofore  used  the  "straight  line" 
method,  in  order  to  avoid  becoming  involved  in  a  maze  of  con- 
fusing calculations  when  approximately  and  for  all  practical  pur- 
poses the  same  result  may  be  reached  by  a  common-sense  applica- 
tion of  the  "straight-line"  method."  Without  furthw  unduly 
prolonging  the  discussion  of  this  subject,  suffice  it  to  say  we  are 
of  opinion  to  subtract  from  the  several  elements  composing  the 
value  of  applicant's  physical  property,  including  the  allowance 
for  overhead  and  going  value,  but  excluding  the  allowance  for 
working  capital,  a  straight  percentage  depreciation  of  15  per 
cent  thereof  as  the  proper  amount  of  accrued  depreciation.  From 
the  facts  before  us  the  application  of  any  other  method  would  be 
largely  speculative  and  problematical.  In  determining  a  proper 
allowance  for  future  depreciation — which  should  include  the 
amortization  of  certain  elements  of  applicant's  |)roperty— wc 
shall  apply  the  straight-line  method  based  upon  the  estimated 

average  useful  life  less  salvage  value  of  said  elements  as  ascer- 
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tained  and  disclosed  by  past  experience  and  present  conditions,  as 
shown  by  the  evidence  in  this  case. 

Inc^ymplete  Construction  and  Period  to  Be  Considered  in  Ar- 
riving at  the  Rate  Base. 

[13]  The  consideration  of  the  controversy  between  the  parties 
hereto  relative  to  the  inclusion  or  exclusion  of  the  items  of  value 
claimed  by  applicant  for  ^^incomplete  construction''  and  "Cedar- 
ville  line"  brings  us  logically  to  the  point  where  it  must  be  de- 
termined what  period  of  time  is  to  be  considered  in  arriving  at 
the  fair  value  of  applicant's  property  as  a  rate  base.  The  de- 
cision of  the  latter  question  carries  with  it  as  a  natural  sequence 
the  proper  disposition  of  the  former.  If  we  accept  the  period 
ending  December  31,  1916,  as  that  from  which  we  are  to  arrive 
at  the  fair  value  of  applicant's  property  then  used  and  useful  in 
its  public  service  business,  then  it  would  seem  fair  to  exclude 
from  that  value  investment  in  construction  not  completed  nor  in- 
vested with  the  character  of  a  public  use.  Since  the  allowance 
for  overhead  is  designed  to  carry  inter  aiia  interest  during  con- 
struction; to  capitalize  the  value  of  incomplete  construction  be- 
fore the  same  becomes  a  useful  element  in  the  public  service, 
wovli  be  to  require  applicant's  consumers  to  pay  a  fair  return 
upon  the  investment  as  well  as  interest  upon  money  going  into 
the  same.  We  conceive  it  to  be  the  duty  of  rate-making  bodies 
to  deal  with  the  present — ^with  the  facts  as  they  now  exist,  in  so 
far  as  they  may  be  susceptible  of  ascertainment,  in  order  to  more 
intelligently  and  justly  provide  for  the  future.  We  are  con- 
cerned with  the  past  only  to  the  extent  it  may  indicate  or  fore- 
cast the  future.  If  we  are  to  fix  just  and  reasonable  rates,  and 
Rich  as  will  produce  a  fair  and  adequate  return  to  the  applicant 
upon  its  investment,  as  a  necessary  corollary,  those  rates  must 
be  based,  not  upon  the  fair  value  of  applicant's  investment  in 
1916,  but  upon  the  value  of  that  investment,  so  nearly  as  the 
same  may  be  ascertained,  as  of  the  present.  We  cannot,  in  jus- 
tice to  the  utility,  fix  rates  for  the  future,  based  upon  an  invest- 
ment cost  or  value  which  the  evidence  discloses  has  since  been 
materially  increased ;  nor  should  we,  in  fairness  to  the  consumer^ 
base  such  rates  upon  an  investment  for  a  period  when  the  wholo 

thereof  is  not  devoted  to  the  public  use  and  upon  earnings  based 
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upon  such  investment,  nor  for  the  purpose  of  reimbursing  the 
utility  for  a  deficiency  in  past  earnings,  except  to  the  extent  of 
capitalizing  a  fair  allowance  for  going  value,  according  to  the 
principles  herein  announced. 

This  application  was  made  in  May,  1917.  The  applicant's 
('vidence,  taken  in  October  of  that  year,  shows  that  the  company 
Lad  invested  as  of  December  31,  1916,  $347,292.80  in  what  is 
termed  "incomplete  construction."  Are  we  to  exclude  this  item 
at  this  time  in  arriving  at  the  present  value  of  applicant's  prop- 
erty, despite  the  fact  that  it  is  shown  that  this  construction  is  now 
complete  and  in  use  in  the  public  service  ?  The  answer  is  self- 
evident. 

The  investment  in  the  Cedarville  line-as  of  December  31, 1916, 
amounted  to  $754,199.82.  This  investment  is  included  as  a 
part  of  the  value  of  applicant's  physical  property  in  Seyffert's 
exhibit  No.  2.  It  is  shown  that  this  line  was  put  in  service  in 
1917,  and  is  now  transporting  gas  to  certain  of  applicant's  whole- 
sale consumers.  The  reasons  assigned  for  including  the  invest- 
ment in  "incomplete  construction"  apply  with  equal  force  to  the 
investment  in  the  Cedarville  line. 

We  are  therefore  of  opinion  to  include  as  a  part  of  applicant's 
investment  the  cost  of  "incomplete  construction"  as  well  as  the 
cost  of  the  "Cedarville  line,"  upon  the  theory  that  these  items 
represent  capital  investment  used  in  the  public  service,  and  con- 
stitute a  part  of  the  present  value  of  applicant's  property,  and  . 
must  be  considered  in  fixing  a  fair  rate  base. 

For  the  years  1913  to  1915,  inclusive,  applicant's  investment 
in  its  physical  property  increased  at  the  rate  of  approximately 
$500,000  each  year.  Including  the  items  above  referred  to, 
this  investment  increased  for  the  year  1916  about  $2,000,000. 
This  great  increase  in  capital  investment  for  this  year  seems  to 
have  been  brought  about  to  meet  the  abnormal  demands  for  gas 
during  that  year,  due  to  the  vast  increase  in  industrial  activity  in 
the  manufacture  of  war  supplies.  This  condition  not  only  still 
prevails,  but  is  becoming  constantly  intensified.  The  evidence 
shows  that  applicant's  sales  of  gas  for  the  first  six  months  of 
1917  were  equal  to  about  80  per  cent  of  its  total  sales  for  the  year 
1916.  We  are  told  that  every  producing  well  is  being  used  to 
its  capacity,  and  that  for  the  year  1917  the  applicant  had  drilled 
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and  had  in  process  of  drilling  more  than.  150  additional  wells  to 
meet  the  demands  of  that  year,  arid  that  wells  that  formerly  rep- 
resented a  capital  investment  of  from  $5,000  to  $6,000  now 
cost  from  $12,000  to  $15,00.0.  It  therefore  seems  from  this 
evidence,  and  the  applicant's  past  experience,  that  in  an  effort  to 
fix  the  fair  value  of  applicant's  property  as  a  present  rate  base^ 
we  may,  without  doing  violence  to  any  reasonable  conclusion 
that  may  be  deduced  therefrom,  find  that  applicant's  capital  in- 
vestment for  the  year  1917  has  been  increased  over  that  for  the 
year  1916  to  the  extent  of  at  least  $1,500,000. 

Applying  the  principles  and  methods  herein  announced  and 
approved,  we  obtain  as  the  fair  present  value  of  applicant's  prop- 
erty, as  a  rate  base,  the  result  set  forth  in  the  following  table: 

Total  gas  investment  physical  property  Dec  31,  1910   (Seyf- 

ferfs  exhibit  No.  1)    $18,064,767.71 

Less  overinvestment  in  unoperated  acreage  ...  $2,664,756.18 
Less  for  apportionment  for  oil  investment  ....        172,088.49 

2,836,844.62 

Value  investment  1916   $16,221,923.09 

Add  10%  for  overhead  charges  1,622,798.31 

$16,760,716.40 
Add  10%  for  going  value  1,676,071.54 

$18,425,786.94 
Deduct  15%  accrued  depreciation  2,763,868.03 

$15,661,918.91 

Add  for  working  capital $560/)00 

Add  for  increas^  investment  1,650,000 

2,050,000.00 

Total  present  value  $17,711,918.91 

We  therefore  find  the  fair  maximum  present  value  of  appli- 
cant's property  for  rate-making  jflirposes  to  be  $17,750,000, 
which  should  be  apportioned  amongst  the  several  classes  of  in- 
vestment as  follows: 

To  production  investment    $9,820,000 

To  transmission  investment   6,250,000 

To  distribution  investment    1,530,000 

To  general  investment  '. 150,000 

Apportiomneni  of  Investment  and  Operating  Expense  Between 
Classes  of  Service  and  Localities. 

[14]  The  applicant  serves  two  general  classes  of  consumers, 

wholesale  and  retail  The  retail  consumers  are  further  sub- 
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divided  between  domestic  and  industriaL  Furthermore,  in  its 
retail  business,  the  applicant  serves  five  distinct  localities  or 
divisions,  viz.,  city  of  Charleston,  city  of  Huntington,  town  of 
Spencer,  in  West  Virginia;  and  the  city  of  Ashland  in  Ken- 
tucky, and  the  city  of  Ironton  in  Ohio.  The  cost  of  the  service 
to  those  several  subdivisions  seems  to  be  affected  by  the  elements 
of  distance,  meter  capacity,  or  maximum  demand  and  output; 
and,  to  a  certain  extent,  these  factors  or  elements  should  be 
taken  into  consideration  in  assigning  these  various  divisions 
their  respective  proportion  of  the  whole  investment  as  well  as 
the  operating  expense. 

Having  ascertained  the  fair  present  value  of  applicant's  whole 
property  used  in  the  gas  business,  the  matter  of  ascertaining 
what  rate  will  produce  a  fair  return  upon  the  whole  property 
does  not  present  any  serious  difficulties,  being  limited  to  a  de- 
termination of  what  sum  will  produce  such  return  upon  the 
value  of  the  whole  investment  after  making  due  allowance  for 
operating  expenses  and  depreciation  reserve. 

However,  when  we  come  to  the  question  of  determining  what 
proportion  of  the  value  of  applicant's  property,  as  well  as  operat- 
ing expenses,  should  be  assigned  to  its  various  classes  of  service, 
that  is,  as  between  wholesale  and  retail,  and  between  industrial 
and  domestic  of  its  retail  service,  and  to  the  various  localities 
served,  we  are  confronted  with  various  theories  and  contentions, 
and  consequently  we  have  had  some  difficulty  in  reconciling  these 
conflicting  claims  so  as  to  arrive  at  a  just  conclusion. 

Both  the  applicant  and  the  protestants  seem  to  agree  that  the 
property  investment  in  production  should  be  apportioned  as 
between  wholesale  and  retail  on  the  basis  of  sales.  The  appli- 
cant's sales  for  1916,  in  round  numbers,  were  39  billion  cubic 
feet,  of  which  24  billions  were  wholesale  and  15  billions  retail, 
and  upon  the  basis  of  the  percentage  thus  obtained  the  produc- 
tion investment  should  be  apportioned  as  between  wholesale  and 
retail.  There  is  a  difference  of  opinion,  hoT7ever,  between  the 
valuation  engineers  testifying  for  the  applicant  and  the  protes- 
tants, respectively,  as  to  the  method  of  apportionment  of 
transmission  investment  as  between  wholesale  and  retail,  and 
of  production  and  transmission  investment  as  between  lo- 
calities.     It    is    contended   by   applicant's    engineer   that    the 
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production  investment  should  be  apportioned  as  to  the  re- 
tail business  between  localities  upon  the  basis  of  meter 
capacity,  considered  as  a  measure  of  demand  on  produc- 
ing property ;  and  that  the  transmission  investment  should 
be  apportioned  between  localities  upon  the  basis  of  the  quan- 
tity of  gas  sold  and  the  demand  as  measured  by  meter  ca- 
pacity, taking  into  consideration  the  factor  of  distance  between 
the  center  of  the  producing  field  and  each  distributing  center; 
while  it  is  the  opinion  of  Mr.  Erickson  that  the  production  in- 
vestment should  be  allotted  to  localities  entirely  upon  the  sales 
basis,  and  the  transmission  investment  upon  what  he  terms  the 
weighted  demand  and  weighted  sales  basis.  In  this  connection 
he  says :  "All  of  the  classes  of  investment  save  transmission  are 
apportionable  to  localities  upon  some  single  basis.  The  trans- 
mission investment,  however,  is  of  such  a  character  that  it  is 
influenced  by  the  output  or  gas  passing  through  the  pipes,  the 
demand  or  the  element  caused  by  a  load  factor  less  than  100 
per  cent,  and  the  distance  factor  or  the  inequalities  between 
localities  due  to  distance."  From  his  study  he  comes  to  the 
conclusion  that  the  entire  transmission  system  is  apportionable 
upon  the  basis  of  60  per  cent  to  demand  and  40  per  cent  to  out- 
put, each  weighted  by  distance,  and  makes  his  apportionment  of 
the  transmission  investment  upon  this  basis.  (Erickson's  report, 
tables  4,  5,  14,  and  pages  36-37.)  It  is  agreed  that  the  distri- 
bution investment  should  be  assigned  direct  from  the  books  of 
the  company,  and  the  general  investment  on  the  basis  of  over- 
head. 

Mr.  Nease,  statistician  for  the  Commission,  is  of  opinion  that 
the  applicant's  production  and  transmission  investment  should 
be  apportioned  between  the  wholesale  and  retail  on  the  "gas 
sales"  basis,  and  that  all  of  the  distribution  investment  should 
be  charged  to  the  retail  business.  In  this  connection  he  says : 
'*The  production  and  transmission  investment  should  be  appor- 
tioned on  a  total  'gas  sales'  basis,  and  the  distribution  investment 
should  all  be  charged  to  the  retail  business.  The  ^distance'  fac- 
tor would  be  present  also  in  the  transmission  investment  and  as 
with  expense  may  be  slightly  favorable  to  the  wholesale  busi- 
ness. Thid  average,  however,  would  be  offset  by  the  assignment 
of  the  entire  distribution  investment  to  the  retail  business,  the 
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use  of  certain  portions  of  production  properties,  such  as  meas- 
uring stations,  almost  wholly  in  connection  with  the  wholesale 
business,  the  relative  necessity  and  d^nand  for  compressing  sta- 
tions and  other  matters  favorable  to  the  retail  business."  He  is 
further  of  opinion  that  the  retail  investment  should  be  divided 
between  domestic  and  industrial  on  a  "gas  sales"  basis,  for  the 
reason  that  91i  per  cent  of  this  investment  is  in  production  and 
transmission  and  8 J  per  cent  in  distribution;  and  for  the  fur- 
ther reason  that  approximately  70  per  cent  of  the  distribution 
system  is  used  in  common  by  both  domestic  and  industrial. 

It  is  shown  that  the  Huntington  plant  is  about  60  miles  dis- 
tant from  the  center  of  production,  and  the  Charleston  plant 
about  20  miles  distant  therefrom.  It  is  also  shown  that  there 
is  a  considerable  difference  in  the  demand  as  measured  by  meter 
capacity  between  these  two  cities;  practically  all  Huntington 
business  being  domestic  and  about  three  fourths  of  Charleston 
business  being  industrial.  It  therefore  seems  apparent  that,  in 
apportioning  the  investment  and  operating  expense  to  these  two 
localities,  and  others  similarly  situated,*  we  must  take  into  con- 
sideration the  demand  and  distance  factors,  as  well  as  the  sales 
factor,  as  having  a  material  effect  upon  the  extent  of  the  invest- 
ment and  operating  expenses  properly  assignable  to  these  locali- 
ties. 

After  mature  consideration  of  the  various  theories  and  methods 
of  apportionment  thus  advanced,  we  have  arrived  at  the  con- 
clusion that,  under  the  circumstances,  the  fairest  and  most  equita- 
ble method  is  to  apportion  the  investment  in  production  between 
wholesale  and  Tetail  and  between  localities  on  the  basis  of  sales ; 
to  apportion  the  transmission  investment  between  wholesale  and 
retail,  and  to  localities  upon  the  basis  of  demand  and  sales 
weighted  by  distance,  as  shown  in  Erickson's  tables  Nos.  4,  5, 
and  14;  to  assign  the  distribution  investment  direct  as  shown 
by  the  books  of  the  company,  and  to  apportion  the  general  invest- 
ment between  wholesale  and  retail  and  between  localities  on  the 
basis  of  sales. 

Applying  these  methods  and  theories,  we  find  the  following 
apportionment  of  investment  should  be  made  to  the  city  of  Hunt- 
ington : 
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Production $251,392.00 

Transmission    469,250.00 

Distribution    395,138.00 

General   3,840.00 

Total    $1,119,600.00 

We  therefore  find  the  fair  maximum  present  value  of  appli- 
cant's property  apportionable  to  the  city  of  Huntington  t^  a 
rate  base,  to  be  $1,120,000. 

We  likewise  find  that  the  investment  apportionable  to  the  city 
of  Charleston  is  as  follows : 

Production $1,119,480.00 

Transmission   428,125.00 

Distribution  443,460.00 

General    17,100.00 

Total    $2,003,165.00 

We  therefore  find  the  fair  maximum  present  value  of  appli- 
cant's investment  apportionable  to  the  city  of  Charleston  as  a 
rate  base,  to  be  $2,000,000. 

All  the  percentages  used  in  making  this  apportionment  as  be- 
tween wholesale  and  retail  and  as  between  localities  are  based 
upon  the  applicant's  sales  for  the  year  1916,  which  are  as  fol- 
lows: 

Totel    wholesale    24,042,967  M  cu.  It. 

Total  retail    15,247,479  M  cu.  It. 

Total  retail  lor  city  ol  Huntfngton 1,006,421  M  ou.  It. 

Total  retail  lor  city  ol  Charleston 4,477,629  M  cil  It. 

[15]  In  considering  the  matter  of  the  apportionment  and 
assignment  of  operating  expenses  as  between  wholesale  and  re- 
tail, between  industrial  and  domestic  of  the  retail  service,  and 
as  to  localities,  it  is  apparent  from  the  facts  above  set  forth  that 
operating  expenses,  to  a  certain  extent,  are  controlled  by  the 
same  factors  that  we  have  seen  enter  into  the  apportionment  of 
investment.  We  have  therefore  assigned  operating  expenses 
between  wholesale  and  retail  and  between  domestic  and  indus- 
trial, and  to  localities  substantially  upon  the  same  bases  as  used 
for  the  apportionment  of  investment,  except  as  to  transmission 
expenses,  which  do  not  seem  to  be  so  materially  affected  by  the 
element  of  demand  or  meter  capacity  as  in  the  case  of  invest- 
ment. 

As  we  have  pointed  out,  we  are  of  opinion  that  applicant  has 
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an  overinvestment  in  iinoperated  acreage,  of  the  value  of  about 
two  and  a  quarter  millions  of  dollars.  The  annual  rentals  and 
other  carrying  charges  for  unoperated  acreage  charged  to  pro- 
duction expense  for  the  year  1916,  amounted  to  about  $566,000. 
We  have  assumed  that  if  the  applicant  should  decide  to  sur- 
render or  transfer  a  part  of  its  unoperated  acreage,  on  account 
of  this  holding,  it  would  likely  be  that  part  which  it  regards  as 
least  valuable  and  carrying  lowest  annual  rental  charges.  There- 
fore, in  crediting  production  operating  expense  with  the  cost  of 
carrying  the  "overinvestment"  in  unoperated  acreage,  we  have 
only  deducted  30  per  cent  of  the  annual  expense  of  the  whole 
unoperated  acreage,  or  $170,000.  We  have  also  deducted  from 
production  expense  one  half  the  net  earnings  for  1916,  realized 
from  the  gasolene  business,  amounting  to  $150,000.  Applicant's 
total  gas  expense  for  1916  was  $1,534,462.92.  After  deducting 
from  this  the  item  of  "oTerinvestment"  in  unoperated  acreage 
and  for  gasolene  earnings,  we  find  applicant's  gas  expense  for 
1916  to  be  $1,214,500.  Applying  to  this  the  bases  herein 
adopted  for  the  apportionment  and  assignment  of  operating 
expense,  we  obtain  the  following  result : 

Operating  Expense — Whole  Property, 

Production    $810,340.00 

Transmission    109,251.00 

Distribution    71,276.75 

Commercial    51,409.04 

General  and  miscellaneous 172,183.00 

Total    $1,214,460.69 

Operating  Expense  AssignabU  to  City  of  Charleston, 

Production    , $92,378.00 

Transmission    7,166.80 

Distribution,  including  commercial 35,431.90 

General  and  miscellaneous  19,728.86 

Total $154,765.66 

Operating  Expense  Assignable  to  the  City  of  Huntington. 

Production   $20,744.73 

Transmission    7,494.66 

Distribution,  including  commercial  25,181.86 

G^eneral  and  miscellaneous , . .  4,417.88 

Total $57,839.08 

Depreciation  Reserve. 

[16]  The  applicant  is  entitled  to  charge  such  rates  as  will 
produce  not  only  a  sufficient  sum  to  pay  operating  expenses  and 
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a  reasonable  return  on  the  value  of  its  investment,  but  as  well 
also  a  reasonable  sum  to  be  set  aside  as  a  depreciation  reserve, 
to  cover  the  loss  of  its  capital  investment  by  the  depletion  of  its 
wells  and  the  exhaustion  of  its  gas  fields,  as  well  as  the  lessened 
value  of  its  lines  and  distributing  plants  and  other  property  due 
to  exposure,  wear,  and  obsolescence,  so  that  when  its  gas  fields 
and  wells  shall  have  been  exhausted,  and  at  the  end  of  the  proba- 
ble useful  life  of  its  lines,  distributing  systems,  and  other  prop- 
erty, it  will  have  accumulated  a  sufficient  sum  from  this  depre- 
ciation reserve  to  reimburse  its  stockholders  for  the  original  capi- 
tal investment,  less  the  scrap  or  junk  value  of  the  property  re- 
maining^ 

As  we  have  before  pointed  out,  the  rate  of  depreciation  varies 
according  to  the  character  and  use  of  the  various  classes  of  appli- 
cant's property.  For  instance,  it  seems  probable,  from  past  ex- 
perience and  the  evidence  in  this  case,  that  the  useful  life  of  the 
capital  invested  in  applicant's  production  property  will  be  shorter 
than  the  life  of  the  transmission  investment,  and  that  the  trans- 
mission investment  will  have  a  relatively  shorter  period  of  use- 
ful life  than  the  capital  invested  in  the  distributing  systems.  It 
seems  that,  after  applicant's  natural  gas  fields  are  exhausted,  the 
distributing  systems  will  be  available  for  use  in  the  distribut- 
ing of  artificial  gas.  Taking  all  these  matters  into  consideration, 
ve  have  arrived  at  the  conclusion  that  the  applicant  is  entitled 
to  set  aside  as  depreciation  reserve,  annually,  7  per  cent  of  the 
Tahe  of  its  production  investment,  5  per  cent  of  the  value  of 
its  transmission  investment,  and  4  per  cent  of  the  value  of  its 
distribution  and  general  investment. 

Applying  these  percentages,  the  applicant  should  set  aside  as 
depreciation  reserve  upon  its  entire  property  $1,067,100,  and 
of  that  amount  the  sum  of  $57,918  should  be  apportioned  to  the 
investment  for  the  city  of  Huntington,  and  the  sum  of  $118,940 
apportioned  to  the  investment  for  the  city  of  Charleston. 

Bate  of  Return. 

[17,  18]  As  we  have  before  stated,  the  applicant  is  entitled 
to  charge,  within  the  reasonable  limits  of  the  value  of  its  serv- 
ice, such  rates  as  will  produce  annually  sufficient  revenue  to  pay 
operating  expenses,  to  provide  for  a  depreciation  reserve,  and 
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to  pay  to  its  stockholders  a  reasonable  return  upon  the  present 
value  of  its  capital  investment.  The  production  and  sale  of 
natural  gas  is  a  hazardous  and  uncertain  enterprise,  depending 
for  its  profitable  existence  upon  the  finding  and  acquisition  of 
reservoirs  of  gas  in  sufficient  quantities  to  justify  the  large  in- 
vestment necessary  for  the  mining  and  transportation  of  this 
elusive  substance.  Vast  industrial  enterprises  are  now  almost 
wholly  dependent  upon  the  use  of  gas  as  a  fuel  for  their  con- 
tinued prosperity,  if  not  actual  existence.  The  use  of  natural 
gas  as  a  domestic  fuel  adds  greatly  to  the  comfort  and  conven- 
ience of  those  so  fortunate  as  to  have  it  available  at  a  reasonable 
price  for  this  purpose.  It  therefore  seems  that,  as  a  matter  of 
public  policy  and  as  a  proper  measure  of  fairness  to  those  en- 
gaged in  the  natural  gas  business,  rates  should  be  fixed  so  as  to 
not  only  secure  a  liberal  return  for  the  capital  and  enterprise 
invested  therein,  but  as  well  also  to  encourage  and  promote  the 
further  development  and  extension  of  said  business.  lii  this  con- 
nection counsel  for  applicant  argue  that  natural  gas,  by  reason 
of  its  recognized  value  as  a  fuel  for  certain  industrial  enter- 
prises, and  on  account  of  the  added  comfort  and  convenience 
incident  to  its  use  as  a  domestic  fuel  as  compared  with  other 
iivailable  fuels  for  that  purpose,  the  gas  as  such  possesses  an 
intrinsic  value  inherent  in  its  natural  characteristics  that  should 
be  taken  into  consideration  in  fixing  the  rates  to  be  paid  there- 
for. We  could  apply  the  same  argument  in  favor  of  electricity 
as  a  more  desirable  substance  for  heating  and  lighting  purposes 
than  gas.  However,  we  are  clearly  of  opinion  that,  in  fixing  rates 
for  natural  gas,  we  should  not  be  guided  or  influenced  by  the  fact 
that  it  is  more  desirable  as  a  substance  for  heating  and  lighting 
than  other  available  fuels,  but  should  only  be  guided  and  con- 
trolled by  the  reasonable  value  of  the  service  rendered  and  com- 
modity supplied.  This  value  should  be  such  as  will  secure  to 
the  producer  a  fair  return  for  its  investment  and  enterprise,  and 
at  the  same  time  be  within  reasonable  limits,  such  as  the  con- 
sumer can  afford  to  pay. 

[19]  We  are  not  unmindful  of  the  fact  that  abnormal,  extraor- 
dinary, and  unusual  financial  and  commercial  conditions  now 
prevail,  due  to  the  long  continuance  of  the  war  in  Europe ;  that 
the  cost  of  all  labor  and  essential  materials  and  supplies,  as  well 
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88  all  of  the  necessaries  of  life,  have  greatly  increased,  and  that 
this  has  added  to  the  difficultijBs  of  both  the  producer  and  the 
consumer  in  their  endeavor  to  make  ends  meet  from  income  and 
resources  adjusted  to  pre-war  conditions.  It  has  been  the  policy 
of  this  Commission  to  be  fair  to  the  extent  of  liberality  in  deal- 
ing with  the  public  utilities  of  the  state,  and  especially  gas  utili- 
ties, having  in  mind  the  extra  hazard  incident  to  that  business.' 
In  furtherance  of  this  policy,  we  have  allowed  to  gas  utilities  a 
greater  rate  of  return  upon  the  investment  than  is  ordinarily 
produced  in  more  conservative  enterprises,  that  return  being  8 
per  cent  And  notwithstanding  the  unsettled  and  unusual  con- 
ditions which  now  prevail,  we  are  of  opinion  that  that  rate  is 
now  sufficient  as  a  return  upon  applicant's  investment,  after  mak- 
ing due  allowance  for  depreciation  and  operating  expenses. 

[20]  In  arriving  at  a  conclusion  as  to  what  increases,  if  any, 
applicant  is  entitled  to  have,  for  lack  of  better  information  we 
have  been  compelled  to  base  our  findings  largely  upon  the  result 
of  applicant's  operations  for  the  year  1916,  especially  as  to  the 
matter  of  operating  expenses.  As  we  have  seen,  applicant's 
operating  expenses  for  this  year  were  approximately  a  million 
and  a  half  dollars ;  its  gross  earnings  approximately  $4,000,000, 
and  its  net  earnings,  not  allowing  any  depreciation  reserve,  about 
two  and  qne-half  million  dollars.  Therefore  the  net  earnings,  after 
making  proper  allowance  for  depreciation,  would  seem  to  be  suffi- 
cient for  this  year  to  pay  a  liberal  return  upon  the  value  of  the 
capital  investment.  In  one  of  the  exhibits  filed  by  Mr.  Seyffert, 
it  is  shown  that  applicant's  sales  for  the  first  six  months  of  191T 
have  been  equal  to  about  80  per  cent  of  its  total  sales  for  .the 
year  1916.  This  necessarily  means  additional  earnings  and  ad- 
ditional operating  expenses;  but  it  seems  probable  that  the  ratio 
of  increase  of  earnings  will  be  greater  than  the  increase  of  operat- 
ing expenses,  and  it  is  reasonable  to  assume  that  applicant's  net 
earnings  for  191T  have  exceeded  like  earnings  for  1916,  Coun- 
sel for  applicant  do  not  seriously  contend  that  its  earnings  for 
1916  and  1917  have  been  or  will  be  inadequate  to  pay  a  fair 
return  upon  the  capital  invested  for  those  years ;  but  iivsist  that,, 
since  applicant  has  not  prior  to  1916  earned  an  adequate  return 
upon  its  investment  for  any  year  measured  by  the  rate  of  return 
allowed  in  like  cases  by  this  Commission,  that  we  should,  in  pa»a» 
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ing  upon  its  application  for  an  increase  in  rates,  take  into  con- 
j:  ideration  and  make  allowance  for  the  deficiency  in  earnings  for 
the  years  prior  to  1916.  That,  in  other  words,  we  should  fix 
such  rates  as  will  not  only  provide  an  adequate  return  upon  the 
present  value  of  applicant's  investment,  but  such  as  will  reim- 
burse applicant  for  the  deficit  in  net  earnings  in  previous  years, 
•We  are  unable  to  agree  with  this  contention.  We  cannot  take 
into  consideration,  in  fixing  rates  for  the  future,  either  a  defi- 
ciency or  an  excess  in  prior  earnings,  except  to  the  extent  of  addi- 
tion to  capital  investment  for  going  value.  It  would  seem  unfair 
to  the  utility  to  fix  rates  for  the  future  so  as  to  compel  it  to 
refund  to  its  present  consumers  excess  profits  collected  from  past 
consumers,  and,  conversely,  it  would  be  unfair  to  present  con- 
sumers to  fix  rates  so  as  to  compel  them  to  make  up,  over  and 
above  a  reasonable  return  upon  the  value  of  the  investment  and 
of  the  service  rendered,  a  deficiency  in  earnings  for  prior  years. 

In  the  case  of  Bluefield  v.  Bluefield  Waterworks  &  Improv. 
Co.  (W.  Va.)  P.IT.R.1917E,  22,  Rider,  Commissioner,  says: 
"It  could  not  be  said  in  fairness  to  a  utility  that  it  should  be 
deprived  of  a  fair  return  on  a  proper  valuation  of  its  property 
used  in  the  public  service  at  the  present  time,  because  of  exces- 
sive earnings  it  may  have  realized  in  the  past ;  and,  by  the  same 
process  of  reasoning,  it  could  hardly  be  fair  to  the  present  con- 
sumers to  i.::pose  an  excessive  rate  to  cover  deficits  by  reason 
of  inadequate  charges  or  from  other  causes  in  the  past."  Kindel 
V.  Adams  Exp.  Co.  13  Inters.  Com.  Rep.  475. 

Based  upon  figures  submitted  for  cost  of  operation  at  Hunt- 
ington for  1916,  we  find  applicant's  necessary  operating  expenses 
for  that  city  to  be  $57,839,  and  the  proper  allowance  for  depre- 
ciation reserve,  based  upon  present  value  of  applicant's  pi^p- 
erty,  to  be  $57,918,  making  a  total  of  operating  expenses  and 
depreciation  of  $115,757.  Applicant's  gross  earnings  from  its 
Huntington  plant  for  1916  were  $146,944,  and  upon  this  basis 
applicant's  future  net  earnings  would  be  $31,237,  which  is  equiv- 
alent to  a  return  of  about  3  per  cent  upon  the  investment. 

[21]  The  deficiency  in  net  earnings  from  applicant's  Hunt- 
ington plant  is  due,  in  large  part  at  least,  to  competition.  The 
Huntington  Development  &  Gas  Company  likewise  supplies  do- 
mestic and  industrial  gas  to  the  inhabitants  of  this  city.  It 
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seems  to  have  acquired,  by  virtue  of  a  reduction  in  rates  in 
previous  years,  practically  all  of  the  industrial  business.  The 
applicant  sold  in  1916  at  its  Huntington  plant  a  little  over 
1,000,000  M  cubic  feet,  and  of  this  amount  less  than  150,000 
M  cubic  feet  was  industrial.  The  applicant's  investment  cost  in 
its  Huntington  plant  per  M  cubic  feet  of  gas  sold  in  1916 
amounted  to  about  $1.12,  while  in  the  city  of  Charleston,  where 
no  competition  exists,  this  investment  cost  per  M  cubic  feet  of 
gas  sold  in  1916  was  about  44  cents.  As  is  shown  in  this  case, 
competition  in  the  case  of  public  utilities  whose  rates  are  sub- 
ject to  regulation  by  governmental  agencies  is  unwise  and  should 
not  be  encouraged.  It  may  result  in  a  temporary  lessening  of 
rates  below  a  fair  return,  but  in  the  long  run  either  the  rate- 
payer or  the  utility  will  be  the  sufferer.  It  results,  in  most 
cuses,  in  the  duplication  of  service  and  a  capital  investment 
largely  in  excess  of  that  required  in  the  public  service.  This 
necessarily  means  that,  if  rates  are  fixed  that  would  produce  a 
fair  return  upon  a  reasonable  capital  investment  for  the  service 
rendered,  the  utility  must  bear  the  loss  of  the  overinvestment 
due  to  duplication  of  distribution  systems  or  service  lines.  In 
cases  of  competition,  rates  must  be  fixed  to  meet  that  situation. 
The  utility  must  meet  the  competitive  rates  or  lose  all  its  busi- 
ness. Of  course  if  this  wpuld  result  in  operating  at  a  loss  the 
utility  must  go  out  of  business,  but  in  most  cases  the  operation 
yields  an  income  though  often  less  than  that  derived  from  the 
investment  at  noncompetitive  points.  It  is  not  an  unjust  dis- 
crimination to  fix  rates  flo  as  to  meet  competition,  even  though  it 
may  result  in  a  higher  or  lower  rate  for  a  greater  or  a  less  serv- 
ice. "Public  service  corporations  may  reduce  their  rates  to  meet 
competition  even  to  the  extent  of  discriminating  as  to  noncom- 
petitive points."  Ee  United  Fuel  Gas  Co.  (W.  Va.)  P.U.R. 
1917A,  923. 

Upon  the  application  of  Huntington  Development  &  Gks  Com- 
pany this  CommiBsion,  by  order  made  on  the  28th  day  of  Novem- 
ber, 1917,  fixed  the  following  rates  for  both  domestic  and  in  Jus- 
trial  services  for  the  city  of  Huntington  as  sufficient  to  produce 
a  fair  retam  upon  its  investment: 
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For  the  first      150  M  cu.  ft.  per  month 1^  per  M 

For  the  next     150  M  cu.  ft.  per  month  17jf  per  M 

For  the  next  2 JOO  M  cu.  ft.  per  month  11^  per  M 

For  all  over  3,000  M  cu.  ft.  per  month  9(f  per  M 

All  subject  to  a  discoimt  of  1  cent  per  M  for  payment  on  or  before  the 
15th  day  of  the  month  following  that  in  which  such  gas  was  supplied. 

The  applicant  has  asked  for  an  increase  in  its  domestic  rate 
at  Huntington  from  16  cents  per  M,  subject  to  a  discount  of  1 
cent,  to  25  cents  per  M,  subject  to  a  discount  of  2  cents,  and 
upon  its  industrial  rate  from  16  cents  per  M  for  the  first  150 
M  cubic  feet  to  24  cents;  from  15  cents  for  the  second  150  M 
to  18  cents.  All  subject  to  a  discount  of  1  cent  per  M  for  prompt 
payment. 

While  it  seems  that  the  applicant's  present  rates,  nor  even  the 
rates  allowed  the  Huntington  Development  &  Gas  Company,  will 
produce  a  return  of  8  per  cent  upon  its  investment  at  its  Huntr 
ington  plant,  we  are  of  opinion  that  its  rates  for  Huntington 
should  not  be  greater  than  those  granted  the  competing  company, 
for  the  reason  that  its  competitor's  rates  must  be  met  or  appli- 
cant's business  abandoned,  and  for  the  further  reason  that  it 
seems  applicant  has  an  overinvestment  in  its  Huntington  plant, 
in  proportion  to  the  business  done,  as  compared  with  its  invest- 
ment at  Charleston. 

Applicant  will  be  permitted  to  increase  its  rates  in  the  city  of 
Huntington  for  domestic  gas  from  17  cents  per  M  cubic  feet,  less 
2  cents  per  M  cubic  feet  for  payment  within  the  discount  period, 
to  18  cents  per  M  cubic  feet,  less  1  cent  per  M  cubic  feet  for 
payment  within  the  discount  period,  and  for  industrial  gas  for 
the  first  150  M  cubic  feet  from  16  cents  to  18  cents  per  M  cubic 
feet,  and  for  the  next  150  M  cubic  feet  from  15  cents  to  17  cents 
per  M.  Applicant  asks  no  increase  for  quantities  in  excess  of 
300  M  cubic  feet.  All  subject  to  a  discount  of  1  cent  for  pay- 
ment within  the  discount  period. 

Applicant's  operating  expenses  for  the  city  of  Charleston,  as 
based  upon  its  experience  for  the  year  1916,  should  not,  includ- 
ing allowance  for  depreciation  as  herein  set  forth,  exceed  an- 
nually $275,000.  Its  gross  earnings  for  1916  for  Charleston 
were  $417,611,  leaving  net  earnings  equal  to  slightly  less  than 
a  return  of  8  per  cent  upon  its  investment.  It  must  be  remem- 
bered, however,  that  we  are  basing  these  calculations  on  the 

present  value  of  applicant's  property,  while  income  and  expenses 
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are  figured  on  its  (experience  for  1916.  As  before  notpd,  the 
report  of  applicant's  business  for  ihe  first  six  months  of  1917 
shows  a  large  increase  in  sales^  and  consequently  means  an  in- 
crease in  earnings  at  a  greater  ratio  than  the  increase  in  operat- 
ing expenses  incident  thereto.  By  order  made  on  the  14th  of 
September,  1917,  applicant  was  granted  authority  to  iiwrease 
its  rate  to  industrial  consumers  for  gas  used  in  excess  of  300  M 
cubic  feet  per  month  from  8  cents  to  9  cents  per  M  cubic  feet, 
subject  to  a  discount  of  1  cent  for  prompt  payment.  That  in- 
crease is  now  in  effect,  and  we  are  disposed  to  continue  it. 

[22]  On  account  of  the  increasing  cost  of  all  labor  and  ma- 
terials necessarily  employed  in  applicants  business,  we  hare 
resolved  any  doubts  we  may  have  entertained  as  to  the  adequacy 
of  the  present  rates  in  the  city  of  Charleston  in  favor  of  the 
applicant;  and  are  of  opinion  to,  and  do  hereby,  allow  said 
applicant  to  further  increase  its  rates  in  the  city  of  Charleston 
as  follows: 

Domestic,  18  cents  per  M  cubic  feet,  subjcet  to  a  discount  of 
2  cents  per  thousand  cubic  feet  for  prompt  payment. 

Industrial,  for  the  first  150  M  cubic  feet  17  cents  per  M  cubic 
feet. 

For  the  second  150  M  cubic  feet  15  cents  per  M  cubic  feet. 
All  subject  to  a  discount  of  1  cent  per  M  for  paym^it  within 
the  discount  period. 

Increases  are  also  sought  by  applicant  in  its  industrial  and 
domestic  rates  at  Kenova,  its  domestic  rates  at  Ceredo,  its  in- 
dustrial and  domestic  rates  at  Barboursville,  its  domestic  rates 
at  Hurricane,  CuUoden,  Poca,  and  Ona,  and  its  industrial  and 
domestic  rates  at  Coalburgh.  No  showing  has  been  made  as  to 
applicant's  earnings  and  expenses  at  any  of  these  points,  and  we 
are  unable  to  say  that  applicant  is  not  receiving  a  reasonable 
return  therefrom.  Applicant's  present  rates  at  Kenova,  Ceredo, 
Hurricane,  CuUoden,  Poca,  and  Ona  are  higher  for  both  domes- 
tic and  industrial  gas  than  its  present  rates  at  Charleston  or 
Huntington,  or  the  increased  rates  herein  granted  at  Cbatles- 
ton  and  Huntington.  However,  Barboursville  carries  the  same 
present  rate  as  Huntington,  and  Coalburgh  the  same  present  rate 
as  Charleston.  Wo  are  therefore  disposed  to  include  Barbours- 
ville in  the  Htrntiagton  district  or  diviaion^  and  Ooalbur^  in 
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the  Charleston  district  or  division,  and  to  ^Uow  the  increasea 
granted  at  Huntington  to  be  made  eflfective  at  Barboursville,  and 
the  increases  granted  at  Charleston  to  be  made  effective  at  Coal- 
burgh.  The  increases  sought  at  the  other  places  above  named 
are  refused.  The  increases  herein  granted  will  be  permitted  to 
become  effective  as  to  March  1,  1918. 

In  conclusion  we  find  that,  taking  applicant's  property  as  a 
whole,  it  is,  at  the  rates  now  in  effect,  apparently  earning  a  fair 
rate  of  return  upon  its  investment,  and  that,  including  the  addi- 
tional revenue  that  will  be  realized  from  the  increases  allowed 
at  Huntington  and  Charleston  as  herein  set  forth,  together  with 
the  additional  earnings  that  it  seems  will  probably  be  derived 
from  its  gasolene  business,  the  applicant  will  have  ample  revenue, 
not  only  to  pay  a  fair  return  upon  its  investment,  but  to  enable 
it  to  proceed  with  the  further  development  and  extension  of  its 
business. 

In  the  consideration  of  this  application  we  have  undertaken  to 
deal  as  liberally  with  applicant's  demands  as  a  due  regard  for 
the  rights  and  interests  of  its  consumers  would  permit.  We  are 
fully  cognizant  of  the  abnormal,  unsettled,  and  rapidly  chang- 
ing conditions  that  now  prevail,  materially  affecting  nearly  every 
branch  of  applicant's  business.  In  our  opinion  the  increases 
we  have  granted  will,  under  the  facts  as  now  presented,  insure 
to  applicant  a  reasonable  return  upon  its  investment;  but  if  in 
the  future,  unforeseen  and  unexpected  conditions  arise  that 
would,  in  fairness,  require  a  readjustment  of  applicant's  rates, 
we  stand  ready  to  make  such  further  investigation  and  inquiry 
as  may  be  proper  and  necessary  to  determine  any  matters  of  that 
character  that  may  be  hereafter  presented  by  any  party  in  inter- 
•est  in  order  that  no  injustice  may  be  done. 

An  order  will  be  entered  in  conformity  with  the  conclusions 
herein  announced. 

Note. — Valuation. 

J.  in  general,  243. 
II.  JurUdicUon  of  Commiseion,  246. 
III.  Aacertaimnent  of  value  of  co^: 
a.  Ascertainment  of  value: 

1.  In  general,   246. 

2.  Original  cost  as  meaeure  of  vahte,  244. 
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ill.  a.'^eontinued. 

3.  OtUstanding  securities  as  measure  of  value,  246, 

4.  Taxation  v<ilue  as  measure  of  value,  247. 

5.  Appraisement  based  on  **acttuil  performance,*'  247, 
h.  Ascertainment  of  reproduction  cost,  248. 

TV.  Considerati€ni  of  accrued  depreciation,  24S. 
V.  External  factin*  to  he  considered,  248. 
VI.  Nonphysioal  elements  affecting  value  or  cost: 

a.  Overhead  expenses,  249. 

b.  Paving  over  mains,  249. 

VMM.  Various  items  of  value  or  cost  to  be  considered: 

a.  In  general,  249. 

b.  Itenw  chargeable  to  capital  or  operation,  260» 
VIII.  Valuation  of  tangible  property: 

a.  Property  not  used  or  useful,    260. 

b.  Worleing  capitnl,  251. 

c.  Lands,  262. 

d.  Natural  gas  wells,  262. 

tX.  Valuatifm  of  intatigible  property: 

a.  Going  value,  262. 

b.  Franchises,   263. 

c.  Water  rights,  263. 


I.  In  general. 

In  Re  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon 
Com  mission  said :  "In  determining  value  for  rate-making  purposes, 
regulatory  bodies  are  charged,  either  through  court  decisions  or  as 
the  logical  indication  of  continued  experience,  with  the  considera- 
tion of  many  elements.  The  problem  is  generally  a  complicated 
one;  and  the  fixing  of  such  val  les  involves  a  full  consideration  of 
the  entire  development  of  the  project,  including  the- original  cost 
of  the  property  involved,  the  manner  in  which  tiie  proposition  was 
undertaken  and  promoted^  the  necessary  financial  development  un- 
dergone, the  estimated  cost  to  reproduce,  and  the  present  condition 
of  the  investment  as  reflected  by  its  age  and  use  in  service,  its  func- 
tional adequacy,  and  its  relationship  to  the  progress  in  the  arts 
which  govern  its  operation.  In  fact  the  proper  determination  of 
values  must  be  ba^^  on  a  knowledge  of  the  entire  detail  of  the 
property  and  its  relations  with  the  public/' 

In  Dover,  S.  &  R.  Street  R.  Co.  (N.  H.)  D-432,  Dec.  20,  1917, 
Commissioner  Gunnison  said:  "But  what  is  meant  by  value,  when 
we  say  that  a  utility  is  entitled  to  earn  a  fair  return  upon  the  value 
of  its  property  devoted  to  the  public  use,  is  a  troublesome  question. 
Do  we  mean  cost  value,  market  value,  reproduction  value,  or  a  com- 
bination of  the  three  .'^     Market  value  depends  largely  upon  earn- 
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ings ;  and  if  it  were  the  sole  test  of  value  for  rate  making  the  owner 
would  be  limited  to  the  amount  for  which  we  could  sell  the  property 
regardless  of  what,  with  the  exercise  of  ordinary  business  judgment^ 
the  property  had  cost  him  to  construct  and  equip.  If  a  single  test 
is  to  be  adopted  in  fixing  value,  we  believe  the  most  equitable  one 
to  be  that  which  allows  the  owner  to  earn  a  fair  return  upon  the 
money  he  has  prudently  and  economically  put  into  the  property^ 
less  depreciation.  To  ascertain  whether  the  money  has  been  ex- 
pended economically,  the  estimated  cost  new  less  depreciation  will 
serve  as  a  useful  check.  It  is  also  important  to  determine  whether 
the  money  has  been  wisely  and  prudently  expended.  In  other  words^ 
Was  the  venture  what  the  ordinarily  prudent  business  man  would 
have  gone  into?  The  market  value,  which  is  in  reality  a  reflection 
of  the  financial  history  of  the  property,  will  be  good  evidence.  If 
the  owner  gets  a  fair  return  upon  all  the  money  he  put  into  the 
property,  he  cannot  complain.  Upon  the  other  hand,  determining 
value  by  cost  of  reproduction  new  less  depreciation  introduces  an 
element  of  uncertainty  in  that  the  cost  of  construction  is  based  upon 
estimates  which,  at  most,  are  only  an  intelligent  gue^.'* 

In  California-Oregon  Power  Co.  U-F-26,  97,  99,  150,  Order  No. 
211,  July  16,  1917,  the  Oregon  Conmiission  said:  "Owing  to  the 
various  concepts  to  which  the  term  'value'  has  been  applied,  and  the 
consequent  confusion  as  to  its  precise  meaning,  the  mere  use  of  the 
word  without  definition  is  apt  to  be  misleading.  The  term  has  been 
much  discussed  in  its  several  phases,  and  it  is  clear  that  the  ele- 
ments to  be  considered  differ  with  the  purpose  for  which  the  value 
is  sought  to  be  fixed. 

"The  value  fixed  by  the  Commission,  therefore,  is  not  to  be  taken 
as  exchange  value>  neither  is  it  a  value  which  should  be  used  in 
connection  with  taxation  questions,  nor  the  issuance  o£  stocks  and 
bonds;  it  is  an  expression  in  dollars  of  the  aggregate  of  many  fac- 
tors, and  representa  what  the  Commission  conceives  to  be  the  amount 
upon  which  the  utility  is  entitled  to  base  aclaim  for  return,  and,  on 
the  other  hand,  the  amount  upon  which,  provided  it  requires  the 
imposition  of  no  rates  which  are  in  excess  of  the  reascMoable  value 
of  the  service  or  are  unjustly  discriminatory,  tiie  ratepayer  should 
pay  a  return." 

The  CommissicMi  further  said:  "By  the  term  'reproduction  cost 
new'  as  used  in  this  finding  is  meant  the  amount  of  cash,  or  its 
equivalent,  reasonably  required  to  obtain  the  necessary  real  estate 
and  reproduce  in  kind  the  other  physical  property  of  the  utility  ia 
the  condition  in  which  it  was  when  first  put  into  public  service.  In- 
cluded in  these  costs  are  certain  estimated  sums  for  overhead  ex- 
penditures, such  as  engineering  and  legal  expenses,  interest  during 
construction,  and  the  like,  which  do  not  inhere  in  the  prices  assigned 
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to  the  various  units.  Development  cost,  water  rights^  and  working 
<*apital  have  not  been  included  in  the  reproduction  cost  figures^  but 
will  be  handled  separately." 

In  Ee  Electric  &  Watw  Utiliti«i^  supra,  the  Oregon  Commission 
said :  "The  total  value  of  a  property  in  private  ownership  must  in- 
clude the  entire  reasonable  expenditure  by  the  investors  in  the  devel- 
opment of  the  idea  from  the  date  of  its  inception  until  the  comple- 
tion of  the  project,  and  the  establishment  of  the  same  on  an  operat- 
ing basis,  and  should  include,  in  well-founded  enterprises,  an  allow- 
ance for  the  cost  of  developing  the  normal  business  in  addition  to 
the  cost  of  the  physical  plant.  This  total  value  will  include  expen- 
ditures for  preliminary  investigation  and  organization;  expenses  of 
material  and  labor  directly  assignable  to  individual  units  of  prop- 
erty, and  overhead  or  general  charges,  such  as  interest,  engineering, 
supervision,  administration,  legal,  taxes  and  insurance  during  con- 
struction, which  are  directly  assignable  only  to  various  groups  of 
units.'* 

//.  JuriaOiction  of  CommiBaion. 

In  Pacific  Teleph.  &  Teleg.  Co.  Fo.  U-F-117,  P.  S.  C.  Or.  Order 
No.  264,  Oct.  4,  1917,  the  Oregon  Commission,  after  quoting  a  por- 
tion of  the  statute,  said :  ^*The  Public  Utility  Act,  from  which  the 
above  section  is  quoted,  gives  the  Commission  general  powers  of 
regulation  over  the  rates,  service,  and  practices  of  all  public  utili- 
ties within  the  state.  It  does  not,  however,  clothe  the  Commission 
with  jurisdiction  over  the  issuance  of  stocks  and  bonds,  or  in  ques- 
tions of  taxation,  or  in  proceedings  looking  to  the  fixing  of  values 
for  purposes  of  sale  or  exchange.  It  follows  that  our  sole  interest 
in  values  arises  from  our  responsibility  in  the  matter  of  rate  and 
service  regulation.'* 

HI.  Ascertainment  of  value  of  cost, 
4.  Ascertainment  of  valw9, 

1,  In  general. 

In  arriving  at  the  value  of  property  for  rate  making,  the  West 
Virginia  Commission  considered,  among  other  things,  original  cost, 
reproduction  cost,  and  present  value.  Be  West  Virginia  Traction 
&  Electric  Co.  Case  No.  568,  Oct.  29,  1917. 

Differences  in  the  value  placed  upon  cedar  poles  in  valuation  by 
different  departments  of  the  Commission's  staff  does  not  necessarily 
show  that  tiie  valuations  are  unreliable,  since  such  differences  are 
accounted  for  by  the  fact  that  various  items  are  included  in  the 
imit  cost  of  sudi  property  in  one  valuation,  which  are  distributed 
P.U.R.1918C. 
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under  other  heads  in  the  other  valnation.     Re  Cleveland  Electric 
Illuminating  Co.  (Ohio)  Nos.  195,  210,  Nov.  2,  1917. 

2.  Original  coat  ob  m/eamire  of  value. 

It  has  been  the  practice  of  the  Oregon  Commission  in  dealing  with 
original  cost  to  ascertain,  if  possible,  the  cost  of  the  property  as.  of 
the  time  it  was  put  in  service  and  the  cost  to  the  present  investors. 
Re  California-Oregon  Power  Co.  XJ-F.26,  97,  99,  150,  Order  No. 
211,  July  16,  1917. 

So,  in  Public  Service  Commission  v.  Washington  Power,  Light  ft 
Water  Co.  No.  4493,  November,  1917,  the  Washington  Commission 
said:  'We  are  inclined  to  the  view  that  when  the  original  cost  can 
with  reasonable  degree  of  certainty  be  determined,  that  it  should 
be  given  greater  consideration  in  determining  the  fair  value  or  rate 
base,  than  should  be  allowed  to  reproduction  less  depreciation  or 
market  value.'^ 

8,  Outstanding  securities  as  measure  ef  value. 

In  Dover,  S.  &  R.  Street  R.  Co.  D-432,  Dec.  20,  1917,  Commis- 
sioner Gunnison,  of  the  New  Hampshire  Commission,  said:  "Capi- 
talization has  no  bearing  in  a  rate  case,  however,  except  in  so  far 
as  it  represents  the  value  of  the  property  devoted  to  the  public  use. 
It  may  or  may  not  represent  such  value.  A  utility  may  own  prop- 
erty which  it  does  not  devote  to  the  public  use,  but  which  it  has 
properly  capitalized.  It  could,  prior  to  1917  (see  Laws  1917,  chap. 
168),  issue  securities  against  the  value  of  its  franchise  rights;  but 
as  franchises  are  donated  by  the  public,  it  has  been  almost,  if  not 
universally,  held  that  franchise  values  should  not  be  considered  as- 
property  upon  which  the  railroad  or  utility  would  be  entitled  to  a 
return.'^ 

In  Re  Huntington  Develcqmient  &  Gas  Co.  Case  No.  588,  Nov.  28,. 
1917,  Commissioner  Rider,  of  the  West  Virginia  Commission,  said 
that  the  amount  of  seeurity  issues  of  a  company  is  not  worthy  of 
serious  consideration  in  ascertaining  value  for  rate  making,  where 
it  appears  that  the  securities  have  been  iesued  in  a  very  liberal  man- 
ner, and  distributed  as  dividends  and  bonuses  without  adding  any 
actual  value  to  the  property. 

In  Leonard  v.  Lewiston,  A.  ft  W.  Street  R.  Co.  F.  C.  131,  Feb. 
6,  1918,  the  Maine  Commission  said  that  it  never  takes  the  amount 
of  capital  stock  of  a  utility  outstanding  into  consideration  in  fix- 
ing rates.  **We  know,'*  said  the  Commission,  "that  it  does  hot  neces- 
sarily bear  any  relation  to  the  value  of  the  property." 

The  excess  of  outstanding  securities  above  the  physical  value  of 
a  utility's  property,  represented  by  bond  discount,  should  not  count 
against  the  utility  in  the  issuance  of  additional  securities  for  subse- 
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quent  plant  additions,  where  the  outstanding  bonds  were  issued  at 
less  than  par,  and  stand  a«  a  legitimate  part  of  the  utility^s  capitali- 
zation. Be  Hampton  Waterworks  Co.  (N.  H.)  D-376,  Jan.  24, 
1918. 

4.  TaxaHon  value  as  measure  of  value, 

A  valuation  for  taxation,  based  upon  a  capitalization  of  the  earn- 
ings of  a  natural  gas  company  at  the  rate  of  6  per  cent  per  annum, 
is  of  little  value  in  arriving  at  a  base  for  rate  making;  since  natural 
gas  companies  are  entitled  to  a  greater  return  than  6  per  cent.  Re 
Light,  Fuel  &  P.  Co.  (W.  Va.)  Case  Nos.  554,  565,  Dec.  1,  1917. 

In  the  absence  of  a  physical  valuation,  assessed  value  is  a  better 
measure  of  the  value  of  utility  property  for  rate  making  than  mere 
book  cost.  Re  Increased  Rates  for  Transportation  of  Passengers  (N. 
J.)  Sept.  10,  1917. 

5.  Appraisement  fwsed  on  "actual  performance,** 

In  Re  Pacific  Teleph.  &  Teleg.  Co.  No.  U-F-117,  Order  No.  264, 
Oct.  4,  1917,  the  Oregon  Commission,  after  speaking  of  several 
estimates  of  the  value  of  the  property  based  on  the  reproduction 
cost  theory,  said :  "The  third  estimate  presents  a  theory  new  to  this 
Commission.  With  the  exception  of  this  respondents  presentation 
to  the  Public  Service  Commission  of  Washington,  and  that  Com- 
mission's decision  thereon  (P.XJ.R.1916D,  947),  we  are  imable  to 
discover  that  it  has  received  consideration  at  the  hands  of  either  the 
commissions  or  the  courts.  The  utility  has  strongly  urged  the 
acceptance  of  this  theory,  contending  it  is  superior  to  the  'reproduc- 
tion cost  method,'  which,  we  believe,  all  will  admit  has  not  proved 
entirely  satisfactory  in  its  application  when  considered  as  a  deter- 
mining factor  of  value. 

**The  company  maintains  an  elaborate  system  of  cost  accounting 
which  is  of  particular  value  in  investigations  of  this  nature,  and 
by  reason  of  which  it  is  enabled  to  present  this  'actual  performance' 
estimate.  Briefly  stated,  this  estimate  was  made  up  by  an  analysis 
of  the  entire  cost  of  doing  work,  including  supervision,  general  and 
other  so-called  overhead  expenses,  as  shown  by  the  company's  cost 
records  over  a  period  of  years,  from  which  analysis  unit  costs  were 
derived.  These  unit  <;ost8  were  then  applied  to  the  various  items  of 
property  as  shown  by  an  inventory  of  the  system.  In  the  case  of 
land,  studies  were  made  to  determine  the  cost  of  aoquisition  over  and 
above  the  price  paid  the  seller,  and  this  cost  was  added  to  the  value 
of  each  parcel  as  determined  by  appraisals  made  by  real  estate  deal- 
ers and  land  appraisers. 

"The  result,  the  company  contends,  is  not  'original  cost,'  neither 
is  it  1)ook  value,'  nor  'reproduction  cost,'  but  is  rather  an  'appraise- 
ment on  the  basis  of  actual  performance,'  and  presents  'an  array  of 
P.U.R.1W8C. 
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facts  as  distinguished  from  an  array  of  opinion,  expert  or  other- 
wise, that  ought  to  be  the  recourse  for  constructive  and  efficient 
regulation/ 

"The  theory  commends  itself  to  us  very  strongly.  It  embodies 
many  features  which  are  lacking  in  the  reproduction  theory,  and, 
in  a  measure,  meets  many  of  the  meritorious  objections  to  original 
cost  figures.  Taken  in  connection  with  original  cost  statements  and 
reproduction  estimates,  it  supplies  information  which  is  of  inesti- 
mable value  in  arriving  at  a  correct  solution  of  a  problem  which,  at 
best,  is  surrounded  with  uncertainties  and  fraught  with  technical 
considerations.  We  do  not  wish  to  be  understood,  however,  as  ac- 
cepting this  theory  as  a  substitute  for  the  reproduction  method. 
Neither  do  we  think  it  should  supplant  original  cost  figures.  It 
conflicts  with  neither,  end  we  are  inclined  to  view  this  new  presen- 
tation rather  in  the  light  of  a  valuable  addition  to  those  theories 
which  have  been  accepted  as  bases  for  the  determination  of  values.'' 

h.  Ascertainment  of  reproduction  cost. 

The  reproduction  value  of  a  utility  plant  based  upon  prevailing 
abnormal  high  prices  of  labor  and  materials  should  not  be  regarded 
in  arriving  at  the  value  of  the  plant  for  rate  making.  Be  Light, 
Fuel  &  P.  Co.  (W.  Va.)  Case  Nos.  554,  555,  Dec.  1,  1917. 

In  Re  Union  Gas  &  E.  Co.  (111.)  No.  7434,  Jan.  16,  1918,  it  was 
said :  "At  this  time  it  is  not  conceived  or  conceded  to  be  the  duty 
of  the  Commission  to  calculate  a  fair  return  to  the  company  on 
theoretical  values  of  properties  which  are  invariably  inflated  on  ac- 
count of  war  conditions,  where  appraised  according  to  almost  any 
of  the  theories  of  the  cost  to  reproduce  them  new,  less  accruing  de- 
predation.'* 

JTF.  Consideration  of  accrued  depreciation. 

Under  the  decisions  of  the  United  States  Supreme  Court  as  well 
as  those  of  other  Federal  and  state  courts,  the  fair  present  value  of 
the  property  of  a  utility  means  the  depreciated  value.  Be  Palmyra 
Teleph.  Co,  (Mo.)  Case  No.  1200,  Aug.  16, 1917. 

F»  Bxtemal  factor  to  he  considered* 

The  peculiar  value  of  utility  property  to  a  purchaser, desiring  to 
avoid  competition  is  not  a  factor  to  be  considered  in  determining 
the  amount  of  capitalization.    Be  Concord  Electric  Co.   (N.  H.) 
D-357,  May  2,  1917. 
P.U.R.1918C. 
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Tl,  N&nphffBiedl  elements  affecting  vdlme  cr  eoat. 

a.  Overhead  expenses. 

In  a  secnrity-TSstie  valnaticm  an  allowance  was  made  of  15  per  cent 
for  omissions  and  contingencies,  engineering  and  superintendence, 
insurance  and  taxes,  organization  and  interest,  during  construction. 
Re  Concord  Electric  Co.  (N.  H.)  E-357,  May  2,  1917. 

In  the  valuation  of  the  property  of  a  natural  gas  company  for 
rate  making,  an  allowance  of  7^  per  cent  was  made  to  cover  omis- 
sions, emergencies,  superintendence,  etc.  Re  West  Virginia  Trac- 
tion &  Electric  Co.  (W.  Va.)  Case  No.  668,  Oct.  29,  1917. 

In  Re  Piscataquis  Woolen  Co.  No.  XJ-201,  Re  Penobscot  Bay  Elec- 
tric Co.  No.  TJ-202,  Oct.  9,  1917,  the  Maine  Commission,  in  valuing 
that  part  of  the  property  of  a  mill  devoted  to  the  production  of  elec- 
tricity for  the  purpose  of  sale  to  another  electric  company,  allowed, 
in  addition  to  the  value  of  the  physical  plant,  such  an  amount  as  the 
Commission  deemed  the  size  and  character  of  the  plant  would  justify 
for  those  risks,  services,  and  expenses  which  would  have  been  involved 
if  the  plant  had  been  built  as  an  independent  undertaking. 

In  Re  Huntington  Development  &  Gas  Co.  Case  No.  588,  Nov.  28, 
1917,  in  a  proceeding  to  determine  the  reasonableness  of  natural  gas 
rates,  the  West  Virginia  Commission  refused  to  make  an  allowance 
for  corporation  and  organization  expenses  incurred  on  account  of  a 
merger,  for  tlie  reason  that  it  was  a  question  to  what  extent  the 
vahe  of  the  property  was  enhanced  by  such  merger. 

In  Public  Service  Commission  v.  Washington  Power,  Light  & 
Water  C/O.  No.  4493,  November,  1917>  the  Washington  Commission, 
in  determining  the  reproduction  cost  of  the  land  of  a  water  utility 
for  rate-making  purposes,  allowed  nothing  for  engineering,  legal 
expense,  interest,  or  other  charges. 

b.  Paving  ever  maine. 

Only  the  original  cost,  and  not  the  reproduction  cost  of  paving 
over  mains,  is  allowed  by  the  Ohio  Commission  in  a  valuation  of 
utility  property  for  rate  making.  Re  Cleveland  Electric  Illuminat- 
ing Co.  (Ohio)  Nos.  195,  210,  Nov.  2,  1917. 

Yll»  Various  items  of  value  or  cost  to  he  considered. 


a.  In  general. 

An  extension  line  in  the  course  of  construction  was  included  in 
the  rate  valuation  fixed  for  a  telephone  utility.    Be  Onida  Teleph* 
Co.  F.334,  Feb.  88, 1918. 
P.U.R,1918C. 
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5.  Items  chargeable  to  eapUal  or  operation. 


The  cost  of  financing  a  utility  should  not  be  included  in  the 
valuation  of  its  property  for  rate  making,  but  should  be  amortized. 
Re  Cleveland  Electric  Illuminating  Co.  (Ohio)  Nos.  195,  210,  Nov. 
2,  1917. 

In  Re  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission held  that  the  labor  of  installing  service  wires  should  be 
charged  to  the  capital,  rather  than  to  the  operating  account. 

In  determining  what  shall  be  done  with  the  cost  of  drilling  wells, 
in  a  natural  gas  rate  valuation,  a  commission  should  consider  the 
custom  that  has  prevailed  with  the  particular  utility  under  consid- 
eration. Re  West  Virginia  Traction  &  Electric  Co.  (W.  Va.)  Case 
No.  668,  Oct  29,  1917. 

VIII*  Valuation  of  tangible  property, 

a.  Property  not  used  or  useful. 

In  Re  California-Oregon  Power  Co.  TI-F-26,  97,  99,  150,  Order 
No.  211,  July  16,  1917,  the  Oregon  Commission  said:  "The  ques- 
tion of  the  propriety  and  necessity  of  placing  a  value  upon  non- 
operating  property  owned  by  a  utility  company  has  received  much 
consideration  at  various  times  in  connection  with  numerous  inves- 
tigations. Since  the  Commission  exercises  jurisdiction  only  over 
the  rates,  service,  and  practices  of  public  utilities,  and  is  not  em- 
powered with  control  over  the  issuance  of  stocks  and  bonds,  or  the 
fixing  of  values  for  taxation,  sale,  or  exchange  purposes,  it  is  ob- 
vious that  the  value  contemplated  by  the  statute  should  be  deter- 
mined for  use  primarily  in  inquiries  regarding  rates  and  such  other 
matters  of  regulation  as  are  directly  connected  therewith.  In  in- 
quiries of  such  nature,  the  value  of  the  nonoperating  property  has  a 
collateral  rather  than  a  direct  bearing.  Particularly  is  this  true  in 
the  present  instance,  where  proper  allocation  of  stock  and  bond 
issues,  and  the  accurate  ascertainment  of  original  cost  of  the  prop- 
erty, is  not  possible.  In  some  cases,  the  Commission  has  devoted 
considerable  space  in  its  findings  and  orders  to  a  consideration  of 
the  value  of  this  class  of  property.  Such  procedure  has  been  prompt- 
ed by  the  bearing  of  the  nonutility  property  upon  the  elements  of 
value  to  be  determined,  and  the  likelihood  of  its  eailj  requirement 
in  the  public  service. 

"A  portion  of  the  water  rights,  and  considerable  land  and  other 
tangible  property  owned  by  this  company,  are  not  at  this  time 
actually  used  and  useful  for  the  convenience  of  the  public,  nor  is 
there  any  indication  of  their  immediate  requirement  for  such  use. 

"Considering  the  purpose  of,  and  the  conditions  disclosed  by,  the 
P.U.R.1918C. 
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present  investigation,  no  findings  of  value  as  to  nonutility  property 
will  be  made/' 

Nonoperative  artificial  gas  generators  and  accessories  should  be 
included  in  the  value  of  useful  property  of  a  plant  distributing 
natural  gas,  where  the  artificial  gas  plant  was  constructed  and  oper- 
iJted  in  good  faith  and  such  equipment  was  retained  to  insure  serv- 
ice. Whittier  v.  Southern  Counties  Gas  Co.  (Cal.)  Decision  No. 
4831,  Case  No.  1049,  Nov.  9,  1917. 

In  fixing  the  value  of  a  natural  gas  distributing  system  in  a  par- 
ticular locality,  no  deduction  should  be  made  on  account  of  the  use 
of  the  pipe  line  to  transmit  gas  through  extensions  to  other  locali- 
ties, where  it  appears  that  such  use  is  temporary,  pending  construc- 
tion of  a  new  pipe  line  to  such  localities.  Whittier  v.  Southern 
Counties  Gas  Co.  (Cal.)  Decision  No.  4831,  Case  No,  1049,  Nov. 
9,  1917. 

In  Ke  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission said:  "For  the  purpose  of  rate  adjustment  it  would  be 
improper  to  give  consideration  to  duplicated  capital  upon  the  exist- 
ence of  which  the  service  is  to  no  extent  dependent.^' 

In  Re  Huntington  Development  &  Gaa  Co,  Case  No.  588,  Nov. 
28,  1917,  the  West  Virginia  Commission,  in  addition  to  an  allow- 
ance of  25,000  acres  as  reserve  territory  for  a  natural  gas  company 
at  $15  per  acre,  assigned  50  acres  for  this  purpose  to  each  of  its  129 
producing  wells,  giving  it  an  additional  territory  of  6,460  acres, 
which  it  was  said  was  a  very  liberal  reserve  and  amply  sufficient  to 
meet  the  requirements  of  the  company  for  many  years  to  come. 

In  the  valuation  of  the  property  of  a  utility  to  determine  the  rea- 
sonableness of  natural  gas  rates,  some  value  should  be  allowed  on  a 
limited  amount  of  reserved  territory,  honestly  and  prudently  ac- 
quired for  the  not  too  far  distant  future  needs  of  consumers;  and 
the  sum  of  $5  per  acre  was  held  reasonable  for  such  purpose.  Re 
Vest  Virginia  Traction  &  Electric  Co,  (W.  Va.)  Case  No.  568, 
Oct.  29, 1917. 

h.  Working  capital. 

In  Re  Vinita  Gas  Co.  (Okla.)  Cause  No.  2890,  Order  No.  1335, 
Sept.  27,  1917,  it  was  held  that  a  sufficient  amount  of  money  should 
be  allowed  as  working  capital  in  the  finding  of  the  value  of  the 
property  of  a  gas  company  to  pay  operating  expenses  for  a  period 
of  six  weeks,  since  it  is  usually  about  forty-five  days  from  the  time 
a  gas  company  begins  to  give  service  until  it  receives  pay  for  the 
same. 

An  allowance  of  $2,000  was  made  for  working  capital  for  a  nat- 
ural gas  company,  the  physical  value  of  whose  property  for  rate- 
making  purposes  was  fixed  at  $35,000.     Ee  Light,  Fuel  &  P.  Co. 
IW.  Va.)  Case  Nos.  654,  555,  Dec.  1,  1917. 
P.U.R.1918C. 
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In  Be  Star  Teleph.  Co.  No.  3394,  Feb.  1,  1918,  the  Indiana  Com^ 
mission  allowed  a  working  capital  of  $300  a  month  to  a  telephone 
company,  the  present  value  of  whose  property  for  rate-making  pur- 
poses was  found  to  be  $11,958. 

The  Ohio  Commission  will  not  disallow  the  value  of  land  used 
for  utility  purposes  in  a  rate  valuation,  merely  because  of  uncer- 
tainty as  to  the  title.  Se  Cleveland  Electric  Illuminating  Co.  Nos* 
195,  210,  Nov.  2, 1917. 

d.  Natural  gas  wells. 

In  determining  the  reasonableness  of  natural  gas  rates,  a  value 
of  $5,000  each,  subject  to  an  accrued  depreciation  of  35  per  cent, 
was  placed  upon  the  company's  gas  wells,  with  an  allotted  acreage 
of  50  acres  to  each  well.  He  West  Virginia  Traction  &  Electric  Co. 
(W.  Va.)  Case  No.  568,  Oct.  29, 1917. 

IX.  Val%Miti€ni  of  intangible  property* 

a.  Going  value. 

In  Northern  Indiana  &  S.  M.  Teleph.  Tel^.  &  Cable  Co.  No. 
2773,  Feb.  26,  1918,  the  Indiana  Commission,  in  allowing  a 
going  value  of  $10,000  in  the  case  of  a  telephone  company  the 
present  value  of  whose  property  was  found  to  be  $135,337,  said: 
**We  have  observed  many  decisions  by  courts  and  commissions  for 
and  against  intangible  values  or  going  value.  Aside  from  the  gen- 
eral criticism  against  capitalizing  a  sum  representing  intangible  or 
going  value,  the  facts  of  the  instant  case,  as  shown  by  the  com- 
pany's books  and  records,  would  warrant,  in  a  measure,  the  allow- 
ance of  a  fair  amount  for  intangible  values  or  going  value.  The 
record  discloses  that  this  company  suffered  considerable  monetary 
losses  during  its  early  operation,  which,  however,  does  not,  in  our 
judgment,  constitute  just  or  sufficient  reasons  for  an  allowance  for 
the  item  of  going  value.  If  such  did  constitute  a  just  or  sufficient 
reason  for  an  allowance  of  this  kind,  would  it  not  be  placing  an 
unjust  burden  upon  the  general  public  and  a  premium  upon  care- 
less, negligent,  or  imprudent  management  of  the  utility  business? 
The  evidence  shows  that  during  the  early  history  of  this  telephone 
plant,  considerable  time,  labor,  and  money  was  expended  in  building 
up  the  business,  and  for  which  no  stock  or  cash  dividends  or  salary 
of  any  kind  was  ever  paid.  In  fact  during  the  twenty  odd  yeara 
of  the  operation  of  this  property  but  9.4  per  cent  has  been  paid  in 
dividends.  It  is  our  judgment  that  where  n^<»ieys  are  actually  ex- 
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pended  and  obligations  legitimately  incurred  in  the  establishment 
of  an  eflBcient  public  utility  business,  this  would  constitute  one  rea- 
son for  the  allowance  of  going  value.  A  further  reason  is  the  added 
value  of  the  plant,  as  a  whole,  over  the  sum  of  the  value  of  its  com- 
ponent parts,  which  is  attached  to  it,  because  it  is  in  active  and 
successful  operation  and  assuring  a  return/* 

In  a  valuation  for  rate  making,  the  West  Virginia  Commission, 
in  fixing  the  value  of  many  of  the  items  constituting  the  plant,  took 
into  consideration  the  fact  that  the  company  was  a  going  concern, 
and  made  due  allowance  therefor.  Re  West  Virginia  Traction  & 
Electric  Co.  Case  No.  568,  Oct.  29,  1917. 

In  a  valuation  for  rate  making  10  per  cent  of  the  physical  value 
of  a  utility  company's  property  was  allowed  for  going  value.  Re 
light,  Fuel  &  P.  Co.  (W.  Va.)  Case  Nos.  554,  555,  Dec.  1,  1917. 

h.  Franchises, 

Under  subdivision*  (b)  §  52,  California  Public  Utilities  Act,  the 
capitalization  of  a  franchise  or  permit  in  excess  of  the  amount 
actually  paid  as  a  consideration  for  the  grant  cannot  be  authorized, 
lie  United  States,  Decision  No.  5106,  Application  No.  3314,  Feb. 
5, 1918. 


o.  Water  rights. 

In  California-Oregon  Power  Co.  U-F-26,  97,  99,  150,  Order  No. 
211,  July  16,  1917,  the  Oregon  Commission  said:  "On  the  question 
of  the  value  of  water  rights  at  its  Oregon  plants,  the  company  has 
presented  elaborate  computations  showing  the  estimated  saving  in 
cost  of  service  which  might  be  accomplished  by  the  present  hydro- 
electric operation,  as  compared  with  the  operation  of  theoretical  steam 
plants  designed  to  produce  an  equivalent  amount  of  power.  These 
estimated  savings  have  been  capitalized  to  give  theoretical  values  for 
the  different  rights  aggregating  $2,115,205. 

"This  theory,  with  slight  changes  in  detail  occasioned  by  local 
conditions,  has  often  been  advanced  in  this  behalf.  As  an  exact 
measure  of  the  value  of  such  property,  it  is  not  entitled  to  considera- 
tion; and,  at  best,  assuming  that  the  fundamental  principles  are 
correct,  the  theory  as  developed  can  indicate  only  the  maximum 
value  that  might  be  claimed  for  the  right  in  question. 

"The  very  foundation  of  the  theory  disappears  without  a  show- 
ing that  steam  generation  is  the  next  cheapest  available  source  of 
power.  Testimony  was  introduced  at  the  hearing  in  regard  to  the 
availability  of  other  water  power  with  which  to  replace  the  service 
now  furnished,  and  the  Commission  is  not  convinced  that  other  sites 
do  not  exist  at  which  the  present  service  might  be  reproduced  more 
cheaply  than  by  steam  generation. 
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"Nor  does  the  record  show  that  the  theoretical  steam  plants  have 
been  located  at  points  most  advantageous  for  their  economical  and 
efficient  construction  and  operation,  and  the  construction  and  opera- 
tion of  transmission  and  distribution  lines  throughout  the  territory 
served. 

"No  attempt  has  been  made  to  show  that  service  by  the  several 
steam  plants  proposed  in  the  development  of  this  theory  is  more 
desirable  or  less  expensive  than  service  might  be  from  a  lesser  num- 
ber of  developments,  although  it  is  axiomatic  that  greater  economy 
is  obtainable  in  the  construction  and  operation  of  fewer  and  larger 
units. 

"Furthermore,  the  values  derived  from  such  computations  differ 
so  widely  upon  small  changes  in  the  variable  elements  introduced, 
such  as  the  assumed  cost  of  capital,  cost  of  fuel,  and  the  freight 
rates,  that  their  consideration  is  justified  only  for  the  general  in- 
formation which  they  may  contain. 

"In  addition  to  the  water  power  rights,  the  company  also  owns, 
in  Klamath  Falls,  a  large  spring  which  has  been  developed  to  fur- 
nish water  for  domestic,  commercial,  and  municipal  purposes  in  that 
city. 

"As  evidence  of  the  value  of  this  water  right,  the  company  intro^ 
duced  computations  designed  to  show  the  annual  saving  which  might 
result  from  the  use  of  this  source  of  supply  over  the  cost  of  similar 
service  from  what  was  claimed  to  be  the  next  available  source,  a 
stream  approximately  45  miles  distant  from  the  city.  The  saving 
thus  estimated  when  capitalized  amounted  to  $2,200,266. 

"This  calculation  affords  a  splendid  demonstration  of  the  absurd 
results  which  may  be  obtained  by  the  application  of  this  familiar 
theory.  At  the  date  of  this  calculation,  the  utility  had  832  cus- 
tomers from  a  total  population  of  approximately  6,000.  The  inter- 
est alone  on  the  above  capitalization  would  be  $227.19  per  year 
for  each  customer. 

"In  connection  with  this  right,  also,  there  is  testimony  as  to  the 
existence  of  other  sources  of  water,  and  the  showing  is  not  con- 
clusive that  a  nearer  and  cheaper  supply  cannot  be  obtained  than 
the  one  upon  which  the  computation  was  based. 

"Furthermore,  this  Commission  cannot  concede  that  any  theory 
in  connection  with  the  valuation  of  water  rights  for  either  power 
or  domestic  purposes  is  sound  in  principle  which  permits  an  individ- 
ual, or  group  of  individuals,  to  capitalize  without  limit  a  natural 
resource,  and  thus  virtually  deprive  a  conmiunity  of  all  advantages 
arising  from  its  proximity  thereto. 

"In  its  capacity  as  a  regulatory  body,  this  Commission  has  had 
numerous  computations  submitted  and  theories  advanced  as  to  the 
value  of  water  rights,  many  of  them  without  equitable  or  practicable 
foundation.     Under  our  present  enlightenment  it  is  Apparent  that 
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the  determination  of  water-right  values,  at  least  for  the  purposes  in 
which  this  Commission  is  interested,  must  rest  upon  the  exercise 
of  reasonable  judgment  and  discretion  in  the  consideration  of  all 
elements  relevant  thereto.  If  there  have  been  sales  of  fairly  com- 
parable water  rights,  suflScient  in  number  and  imder  such  circum- 
stances as  to  establish  fair  market  values  therefor,  we  are  impressed 
with  the  idea  that  this  feature  should  receive  serious  and  earnest 
attention.  Artificial  rules  and  formulae  may  produce  figures  which 
are  of  assistance  in  arriving  at  a  fair  and  reasonable  value,  but, 
segregated  to  themselves  and  standing  alone,  are  of  but  little  conse- 
quence. 

^In  the  present  case  no  showing  as  to  market  value  has  been  made; 
and,  in  accord  with  the  views  expressed,  the  Commission  has  found 
a  value  for  these  rights,  which  it  believes  to  be  fair  and  equitable/^ 

In  Ee  Grafton  County  Electric  Light  &  P.  Co.  D-88,  D-89,  Sept. 
19, 1916,  the  New  Hampshire  Commission  in  disposing  of  the  con- 
tention in  denying  a  rehearing  of  the  decision  in  P.XJ.R.1916E,  879, 
that  they  had  held  the  public  should  have  an  equitable  share  of  the 
utility's  water  power,  said:  ^^e  have  not  intended  to  make  any 
statement  capable  of  this  construction.  We  hold  that  cheap  power 
is  cheap  power.  Its  value  is  purely  a  question  of  fact,  and  cannot 
be  affected  by  any  equitable  considerations.  For  determining  the 
basic  figure  upon  which  a  fair  return  is  to  be  earned,  the  actual 
market  value  of  the  power  alone  is  to  be  considered.  The  public 
are  not  entitled  to  share  in  the  benefits  of  its  cheapness  by  a  declara- 
tion that  that  market  value  is  less  than  it  truly  is.  But  when  we 
come  to  fixing  a  fair  return  on  that  value,  equitable  considerations 
do  not  enter  in.  A  fair  return  is  an  equitable  return.  If  electricity 
can  be  produced  at  less  cost  in  Lebanon  than  elsewhere,  because  the 
raw  power  is  cheaper,  the  public  is  entitled  to  lower  rates.  And  at 
the  same  time  the  company  which  has  acquired  this  peculiarly  advtm- 
tageous  position  would  be  entitled  to  share  in  its  benefits  by  receiv- 
ing a  higher  rate  of  return  upon  its  proportionately  smaller  invest- 
ment. 

'The  public  gets  the  benefit  of  the  natural  advantages  of  its  loca- 
tion, not  by  calling  the  value  of  the  power  less  than  it  actually  is, 
but  in  lower  rates.  And  the  utility  gets  its  fair  share  of  the  same 
benefit,  not  by  calling  the  value  of  the  power  more  than  it  actually 
is,  but  in  a  higheriate  of  return  on  that  value.'* 
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GEORGIA  RAIIiROAD  COMMISSION. 

RE  SOUTHERN  BELL  TELEPHONE  &  TELEGRAPH  COM- 
PANY. 

[File  No.  13,7e3.] 

Service  —  TelepTione  —  Unauthorized  use  of  facilities, 

A  telephone  company  was  authorized  to  establish  rules  for  the 
purpose  of  minimizing  the  unauthorized  use  of  its  facilities  hj  sub- 
scribers  inquiring  for  the  time  of  day,  the  location  of  fires,  and  other 
information  not  connected  with  proper  telephone  servioe,  and  the  un- 
authorized use  by  nonsubscribers  of  flat-rate  stations  in  stores,  offices, 
and  places  of  business. 

[March  13,  1918.] 

Petition  for  an  order  directing  the  company  specifically  to  en- 
force certain  provisions  of  its  contract  with  subscribers  and  to 
decline  to  furnish  information  to  subscribers  not  necessary  to 
telephone  exchange  service;  company  authorized  to  establish 
rules  to  minimize  abuses  of  service  by  its  subscribers  and  uses  of 
its  facilities  by  nonsubscribers. 

By  the  Commission:  The  petitioner  shows  that  its  contracts 
with  subscribers  for  telephone  exchange  service  contain  the  fol- 
lowing clause  as  a  part  thereof,  to  wit: 

"The  subscriber  hereby  requests  the  Southern  Bell  Telephone 
&  Telegraph  Company  (herein  styled  the  company)  to  furnish, 
for  the  use  of  subscriber,  subscribet's  agents,  and  representatives 
ordy,  telephone  service  as  follows,  .  .  ."  and  that  its  contract 
and  obligation  therefore  is  to  furnish  such  service  only  to  the 
parties  mentioned. 

The  petitioner  further  alleges  that,  in  disregard  of  the  said 
terms  of  said  contracts,  it  is  now  the  practice  and  custom  of 
many  of  its  subscribers  to  allow  the  general  public,  other  than 
the  "subscriber,  subscriber's  agmits,  or  his  representatives  only" 
to  obtain  the  service  of  petitioner  by  making  use  of  the  instru- 
ments and  facilities  furnished  by  petitioner  under  the  said  con- 
tracts. 

Petitioner  further  alleges  that  it  is  the  practice  of  many  of  its 
subscribers  to  inquire  of  the  company's  operators  the  time  of 
day,  and  to  ask  for  other  information  not  connected  with  the  fur- 
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nishing  of  telephone  service  as  contemplated  under  its  contracts 
with  subscribers. 

Petitioner  further  alleges  that  owing  to  the  unprecedented  de- 
mands for  telephone  service  at  this  time,  incident  to  the  needs 
of  the  government  and  conditions  arising  out  of  the  war,  the  ex- 
tensive, unauthorized  use  of  its  facilities  by  individuals  not  en- 
titled under  its  contracts  to  its  facilities,  and  the  general  practice 
of  calling  upon  its  operators  for  information  and  service  not  con- 
nected with  the  furnishing  of  telephone  service,  the  number  of 
calls  per  day  per  telephone  station  has  increased  to  such  an  ex- 
tent as  to  constitute  a  material  inteyference  with  the  rendition 
of  efficient  service,  notwithstanding  the  fact  that  it  has  installed 
and  employs  in  its  business  and  at  its  different  exchanges  suf- 
ficient operators,  equipment,  and  trained  forces  to  render  at  all 
times  and  to  each  of  its  subscribers,  upon  the  terms  and  condi- 
tions of  its  contracts,  adequate  and  efficient  service. 

Wherefore  it  prays  that  it  be  directed  to  specifically  enforce 
that  provision  of  its  contracts  with  subscribers  which  restricts  the 
use  of  its  facilities  to  subscribers,  their  agents,  and  representa- 
tives, and  that  it  be  further  directed  to  instruct  its  operators  not 
to  furnish  over  its  phones  any  information  other  than  that  direct- 
ly necessary  to  the  furnishing  of  telephone  exchange  service  as 
•contracted  for. 

In  support  of  its  allegations  that  the  free  and  contractually 
unauthorized  use  of  its  facilities  by  nonsubscribers  has  placed  up- 
on the  company  a  burden  which  seriously  interferes  with  the 
•efficient  discharge  of  the  duties  it  owes  its  subscribers,  the  com- 
pany has  had  made  for  several  consecutive  days,  observations  of 
its  traffic  and  the  uses  made  of  its  facilities  at  650  stations  in 
ten  cities  of  the  state  having  the  largest  exchanges,  with  special 
reference  to  the  use  of  stations  provided  in  stores  for  general  use 
by  the  public,  and  to  the  use  made  in  inquiries  of  operators  for 
information  as  to  the  time  of  day,  etc.  The  detailed  results  of 
these  observations  have  been  submitted  to  the  Commission. 

Simimarized  they  show  that  in  Atlanta,  the  average  number  of 
«alls  per  station  per  day,  for  all  purposes,  is  10.8  with  an  average 
total  of  268,000  calls  per  day.  For  the  ten  cities  in  which  ob- 
servations were  made,  the  average  number  of  calls  per  station  per 
•<lay,  for  all  purposes,  was  10.2,  with  an  average  total  from  all 
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stations  of  699,000  calLs  per  day.  Observations  were  made  of 
162  stations  in  Atlanta,  accessible  to  and  used  by  the  public,  and 
these  showed  an  average  of  59  calls  per  station  per  day,  or  nearly 
six  times  the  general  average  of  all  the  stations  in  Atlanta.  One 
of  the  stations  observed  averaged  more  than  400  calls  in  thirteen 
hours. 

The  average  number  of  completed  calls  per  station  per  day  at 
all  of  the  650  semipublic  flat-rate  stations  in  the  ten  exchanges 
under  observation  was  38.8  as  compared  with  the  average  for  all 
stations  of  10.8. 

It  should  be  borne  in  mi^d  that  these  flat-rate  stations  acces- 
sibly located  for  general  public  use,  almost  wholly  for  attracting 
business  for  the  place  in  which  located,  and  used  many  times  as 
frequently  as  stations  not  so  located  and  to  a  large  extent  lawfully 
used,  pay  no  higher  rates  than  the  latter. 

It  was  shown  that  based  upon  the  average  calling  rate  of  all 
stations  in  Atlanta,  the  discontinuance  of  the  162  flat-rate  sta- 
tions for  free  public  use  would  permit  the  handling  of  890  addi- 
tional stations,  and  the  discontinuance  of  the  650  such  stations 
in  the  ten  cities  under  observation  would  permit  the  handling  of 
2,527  additional  stations. 

It  was  further  shown  that  at  the  Atlanta  exchange  alone,  there 
is  an  average  of  12,000  calls  per  day  for  the  sole  purpose  of  ask- 
ing of  the  operators  the  hour  of  the  day,  the  average  number  of 
such  calls  per  day  in  the  ten  exchanges  observed  aggregating 
25,106. 

In  addition  there  are  daily  hundreds  of  other  calls  asking  all 
sorts  of  questions  not  connected  with  telephone  service.  The 
telephone  company  has  not  contracted  to  maintain  and  operate  an 
information  bureau.  Its  subscribers  are  entitled  to  the  use  of 
its  facilities  for  communication  with  each  other.  If  a  portion 
of  these  subscribers  demand  extraneous  service  of  the  operators, 
the  legitimate  and  contractual  service  to  which  other  subscribers 
are  entitled  is  interfered  witL 

The  observations  above  mentioned  elearly  show  an  extensive 
use  of  the  telephone  facilities  of  the  petitioner  by  thousands  who 
pay  nothing  toward  providing  these  facilities^  but  by  their  unau- 
thorized use  interfere  with  and  hinder  service  to  bona  fide  sub- 
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ficribers  who  pay  for  the  facilities  furnished  and  who  alone  are 
entitled  to  their  usa 

The  Commission  is  of  the  opinion,  from  the  record,  that  the  de- 
mands made  upon  the  company,  its  operators,  and  facilities  for 
services  not  connected  with  furnishing  telephone  service,  such  as 
inquiries  for  the  time  of  day,  the  location  of  the  fire,  and  similar 
information,  have  reached  proportions  which  seriously  interfere 
with  eflBcient  and*  Intimate  telephone  service. 

The  Commission  is  more  concerned  as  to  this  interference 
with  good  service  than  it  is  with  any  financial  consideration  to 
the  company.  The  abuses  to  which  attention  has  been  called 
surely  tend  to  overload  facilities  and  congest  traffic,  especially  on 
party  lines.  They  materially  lower  the  quality  of  service  and 
provoke  "a  train  of  complaints  that  are  as  varied  s^s  human  irrita- 
biUty." 

However,  the  Commission  has  been  impressed  with  the  practi- 
cal difficulties  in  the  way  of  a  literal  enforcement  of  the  com- 
pany's contracts,  restricting  the  use  of  its  facilities  to  subscribers, 
their  agents,  and  representatives. 

A  strict  and  literal  enforcement,  we  are  satisfied,  is  not  only 
impracticable,  but  to  an  extent  a  questionable  policy. 

Considerable  friction  and  annoyance  in  stricter  enforcement  of 
the  restrictive  clause  could  only  be  avoided  by  the  exercise  of 
great  discretion  and  tact,  and  these  qualifications  are  all  too  rare. 

There  can  arise  conditions  and  circumstances,  and  they  do  arise 
in  a  large  exchange  many  times  daily,  where  it  is  entirely  proper 
and  permissible  that  the  restriction  under  consideration  should 
not  be  enforced. 

Such  instances  are,  however,  exceptions  to  a  reasonable  rule^ 
^nd  such  exceptional  or  courtesy  uses  should  not  be  permitted  by 
the  subscriber  to  grow  into  abuses. 

The  Commission  is  of  the  opinion  that  the  evils  under  discus- 
sion can  be  minimized  by  two  rules,  which  the  company  is  hereby 
authorized  to  enforce,  to  wit : 

1.  It  is  authorized  to  instruct  its  operators  to  decline  to  answer 
inquiries  for  the  time  of  day,  or  like  inquiries  not  connected  with 
the  furnishing  of  telephone  service.  This  rule  should  be  enforced 
with  tact  and  courtesy.     The  company  is  directed  to  carry  in  con- 
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spicuous  type  at  the  top  of  each  page  of  its  directories,  a  notice  to 
this  effect. 

2.  The  company  is  further  authorized  to  decline  to  place  any 
flat-rate  station  in  any  store,  office,  or  place  of  business  where 
the  same  is  freely  and  easily  accessible  to  the  public,  or  where 
the  purpose  or  effect  of  the  location  is  an  invitation  to  the  general 
public  to  use  the  same,  or  where  its  permissible  and  indiscrimi- 
nate free  use  is  intended  as  a  trade  attraction,  should  there  be  in 
such  store,  office,  or  place  of  business  no  suitable  location  where 
the  station  is  not  accessible  to  the  general  public,  or  should  the 
subscriber  insist  upon  a  location  so  accessible,  the  company  shall 
decline  to  install  a  flat-rate  station,  but  is  hereby  directed  to  in- 
stall only  a  metered  or  measured  call  station  of  its  customary  * 
type  with  such  general  public  use  as  the  subscriber  may  permit. 

This  order  $hall  be  effective  April,  1,  1918,  provided  that  sta- 
tions now  located  in  conflict  with  the  foregoing  provisions  shall 
be  relocated  by  the  company,  without  charge  to  the  subscriber,  to 
conform  with  the  said  provisions,  upon  the  expiration  of  the  cur- 
rent contract  year  of  each. 

By  order  of  the  Commission, 

Note. — ^Telephone  service. 

The  best  service  of  a  telephone  company  can  be  secured  only  by  an 
intelligent  effort  on  the  part  of  the  subscribers  to  understand  condi- 
tions and  strictly  to  observe  the  elementary  rules  of  courtesy  in  the 
use  of  the  lines,  reciprocated  by  prompt  and  courteous  attention  to 
them  by  the  employees  of  the  company.  Smith  v.  Sfash  Teleph.  Co. 
(Me.)  F.  C.  123,  Nov.  1,  1917. 

In  Re  Ontario  &  W.  Teleph.  Co.  (Wis.)  Oct.  2,  1917,  it  was  held 
that  for  business  installation  the  deflk  telephone  should  be  considered 
standard  equipment,  while  for  residence  service  the  wall  set  should 
be  considered  the  standard,  and  a  differential  of  10  cents  was  granted 
for  desk  telephones  for  residence  service. 

In  Re  Reedsburg  Teleph.  Co,  Dec.  18,  1917,  the  Wisconsin  Com- 
mission said:  "Applicant  asked  in  its  original  application  for  au- 
thority to  put  in  effect  a  different  rate  for  metallic  rural  service  than 
for  grounded  service;  but  later  amended  this,  asking  authority  to 
make  all  rural  lines -grounded.  As  to  the  amended  petition  little 
need  be  said.  As  we  see  it,  to  authorize  the  discontinuance  of  the 
metallic  rural  service  woxdd  be  a  distinct  step  backward,  and  the  pro- 
posal to  make  all  rural  lines  groimded  cannot  be  seriously  enter- 
tained. If  there  are  in  some  localities  conditions  which  might  justi* 
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fy  such  aclion,  we  are  satisfied  that  such  conditions  do  not  prevail 
in  the  locality  served  by  the  company.  Under  normal  conditions  the 
action  which  the  company  might  be  expected  to  take  would  be  to 
make  all  rural  lines  metallic.  Consideration  must  be  given,  how- 
ever, to  unusual  price  conditions  now  prevailing,  as  affecting  the  cost 
of  building  telephone  lines.  These  conditions  are  so  serious  that  we 
deem  it  inadvisable,  for  the  present,  to  require  that  all  lines  be  made 
metallic." 

In  Ee  Deerfield  Teleph.  Co.  Jan.  28,  1918,  the  Wisconsin  Commis- 
sion also  said :  "The  applicant  has  asked,  among  other  things,  that 
on  all  rural  extensions  of  over  i  mile  the  subscriber  to  whom  the  ex- 
tension is  built  shall  pay  for  the  excess  construction  over  the  i  mile ; 
but  that  the  line  on  completion  shall  beccone  the  property  of  the 
company.  After  investigating  the  investment  per  subscriber  we  are 
of  the  opinion  that  the  company  may  extend  approximately  100  rods 
for  a  new  subscriber.  All  excess  expense  entailed  in  building  beyond 
this  distance  shall  be  borne  by  the  subscriber  desiring  the  service. 
Provided,  that  if,  within  three  years,  other  new  subscribers  are  added 
to  the  extension,  the  company  shall  remit  to  the  original  party  mak- 
ing the  investment  an  amount  equal  to  the  cost  of  the  excess  less  a 
6  per  cent  allowance  for  depreciation.  In  no  case,  however,  will  the 
company  remit  for  a  longer  extension  than  100  rods  per  additional 
subscriber.  At  the  end  of  three  years  any  excess  construction  over 
100  rods  will  become  the  property  of  the  company.  The  latter,  how- 
ever, shall  maintain  the  line  from  the  date  of  its  construction." 

Befusal  to  join  in  reconstructing  a  joint  telephone  line  and  estab- 
lishing a  toll  service  charge  thereupon  cannot  be  based  upon  a  con- 
tract which  has  expired  and  which  has  been  kept  in  force  merely  by 
sufferance.  Citizens  Teleph,  Co.  v.  Alma  Teleph.  Co.  (Mo.)  Case 
No.  1297,  Oct.  29,  1917, 
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COLLINGSWOOD  SEWERAGE  COMPANY 

V. 

BOROUGH  OP  COLLINGSWOOD. 

(—  N.  J.  L.  — ,  102  Ail.  901.) 

Rates  «  Sewerage  company  —  Application  for  increase  —  Unjust  and 
unreasonable  —  Finding  of  CommissiKm. 

1.  Upon  a  petition  by  a  public  utility  company  to  the  Board  of 
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Public  Utility  CommlBsionerB  for  permisBion  to  ijicrease  rates,  the  peti- 
tioner is  entitled  to  a  formal  determination  of  the  claim  advanced  by 
it  that  existing  rates  are  unjust  and  unreasonable,  and  this  right  is 
not  met  by  an  adjudication  that  the  rates  are  not  so  low  as  to  be  con- 
fiscatory. 
Constitutional  law  —  Impairment  of  contract  —  Franchise  rate  —  In- 
crease  —  Power  of  Comm^ission, 

2.  By  a  consent  given  by  a  municipality  to  a  sewerage  company 
under  the  Act  of  1898  (Pamph.  Laws,  484;  3  Comp.  Stat.  1910,  p.  3584), 
maximum  and  minimum  rates  were  fixed.  Subsequently  the  sewerage 
comf  my  petitioned  the  Board  of  Public  Utility  Conmiissioners  for  per- 
mission to  increase  rates.  Held,  that  the  Board  had  power  tp  increase 
rates. 

Constitutional  law  —  Impairment  of  contract  —  Ordinance  fixing 
maxi$num  and  minimum  rate  —  Effect  —  Power  of  Com^miseion. 

3.  An  ordinance  granting  consent  of  a  municipality  to  the  incor- 
poration of  a  sewerage  company  under  the  Act  of  1898,  and  fixing 
maximum  and  minimum  rates,  is  a  grant  upon  condition  rather  than  a 
contract.  The  legislature  may  clothe  a  public  Conmiission  witii  power 
to  fix  higher  rates  upon  petition  by  the  sewerage  company. 

Rates  —  Beasonahleness  ^  High  —  Low  —  Effect. 

4.  Rates  charged  by  a  public  service  company  may  be  unjust  and 
unreasonable  because  too  low,  as  well  as  because  too  high. 

Bates  -^  Sewerage  company  —  Application  for  increase  —  Considera' 
Hon  —  Com,m,ission  shifting  responsibility  for  relief  to  munici' 
polity  —  Propriety, 

5.  The  Board  of  Public  Utility  Commissioners,  upon  a  petition  by  a 
sewerage  company,  refused  permission  to  raise  rates,  but  found  that  the 
existing  rates  wci'e  not  enough  to  enable  the  company  to  raise  money 
to  make  necessary  extensions,  and  suggested  municipal  action  which 
would  make  it  possible  for  the  company  to  obtain  new  capital.  Held, 
that  the  Board  should  have  ordered  the  necessary  modification  of  rates, 
and  not  have  shifted  the  responsibility  to  the  municipality. 

[February  7,  1918.] 

Ceetioeari  to  review  an  order  of  the  Board  of  Public  Utility 
Commissioners  denying  the  application  of  the  CoUingswood 
Sewerage  Company  to  increase  its  rates  in  the  Borough  of  Col- 
lingswood;  order  set  aside. 

Argued  November  term,  1917,  before  Swayze,  Trenchard,  and 
Minturn,  JJ. 

Appearances :  Gilbert  Collins,  of  Jersey  City,  and  J.  Fithian 
Tatem,  of  Camden,  for  prosecutor ;  John  W.  Wescott  and  Francis 
D.  Weaver,  both  of  Camden,  for  Borough  of  CoUingswood;  L. 
Edward  Herrmann,  of  Jersey  City,  and  Frank  H.  Sonmier,  of 
Newark,  for  Board  of  Public  Utility  Conmiissioners. 
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Swayze,  J.,  delivered  the  opinion  of  the  court : 

The  prosecutor  was  incorporated  in  1900  pursuant  to  the  Act 
of  1898  (Pamph.  Laws,  484;  Ownp.  Stat.  p.  3684). 

[1]  In  accordance  with  §  12  there  was  annexed  to  the  ordi- 
nance, panting  the  consent  of  the  borough  required  by  the  act, 
the  maximum  prices  or  rents  that  might  be  charged  property 
owners  for  the  use  of  the  sewerage  system.  There  was  also  stated 
n  minimum  price  which,  though  not  required,  was  justified  by 
the  statutory  authority  to  state  other  terms  and  conditions.  Ex- 
cept for  the  maximum  and  minimum,  no  price  was  fixed.  In 
1914  the  sewerage  company  petitioned  the  Board  of  Public  Util- 
ity Commissioners  for  its  authority  to  charge  higher  rates.  The 
Board  found  that  the  prwent  value  of  the  plant  after  a  proper 
allowance  for  depreciation  was  about  $139,000 ;  the  gross  income 
$12,438.36 ;  operating  expenses,  taxes,  and  insurance  $7,226.52 ; 
and  the  net  balance  $5,200,  which  it  found  furnished  a  revenue 
of  more  than  8  per  cent  upon  the  company's  property  investment. 
Whether  these  figures  make  any  allowance  for  depreciation  does 
not  appear.  There  is  no  finding  as  to  whether  the  present  rates 
are  just  and  reasonable,  sufficient  or  insufficient.  The  Board 
contented  itself  with  finding  that  it  did  not  appear  that  the  rates 
were  so  low  as  to  be  confiscatory.  It  found  and  stated  in  the  be- 
ginning of  its  "reporf '  that  ^(it  did  not  appear  that  the  refusal  to 
allow  the  increase  of  rates  requested  will  result  in  the  rendition 
of  unsafe,  inadequate,  or  improper  service  to  those  to  whom  the 
company  is  under  obligation  to  serve  with  its  present  facilities'' 

The  importance  of  the  limitation  on  the  finding  indicated  by 
the  italicized  words  is  shown  by  a  subsequent  part  of  the  report, 
where  it  is  set  forth  that  numerous  applications  were  made  to  the 
Board  for  orders  requiring  the  sewerage  company  to  make  ex- 
tensions of  its  service. 

As  to  these,  the  report  finds  that  there  is  no  doubt  of  the  de- 
sirability of  these  extensions,  but  the  Board  is  unable  to  find  that 
it  is  reasonable  and  practicable  for  the  company  in  its  present 
financial  condition  to  make  them.  It  therefore  declines  to  order 
the  extension,  but  suggests  that  the  matter  be  given  "serious  con- 
sideration'' by  the  borough.  "It  may  be  that  relief  can  be  had 
only  by  municipal  action  which  will  make  it  possible  for  the 

utility  to  obtain  new  capital." 
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That  certiorari  is  a  proper  method  to  review  such  failure  of 
the  Board  to  act  as  the  Act  of  1911  contemplates  is  now  settled. 
The  sewerage  company  was  entitled  to  a  formal  determination  of 
the  claim  advanced  by  it  that  existing  rates  are  unjust  and  unrea- 
sonable (Passaic  v.  Public  Utility  Comrs.  87  N.  J.  L.  705, 
P.TJ.R.1915E,  625,  95  Atl.  127),  if  the  Utility  Board  had  juris- 
diction at  all  under  the  Public  Utility  Act.  This  right  was  not 
met  by  an  adjudication  that  the  rates  were  not  so  low  as  to  be  con- 
fiscatory. The  question  of  confiscation  is  important  when  the 
claim  is  made  under  the  14th  Amendment  that  property  has  been 
taken  without  due  process  of  law.  The  question  under  the  Pub- 
lic Utility  Act  is  stated  by  the  act  itself.  Section  16c  (Pamph. 
Laws,  1911,  p.  377).  The  Board  is  thereby  required  to  fix 
"just  and  reasonable  individual  rates."  The  question  is  not 
whether  existing  rates  are  confiscatory,  but  whether  they  are  just 
and  reasonable. 

[2,  3]  The  first  doubt  to  be  resolved  is  whether  the  Board  had 
jurisdiction  to  settle  this  question.  Its  jurisdiction  is  challenged 
because  it  is  said  that  to  alter  the  rates  would  impair  the  obliga- 
tion of  the  contract  between  the  borough  and  the  company.  We 
think  this  question  is  settled,  so  far  as  this  court  is  concerned,  in 
favor  of  the  jurisdiction  of  the  Board  by  what  was  said  in  at  least 
three  prior  decisions.  Public  Senpce  R.  Co.  v.  Public  Utility 
Comrs.  85  N.  J.  L.  123,  88  Atl.  818;  North  Wildwood  v.  Public 
Utility  Comrs.  88  N.  J.  L.  81,  P.U.R.1916B,  77,  95  Atl.  749 ; 
Atlantic  Coast  Electric  R.  Co.  v.  Public  Utility  Comrs.  89  N.  J. 
L.  407,  P.U.R.1917B,  849,  99  Atl.  395. 

We  might  rest  on  these'  cases,  but  in  view  of  the  importance 
of  the  question,  striking  as  it  does  at  the  root  of  a  statute  founding 
for  good  or  ill  a  new  public  policy,  we  venture  to  add  some  addi- 
tional considerations.  In  one  sense,  an  ordinance  embodying  a 
municipal  consent  upon  certain  terms  to  the  creation  of  a  fran- 
chise, whether  the  general  franchise  to  be  a  corporation  or  the 
special  franchise  to  use  the  public  streets,  may  be  called  a  con- 
tract, accurately  enough  for  practical  purposes,  since  it  constitutes 
an  enforceable  agreement.  It  is,  however,  ordinarily  an  agree- 
ment ef  a  peculiar  kind.  Tb^  -municipality  as  such,  although  a 
party,  indeed  often  as  in  this  case  the  only  party  on  one  side,  has 
little  Ox  no  direct  beneficial  interest.     It  contracts,  or  rather  im- 
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poses  conditions,  for  the  benefit  of  individuals,  as  in  this  case  the 
borough,  for  the  benefit  of  its  citizens  who  might  thereafter  con- 
tract for  connections  with  the  sewerage  system,  provided  for  a 
maximum.  But  no  citizen  was  bound  to  connect  with  the  com- 
pany's sewers,  nor  was  there  any  express  language  requiring  the 
company  to  supply  the  connection.  There  could  not  b^  any  such 
requirement  until  the  price  was  determined.  The  ordinance  and 
consent  did  not  fix  a  price,  but  only  the  maximum  and  minimum 
between  which  the  price  must  fall.  So  far  as  the  ordinance  or 
consent  goes,  there  might  be  within  those  limits  a  different  price 
for  each  connection,  depending  on  its  distance  from  a  central 
point  or  a  discharge  point,  on  the  size  of  the  building,  the  number 
of  toilets  or  water  taps,  or  perhaps  other  considerations.  In  case 
of  disagreement  between  landowner  and  sewerage  company,  the 
price  would  have  to  be  fixed  by  some  tribunal.  It  would  not 
naturally  be  the  other  party  to  the  agreement ;  it  would  properly 
be  some  outside  tribunal,  which  might  at  least  be  supposed  to  be 
impartial.  This  might  be  a  court,  a  commission,  or  since  1911 
the  Public  Utility  Commission.  We  know  of  no  other  way  in 
which  the  individual  rate  could  be  fixed  and  a  contract  made  for 
sewerage  service.  The  legislature  has  in  terms  given  that  power 
to  the  Public  Utility  Commission,  and  while  the  borough  had 
power  to  impose  fixed  individual  rates  and  a  detailed  schedule  as 
a  condition  precedent  to  its  consent,  it  chose  not  to  exercise  that 
power,  but  to  impose  more  elastic  and  less  certain  conditions. 

Even  if  the  ordinance  had  fixed  the  rate  for  each  connection, 
there  would  have  been  no  effective  way  for  enforcing  it  as  a  con- 
tract by  action,  since  the  other  contracting  party  is  not  injured 
and  could  only  recover  nominal  damages.  Summit  v.  Morris 
Traction  Co.  85  N.  J.  L.  193,  L.RA.1915E,  385,  88  Atl.  1048. 

Regarding  the  ordinance  solely  as  a  contract,  the  individual 
citizens  of  Collingswood  would  have  no  right  of  action  thereon, 
t>ecau8e  they  are  not  parties  to  the  agreement.  Hall  v.  Passaic 
Water  Co.  88  K  J.  L.  Y71,  at  page  776,  43  L.RA.(KS.)  750, 
85  Atl.  349 ;  Baum  v.  Somerville  Water  Co.  84  N.  J.  L.  611,  46 
LR.A(N.8.)  966,  87  Atl.  140.  The  truth  is  an  ordinance  of 
this  kind  is  a  grant  upou  condition  rather  than  a  contract.  It 
creates  public  duties  which  can  be  enforced  by  mandamus.  State 
ex  rel.  Rutherford  v.  Hudson  River  Traction  Co.  78  N.  J.  L.  227, 
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243,  63  Atl.  84.  Whether,  upon  a  mandamufl  to  compel  a  con- 
nection with  a  house  sewer  or  drain,  tiie  court  could  fix  the  price 
somewhere  between  the  maximum  and  minimum  is  a  question  not 
now  before  us.  The  question  now  raised  is  whether  the  state, 
through  its  legislative  arm,  could  provide  a  tribunal  which  might 
fix  rates  in  the  face  of  such  an  ordinance.  Since  some  tribunal 
must  fix  rates  where  the  public  utility  corporation  and  the  indi- 
vidual citizen  cannot  agree,  and  the  rate  is  not  fixed  by  ordinance, 
as  it  is  not  in  the  present  case,  we  see  no  reason  why  the  legisla- 
ture may  not  clothe  a  public  commission  with  that  power,  re- 
serving, as  the  l^slature  has  reserved  in  this  case,  the  right  of 
the  supreme  court  to  review  by  certiorari. 

These  considerations  seem  conclusive  in  favor  of  the  general 
jurisdiction  of  the  Public  Utility  C!ommission,  provided  the. lan- 
guage of  the  statute  is  apt  for  the  purpose.  It  is  obvious  from  a 
mere  reading  of  the  act  that  the  legislature  meant  to  invest  the 
Commission  with  full  power,  and  that  intent  and  the  use  of  lan- 
guage apt  for  the  purpose  is  not  questioned.  The  point  made  is 
that  it  is  beyond  the  power  of  the  legislature  to  impair  the  obliga- 
tion of  the  contract  between  the  municipality  and  the  sewerage 
company  by  fixing  a  rate  higher  than  the  maximum  fixed  by  the 
ordinance.  This  contention  requires  careful  consideration.  We 
have  shown  that  the  ordinance  and  consent  of  1900  did  not  create 
a  contract  for  actual  service  by  the  sewerage  company  to  any 
customer,  and  that  as  to  the  municipality  its  effect  was  rather  to 
create  a  public  duty  to  be  enforced  by  mandamus,  than  a  con- 
tractual relation  to  be  enforced  by  action.  Fixing  limits  between 
which  the  actual  price  of  the  service  might  be  established  by 
agreement  or  otherwise  is  rather  in  the  nature  of  a  legislative  act 
to  prevent  extortion  than  of  a  contract.  The  ordinance  was  the 
legislative  act  of  the  municipality.  As  a  legislative  act,  it  was 
subject  to  the  control  of  the  legislature  itself,  and  that  body  could 
make  changes  as  long  as  it  did  not  infringe  the  rights  of  the 
sewerage  company,  arising  under  the  ordinance.  It  makes  little 
diflFerence  whether  we  say  that  the  ordinance  created  by  way  of 
legislative  grant  a  property  right  called  a  franchise,  protected  by 
the  14th  Amendment,  or  a  contract  protected  by  the  contract 
clause  of  the  Federal  Constitution  and  our  own  state  Constitu- 
tion.    In  either  case  the  question  is  whether  a  municipal  cor- 
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poration,  an  agency  of  the  state,  is  protected  by  either  the  14th 
Amendment  or  the  contract  clause.  It  is  well  settled  that  such 
protection  does  not  extend  to  the  rights  of  the  municipal  corpora- 
tion against  its  own  creator.  Bader  v.  Southeasterly  Boad  Dist. 
S6  N.  J.  L.  278.  The  rule  was  there  stated  by  Justice  Depue : 
"The  power  of  the  legislature  ovw  corporations  careated  for  pur- 
poses of  local  government  is  supreme.  From  a  grant  of  this 
character,  no  contract  arises  with  the  corporators  which  exempts 
it  from  legislative  control.  The  legislature  may  alter,  modify,  or 
repeal  the  charter  at  any  time,  in  its  discretion.  The  only  limi- 
tation on  the  operation  of  such  repeal  is  as  to  creditors,  that  it 
shall  not  operate  to  impair  the  -obligation  of  existing  contracts,  or 
deprive  them  of  any  remedy  for  enforcing  such  contracts  which 
existed  when  they  were  made.*' 

This  statement  of  the  law  has  been  frequently  followed,  has 
never  been  questioned  in  our  state,  and  is  supported  by  abundant 
authority  in  the  United  States  Supreme  Court.  It  is  enough  to 
cite  Worcester  v.  Worcester  Consol.  Street  E.  Co.  196  TJ.  S.  539, 
49  L  ed.  591,  26  Sup.  Ct.  Eep.  327. 

The  rule  has  been  recently  applied  in  Massachusetts  to  the  case 
of  increase  of  street  railway  fares.  Board  of  Survey  v.  Bay 
State  R.  Co.  224  Mass.  468,  113  N.  E.  273.  It  applies  with  ail 
the  more  force  to  changes  of  the  terms  of  municipal  ordinances 
granting  rights  to  public  utility  companies,  so  far  as  concerns  the 
rights  of  the  municipalities  themselves,  because  of  the  fact  that 
in  fixing  the  terms  the  municipal  authorities  do  not  act  for  the 
local  interests  of  the  municipality,  but  "as  public  officers  exercis- 
ing a  quasi  judicial  authority."  Hewett  v.  Canton,  182  Mass. 
220,  65  N*.  E.  42.  As  to  contracts  for  service  that  may  have 
been  made  with  individuals,  we  are  not  informed.  There  were 
such  contracts,  it  appears,  but  we  are  not  advised  of  their  terms. 
They  may  all  be  terminable  at  the  will  of  the  sewerage  company, 
and  it  is  probable  that  they  were  merely  contracts  for  service 
^thout  any  definite  term  being  fixed.  Whether  for  no  definite 
term,  for  a  definite  term,  or  nominally  in  perpetuity,  all  were 
inade  subject  to  the  power  of  the  state  to  regulate  rates.  This 
is  a  governmental  function,  and  cannot  be  contracted  away,  even 
Ijy  a  municipality,  unless  specifically  authorized  by  the  legisla- 
te; and  the  authority  must  be  clear.     Home  Teleph.  &  Teleg. 
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Co.  V.  Lo3  Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct. 
Eep.  50.  Much  less  can  this  governmental  power  be  hampered, 
without  clear  legislative  authority,  by  a  contract  between  a  pri- 
vate corporaticm  and  private  citizens.  We  do  not  know  that  it 
has  even  been  suggested  that  such  a  contract  was  not  subject  ta 
legislative  control.  To  hold  that  such  a  contract  could  tie  the 
hands  of  the  legislature  would  be  to  establish  diversity  in  rates. 
Consumers  by  favor  or  by  skill  in  bargaining  might  obtain  ad- 
vantageous rates,  and  would  thwart  the  establishment  of  uniform 
rates,  to  which  so  much  of  our  legislation  has  been  directed.  The 
government  has  never  granted  this  governmental  power  to  private 
citizens;  and,  in  the  absence  of  such  a  grant,  no  contract  can 
diminish  the  government's  right  of  control. 

We  think,  therefore,  that  the  power  of  the  legislature  is  un- 
trammeled  by  any  possible  impairment  of  the  obligations  of  con- 
tracts within  the  meaning  of  the  Federal  or  state  Constitutions. 

It  is  equally  untrammeled,  so  far  as  the  rights  of  the  munici- 
pality are  concerned,  by  the  14th  Amendment.  If  the  ordinance 
and  consent  of  1900  can  be  said  with  any  propriety  of  language 
to  have  created  a  property  right  in  the  municipality,  that  right 
was  subject  to  legislative  control.  Hunter  v.  Pittsburgh,  207  U. 
S.  161,  178,  52  L.  ed.  151,  159,  28  Sup.  Ct.  Rep.  40. 

[4,  5]  The  next  question  is  whether  the  Public  Utilities  Act 
of  1911  authorized  the  Commission  to  raise  rates,  as  well  as  to 
lower  them.  Of  this  there  can  be  no  doubt.  The  power  is  given 
by  §  16c,  which  authorizes  the  Conmiission  after  hearing  upon 
notice  by  order  in  writing,  to  fix  just  and  reasonable  individual 
rates,  wherever  an  existing  rate  is  unjust,  unreasonable,  insuf- 
ficient, or  unjustly  discriminatory  or  preferential. 

It  is  too  plain  to  require  statement  that  a  rate  may  be  unjust 
tmd  unreasonable  because  too  low  as  well  as  because  too  high ; 
the  statute  aims  to  secure  justice  to  both  sides.  If  the  words, 
*'just  and  reasonable,"  were  not  enough,  the  inclusion  of  the  case 
where  the  existing  rate  is  insufficient  would  remove  all  doubt. 
Injustice  and  unreasonableness  due  to  an  insufficient  rate  can 
only  be  corrected  by  raising  it,  and  injustice  due  to  discrimina- 
tion or  preference  may  require  that  one  rate  be  raised  or  that  the 
other  rate  be  lowered  in  order  to  produce  a  rate  that  shall  be 
just  and  reasonabla     Only  by  adhering  to  the  express  language 
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of  §  16c  can  the  result  be  reached  that  is  set  forth  in  §  15,  that 
the  Board  shall  have  general  supervision  and  regulation  of,  juris- 
diction and  control  over,  all  public  utilities,  and  over  their  prop- 
erty, property  rights,  equipments,  facilities,  and  franchises,  so 
far  as  necessary  to  carry  out  the  provisions  of  the  act 

These  general  considerations  bring  us  to  the  order  made  in 
this  particular  case.  The  Board  failed  to  decide  in  express  terms 
the  question  which  the  statute  required  them  to  decide,  whether 
the  rates  were  just  and  reasonable.  Instead  of  deciding  that 
question,  they  decided  only  that  the  rates  were  not  confiscatory. 
In  view  of  the  decisions  of  the  United  States  Supreme  Court,  we 
cannot  understand  how  this  result  can  be  vindicated  as  a  general 
proposition,  but  it  is  enough  to  say  that  the  Board  was  not  au- 
thorized to  pass  on  that  question.  Its  duty  was  to  determine 
what  rates  were  just  and  reasonable,  a  rate  might  well  be  un- 
just and  unreasonable  although  not  confiscatory.  We  have  said 
that  the  Board  failed  to  decide  this  question  in  express  terms.  It 
did,  however,  decide  it  by  implication  adversely  to  the  munici- 
pality. It  found  that  extensions  of  the  system  for  which  numer- 
ous applications  had  been  made  were  desirable,  but  that  it  was 
not  reasonable  and  practicable  for  the  company  in  its  present 
financial  condition  to  make  them.  It  therefore  declined  to  order 
them,  and  suggested  municipal  action  which  would  make  it  pos- 
sible for  the  company  to  obtain  new  capital.  This  amounted  to 
turning  over  to  the  borough  a  duty  which  the  statute  imposes  on 
the  board.  One  of  the  objects  meant  to  be  secured  was  adequate 
end  proper  service  for  the  public  (not  merely  for  those  entitled 
to  service  with  "present  facilities")  by  order  of  the  Board,  in- 
cluding reasonable  extensions  where  they  will  permit  suiEcient 
business  to  justify,  construction  and  maintenance  and  when  the 
financial  condition  of  the  public  utility  reasonably  warrants  the 
original  expenditure  required.  The  Board,  in  effect  and  by  in- 
ference, finds  that  the  present  service  is  not  adequate,  ibat  Exten- 
sions are  reasonable  and  practicable,  and  that  the  financial  con- 
dition of  the  company  couJd  be  made  to  justify  the  expenditures^ 
and  that  new  capital  could  be  obtained  for  the  purpose  if  the  mu- 
nicipality would  consent  to  a  modification  of  rates.  If  this  view 
18  correct,  the  Board  should  have  ordered  the  necessary  modifica- 
tion of  rates,  and  not  have  shifted  the  responsibility  to  the  mu- 
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nicipality.  What  its  findings  may  be  when  it  considers  the 
questions  the  statute  calls  upon  it  to  solve,  we  cannot  know.  Its 
present  order  is  not  in  accordance  with  the  statute.  It  must 
therefore  be  set  aside,  and  the  case  remitted  in  order  that  there 
may  be  proper  findings.     No  costs  will  be  allowed. 

Note. — The  doctrine  announced  in  Collingswood  Sewerage  Co. 
V.  CoLLiNGswooD,  ante,  261,  was  reiterated  by  the  Supreme  Court 
of  New  Jersey  in  Northhampton,  E.  &  W.  Traction  Co.  v.  Public 
Utility  Comrs.  (1918)  —  N.  J.  L.  — ,  102  Atl.  930,  in  which  the 
Commission  order  reported  in  P.U.R.1917F,  123,  was  set  aside. 


OEnO  PUBLIC  UTILITIES  COMMISSIOir. 

BE  CLEVELAND  TELEPHONE  COMPANY. 

[No.  3.] 

Rates  —  Telephones  ^  Suspension  of  proposed  schedule  pending  rate 
inquiry  —  Bower  of  Commission. 

The  Ohio  Commission  is  without  power  to  suspeiid  a  proposed 
schedule  of  rates  filed  by  a  telephone  company  during  the  pendency 
of  a  proceeding  to  establish  a  permanent  rate  for  the  utility. 

[January  11,  1918.] 

Application  for  rehearing  on  motion  of  the  City  of  Cleveland 
for  an  order  suspending  the  schedule  of  rates  of  the  Cleveland 
Telephone  Company  pending  tlie  investigation  to  fix  permanent 
rates ;  denied. 

By  the  Commission :  The  application  for  a  rehearing  in  the 
above-entitled  matter  on  the  motion  of  the  city  of  Cleveland, 
Ohio,  for  an  order  of  the  Commission  suspending  the  schedule 
of  rates  of  the  Cleveland  Telephone  Company  pending  the  in- 
vestigation by  the  Commission  to  ascertain  the  just  and  reasona- 
ble rates  to  be  charged  by  said  company,  involves  the  question  of 
the  authority  of  this  Commission  to  suspend  a  proposed  schedule 
of  rates  filed  by  a  public  utility,  and  especially  a  consideration 
of  §  528,  Gen.  Code. 

In  Ohio  all  public  service  enterprises,  whether  owned  by  per* 
sons,  firms,  associations,  or  corporations,  are  divided  into  two 
classes, — railroads  and  public  utilities.  The  legislation  in  refer- 
ence to  the  two  classes  is,  for  the  most  part,  separate  and  distinct. 
When  any  section  is  intended  to  apply  to  both,  each  is  separately 
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named.  See,  for  example,  §§  614-64  to  614-72,  Qen.  Code, 
inclusiva 

Section  614-2,  Gen.  Code,  enumerates  the  various  ]public  serv- 
ice enterprises  and  defines  what  are  embraced  within  the  term 
'^railroad,''  which,  in  a  general  way,  includes  all  "agencies  for 
public  use  in  the  conveyance  of  persons  or  property  within  this 
state." 

Section  614-2A,  Gen.  Code,  defines  what  are  public  utilities 
as  used  in  the  act. 

Prior  to  the  amendment  of  §  628,  Gen.  Code,  by  the  Act  of 
April  27,  1915,  105-106  Ohio  Laws,  page  188,  there  was  no 
authority  for  the  suspension  of  a  railroad  rate  by  this  Commis- 
sion. Section  614-32  gave  the  Commission  power  to  suspend 
an  existing  rate  of  a  public  utility — not  a  proposed  rate — ^but 
only  in  case  of  an  emergency,  and  with  the  consent  of  the  utility, 
but  no  such  power  was  given  in  reference  to  a  railroad  rate. 

Whatever  power  the  Commission  has  to  suspend  a  proposed 
rate  must  be  found  in  §  528,  Gen,  Code,  as  amended  in  the  Act 
of  April  27,  1915. 

An  examination  of  that  act  discloses  that  it  embraces  three 
sections  of  the  Railroad  Law,  to  wit,  §§  508,  628,  and  541. 
Each  of  these  original  sections  was  repealed  and  re-enacted  in  an 
amended  form. 

Because  for  certain  reasons,  chief  among  which,  doubtless,  was 
to  enable  it  to  exercise  the  right  of  eminent  domain,  a  telephone 
company  is  defined  as  a  common  carrier;  and  because  the  words, 
"common  carrier,"  appear  once  in  the  amended  §  528,  it  is  con- 
tended by  the  city  that  telephone  companies  were  included  in 
that  section.  But  it  is  plainly  apparent  that  the  legislature  had 
no  such  an  understanding.  It  was  dealing  with  railroads,  re- 
pealing and  re-enacting  railroad  legislation;  and  the  fact  that 
in  the  section  the  word  "railroad"  is  used  once,  the  word  "car- 
riers" is  used  twice,  and  the  words,  "common  carriers,"  are  used 
once,  plainly  indicates  that  the  drafter  of  the  section  used  the 
words  as  synonymous ;  and  the  words,  "common  carrier,"  are  not 
used  in  that  part  of  the  section  which  gives  the  Commission 
power  to  suspend  rates,  but  follows  the  proviso,  and  is  in  the 
last  sentence  of  the  section,  which  provides  that  the  burden  of 
proof  shall  be  upon  the  common  carrier  to  sustain  the  reasona- 

Weness  of  the  proposed  rate. 
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There  are  some  special  provisioBs  in  the  statutes  which  apply 
to  telephone  companies,  and  which  do  not  apply  to  other  public 
utilities;  but  in  such  cases  they  are  always  mentioned  by  name, 
and  in  such  terms  that  there  can  be  no  doubt  as  to  the  meaning 
and  intent.    Compare,  for  example,  §  614-60  with  §  614-61. 

As  a  part  of  the  Act  of  April  27,  1915,  §  508,  providing  for 
the  filing  of  schedules,  was  also  amended,  and  it  contains  the 
provision  that  all  changes  in  schedules  shall  be  filed  "in  every 
depot,  station,  and  office  of  such  railroad  thirty  days  prior  to 
the  time  of  taking  effect;"  and  §  541  was  amended  in  the  same 
act,  providing  that  "all  rates,  fares,  charges,  classifications,  and 
joint  rates  fixed  by  the  Commission  shall  be  in  force  and  be 
prima  facie  lawful  for  two  years  from  the  day  they  take  effect, 
etc." 

No  one  would  claim  that  these  provisions  were  intended  to 
apply  to  telephone  companies,  and  it  is  apparent  that  no  part 
of  the  act  was  intended  so  to  apply. 

There  are  reasons  why  it  would  be  impossible  to  apply  the 
provisions  of  this  section  to  a  public  utility.  It  will  be  observed 
that  the  longest  time  for  which  a  proposed  rate  can  be  suspended, 
under  §  528,  is  thirty  days,  and  that  if  the  investigation  is  not 
then  completed  the  Commission  may  "extend  the  time  of  sus- 
pension for  a  further  period,  not  exceeding  thirty  days,"  so  that 
sixty  days  is  the  longest  period  which  can  elapse  from  the  date 
of  the  suspension  to  the  final  determination  of  the  reasonable- 
ness of  the  rate.  In  fixing  a  railroad  rate  the  Commission  does 
not  appraise  the  property.  True,  the  statute  provides  that  it 
may,  but  neither  the  Interstate  Commerce  Commission  nor  any 
state  commission,  so  far  as  we  know,  has  ever  attempted  to  fix 
a  railroad  rate  in  that  way.  Usually  but  one  rate  of  a  railroad 
is  challenged  in  the  same  proceeding.  Such  rate^  are  fixed  by 
comparison  with  other  rates,  grai;ited  by  the  same  or  other  lines, 
in  other  localities,  on  the  same  or  similar  products,  and  by  ex- 
amination of  cost  figures,  and  by  considering  the  value  of  the 
service  and  the  competition  between  various  points,  and  by  other 
standards  of  comparison.  The  burden  of  proof  is  upon  the  rail- 
road ;  and  as  it  has  all  of  the  data  within  its  control  and  is  pre- 
sumed to  have  collected  the  same  previous  to  its  proposing  the 
rate,  such  matters  can  be  submitted  and  determined  within  sixty 
days.    But  utility  rates — §  614-23,.  Gen.  Code — ^must  be  based 


P.U.R.1918C. 


Digitized  by 


Google 


RE  CLEVELAl)rD  TELEPH.  CO.  273 

upon  the  value  of  the  property.  The  language  of  the  statute  is : 
"The  Commission  shall,  with  due  regard,  among  other  things,  to 
the  value  of  all  of  the  property  of  the  public  utility  actually  used 
and  useful  for  the  convenience  of  the  public,  etc.,"  fix  and  de- 
termine the  reasonable  rate.  Any  rates  or  charges  not  so  fixed 
would  be  unlawful. 

There  are  but  two  ways  to  ascertain  the  value  of  the  property, 
either  by  appraisal,  or  by  taking  testimony  of  experts,  who  have 
had  time  to  carefully  inspect  it,  as  to  their  opinion  of  its  value. 
At  the  time  of  the  re-enactment  of  §  528,  there  was  but  one  way 
of  determining  the  value.  The  law  was  mandatory  that  the 
property  must  be  appraised.  Thereafter,  §  499-8  was  amended 
by  substituting  the  word  "may"  for  "shall"  But  there  are  so 
many  other  provisions  relating  to  the  fixing  of  rates,  which  were 
not  repealed  or  amended,  and  which  can  scarcely  be  complied 
with  without  an  appraisal  of  the  property,  that  the  Commission 
has,  except  in  a  few  instances  where  the  amoimt  of  property  was 
small,  caused  an  appraisal  to  be  made  in  all  rate  cases. 

Section  499,  Gen.  Code,  points  out  how  carefully  such  ap- 
praisals shall  be  made,  and  what  elements  must  be  considered. 
An  appraisal  of  The  Cleveland  Telephone  Company's  property 
was  actually  made,  by  request  of  the  council  of  said  city,  as  of 
April  1,  1914.  With  all  the  forces  at  the  command  of  the  Com- 
mission, it  took  approximately  six  months  to  appraise  this  prop- 
erty. 

When  the  appraisal  of  a  utility  property  has  been  made  and  a 
tentative  valuation  is  fixed — §  499-12,  Gen.  Code — thirty  days 
must  elapse  for  the  filing  of  protests.  Then  the  matter  must  be 
set  down  for  hearing  on  the  protests,  which  hearings  often  con- 
sume weeks  of  time.  Briefs  may  then  be  submitted  and  the  per- 
manent valuation  fixed,  after  which  either  party  may  submit 
further  evidence  as  to  the  proper  rate  or  charge  to  be  based  on 
such  valuation. 

Assuming  that  by  reason  of  the  amendment  of  ^  499-8,  Gen. 
Code,  resort  may  be  had  to  expert  testimony,  instead  of  an  actual 
appraisement,  then — §  499-15,  Gen.  Code — thirty  days'  notice 
must  be  given  of  the  time  and  place  of  hearing.  Experts  piust 
be  given  time  to  examine  the  property^  or  their  opinions  would 
be  valueless ;  and  after  the  taking  of  testimony  a  tentative  valua- 
tion would  be  fixed  and  the  investigation  would  proceed  as  ho- 
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fore.  In  a  large  plant,  where  millions  of  dollars'  worth  of  prop- 
erty is  involved,  and  the  rights  of  thousands  of  consumers  are 
involved,  all  of  this  consumes  months  of  time;  and,  unless  the 
course  laid  down  by  the  law  is  followed,  no  intelligent  conclusion 
could  be  arrived  at,  the  labor  and  expense  would  be  in  vain,  and 
the  rates,  when  finally  established,  would  be  illegal.  It  is  only 
by  such  painstaking  and  tedious  process  that  the  rights  of  the 
respective  parties  can  be  determined  with  any  d^ee  of  cer- 
tainty, or  that  the  law  can  be  complied  with. 

As  under  the  provisions  of  §  628,  Gen.  Code,  a  rate  can  be 
suspended,  at  most,  but  sixty  days,  of  what  avail  would  it  be  and 
what  would  become  of  the  rate  after  that  period,  and  while  the 
proceeding  was  going  through  the  legal  course  to  its  final  con- 
clusion ? 

Doubtless  the  legislature  could  provide  some  way  whereby  the 
Commission  could  have  some  control  or  supervision  over  a  pro- 
posed utility  rate  during  the  pendency  of  the  proceeding  to  estab- 
lish the  permanent  rate;  but  it  has  not  done  so,  and  it  is  not 
within  the  province  of  this  Commission  to  supply  the  omission 
by  making  an  unlawful  order  in  the  premises. 

The  application  for  a  rehearing  is  denied. 


UNITED  STATES  DISTRICTT  COURT,  D.  OREGON. 


DE  PAUW  UNIVERSITY  et  al. 

V. 

PUBLIC  SEBVICE  COMMISSION  OP  OREGON  et  aL 

[247  Fed.  188.] 

Public  utilities  —  Land  company  furnishing  water  to  purchasers, 

1.  A  company  engaged  in  selling  lands  owned  by  it,  and  as  an  in- 
cident of  the  sale  furnishing  water  for  irrigation  and  domestic  use  to 
the  purvjliasers,  and  no  others,  at  a  fixed  contract  rate,  is  not  a  pablic 
utility,  and  therefore  not  subject  to  regulation  by  the  Oregon  Public 
Service  Commission. 

Parties  —  Joinder  —  Parties  defendant  —  Individual  niemhers  with 
Commission  —  Propriety. 

2.  In  a  suit  brought  to  restrain  the  enforeemeiit  of  a  Ck>nimiBslon 
order  flziag  rates  on  the  ground  that  it  is  roid  for  want  of  jurisdiction, 
it  is  proper  to  join  the  individual  members  with  the  Commission  as  a 
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1>ody,  as  parties  defendant;  Binoe  if  the  ConnniMioii  was  without  juris- 
diction the  aets  complained  of  are  the  acts  of  the  members  as  individ- 
uals. 
Parties  —  Injunction  —  Joinder  of  domestic  company  in  suit  hy  non^ 
resident  bondholders  —  Diversity  of  citizenship  —  Jurisdiction  of 
Federal  court. 

3.  Nonresident  bondholders  of  a  domestic  corporation  may  mamtain 
a  suit  in  a  Federal  court,  to  restrain  the  enforcement  of  a  Commission 
order  threatening  injury  to  their  security  on  the  ground  of  diversity  of 
citizenship ;  since  it  is  not  necessary  that  the  domestic  company  be  made 
a  party  plaintiff  in  a  suit  of  this  character. 

[December  17,  1917.] 

Lt  equity.  On  motion  to  dismiss  bill  of  De  Pauw  University, 
a  corporation,  and  others,  against  the  Public  Service  Commis- 
sion of  Oregon  and  the  individual  members  thereof,  for  an  in- 
junction restraining  an  order  of  the  Commission  fixing  water 
rates  for  the  J.  F.  Luse  Company ;  moticm  overruled. 

For  the  Commission  case,  see  P.U,K.1917F,  244. 

Appearances:  Carey  &  Kerr  and  Charles  A.  Hart,  all  of 
Portland,  Or^on,  for  plaintiflPs;  George  M,  Brown,  Attornev 
General,  and  J.  O.  Bailey,  Assistant  Attorney  General,  for  de- 
fendants. 

Bean,  IHstrict  Judge,  delivered  the  opinion  of  the  court : 
This  is  a  suit  against  the  Public  Service  Commission  of  Ore- 
gon and  the  individual  members  thereof,  brought  by  the  trustees 
named  in,  and  the  holders  of  substantially  all  the  bonds  secured 
bv,  a  mortgage  or  trust  deed  ^ven  by  the  J.  F.  Luse  Company 
on  its  irrigation  plant  in  Douglas  county,  to  secure  a  bond  issue 
of  $100,000.  The  relief  sought  is  an  injunction  restraining 
the  enforcement  of  an  order  of  the  Commission  fixing  the  rates 
to  be  charged  by  the  Luse  company  for  water  furnished  its  cus- 
tomers, on  the  ground  that  such  order  is  void  for  want  of  juris- 
diction. The  suit  is  for  hearing  on  a  motion  to  dismiss  the  bill. 
[1]  The  facts  appearing  in  the  complaint  and  essential  to  the 
questions  for  decision  are  that  in  September,  1908,  the  Sutherlin 
Land  &  Water  Company  acquired  by  purchase  approximately 
38,000  acres  of  irrigable  land  in  Douglas  county,  with  the  inten- 
tion of  subdividing  and  selling  the  same.  In  order  to  irrigate 
the  land,  it  acquired  about  the  same  time,  by  purchase,  appro- 
priation, and  otherwise,  the  right  to  divert  sufficient  water  from 
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the  Oalipooia  river  and  other  sources.  It  thereupon,  and  during 
the  years  1908,  1909,  1910,  1911,  and  1912,  constructed  and 
completed  an  irrigation  system,  by  which  the  water  so  appro- 
priated and  acquired  was  carried  to  and  upon  the  lands,  at  a 
cost  exceeding  $100,000.  From  time  to  time,  and  as  the  work 
progressed  on  the  irrigation  system,  the  land  company  sold  or 
contracted  to  sell  to  sundry  persons  various  parcels  of  land,  and 
by  the  contract  of  sale  undertook  and  agreed  that,  in  considera- 
tion of  the  payment  of  the  purchase  price  and  the  performance 
of  other  stipulations  by  the  purchasers,  that  it  would  provide  or 
cause  to  be  provided  in  perpetuity  water  for  domestic  use  by  the 
purchasers  and  for  the  irrigation  of  the  particular  land  covered 
by  the  contract  during  the  irrigating  season,  upon  the  payment 
in  advance  by  such  purchasers  of  a  certain  stipulated  rate  there- 
for. 

In  November,  1912,  the  Sutherlin  Land  &  Water  Company 
conveyed  to  the  J.  F.  Luse  Company  all  of  the  land  then  remain- 
ing unsold  and  also  its  interest  in  uncompleted  contracts  of  sale 
previously  made,  .and  the  water  rights  and  irrigation  system, 
and  the  Luse  company  agreed  to  and  did  assume  all  the  debts 
of  the  Sutherlin  company  and  all  obligations  imposed  upon  it 
with  respect  to  providing  water  for  the  parcels  of  land  thereto- 
fore sold.  The  Luse  company  thereupon  entered  into  possession 
of  the  irrigation  system  so  conveyed,  since  which  time  it  has 
maintained  such  system  and  expended  large  sums  of  money  in 
the  installation  and  maintenance  thereof,  and  has  made  contracts 
of  sale  for  a  large  number  of  tracts  of  land  similar  to  those  made 
by  its  predecessor,  and  has  in  all  respects  complied  with  the 
terms  and  provisions  of  the  contracts  and  conveyances  executed 
by  it  or  its  predecessor  with  respect  to  providing  water  to  pur^ 
chasers. 

It  is  alleged  in  the  complaint  that  at  no  time  has  the  Suther- 
lin Land  &  Water  Company  .or  the  J,  F.  Luse  Company  "sold 
or  furnished  or  offered  to  sell  or  furnish,  or  held  itself  out  as 
ready  to  furnish,  water  to  any  person  whatsoever  other  than  the 
owners  of  land  purchased  from  one  or  the  other  of  such  corpora- 
tions," except  that  for  a  short  time  the  Luse  company  permitted 
the  city  of  Sutherlin  to  use  certain  of  the  surplus  waters  while 
the  city  was  engaged  in  securing  a  permanent  supply  for  itself; 
but  such  arrangement  was  temporary  and  at  all  times  subject 
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to  the  demands  and  rights  of  the  irrigation  company  and  its  pur- 
chasers. 

In  July,  1916,  certain  purchasers  of  land  filed  a  petition  with 
the  Public  Service  CommissicMi  in  which  they  alleged  that  tho 
Luse  company  was  a  public  utility,  and  that  the  amounts  speci- 
fied in  their  contracts  of  purchase,  to  be  paid  by  them  as  a  condi- 
tion precedent  to  the  right  to  use  water,  were  exorbitant,  unrea- 
sonable, and  discriminatory,  and  praying  that  the  Commission 
enter  an  order  setting  aside  and  annulling  such  contracts,  and 
fixing  and  establishing  rates  to  be  paid  by  them. 

The  land  company  and  the  trustees  named  in  the  mortgage 
given  by  it  to  secure  the  bond  issue  appeared  and  denied  that  the 
Commission  had  jurisdiction  over  the  matter  of  annulling  or 
modifying  the  contracts  between  the  irrigation  company  and  the 
purchasers  of  land,  or  to  fix  or  establish  the  rates  to  be  paid  by 
them.  The  Commission,  however,  assumed  jurisdiction,  and  at- 
tempted to  fix  and  establish  the  rates  to  be  collected  by  the  com- 
pany at  practically  one  third  of  the  amount  named  in  the  con- 
tracts previously  made  with  the  purchasers,  without,  as  the  bill 
filleges,  any  evidence  being  "produced  or  received  by  such  Com- 
mission showing  or  tending  to  show  that  such  rates  were  sufficient 
to  provide  a  fund  requisite  to  enable  the  irrigation  company  to 
operate  the  sydtem  and  continue  to  furnish  water  to  the  pur- 
chasers oi  the  land,  as  required  by  their  contracts  and  convey- 
ances.^' 

Laying  aside  many  reasons  urged  in  support  of  the  bill,  and 
assuming  that  the  Public  Utilities  Act  applies  to  irrigation  com- 
panies, it  is  clear  to  my  mind  that  it  can  only  apply  to  such 
companies  as  are  engaged  in  the  general  sale  or  rental  of  water 
to  all  who  may  apply  for  it  within  a  given  area,  and  not  to  a 
private  corporation  that  has  no  dealings  with  the  public,  but 
which  merely  undertakes  to  furnish  water  in  fulfilment  of  pri- 
vate contracts  made  with  certain  individuals  selected  by  it.  That 
is  all  the  Luse  company  or  its  predecessor  was  doing  or  oflFering 
to  do.  They  were  not  selling  or  oflFering  to  sell  water  to  all  who 
might  apply  therefor,  and  who  could  be  served  by  their  system, 
and  did  not  hold  themselves  out  as  ready  or  willing  to  do  so. 
They  were  engaged  in  selling  certain  lands  owned  by  them,  and 
incident  thereto  agreeing  to  furnish  water  to  their  purchasers 

and  no  others.    This  did  not  make  th^n  a  public  service  corpora- 
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lion  and  subject  to  the  jurisdiction  of  the  Public  Service  CJom- 
mission.  A  public  utility  is  defined,  by  the  act  under  which  the 
right  is  claimed  to  fix  the  rates  to  be  charged  by  the  Luse  com- 
pany, to  include  corporations,  etc.,  who  shall  own,  (^erate,  man- 
age, and  control  any  plant  or  equipment  for  the  delivering  or 
furnishing  of  water  or  power  directly  or  indirectly  to  or  for 
the  public  Section  1,  chap.  279,  Laws  1911.  Now,  neither  the 
Luse  company  nor  its  predecessor  in  interest  come  within  this 
definition;  for  they  were,  not  engaged  in  furnishing  or  selling 
water  to  or  for  the  public,  but  only  to  such  parties  as  they  might 
select. 

The  distinction  between  a  public  service  irrigation  company 
and  a  private  concern  is  so  fuUy  covered  by  the  suprecne  court 
of  California  in  Thayer  v.  California  Development  Co.  164  CaL 
117,  128  Pac.  21,  and  Del  Mar  Water,  Light  &  P.  Co.  v.  Eshle-. 
man,  167  Cal.  666,  140  Pac  591,  948,  that  it  would  be  ustJess 
for  me  to  attempt  to  add  anything  thereto.  Nor  does  the  Eastern 
Oregon  Land  Co.  v.  Willow  River  Land  &  Irrig.  Co.  122  0.  C. 
A.  636,  204  Fed.  516,  or  Van  Dyke  v.  Geary,  244  U.  S.  39,  61 
L.  ed.  973,  37  Sup.  Ct  Rep.  483,  lend  any  support  to  defendants' 
position.  The  former  was  an  action  by  an  irrigation  ccmipany 
to  condemn  land  for  its  ditches  and  canals.  The  controlling  ques- 
tion was  whether  its  purpose  was  to  s^rve  the  public  within  the 
meaning  of  §  6525,  Lord's  Oregon  Laws,  or  a  purely  private 
undertaking.  The  trial  court  and  a  majority  of  the  court  of 
appeals  held  from  the  evidence  that  the  land  sought  to  be  con- 
demned was  for  the  establishing  of  an  irrigation  system  to  serve 
the  public  by  furnishing  water  to  persons  owning  lands  adjacent 
to  the  plaintiff's  canals  and  ditches;  and  in  the  latter  case  the 
court  says  there  was  nothing  in  the  record  to  indicate  that  the 
plaintiff  was  engaged  in  furnishing  water  only  to  the  particular 
individuals,  but  rather  to  all  residents  and  inhabitants  within  a 
given  area. 

[2]  It  is  urged  that  the  suit  is  not  mdntainable  against  the 
members  of  the  Public  Service  Commission  as  individuals.  If 
the  Conm:iis8ion  was  without  jurisdiction  to  do  what  it  attempted 
to  do,  then  the  acts  of  its  members  and  the  subsequent  steps 
likely  to  be  taken,  as  outlined  in  the  bill,  are  acts  of  individuals. 
It  is  therefore  proper  to  join  the  Commission  as  a  body  and  also 
its  individual  members.    This  seems  to  be  the  practioe  sanctioned 
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ill  similar  cases.  Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U.  S. 
363,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14  Snp.  Ot.  Rep. 
1047;  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18. 

[3]  It  is  also  contended  that  the  J.  F.  Luse  Company  is  an 
indispensable  party,  and  should  be  aligned  on  the  side  of  the 
plaintiffs,  thus  destroying  the  diversity  of  citizenship.  This  is 
not  a  suit  to  revise  the  order  of  the  Public  Service  Commission, 
or  to  have  determined  what  would  be  a  fair  and  reasonable  rate 
to  be  charged  by  such  company ;  nor  is  it  sought  to  enforce  the 
performance  of  some  contract  or  obligation  of  the  company,  or 
inquire  into  the  conduct  oi;  management  of  its  affairs.  But  it  is 
a  suit  by  the  mortgagee  or  bondholders  to  enjoin  threatened  injury 
to  their  security.  That  such  a  ^uit  can  be  maintained  without 
the  presence  of  the  mortgagor  seems  settled  by  the  authorities. 
Mercantile  Trust  Co.  v.  Texas  &  P.  R.  Co.  (C.  C.)  51  Fed.  529 ; 
Keagan  v.  Farmers'  Loan  &  T.  Co.  supra ;  Knickerbocker  Trust 
C5o.  V.  Kalamazoo  (C.  C.)  182  Fed.  865;  Carey  v.  Brown,  92 
TJ.  S.  171,  28  L.  ed.  469;  Illinois  C.  R.  Co.  v.  Adams,  85  C.  C. 
A.  635,  93  Fed.  852. 

Motion  to  dismiss  is  therefore  overruled. 


UNITED  STATCS  SUPREME  COURT. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY 
PUBLIC  UTILITIES  COMMISSION  OF  ILLINOIS  ct  aL 

[No.  416.] 

PUBLIC  UTILITIES  COMMISSION  OP  ILLINOIS  et  al. 

V. 

UNITED  STATES  et  aL 

[No.  448.] 

(245  U.  S.  493,  62  L.  ed.  — ,  38  Sup.  Ct.  Rep.  170.) 

CourtB  —  Federal  «  Proper  district  «  Enjoining  interference  with 
compliance  with  order  of  Interstate  Commerce  Commission. 

1.  A  suit  by  carriers  to  enjoin  threatened  interference  by  state  an* 
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thorities  with  the  eetablishmesit  and  maintenaiice  of  increased  iniraatata 
rates  conformably  to  an  order  of  the  Interstate  Commerce  Commission, 
made  for  the  purpose  of  removing  a  discrimination  against  interstate 
commerce  foimd  to  result  from  a  disparity  between  existing  intrastate 
rates  and  interstate  rates,  which  latter  the  Commission  found  to  be  rea- 
sonable,— is  not  one  to  enforce  an  order  of  the  Commission,  which  under 
the  Act  of  October  22,  1913  (38  Stat,  at  L.  219,  chap.  32,  Comp.  Stat. 
1916,  §  994),  may  only  be  brought  in  the  Federal  district  court  which 
embraces  the  residence  of  the  parties  upon  whose  petition  the  order 
was  made,  but  Is  one  which  comes  within  the  provision  in  the  Act  of 
June  18, 1910  (36  Stat,  at  L.  539,  chap.  309),  §  1  (repeated  in  Judicial 
Code,  §  207),  which  preserves  and  continues  the  general  jurisdiction 
of  the  district  courts  over  cases  and  proceedings  not  therein  enumerated. 
Parties  —  Defendants  —  United  States  —  Interstate  Commerce  Com' 
mission, 

2.  Neither  the  United  States  nor  the  Interstate  Commerce  Commis- 
sion is  a  necessary  party  to  a  suit  by  carriers  to  enjoin  threatened 
interference  by  state  authorities  with  the  establishment  and  maintenance 
of  increased  intrastate  rates  conformably  to  an  order  of  the  Interstate 
Commerce  Commission,  made  for  the  purpose  ol  removing  a  discrimina- 
tion against  interstate  commerce  found  to  result  from  &  disparity  be- 
tween existing  intrastate  and  interstate  rates. 

United  States  — ^  Immunity  from,  suit  —  Cross  hill  «  Ancillary  suits. 

3.  The  immunity  of  the  United  States  from  suit  recognizes  no  dis- 
tinction between  cross  bills  and  original  bills,  or  between  ancillary  and 
original  suits,  but  extends  to  suits  of  every  class. 

United  States  —  Immunity  from  suit  —  Consent  —  Proper  district. 

4.  The  United  States  having  consented  by  the  Judicial  Code,  §§  208 
and  211,  and  the  Act  of  October  22,  1913  (38  Stat,  at  L.  219,  chap.  32, 
Comp.  Stat.  1916,  §  994),  to  be  made  a  party  to  suits  to  set  aside  orders 
of  the  Interstate  Commerce  Commission  brought  in  the  Federal  district 
court  wherein  is  the  residence  of  the  parties  upon  whose  petitions  the 
orders  were  made,  may  not  be  sued  in  a  district  not  within  the  consent 
given. 

Courts  —  Federal  —  Jurisdiction  —  Proper  district  —  Cross  hUU 

5.  Cross  bills  in  suits  by  carriers  to  enjoin  threatened  interference 
by  state  authorities  with  compliance  with  an  order  of  the  Interstate 
Commerce  Commission,  which  assail  the  validity  of  the  Commission's 
order  and  pray  that  it  be  set  aside  and  annulled,  and  that  the  United 
States  and  the  Commission  be  enjoined  from  oiforcing  it,  and  the  car- 
riers from  complying  with  it,  must  be  dismissed  for  want  of  jurisdic- 
tion where  the  original  suits  are  brought  in  a  Federal  district  other 
than  the  one  wherein  is  the  residence  of  the  party  upon  whose  petition 
the  order  was  made;  since  in  subject-matter  and  purpose  such  cross 
bills  are  suits  to  set  aside  the  Commission's  order  which,  under  the 
Judicial  Code,  §§  208  and  211,  must  be  brought  against  the  United 
States,  and  which,  under  the  Act  of  October  22,  1913  (38  Stat,  at  L. 
219,  chap.  32,  Comp.  Stat.  1916,  §  994,  may  be  brought  only  in  the  dis- 
tricts designated. 
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Interstate  Commerce  Commiseion  —  Power  «  Change  of  intrastate 
rates  —  Discrimination  against  interstate  eomm,erce. 

6.  Congress  could  and  did  vest  the  Interstate  Commerce  Coitunifision 
with  authority  to  remove  an  existing  discrimination  against  interstate 
commerce  by  directing  a  change  of  an  intrastate  rate  prescribed  by  state 
authority. 

Orders  —  Interstate  Commerce  Conunissi&n  «  Release  from  operation 
of  state  law. 

7.  Noncompliance  by  carriers  with  a  state  intrastate  rate  law  may 
be  excused  by  an  order  of  the  Interstate  Commerce  Commission  which 
requires  an  advance  in  intrastate  rates  to  remove  an  existing  discrimina- 
tion against  interstate  ccmimerce  found  to  result  from  a  disparity  be- 
tween existing  interstate  and  intrastate  rates. 

Orders  —  Interstate  Commerce  Commission  «  Indeflniteness. 

8.  An  order  of  the  Interstate  Commerce  Commission  requiring  a  re- 
adjustment of  intrastate  rates  prescribed  by  state  authority,  made  for 
the  purpose  of  removing  a  discrimination  against  interstate  commerce 
found  to  result  from  a  disparity  between  intrastate  and  interstate 
rates,  is  invalid  for  uncertainty  where  it  has  no  definite  field  of  opera- 
tion and  leaves  uncertain  the  territory  or  points  to  which  it  applies. 

[January  14,  1918.] 

Cross  appeals  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  to  review  decrees  dismiss- 
ing bills  and  cross  hills  in  a  suit  by  carriers  to  enjoin  threatened 
interference  by  state  authorities  with  compliance  with  an  order 
of  the  Interstate  Commerce  Commission ;  affirmed. 

Appearances:  Silas  H.  Strawn,  Robert  Bruce  Scott,  Andrew 
P.  Humburg,  M.  L.  Bell,  Clarence  Brown,  N.  S.  Brown,  Alfred 
H.  Bright,  Robert  J.  Cary,  Homer  T.  Dick,  W.  P.  Dickinson, 
0.  W.  Dynes,  Harvey  J.  Elam,  J.  M.  Elliott,  L.  J,  Hackney, 
J.  M.  Hamill,  Burton  Hanson,  Henry  G.  Herbel,  Shirley  T. 
High,  Alexander  Pope  Humphrey,  W.  S.  Horton,  Edward  M. 
Hyzer,  Walter  H.  Jacobs,  Edward  C.  Kramer,  Blewett  Lee, 
Gardiner  Lathrop,  P.  M.  Miner,  J.  L.  Minnig,  John  L.  Mc- 
Inemey,  Edward  D.  Mohr,  W.  A.  Northcutt,  T.  J.  Norton,  John 
Barton  Payne,  Sidney  R.  Prince;  R.  W.  Richards,  E.  M.  Smart, 
0.  M.  Spencer,  Charles  P.  Stewart,  H.  L.  Stone,  P.  B.  Warren, 
Edward  J.  White,  R.  H.  Widdicombe,  D.  P.  Williams,  C.  C. 
Wright,  and  P.  G.  Wright  for  the  railroad  companies;  George 
T.  Buckingham,  James  H.  Wilkerson,  and  Mr.  Edward  J. 
Brundage,  Attorney  General  of  Illinois,  for  the  Public  Utilities 
Commission  of  Illinois ;  Joseph  W.  Folk  for  the  Interstate  Com- 
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merce  Commission;   Solicitor  General  Davis  for  the  TJnited 
States/ 

Statement  by  Mr.  Justice  Van  Devanter: 

These  cross  appeals  present  a  controversy  over  the  validity, 
scope,  and  effect  of  an  order  of  the  Interstate  Commerce  Com- 
mission dealing  with  discrimination  found  to  result  from  a  dis- 
parity in  interstate  and  intrastate  passenger  rates.  The  facts 
and  proceedings  to  be  considered  are  these:  The  Mississippi 
river  forms  the  boundary  between  the  states  of  Missouri  and 
Iowa  on  the  west  and  the  state  of  Illinois  on  the  east.  East  St. 
Louis,  in  southwestern  Illinois,  is  directly  across  the  river  from 
St.  Louis,  Missouri,  and  Hamilton,  in  western  Illinois,  is  directly 
across  the  river  from  Keokuk,  Iowa.  At  both  places  the  river  is 
spanned  by  railroad  bridges  whereby  the  lines  of  railroad  on 
one  side  are  connected  with  those  on  the  other.  For  some  years 
prior  to  December  1,  1914,  interstate  passenger  rates  between 
St.  Louis  and  Eeokuk,  on  the  one  hand,  and  points  in  Illinois, 
on  the  other,  were  on  a  substantial  parity  with  intrastate  rates 
between  East  St.  Louis  and  Hamilton,  respectively,  and  points 
in  Illinois.  All  were  on  a  basis  of  2  cents  per  mile,  save  that 
the  rates  to  and  from  St.  Louis  and  Keokuk  induded  a  bridge 
toll  over  the  river.  All  other  rates  between  points  in  Illinois 
were  also  on  the  same  basis,  any  intrastate  rate  in  excess  of  2 
cents  per  mile  being  prohibited  by  a  statute  of  that  state.  On 
December  1,  1914,  the  rates  between  St  Louis  and  Keokuk,  re- 
spectively, and  points  in  Illinois,  were  increased  by  the  carriers 
to  2|  cents  per  mile,  plus  bridge  tolls,  the  parity  theretofore 
existing  being  thereby  broken.  Following  this  increase,  the 
Business  Men's  League  of  St.  Louis,  a  corporate  body  of  that 
city  engaged  in  fostering  its  interests,  filed  with  the  Interstate 
Commerce  Commission  a  petition  against  the  carriers,  charging 
that  the  rates  between  St.  Louis  and  points  in  Illinois  were  un- 
reasonable in  themselves,  and,  in  connection  with  the  lower  intra- 
state rates,  worked  an  unreasonable  discrimination  against  St. 
Louis  and  in  favor  of  Illinois  cities,  particularly  East  St  Louis 
and  Chicago,  and  a  like  discrimination  against  interstate  pas- 
senger traffic  to  and  from  St.  Louis  and  in  favor  of  intrastate 
passenger  traffic  to  and  from  East  St.  Louis  and  Chicago.     An 

association  representing  interests  in  Keokuk,  Iowa,  intervened 
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and  urged  that  any  relief  granted  with  respect  to  St.  Louis  be 
exteinied  to  Keoknk,  so  the  former  would  not  have  an  undue 
advantage  over  the  latter.  The  state  of  Illinois,  the  Public  Utili- 
ties Commission  of  that  state,  an  association  representing  inter- 
ests in  Chicago,  and  another  association  representing  interests  in 
East  St.  Louis,  also  intervened  and  opposed  any  action  contem- 
plating or  requiring  an  increase  in  intrastate  rates.  After  a 
hearing,  in  which  all  the  parties  and  interveners  participated, 
the  Interstate  Commerce  Commission  filed  a  report  (41  Inters. 
Com.  Bep.  13)  finding  that  the  existing  bridge  tolls  at  St.  Louis 
and  KerfnsJc  were  unobjectionable,  that  rates  between  either  of 
those  cities  and  points  in  Illinois  were  reasonable  when  not  in 
excess  of  2.4  cents  per  mile,  plu?  bridge  tolls,  and  that  the  serv- 
ice, eqnipm^it,  and  accommodations  provided  for  intrastate  pas- 
sengers to  and  from  East  St.  Louis,  Hamilton,  and  Chicago, 
were  the  same  as  those  provided  for  interstate  passengers  to  and 
from  St.  Louis  and  Keokuk.  In  that  report  the  Commission 
also  found  that  the  contemporaneous  maintenance  between  East 
St.  Louis*  and  Hamilton,*  respectively,  and  other  points  in 
Illinois,  of  rates  on  a  lower  basis  than  those  maintained  via  the 
same  routes  between  St.  Louis  and  Keokuk,  respectively,  and 
the  same  points  in  Hlinois,  bridge  tolls  excepted,  gave  an  undue 
preference  to  East  St.  Louis  and  Hamilton  and  to  intrastate  pas- 
senger traffic  to  and  from  the  latter  points,  and  subjected  St. 
Louis  and  Keokuk  and  interstate  passenger  traffic  to  and  from 
those  cities  to  an  unreasonable  disadvantage;  that  the  existing 
disparify  in  interstate  and  intrastate  rates  worked  an  unjust 
discrimination  against  St.  Louis  and  in  favor  of  Chicago  in  so 
far  as  the  rates  bet;sreen  St.  Louis  and  points  in  Illinois  approxi- 
mately equidistant  from  those  cities  exceeded,  by  more  than  the 
bridge  toll,  the  rates  between  Chicago  and  the  same  points ;  that 
the  disparity  worked  a  like  discrimination  against  Keokuk  and 
in  favor  of  Chicago ;  and  that  the  existence  on  the  reasonably 
direct  lines  of  the  carriers  in  the  territory  between  Chicago,  on 
the  one  hand,  and  St.  Louis  and  Keokuk,  on  the  other,  of  intra- 
state rates  on  a  lower  basis  per  mile  than  the  rates  between  that 

iThe  report  similarly  speaks  of  other  towns  across  the  river  from  St. 
I^uis,  East  St.  Louis  being  here  mentioned  as  representative  of  all. 

•  The  report  refers  to  a  plurality  of  points  opposite  Keokuk,  but  it  suffices 
here  to  mention  Hamilton. 
P.U.R.1918G. 
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territory  and  St  Louis  and  Keokuk,  bridge  tolls .  excited, 
operated  to  subject  interstate  traffic  to  an  unreasonable  disad- 
vantage. 

The  Commission  then  made  an  order  intended  to  result  in  the 
installation  of  rates  not  exceeding  2.4  cents  per  mile  between 
St.  Louis  and  Keokuk,  respectively,  and  points  in  Illinois,  and 
to  remove  the  discrimination  shown  in  the  report;  but  shortly 
thereafter  the  Commission  recalled. that  order  and  filed  a  sup- 
plemental report  (41  Inters.  Com.  Kep.  503)  indicating  that 
lawful  interstate  rates  between  St.  Louis  and  Keokuk,  on  the 
one  hand,  and  Illinois  points,  on  the  other,  could  be  defeated  by 
the  use  of  two  tickets,  one  purchased  at  the  interstate  rate  for 
a  part  of  the  journey  and  the  other  at  the  lower  intrastate  rate 
for  the  remainder,  and  therefore  that  the  order  should  be  so 
framed  as  to  cover  the  rates  between  the  intermediate  points. 
In  this  connection  it  was  said  that  the  discrimination  against 
interstate  traffic  resulting  from  the  lower  intrastate  rates  "would 
not  be  removed  merely  by  an  increase  in  the  intrastate  fares  to 
and  from  the  east  bank  points,"  and  that  "any  contemporaneous 
adjustments  of  fares  between  St*  Louis  or  Keokuk  and  points  in 
Illinois,  and  generally  within  Illinois,  which  would  permit  the 
defeat  of  the  St.  Louis,  Keokuk,  East  St.  Louis,  or  any  other  east 
side  city  fares  by  methods  such  as  described  above,  and  which 
would  thereby  permit  the  continuance  of  the  undue  prejudice 
which  we  have  found  is  suffered  by  St.  Louis  and  Keokuk,  and 
continue  to  burden  interstate  commerce,"  would  not  comply  with 
the  order  about  to  be  entered.  An  order  wa^  then  made,  which 
is  copied  in  the  margin.' 

8  The  order  is  dated  October  17,  1916,  and,  omitting  the  caption,  reads  as 
follows: 

"It  appearing,  That  on  July  12,  1916,  the  Commission  entered  its  report 
and  order  in  this  proceeding,  and  on  the  date  hereof  a  supplemental  report^ 
which  reports  are  hereby  referred  to  and  made  a  part  hereof: 

"It  is  ordered.  That  the  said  order  of  July  12,  1916,  be,  and  it  is  hereby, 
vacated,  and  that  the  following  be  substituted  therefor : 

"It  is  further  ordered.  That  the  above-named  defendants,  according  as  they 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  cease  and  desist,  on  or  before  January  15,  1917,  and  thereafter  to 
abstain,  from  publishing,  demanding,  or  collecting  passenger  fares  between 
St.  Louis,  Missouri,  and  points  in  Illinois  upon  a  basis  higher  than  2.4  cents 
per  mile,  bridge  tolls  excepted,  which  basis  was  found  reasonable  in  said 
report,  or  higher  than  the  fares  contemporaneously  exacted  for  the  trans^ 
P.U.R.1918C. 
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In  obedience  to  that  order  the  carriers-— of  whom  there  were 
29 — took  the  requisite  steps  to  establish  and  put  in  force  inter- 
state rates  on  a  basis  of  2.4  cents  per  mile  between  St  Louis  and 
Keokuk,  respectively,  and  points  in  Dlinois,  and  those  rates  be- 
came effective.  Then,  believing  the  order  required  all  intrastate 
rates  in  Illinois  to  be  on  a  level  with  those  interstate  rates,  bridge 
tolls  excepted,  the  carriers  proceeded  to  establish  and  put  in 
force  new  rates  between  all  points  in  that  state  on  a  basis  of  2.4 
cents  per  mila  This  met  with  opposition  on  the  part  of  the 
state  authorities,  and  the  carriers  severally  brought  suits  against 
them,  in  the  district  court  for  the  northern  district  of  Illinois, 
to  enjoin  them  from  interfering,  by  civil  or  .criminal  proceed- 
ings, or  otherwise,  with  the  establishment  and  maint^iance  of 
snch  intrastate  rates  under  the  Oonmiission'e  order.  The  suits 
were  consolidated  and  the  present  appeals  are  from  decrees  dis- 
missing the  bills  for  want  of  equity,  and  dismissing  cross  bills 
of  the  state  authorities  for  want  of  jurisdiction. 

Mr.  Justice  Van  Devanter,  after  making  the  foregoing  state- 
ment, delivered  the  (pinion  of  the  court : 

[1]  The  questions  to  which  attention  is  first  invited  relate  to 
the  power  of  the  district  court  in  the  northern  district  of  Illinois 
to  entertain  the  suits  and  the  cross  bills,  in  view  of  the  juris- 
dictional provision  in  the  Act  of  October  22,  1913,  chap.  32,  38 
Stat,  at  L.  219,  Comp.  Stat.  1916,  §  994,  that  a  suit  "to  enforce, 
suspend  or  set  aside,  in  whole  or  in  part,"  an  order  of  the  Com- 
mission relating  to  transportation,  and  made  upon  petition,  may 
be  brought  only  in  the  district  "wherein  is  the  residence  of  the 

portation  of  passengexs  between  East  St.  Louis,  Illinois,  and  the  same  lUinois 
points,  by  more  than^  a  reasonable  bridge  toll;  or  fares  constructed  upon  a 
higher  basis  per  mile,  bridge  tolls  excepted,  than  fares  contemporaneously 
maintained  between  Illinois  points  intermediate  between  St.  Louis,  Missouri, 
and  points  in  Illinois,  as  such  fares  have  been  found  in  said  report  to  be 
unlawfully  discriminatory. 

"It  is  further  ordered.  That  the  above  defendants,  according  as  they  par- 
ticipate in  the  transportation,  be,  and  they  are  hereby,  notified  and  required 
to  cease  and  desist,  on  or  before  January  15,  lOITJI  and  thereafter  to  abstain, 
from  publishing,  demanding,  or  collecting  fares  for  the  transportation  of  pas- 
sengers between  St.  Louis,  Missouri,  and  points  in  Illinois,  the  basis  of  which 
per  mile,  bridge  tolls  excepted,  is  higher  than  the  basis  per  mile  for  fares 
contemporaneously  maintained  between  Chicago  and  the  same  Illinois  points, 
as  8iich  fares  have  been  found  in  said  report  to  be  unlawfully  discriminatory. 
P.U.R.1918C. 
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party  or  any  of  the  parties  upon  whose  petition  the  order  vas 
made." 

It  was  objected  in  the  district  court  that  the  suits  were  brought 
to  enforce  the  Commission's  (wrder,  and  therefore  could  be  enter- 
tained only  in  the  eastern  district  of  Missouri,  which  embraces 
the  residence  of  the  party  upon  whose  petition  the  order  was 
made.  But  the  court  sustained  its  jurisdiction,  ruling  that  the 
suits  were  not  of  the  nature  indicated  by  the  objection. 

**It  is  further  ordered,  That  the  above-named  defendants,  according  as  they 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  cease  and  desist,  on  or  before  January  15,  1917,  and  thereafter 
to  abstain,  from  publishing,  demanding,  or  collecting  passenger  fares  between 
Keokuk,  Iowa,  and  points  in  Illinois  upon  a  basis  higher  than  2.4  cents  per 
mile,  bridge  tolls  excepted,  which  basis  was  found  reasonable  in  said  report, 
or  higher  per  mile  than  the  fares  contemporaneously  exacted  for  the  trans- 
portation of  passengers  between  Illinois  points,  directly  opposite  Keokuk  and 
the  same  Illinois  points,  by  more  than  a  reasonable  bridge  toll;  or  fares  con- 
structed upon  a  higher  basis  per  mile,,  bridge  tolls  excepted,  than  fares  con- 
temporaneously maintained  between  lUinoia  iraints  intermediate  between 
Keokuk,  Iowa,  and  points  in  Illinois,  as  such  fares  have  been  found  in  said 
r^ort  to  be  unlawfully  discriminatory. 

"It  is  further  ordered.  That  the  above-named  defendants,  aceording  as  tkey 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  cease  and  desist,  on  or  before  January  15,  1017,  and  thereafter 
to  abstain,  from  publisliing,  demanding,  or  collecting  fares  for  the  transpor- 
tation of  passengers  between  Keokuk,  Iowa,  and  points  in  Illinois^  the  basia 
of  which  per  mile,  bridge  tolls  excepted,  is  higher  than  the  basis  per  mile 
for  fares  contemporaneously  maintained  between  Chicago  and  the  same  Illi- 
nois points,  as  such  fares  have  been  found  in  said  repoH.  to  be  unlawfully 
discriminatory. 

"It  is  further  ordered.  That  the  above-named  defendants,  according  as  they 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  establish  and  put  in  force  on  or  before  January  16,  1017,  upon 
notice  to  this  Commission  and  to  the  general  public  by  not  less  than  thirty 
days'  filing  and  posting  in  the  manner  prescribed  in  §  6  of  the  Act  to  Regu- 
late Commerce,  and  thereafter  to  maintain  and  apply  to  the  transportation 
of  passengers  between  St.  Louis  and  points  in  Illinois  fares  upon  a  basis  not 
in  excess  of  the  fares  between  East  St.  Louis,  Illinois,  and  the  same  points 
by  more  than  a  reasonable  bridge  toll;  nor  upon  a  higher  basis  per  mile, 
bridge  tolls  excepted,  than  fares  contemporaneously  maintained  between  Illi- 
nois points  intermediate  between  St.  Louis  and  points  in  Illinois,  as  such 
fares  have  been  foimd  in  said  report  to  be  unlawfully  discriminatory. 

"It  is  further  ordered.  That  the  above-named  defendants,  according  as  they 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  establish  and  put  in  force  on  or  before  Jfanuary  15,  1017,  upon 
notice  to  this  Commission  and  to  the  general  public  by  not  less  than  thirty 
days'  filing  and  posting  in  the  manner  prescribed  in  §  6  of  the  Act  to  Kegu- 
P.U.R.1018C. 
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In  common  acceptation^  a  suit  to  enforce  an  order  of  the  Com- 
ndssicm  is  one  which  seeks  to  compel  the  carrier  to  whom  the 
order  is  directed  to  yield  obedience  to  its  command.  Nothing 
in  the  jurisdictional  provision  suggests  that  this  is  not  what  is 
intended,  and  that  it  is  shown  by  the  provision  in  §  16  of  the 
Act  to  Kegulate  Commerce  [Feb.  4,  1887,  24  Stat,  at  L.  384, 
chap.  104,  as  amended],  chap.  309,  36  Stat  at  L.  554,  §  13, 
Comp.  Stat.  1916,  §  8584,  that,  if  an  order  respecting  transpor- 

late  Commeroe,  aad  thereafter  to  maintain  and  apply  to  the  transportation 
of  passengers  between  St.  Louis,  Missouri,  and  points  in  Illinois  fares^  the 
basis  of  which  per  mile,  bridge  tolls  excepted,  is  not  higher  than  the  basis 
per  mile  for  fares  contemporaneously  maintained  between  Chicago  and  those 
same  Illinois  points. 

"It  is  further  ordered,  That  the  above-named  defendants^  according  as  they 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  establish  and  put  in  force  on  or  before  January  16,  1917,  upon 
notiee  to  this  Commission  and  to  the  general  public  by  not  less  than  thirty 
days'  filing  and  posting  in  the  manner  prescribed  in  §  6  of  the  Act  to  Regu- 
late Commerce,  and  thereafter  to  maintain  and  apply  to  the  transportation 
of  passengers  between  Keokuk,  Iowa,  and  points  in  Illinois  fares  upon  a 
basis  not  in  excess  of  2.4  cents  per  mile,  bridge  tolls  excepted,  which  basis 
has  been  foimd  reasonable  in  the  said  report,  nor  in  excess  per  mile  of  the 
fares  between  points  in  Illinois  directly  opposite  to  Keokuk  and  the  same 
points  by  more  than  a  reasonable  bridge  toll;  nor  upon  a  higher  basis  per 
mile,  bridge  tolls  excepted,  than  fares  contemporaneously  effective  between 
Illinois  points  intermediate  between  Keokuk,  Iowa,  and  points  in  Illinois. 

"It  is  further  ordered.  That  the  above-named  defendants,  according  as  they 
participate  in  the  transportation,  be,  and  they  are  hereby,  notified  and  re- 
quired to  establish  and  put  in  force  on  or  before  January  15,  1017,  upon 
notice  to  this  Commission  and  to  the  general  public  by  not  less  than  thirty 
days'  filing  and  posting  in  the  manner  prescribed  in  §  6  of  the  Act  to  Regu- 
late Commerce,  and  thereafter  to  maintain  and  apply  to  the  transportation 
of  passengers  between  Keokuk,  Iowa,  and  points  in  Illinois  fares,  the  basis 
of  which  per  mile,  bridge  tolls  excepted,  is  not  higher  than  the  basis  per 
mile  for  fares  contemporaneously  maintained  between  Chicago  and  those 
same  Illinois  points. 

''It  is  further  ordered.  That  said  defendants,  according  as  they  participate 
in  the  transportation,  be,  and  they  are  hereby,  notified  and  required  to  cease 
and  desist,  on  or  before  January  15,  1917,  and  thereafter  to  abstain,  from 
the  undue  preferences  and  the  undue  and  imreasonable  prejudiees  and  dis- 
advantages found  in  said  report  to  result  from  the  contemporaneous  main- 
tenance between  Illinois  points  of  passenger  fares,  which  fares,  in  combina- 
tion with  other  fares  required  or  permitted  by  this  order,  would  produce  the 
discrimination  against  interstate  commerce  and  the  undue  pvefereaees  in 
favor  of  intrastate  commerce  condemned  in  the  report  of  the  Commission. 

"And  it  is  further  ordered.  That  this  order  shall  continue  in  force  for  a 
period  of  not  less  than  two  years  from  the  date  when  it  shall  take  effect." 
P.U.IU0J8a 
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tation  be  not  obeyed  by  the  carrier,  the  same  may  be  enforced 
at  the  suit  of  the  Commission,  an  injured  party,  or  the  United 
States,  by  an  appropriate  writ  of  process  restraining  the  carrier 
from  further  disobedience  and  enjoining  upon  it  due  compliance 
with  the  order.  A  reading  of  both  provisions  leaves  no  room 
to  doubt  that  the  suit  to  enforce  so  clearly  outlined  in  one  is  the 
suit  intended  by  the  other. 

But  these  were  not  suits  of  that  type.  They  were  begun  by 
the  carriers,  not  against  them,  and  proceeded  upon  the  theory, 
not  that  the  carriers  were  in  default,  but  that  they  were  pro- 
ceeding to  obey  the  order.  What  was  alleged  and  sought  to  be 
enjoined  was  threatened  action  on  the  part  of  the  defendants,  the 
state  authorities,  whereby  obedience  on  the  part  of  the  carriers 
would  be  obstructed  and  made  the  occasion  for  subjecting  them 
to  divers  criminal  proceedings,  suits  for  penalties,  and  the  like. 
In  other  words,  the  suits  were  brought  to  prevent  complete  obedi- 
ence by  the  carriers  from  being  wrongfully  obstructed  and  em- 
barrassed, but  not  to  enforce  the  order  in  the  sense  of  the  juris- 
dictional provision.  Therefore  that  provision  was  not  applicable 
to  them.  They  properly  came  within  the  provision  in  §  1  of  the 
Act  of  June  18,  1910,  chap.  309,  36  Stat,  at  L.  539,  repeated  in 
Judicial  Code,  §  207  [36  Stat,  at  L.  1148,  chap.  231,  Comp. 
Stat.  1916,  §  993],  which  preserves  and  continues  the  general 
jurisdiction  of  the  district  courts  over  cases  and  proceedings  not 
therein  enumerated. 

[2]  At  this  point  it  will  be  convenient  to  dispose  of  another 
objection  relating  to  the  principal  suits,  but  not  turning  on  the 
jurisdictional  provision.  Shortly  after  the  carriers'  bills  were 
filed,  the  court,  acting  upon  a  motion  of  the  defendants,  ruled 
that  the  United  States  and  the  Commission  were  necessary  par- 
ties, ordered  that  they  be  made  defendants,  and  directed  the 
issue  of  process  against  them.  After  they  were  thus  brought  in, 
the  matter  was  considered  again  and  the  bills  were  dismissed  as 
to  them  for  want  of  jurisdiction.  The  defendants  now  say  that 
after  this  dismissal  the  court  did  not  have  before  it  the  requisite 
parties  to  enable  it  to  entertain  the  bills.  But  the  point  is  not 
tenable.  There  was  no  statute  making  the  United  States  or  the 
Commission  a  necessary  party  to  bills  of  that  nature,  nor  was  the 
relief  sought  such  as  to  render  the  presence  of  either  essential 
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under  the  rules  applicable  to  suits  in  equity.  It  well  may  be 
that  either  or  both,  if  desiring  to  intervene,  would  have  been 
permitted  to  do  so,  but  there  is  no  warrant  for  thinking  that, 
without  their  presence,  the  bills  could  not  be  entertained. 

[3-5]  The  cross  bills  assailed  the  validity  of  the  Commis- 
sion's order  on  various  grounds,  and  concluded  with  a  prayer 
that  it  be  set  aside  and  annulled,  and  that  the  United  States  and 
the  Commission  be  enjoined  from  enforcing  it  and  the  carriers 
from  complying  with  it.  Passing  the  fact  that  they  were  pre- 
sented as  cross  bills,  it  is  apparent  that,  in  subject-matter  and 
purpose,  they  were  suits  to  set  aside  the  order.  By  statute  such 
suits  are  required  to  be  brought  against  the  United  States  (Judi- 
cial Code,  §§  208,  211;  chap.  32,  38  Stat,  at  L.  219,  220),  and 
the  jurisdictional  provision  before  mentioned  permits  them  to  be 
brought  only  in  designated  districts.  Here  the  eastern  district 
of  Missouri  was  the  one  designated,  the  order  being  one  that  was 
made  upon  the  petition  of  a  resident  of  that  district.  The  United 
States  had  consented  to  be  sued  there,  but  not  elsewhere,  and, 
being  suable  only  by  its  consent,  could  not  be  sued  in  a  district 
not  within  the  consent  given.  See  Finn  V.  United  States,  123 
U.  S.  227,  232,  233,  31  L.  ed.  128,  130,  8  Sup.  Ct.  Kep.  82; 
Schillinger  v.  United  States,  155  U.  S.  163,  166,  39  L.  ed.  108, 
109,  15  Sup.  Ct.  Eep.  85.  It  therefore  is  certain  that  the  cross 
bills  could  not  be  entertained  in  the  northern  district  of  Illinois, 
unless  in  this  regard  there  be,  as  is  asserted,  a  valid  distinction 
between  a  cross  bill  and  an  original  bill.  No  doubt  there  are 
situations  in  which  a  cross  bill  against  an  ordinary  suitor  may 
be  considered  and  dealt  with  in  virtue  of  the  jurisdiction  over 
the  principal  suit,  even  though  as  an  original  bill  it  could  not 
be  entertained  (see  Denver  v.  New  York  Trust  Co.  229  U.  S. 
123,  135,  57  L.  ed.  1101,  1121,  33  Sup.  Ct.  Kep.  651,  and  cases 
cited)  ;  but  it  is  otherwise  where  the  cross  bill  is  against  the 
United  States,  for  no  suit  against  it  can  be  brought  without  its 
consent  given  by  law.  Its  immunity  recognizes  no  distinction 
between  cross  bills  and  original  bills,  or  between  ancillary  suits 
and  original  suits,  but  extends  to  suits  of  every  class.  United 
States  V.  McLemore,  4  How.  286,  11  L-  ed.  977 ;  Hill  v.  United 
States,  9  How.  386,  13  L.  ed.  185 ;  Reeside  v.  Walker,  11  How. 
272,  290,  13  L.  ed.  693,  700;  De  Qroot  v.  United  States,  5  Wall. 
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419,  431-483,  18  L.  ed.  700,  703,  704;  Carr  v.  United  States, 
98  U-  S.  433,  437,  25  L.  ed.  209,  211;  Belknap  v.  Schild,  161 
U.  S.  10,  16,  40  L.  ed.  599,  601,  16  Sup.  Ct.  Rep.  443.  Thus 
the  cross  bills  as  such  had  no  better  standing  than  they  would 
have  had  as  original  bills. 

The  claim  is  made  that  in  any  event  the  cross  bills  should 
have  been  retained  as  to  the  defendants  therein  other  than  the 
United  States.  But  this  is  not  an  admissible  view.  As  before 
indicated,  the  United  States  is  made  by  statute  a  necessary  party 
to  a  suit  to  set  aside  an  order  of  the  Commission,  and  this  means 
that  it  is  to  stand  in  judgment  as  representing  the  public.  If  the 
state  authorities  thought  the  order  should  be  set  aside,  and  wished 
to  test  their  right  to  affirmaive  relief  along  that  line,  they  should 
have  resorted  to  the  court  empowered  by  law  to  entertain  a  suit 
of  that  nature. 

It  follows  that  the  district  court  rightly  disposed  of  the  juris- 
dictional questions  by  entertaining  the  principal  suits  and  declin- 
ing to  entertain  the  cross  bills. 

[6,  7]  Whether  the  suits  by  the  carriers  were  rightly  dis- 
missed on  the  merits  is  the  principal  question,  and  its  solution 
turns  on  the  power  of  the  Commission  to  deal  with  discrimina-  . 
tion  arising  out  of  a  disparity  in  interstate  and  intrastate  rates, 
and  on  the  scope  and  effect  of  the  order  made. 

In  their  answers  the  state  authorities  took  the  position  that, 
in  so  far  as  the  order  purports  to  authorize  or  require  a  removal 
of  the  discrimination  found  to  exist  by  a  change  in  intrastate 
rates,  it  is  in  excess  of  any  power  that  has  been  or  can  be  con- 
ferred on  the  Commission,  and  therefore  neither  relieves  the 
carriers  from  full  compliance  with  the  state  rate  law,  nor  pre- 
vents that  law  from  being  fully  enforced  against  them.  If  the 
premise  were  sound  the  conclusion  doubtless  would  follow;  for 
where  the  Commission  makes  an  order  which  it  has  no  power  to 
make,  the  order  is  necessarily  void,-  not  merely  voidable.  But 
that  the  premise  is  not  sound  is  settled  by  the  Shreveport  Case, 
Houston  E.  &  W.  T.  R.  Co.  v.  United  States,  234  U.  S.  342,  58 
L.  ed.  1341,  34  Sup.  Ct  Rep.  833.  Upon  full  consideration  it 
there  was  held : 

1,  Under  the  commerce  clause  of  the  Constituticm,  Congress 
has  ample  power  to  prevent  the  common  instrumentalities  of 
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interstate  and  intrastate  commerce,  such  as  the  railroads,  from 
being  used  in  their  intrastate  operations  in  such  manner  as  to 
affect  injuriously  traffic  which  is  interstate. 

2.  Where  unjust  discrimination  against  interstate  commerce 
arises  out  of  the  relation  of  intrastate  to  interstate  rates  this  pow- 
er may  he  exerted  to  remove  the  discrimination,  and  this  whether 
the  intrastate  rates  are  maintained  under  a  local  statute  or  hy  the 
voluntary  act  of  the  carrier. 

3.  In  correcting  such  discrimination  Congress  is  not  restricted 
to  an  adjustment  or  reduction  of  the  interstate  rates,  but  may 
pi-escrihe  a  reasonable  standard  to  which  they  shall  conform  and 
require  the  carrier  to  adjust  the  intrastate  rates  in  such  way  as 
to  remove  the  discrimination ;  for  where  the  interstate  and  intra- 
state transactions  of  carriers  are  so  related  that  the  effieotive  regu- 
lation of  one  involves  control  of  the  other,  it  is  Congress,  and  not 
the  state,  that  is  entitled  to  prescribe  the  dominant  rule. 

4.  It  is  admissible  for  Congi;es8  to  provide  for  the  execution 
of  this  power  through  a  subordinate  body  such  as  the  Interstate 
Commerce  Commission,  and  this  it  has  done  by  the  Act  to  Regu- 
late Commerce. 

5.  Where,  in  the  exercise  of  its  delegated  authority,  the  Com- 
mission not  only  finds  that  a  disparity  in  the  two  classes  of  rates 
is  resulting  in  unjust  discrimination  against  interstate  commerce, 
but  also  determines  what  are  reasonable  rates  for  the  interstate 
traffic,  and  then  directs  the  removal  of  the  discrimination,  the 
carrier  not  only  is  entitled  to  put  in  force  the  interstate  rates 
found  reasonable,  but  is  free  to  remove  the  forbidden  discrimina- 
tion by  bringing  the  intrastate  rates  to  the  same  level. 

Upon  further  consideration  that  decision  was  approved  and 
followed  in  American  Exp.  Co.  v.  South  Dakota,  244  TJ.  S.  617, 
61 L  ed.  1352,  P.IT.R1917F,  45,  37  Sup.  Ct  Rep.  «56. 

[8]  The  parties  differ  widely  about  the  scope  of  the  order. 
The  carriers  assert  that  it  covers  every  intrastate  passenger  rate 
in  Illinois,  is  addressed  to  the  removal  of  discrimination  found  to 
be  state  wide,  and  gives  an^le  authority  for  increasing  all  rates 
between  points  in  Illinois  from  2  cents  to  2.4  cents  per  mila  On 
the  other  hand,  the  state  authorities  assert  that  it  is  not  state 
wide,  and  that  the  extent  to  which  it  is  intended  to  affect  the  state- 
made  rates  is  so  indefinitedy  apd  vaguely  stated  as  to  make  it 
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inoperative  and  of  no  effect  as  to  them.  Of  course,  the  Commis- 
sion could  adjust  the  remedy  to  the  evil  and  make  the  order  as 
broad  as  the  wrongful  discrimination;  and  not  improbably  it 
would  intend  to  go  that  far  and  no  farther.  But  the  extent  of  the 
discrimination  found  and  of  the  remedy  applied  must  be  gathered 
from  the  reports  and  order  of  the  Commission,  for  they  consti- 
tute the  only  authoritative  evidence  of  its  action.  The  reports 
show  that  the  only  discrimination  found  relates  to  the  passenger 
traffic  between  Illinois  and  two  cities  outside  that  state, — St. 
Louis  and  Keokuk.  There  is  no  j&nding  that  this  traffic  extends 
in  appreciable  volume  to  all  sections  of  Illinois.  As  to  some 
sections  its  volume  may  be  very  large  and  as  to  others  almost  or 
quite  negligible.  At  best  the  reports  leave  the  matter  uncertain. 
Obviously  this  traffic  is  only  a  small  part  of  the  interstate  pas- 
senger traffic  moving  over  the  railroads  in  Illinois,  and  yet  the 
finding  is  merely  that  there  was  discrimination  against  this  part. 
Had  the  Conmiission  regarded  the  discrimination  as  srate  wide, 
it  is  but  reasonable  to  believe  that  it  would  have  said  so  in  its 
findings.  And  had  it  intended  to  require  or  authorize  a  state- 
wide readjustment  of  the  intrastate  rates,  it  doubtless  would  have 
given  direct  expression  to  that  purpose,  which  easily  could  have 
been  done  in  a  few  lines.  But  neither  in  any  part  nor  as  a  whole 
does  the  order  plainly  manifest  such  a  purpose-  In  harmony 
with  the  reports  it  deals  with  the  intrastate  rates  in  so  far  only 
as  they  result  in  discrimination  against  interstate  traffic  to  and 
from  St.  Louis  and  Keokuk.  Its  most  comprehensive  para- 
graph— the  next  to  the  last — declares  that  the  carriers  must  "ab- 
stain from  the  undue  preferences  and  the  undue  and  unreason- 
able prejudices  and  disadvantages  found  in  said  report  to  result 
from  the  contemporaneous  maintenance  between  Illinois  points 
of  passenger  fares,  which  fares,  in  combination  with  other  fares 
required,  or  permitted  by  this  order,  would  produce  the  discrimi- 
nation against  interstate  commerce  and  the  undue  preference  in 
favor  of  intrastate  conuneroe  condemned  in  the  report  of  the 
Comihission."  But  even  here  the  general  tenns  are  so  far  re- 
strained by  the  reference  to  the  reports  as  to  show  that  nothing 
more  is  intended  than  to  command  the  removal  of  the  discrimina- 
tion to  which  the  traffic  to  and  from  St.  Louis  and  Keokuk  is 

subjected.  Besides,  this  paragraph  evidently  proceeds  upon  the 
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theory  that  some  of  the  intrastate  rates  are  not  affeeted  by  the 
other  paragraphs,  and  ought  not  to  be  disturbed  save  where  their 
use  in  connection  with  rates  sancticmed  by  the  order  will  be  pro- 
ductive of  the  discrimination  which  it  is  intended  to  correct. 

But  while  the  order  shows  that  it  is  not  intended  to  require 
or  authorize  a  readjustment  of  all  the  intrastate  rates,  the  de- 
sci-iption  of  those  to  which  it  applies  is  at  best  indefinite.  There 
may  be  less  uncertainty  in  some  parts  of  the  order  than  in  otLers, 
but  when  each  is  read  in  the  light  of  the  rest  and  all  in  the  liglit 
of  the  reports,  it  is  apparent  that  none  has  a  certain  or  definite 
field  of  operation.  The  imcertainty  arises  out  of  a  failure  to 
designate  with  appropriate  precision  the  territory  or  points  to  and 
from  which  the  intrastate  rates  must  or  may  be  readjusted,  and 
this  omission  accords  with  the  absence  from  the  reports  of  any 
finding  showing  definitely  the  territory  or  points  where  those 
rates  operate  prejudicially  against  the  interstate  traffic  which 
the  order  is  intended  to  protect. 

To  be  effective  in  respect  of  intrastate  rates  established  and 
maintained  imder  state  authority  an  order  of  the  Commission  of 
the  kind  now  under  consideration  must  have  a  definite  field  of 
operation,  and  not  leave  the  territory  or  points  to  which  it  ap- 
plies imcertain.  Upon  this  point  we  said  in  American  Exp.  Co. 
V.  South  Dakota,  supra,  p.  625: 

^'Where  a  proceeding  to  remove  unjust  discrimination  presents 
solely  the  question  whether  the  carrier  has 'improperly  exercised 
its  authority  to  initiate  rates,  the  Commission  may  legally  order, 
in  general  terms,  the  removal  of  the  discrimination  shown,  leav- 
ing upon  the  carrier  the  burden  of  determining  also  the  points  to 
and  from  which  rates  must  be  changed,  in  order  to  effect  a  re- 
moval of  the  discrimination.  But  where,  as  here,  there  is  a  con- 
flict between  the  Federal  and  the  state  authorities,  the  Commis- 
sion's order  cannot  serve  as  a  justification .  for  disregarding  a 
regulation  or  order  issued  under  state  authority  unless,  and  ex- 
cept so  far  as,  it  is  definite  as  to  the  territory  or  points  to  which 
it  applies..  For  the  power  of  the  Commission  is  dominant  only 
to  the  extent  that  the  exercise  is  found  by  it  to  be  necessary  to  re 
move  the  existing  discrimination  against  interstate  traffic." 

In  construing  Federal  statutes  enacted  under  the  power  con- 
ferred by  the  commerce  clause  of  the  Constitution  the  rule  is 
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that  it  should  never  be  held  that  Congress  intends  to  supersede 
or  suspend  the  exercise  of  the  reserved  powers  of  a  state,  even 
where  that  may  be  done,  unless,  and  except  so  far  as,  its  purpose 
to  do  so  is  clearly  manifested.  Reid  v.  Colorado,  187  U.  S. 
137,  148,  47  L.  ed.  108,  114,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim. 
Hep.  506;  Cummings  v.  Chicago,  188  U.  S.  410,  430,  47  L.  ed. 
525,  531,  23  Sup.  Ct.  Rep.  472 ;  Savage  v.  Jones,  225  U.  S. 
501,  56  L.  ed.  1182,  32  Sup.  Ct.  Rep.  715;  Missouri,  K  &  T. 
R.  Co.  V.  Harris,  234  U.  S.  412,  419,  68  L.  ed.  1377,  1382, 
L.R.A.1915E,  942,  34  Sup.  Ct.  Rep.  790.  This  being  true  of 
an  act  of  Congress,  it  is  obvious  that  an  order  of  a  subordinate 
agency,  such  as  the  Commission,  should  not  be  given  precedence 
over  a  state  rate  statute  otherwise  valid,  xinless,  end  except  so 
far  as,  it  conforms  to  a  high  standard  of  certainty. 

We  conclude  that  the  uncertainty  in  this  order  is  such  as  to 
render  it  inoperative  and  of  no  effect  as  to  the  intrastate  rates 
established  and  maintained  under  a  law  of  the  state,  and  there- 
fore that  the  suits  by  the  carriers  were  rightly  dismissed  on  the 
merits. 

Decrees  affirmed. 

Mr.  Justice  Holmes  took  no  part  in  the  consideration  or  deci- 
sion of  this  case. 


WISCONSIN  SUPREME  COURT. 

MENASHA  WOODE-SrWARE  COMPANY 

V, 

RAILROAD  COMMISSION  OF  WISCONSIN  et  al. 
WISCONSIN  &  NORTHERN  RAILROAD  COMPANY 


RAILROAD  COM^flSSION  OF  WISCONSIN  et  al. 

(—  Wis.  — ,  166  N.  W.  435.) 

Service  —  BaUroads  —  Spur  track  —  Over  same  route  far  which  an 
extension  ivaa  refused  —  Pou^r  of  Commission, 

1.  The  refusal  of  the  Wisconsin  Commission  to  grant  a  certificate 
of  convenience  and  necessity  for  the  building  of  a  railroad  line  exten- 
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don  does  not  preyent  it  fr<Mii  making  an  order  for  the  oonatruction  of  a 
spur  track  over  the  same  route  for  which  no  certificate  is  required, 
prior  to  the  expiration  of  the  statutory  period  within  which  a  new  ap- 
plication for  the  extension  could  be  filed;  since  the  spur  track,  though 
a  part  of  the  system,  is  a  facility  for  the  shippers  at  whose  expense  it 
was  built,  and  not  in  fact  an  extension,  which,  when  constructed  be- 
comes an  integral  part  of  the  system,  to  be  operated  by  the  utility  as  a 
common  carrier  in  the  service  of  all  the  public  on  equal  terms. 
Appeal  and  review  —  Action  to  vacate  Commission  order  —  Issue  l>e- 
fore  court  —  Burden  of  proof, 

2.  In  an  action  brought  to  vacate  an  order  of  the  Wisconsin  Com- 
mission under  §  1797-16  Wis.  Stat,  the  court  does  not  try  questions  of 
fact  like  a  court  of  first  instance,  but  only  determines  whether  the  order 
is  "unlawful  or  unreasonable,"  and  upon  the  question  the  burden  of 
proof  is  upon  the  plamtift  to  show  the  fact  by  clear  and  satisfactory 
evidence. 

Service  —  Railroad  —  Spur  trade  —  Practically  indispensable  to  in- 
dustry served  —  Evidence  -*  Reasonableness  of  order, 

3.  A  finding  of  the  Wisconsin  Commission  that  the  building  of  a 
spur  track  to  timber  lands  of  a  lumber  company  operating  mills  50  or 
60  miles  away,  to  which  the  logs  are  to  be  carried  over  the  spur  and 
main  line  of  a  carrier,  is  practically  indispensable  to  the  successful 
operation  of  the  industry,  based  jon  evidence  tending  to  show  tiiat  con- 
siderable saving  in  freight  charges  would  be  made  in  shipping  by  this 
method  rather  than  over  the  Hne  of  another  carrier  engaged  in  building 
an  extension  to  serve  the  same  territory  under  prior  authorization  of 
the  Commission,  will  not  be  disturbed  by  the  Wisconsin  supreme  court 
as  being  unreasonable,  even  though  all  minds  would  not  agree  that  the 
construction  of  the  spur  is  practically  indispensable. 

Service -^  RailriUMd '^  Spur  tracTc -^  Public  interest  ^  Depriving  com- 
peting  road  of  shipping  —  Weight  —  ReasonaJbleness  of  order, 

4.  In  determining  whether  the  building  of  a  spur  track  will  be  im- 
reasonably  harmful  to  public  interest,  the  fact  that  if  it  is  authorized 
another  railroad  will  lose  the  carriage  of  millions  of  feet  of  logs  is  to 
be  carefully  considered,  but  is  not  controlling  to  the  extent  of  rendering 
an  order  requiring  the  spur's  construction  unreasonable,  where  the  situ- 
ation is  such  that  reasonable  minds  can  say  that  the  public  benefits  on 
its  fidde  will  outweigh  any  public  injury  resulting  from  the  decrease 
in  other  revenues  of  the  other  road. 

(EsoHWEiLER,  J.,  dissents.) 

[February  6,  1918.] 

Appbai.  from  Circuit  Court,  Dane  County,  John  J.  Gregory, 
Judge,  from  order  dismigsing  complainants  of  the  Menasha 
Woodenware  Company  and  the  Wisconsin  &  Northern  Railroad 
Company  to  vacate  an  order  of  the  Railroad  Commission  of  Wis- 
consin requiring  the  respondent  the  Chicago  &  Korthwestem 
Railway  Company  to  construct  a  spur  track  to  certain  timber 

lands  belonging  to  the  respondent  the  Oconto  Company;  affirmed.     C^ooolp 
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For  Commission  case  on  extension  proceedings,  see  P.U.R. 
1917A,  303. 

For  Commission  case  on  spur  track  application,  see  P.U.R. 
1917F,  370. 

These  are  two  actions  brought  under  §  1797-16,  Wis.  Stat,  to 
vacate  an  order  of  the  Railroad  Commission  of  Wisconsin  com- 
manding the  respondent  the  Chicago  &  Northwestern  Railway 
Company  to  condemn  the  right  of  way  for,  construct,  and  operate 
a  spur  track  1|  miles  in  length  from  the  terminus  of  one  of  its 
branch  lines  to  certain  timber  lands  owned  by  the  respondent  the 
Oconto  Company.  The  Menasha  Woodenware  Company  owns 
the  land  through  which  the  spur  track  is  to  be  laid,  and  owns 
nearly  one  third  of  the  capital  stock  of  the  Wisconsin  &  Northern 
Railroad,  a  commercial  railroad  corporation  operating  a  railroad 
a  few  miles  to  the  west  thereof.  The  situation  will  be  more  easily 
understood  by  reference  to  the  accompanying  map. 
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The  Kingston  branch  of  the  Chicago  &  Northweetem  Railway 
(which  connects  with  the  main  line  road  near  a  station  called 
Kingston,  some  15  miles  southeast  of  the  south  end  of  the  branch 
as  shown  on  the  map)  terminates  at  the  south  line  of  section  31, 
township  32  north,  of  range  15  east.  The  proposed  spur  extends 
northeastward  about  a  mile  and  a  half  through  unoccupied  timber 
lands  of  the  appellant  the  Menasha  Woodenware  Company,  and 
there  reaches  a  body  of  lands  the  timber  upon  which  is  owned  by 
the  Oconto  Company.  These  timber  lands  extend  northwestward 
from  this  point  in  a  fairly  compact  shape  through  townships  32 
and  33,  and  amount  to  somewhere  near  16,000  acres,  with  stand- 
ing timber  thereon  estimated  to  be  about  160,000,000  feet.  The 
Oconto  Company  has  for  many  years  owned  and  operated  a  lum- 
ber mill  at  Oconto,  Wisconsin,  the  plant  being  valued  at  about 
$180,000,  employing  nearly  300  men,  and  having  a  capacity  of 
18,000,000  to  20,000,000  feet  per  annum  when  run  in  the  day- 
time only.  The  testimony  tended  to  show  that  this  timber  was 
purchased  by  the  Oconto  Company  for  the  purpose  of  supplying 
its  mill  at  Oconto,  and  that  it  has  no  other  source  of  supply.  De- 
siring to  obtain  railroad  facilities  for  the  transportation  of  this 
timber  to  their  mill  at  Oconto,  the  Oconto  Company  induced  the 
Chicago  Northwestern  Railway  Company  in  May,  1916,  to  apply 
to  the  Railroad  Commission  for  a  certificate  of  convenience  and 
necessity  to  extend  the  Kingston  branch  line  about  9  miles  in  a 
general  northwesterly  direction  through  township  32,  and  ending 
near  the  center  of  section  27,  township  33,  range  14.  Before 
this  application  was  passed  upon  the  Wisconsin  &  Northern  Com- 
pany applied  for  a  certificate  of  convenience  and  necessity  to  con- 
struct a  branch  line  from  its  station  of  Hollister  northeasterly 
and  then  southeasterly,  practically  along  the  dotted  line  indicated 
on  the  map,  a.distance  of  8  or  9  miles,  and  the  Commission  denied 
the  application  of  the  Northwestern  company  and^  granted  the 
application  to  the  Wisconsin  &  Northern  Company.  About  a 
mile  and  a  half  of  said  extension  has  been  built,  but  not  sufficient 
to  serve  the  needs  of  the  Oconto  Company.  This  authorized  ex- 
tension is  indicated  on  the  map  by  the  dotted  line. 

The  Wisconsin  &  Northern  Railroad  does  not  reach  Oconto, 
but  runs  to  Shawano,  52  miles  south  of  Hollister.  In  order  to 
reach  Oconto  from  Hollister  freight  must  be  sent  to  Shawano,  and 
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tken  transshipped  over  the  Chicago  &  Northwestern  line  a  dis- 
tance of  40  miles  to  Oconto,  paying  two  tariff  rates,  amounting 
in  the  aggregate  to  3,2  cents  per  hundred  pounds.  The  distance 
from  the  terminus  of  the  Kingston  branch  to  Oconto  on  the  line 
of  the  Northwestern  railroad  is  about  49  miles,  and  the  freight 
rate  on  logs  1.6  cents  per  hundred,  making  a  difference  of  $2.10 
in  freight  charge  on  every  thousand  feet  of  logs  shipped  to  Oconto. 
If  the  spur  in  question  is  built  it  is  the  intention  of  the  Oconto 
Company  to  build  logging  railroads  on  its  own  lands  running 
northwestward  (very  nearly  or  quite  along  the  surveyed  line  of 
the  proposed  extension  which  the  Railroad  Commission  refused  to 
allow  the  Northwestern  Railway  Company  to  build),  so  as  to 
bring  its  timber  to  the  Kingston  branch  for  transport  to  its  mills 
at  Oconto. 

Both  the  Menasha  company  and  the  Wisconsin  &  Northern 
Northern  Railroad  Company  appeared  before  the  Railroad  Com- 
mission and  opposed  the  making  of  the  order  directing  the  spur 
to  be  built  upon  several  grounds,  which  are  practically  the  same 
grounds  taken  by  them  in  the  present  actions,  and  may  be  briefly 
stated  as  follows:  (1)  The  proposed  spur  track  is  not  to  serve 
any  "industry  or  enterprise"  within  the  meaning  of  §  1797-llm, 
Wis.  Stat;  (2)  even  if  this  objection  be  held  untenable,  still 
the  spur  track  is  not  practically  indispensable  to  the  successful 
operation  of  any  industry  or  enterprise;  (3)  the  building  of  the 
spur  track  will  be  unreasonably  harmful  to  the  public  interest; 
C4)  the  application  for  the  alleged  spur  track  is  not  in  fact  an 
application  for  a  spur  track,  but  is  an  application  for  an  exten- 
sion of  the  Kingston  branch  of  the  Chicago  &  Northwestern  Rail- 
way Company  under  the  name  of  a  spur  track,  and  could  not  legal- 
ly be  granted  because  a  certificate  of  necessity  and  convenience 
for  such  extension  was  refused  in  October,  1916,  and  under  the 
statute  no  second  application  for  the  same  extension  can  be  made 
within  two  years  from  such  refusal.     Wis.  Stat  §  1797-49. 

The  Railroad  Commission  by  a  majority  of  its  members  found 
that  the  proposed  spur  "is  practically  indispensable  to  the  success- 
ful operation  of  petitioner's  industry  and  enterprise,  and  its  con- 
struction and  operation  is  not  usually  unsafe  and  dangerous,  and 
is  not  unreasonably  harmful  to  public  interest." 

The  circuit  court  upheld  these  findings  of  fact,  and  sustained 
P.U.R.1918C. 
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tbe  ordar  of  the  Railroad  CcMmniaaion.  The  court  also  held  that 
the  Wisconsin  &  Northern  Railroad  Company  was  not  a  party  in 
interest  within  the  meaning  of  §  1797-16,  Statutes,  and  hence  not 
entitled  to  bring  action  to  vacate  the  wder  of  the  Commission. 
Both  complaints  were  dismissed  on  the  merits,  and  the  plaintiffs 
appeal. 

Appearances:  M.  J.  Wallrich,  of  Shawano,  John  C.  Thomp- 
son, of  Oshkosh,  and  Albert  S.  Larson,  of  Shawano,  for  appel- 
lant  Wisconsin  &  N.  R.  Company ;  Lines,  Spooner,  &  Quarles,  of 
Milwaukee,  for  respondent  Oconto  Company ;  W.  C.  Owen,  At- 
torney General,  Walter  Drew,  Deputy  Attorney  General,  and  E. 
E.  Brossard,  Assistant  Attorney  General,  for  respondent  Rail- 
road Commission ;  R.  N.  Van  Doren,  of  Milwaukee,  for  respond- 
ent Chicago  &  N.  W.  R.  Company. 

Winslow,  Ch.  J,,  delivered  the  opinion  of  the  court : 
[1]  The  most  serious  contention  made  by  the  appellants  in 
these  cases  is  that  the  so-called  spur  track  in  question  is  not  really 
a  spur  track,  but  is  in  fact  an  extension  of  the  Kingston  branch 
of  the  Northwestern  line.  We  are  quite  unable  to  see  how  this 
contention  can  be  successfully  maintained.  An  extension  of  the 
line  of  a  railroad  becomes,  when  built,  a  part  of  the  railroad  sys- 
tem which  the  company  must  operate  as  a  common  carrier ;  serv- 
ing the  public  thereby  on  equal  terms;  a  spur  track,  on  the  other 
hand,  though  a  part  of  the  railroad  system,  is,  in  its  essence,  a 
facility  for  one  shipper  or  for  several  shippers,  who  contribute  to 
its  construction,  it  being  understood  that  it  is  open  to  all  indus- 
tries which  may  be  practically  served  by  it,  who  will  contribute 
such  equitable  share  of  the  original  cost  as.  the  Commission  may 
determine.  In  its  very  nature  it  cannot  serve  the  public  in  the 
complete  manner  that  an  extension  does,  because  it  is  not  intend- 
ed for  passenger  service,  and  it  only  reaches  the  property  of  one 
industry,  or  perhaps  several;  but  its  use  is  none  the  less  public 
on  the  part  of  the  one  industry  or  the  several  industries  which  it 
serves,  because  thereby  the  one  industry  or  the  several  industries 
are  enabled  to  be  reached  by  the  public  and  to  be  served  by  the 
common  carrier  to  the  fullest  extent.  The  service  of  any  par- 
ticular spur  is  denied  to  no  industry  which  it  is  reasonably  feas- 
ible for  the  spur  to  serve,  provided  the  industry  pay  its  equitable 

share  of  the  cost ;  in  other  words,  all  concerns  which  can  possibly 
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have  any  occasion  to  use  the  track  in  their  business  transactions 
with  the  public  are  given  the  right  to  use  it  on  the  same  equitable 
terms.  This  must  be  held  public  use  in  a  true  sense,  although 
DOt  a  public  use  of  precisely  the  same  quality  as  that  which  per- 
tains to  an  extension  of  the  main  line  of  a  railroad.  Union  Line 
Co.  V.  Raiboad  Commission,  144  Wis.  523,  129  N.  W.  605.  It 
necessarily  follows  that  a  refusal  on  the  part  of  the  Railroad 
Commission  to  grant  a  certificate  of  convenience  and  necessity  for 
the  building  of  an  extension  (under  §  1797-44,  Wis.  Stat.)  does 
not  prevent  the  Commission  from  making  an  order  requiring  the 
building  of  a  spur  track  (under  §  1797-llm,  Stat.)  over  the  same 
)'oute,  or  a  part  thereof.  Different  considerations  apply  to  the 
two  cases;  in  fact  an  extension  may  not  be  desirable  because  a 
spur  is  the  only  appropriate  thing  under  the  cirfcumstances.  In 
the  present  case  the  Commission  decided  that  the  building  of  a 
spur,  and  not  an  extension,  was  the  proper  thing  under  the  cir- 
cumstances, and  the  question  presented  is  simply  whether  a  situa- 
tion was  presented  which  authorized  the  Commission  to  order  the 
construction  of  a  spur  track  under  the  provisions  of  §  1797m, 
Statutes.  That  section  requires  the  building  and  operation  of  a 
spur  track  when  the  spur  is  (1)  not  more  than  3  miles  in  length, 
and  is  (2)  "practically  indispensable  to  the  successful  operation 
of  any  existing  or  proposed  mill,  elevator,  storehouse,  warehouse, 
dock,  wharf,  pier,  manufacturing  establishment,  lumber  yard, 
coal  dock,  or  other  industry  or  enterprise,  and  (3)  its  construc- 
tion and  operation  is  not  usually  unsafe  and  dangerous,  and  (4) 
is  not  unreasonably  harmful  to  public  interest."  No  certificate 
of  convenience  and  necessity  is  required  for  the  building  of  a  spur 
track. 

[2]  The  Commission,  by  a  majority  of  its  members,  found 
the  existence  of  all  of  the  above-mentioned  essential  conditions, 
and  hence  made  the  order  complained  of.  In  these  actions 
brought  to  vacate  that  order,  under  §  1797-16,  Wis.  Stat,  the 
court  does  not  try  these  questions  of  fact  like  a  court  of  first  in- 
stance; it  only  determines  whether  the  order  of  the  Commission 
is  "unlawful  or  unreasonable,"  and  upon  this  question  the  burden 
of  proof  is  upon  the  plaintiff  to  show  the  fact  by  clear  and  satis- 
factory evidence.  As  well  said  by  the  late  Mr.  Justice  Timlin 
in  the  case  of  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Railroad 
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Commission,  186  Wis.  146,  17  L.RA.(N.S.)  821,  116  N.  W. 
806: 

'^Whether  or  not  the  order  is  within  the  field' of  reasonableness, 
or  outside  of  its  boundaries,  is  the  question  for  the  court.  It  is 
quite  a  different  question  from  that  which  was  before  the  Com- 
mission in  this  respect.  The  order,  being  found  by  the  court  to 
be  such  that  reasonable  men  might  well  differ  with  respect  to  its 
correctness,  cannot  be  said  to  be  unreasonable." 

See  also  Citizens'  Teleph.  Co.  v.  Railroad  C(»nmission,  157 
Wis.  498,  146  N.  W.  79a 

[3]  Applying  this  test  it  seems  quite  certain  to  us  that  no 
case  has  be^i  made  for  the  vacation  of  the  order  in  questicm.  It 
cannot  be  said  that  the  conclusions  of  the  Commission  are  un- 
lawful or  outside  of  the  field  of  reason.  It  stands  admitted  that 
the  proposed  spur  does  not  exceed  3  miles  in  length.  It  is  claimed, 
however,  that  there  is  no  industry  or  enterprise  within  the  mean- 
ing of  the  statute  to  be  served  by  the  spur,  and  that  even  if  there 
were  the  building  of  the  spur  is  not  "practically  indispensable" 
to  its  successful  operation. 

We  see  no  good  reason  for  holding  that  a  logging  industry  pure 
and  simple  not  connected  with  a  mill  is  not  an  "industry  or  en- 
terprise" within  the  meaning  of  the  statute.  Here,  however,  we 
have  a  lumber  mill  at  Oconto,  owned  by  the  Oconto  Company  with 
a  stock  of  standing  timber  50  or  60  miles  away  owned  by  it  and 
purchased  for  the  express  purpose  of  furnishing  material  for  the 
operation  of  the  mill  for  the  next  fifteen  or  twenty  years.  Under 
the  testimony  it  seems  clear  to  us  that  the  cutting  of  the  timber, 
the  shipping  of  the  logs  to  the  mill,  and  the  manufacture  of  them 
into  lumber,  are  all  component  parts  of  one  "industry  or  enter- 
prise." To  hold  otherwise  would  be  to  convict  ourselves  of  ig- 
norance of  the  laws  of  modem  business. 

It  will  be  noticed  that  the  statute  does  not  require  that  the  spur 
tr^ck  terminate  at  any  mill,  or  building,  or  yard ;  it  may  be  any- 
where. All  that  is  necessary  is  that  it  be  practically  indispens- 
able to  the  "successful  operation"  of  the  industry.  So  here,  the 
spur  is  not  at  the  mill,  nor  does  it  connect  with  any  yard,  but  it 
leaches  the  land  of  the  Oconto  Company  at  a  point  where  that 
company  can  majce  connection  with  it  by  means  of  tjirir  lo^ng 
railroad,  and  thus  transport  their  logs  from  the,  oanlp  to  the  mil\ 
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at  a  firaving  of  $2.10  per  thousand  feet  over  any  other  means  of 
carriage.  Now,  if  there  was  evidence  from  which  reasonable 
minds  could  come  to  the  conclusion  that  this  saving  was  "prac- 
tically indispensable"  to  the  successful  operation  of  the  Oconto 
Company's  business,  then  the  finding  of  the  Commission  cannot 
be  reversed,  even  though  all  reasonable  minds  would  not  agree 
on  the  proposition.  That  there  was  considerable  of  such  evi- 
dence there  can  be  no  doubt.  "Practically  indispensable"  does 
not  mean  so  essential  that  the  industry  would  go  into  bankruptcy 
without  it.  The  statute  aims  to  provide  the  means  for  the  doing 
of  successful  business,  not  m^ely  for  keeping  the  concern  out  of 
bankruptcy.  A  business  which  just  makes  enough  money  to  pay 
expenses  and  keep  up  its  plant  is  not  a  successful  business  in  any 
correct  sense.  The  Commission  well  says  in  its  decision  in  this 
case  that  "  ^successful  operation'  presupposes  efficient  and  eco- 
nomical operation  relieved  from  undue  burdens."  It  means  also 
operation  yielding  a  reasonable  profit  as  a  reward  of  efficient  and 
economical  operation. 

There  was  considerable  discussion  in  the  present  case  as  to 
how  much  of  a  saving  (if  any)  the  Oconto  Company  would  make 
by  transporting  its  logs  over  the  Northwestern  line,  instead  of 
over  the  Wisconsin  &  Northern,  even  conceding  that  the  freight 
rate  would  be  $2.10  per  thousand  less.  It  was  said  that  if  the 
logs  are  to  be  got  out  over  the  Northwestern. road,  as  the  fact  is, 
there  must  necessarily  be  some  greater  expense  incurred  by  the 
Oconto  Company,  not  merely  in  the  building  of  the  spur  track 
itself,  but  in  the  building  of  longer  lines  of  legging  track.  The 
amount  of  the  additional  expense  thus  made  necessary  is  not 
capable  of  very  definite  ascertainment,  but  it  is  certain  that  it 
would  come  nowhere  near  the  saving  of  freight  on  160,000,000 
feet  of  logs.  There  would  still  be  a  net  saving  of  a  considerable 
sum ;  a  sum  which  might  well  spell  the  difference  between  a  suc- 
cessful and  an  unsuccessful  business  or  enterprise.  The  hold- 
ing of  the  Commission  on  this  question  cannot  be  disturbed.  It 
is  not  claimed  that  construction  and  operation  of  the  proposed 
spur  would  be  usually  unsafe  and  dangerous,  hence  the  only  re- 
maining question  is  \<4iether  it  would  be  unreasonably  harmful  to 
the  public  interest.  Upon  this  point  the  opinion  of  the  Commis* 
8i(Mi  is  as  follows : 

P.U.R.1918C. 


Digitized  by 


Google 


MENASHA  WOODENWARE  CO.  v.  •RAILROAD  COM.  303 

*1t  is  claimed  that  if  this  spur  track  is  built  and  liia  Oooato 
Company  is  not  forced  to  ship  its  logs  over  the  Wisconsin  & 
Northern  Railroad,  there  is  a  possibility  that  the  authorized 
branch  of  the  Wisconsin  &  Northern  Railroad  will  not  be  con- 
structed by  that  road.  Taking  this  as  a  presumption,  it  is  testi- 
fied that  some  other  timber  owners  may  thus  be  required  to  sus- 
tain the  burden  of  a  longer  haul  to  the  Wisconsin  &  Northern 
Railroad  than  would  be  necessary  were  this  branch  constructed, 
casting  upon  them  a  burden  roughly  estimated  at  perhaps  $2  pOT 
thousand  feet  and  said  to  be  unreasonably  burdensome.  Be  this 
as  it  may,  the  interests  of  these  timber  owners  and  loggers  are 
private,  as  is  that  of  the  Oconto  Company.  In  fact,  the  most 
definite  and  specific  injury  of  a  somewhat  public  nature  that 
might  possibly  result  from  our  action  in  this  proceeding,  as  shown 
by  the  evidence,  would  be  to  deprive  the  city  of  Oconto  of  a  sub- 
stantial established  industry.  Nor  do  we  believe  that  the  public 
will  be  benefited  if  that  industry  is  crippled  to  the  extent  of  $2 
per  thousand  feet,  in  order  that  some  other  timber  man  or  men 
will  be  benefited  to  an  equal  amount.  And,  finally  and  flatly,  we 
must  say  that  there  is  no  evidence  in  the  case  tending  to  convince 
us  that  the  agricultural  possibilities  of  this  r^ion  will  be  dis- 
couraged and  set  back  by  the  building  of  this  spur  track  for  the 
handling  of  logs  to  Oconto  and  a  presumed  consequential  loss  of 
traffic  to  the  Wisconsin  Northern  Railroad. 

^TSTor  are  we  impressed  with  the  argument  that  millowners 
connected  with  the  Wisconsin  &  Northern  Railroad  have  by  law 
acquired  the  right  when  they  located  on  the  line  of  the  Wisconsin 
&  Northern  Railroad  to  demand  and  expect  the  opportunity  of 
bidding  in  the  open  market  for  the  loss  of  the  Oconto  Company. 
Nor  can  they  reasonably  expect  or  demand  that  unusual  burdens 
will  be  placed  upon  the  operating  conditions  of  the  Oconto  Com- 
pany, in  order  that  the  timber  of  that  company  may  be  forced 
into  the  open  selling  market  along  the  Wisconsin  &  Northern 
Railroad.  While  these  claims  have  been  insistently  urged  upon 
us  by  the  intervener,  both  in  the  testimony  and  brief s,  we  do  not 
believe  that  it  was  the  intent  of  those  that  framed  the  spur  track 
law  that  that  law  should  be  used  for  any  such  purpose."  [P.TJ.R. 
1917F,  379]. 

[4]   It  is  doubtless  true  that,  if  this  spur  be  constructed,  the 
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Wisconsin  &  Northern  Company  will  lose  the  carriage  of  millions 
of  feet  of  logs  which  would  otherwise  necessarily  be  transported 
over  their  line  of  road.  This  is  a  fact  to  be  carefully  considered, 
but  is  not  at  all  controlling.  If  the  situation  is  such  that  rea- 
sonable minds  can  say,  as  the  Commission  said,  there  are  counter- 
vailing considerations  on  the  other  side,  such  as  the  question  of 
the  continued  successful  operation  of  a  great  industry  employing 
many  men,  which  outweigh  any  injury  suflFered  by  the  public 
as  a  result  of  the  decrease  in  the  revenues  of  the  Wisconsin  & 
Northern  Railroad,  then  the  order  in  question  was  clearly  not  un- 
lawful or  unreasonable. 

The  conclusions  reached  on  the  merits  render  it  unnecessary  to 
decide  the  question  whether  the  Wisconsin  &  Northern  Railway 
Company  is  a  party  in  interest  entitled  to  maintain  an  action 
under  the  provisions  of  §  1797-16,  Wis.  Stat. 

Judgment  affirmed  in  each  case.  The  Oconto  Company  and 
the  Chicago  &  Northwestern  Railway  Company  to  recover  their 
costs  in  each  case,  taxing  but  one  attorney  fee,  however,  in  each 
case ;  the  Railroad  Commission  to  recover  no  costs. 

Owen,  J.,  took  no  part. 

.  Eschweiler,  J.,  dissenting: 

Feeling  that  the  construction  and  effect  given  to  the  statutes 
under  consideration  under  the  facts  in  this  case  work  an  injustice, 
and  give  to  the  spur  track  statute  (§  1797-llm)  a  more  far- 
reaching  effect  and  make  it  of  far  higher  rank  in  the  line  of 
statutes  controlling  and  regulating  railroads  than  its  real  purpose 
and  language  warrant,  compels  me  to  register  this  dissent. 

In  1905  the  legislature  created  the  Railroad  Commission,  vest- 
ing it  with  power  and  jurisdiction  to  control  many  features  of 
railroad  business.  In  June  and  July,  1907,  by  chapters  454  and 
499  of  the  Session  Laws  of  that  year,  a  further  radical  change 
was  made  in  the  public  policy  of  this  state.  By  the  first  of  these 
chapters  further  provisions  were  made  for  the  regulating  of  the 
construction  and  operation  of  railways  by  the  new  §§  1797-39  to 
1797-60 ;  by  the  other  chapter  creating  §§  1797ml  to  I797ml09, 
jurisdiction  was  given  to  that  Commission  to  regulate  and  con- 
trol public  utilities,  such  as  street  railways,  telephones,  electric 
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The  effect  of  this  new  policy  was  to  determine  and  declare  that 
thereafter  corporaticms  which  require  the  support  and  patronage 
of  the  public,  and  which  require  at  times  the  use  of  the  strong 
arm  of  the  state  under  the  power  of  eminent  domain  in  the  taking 
of  private  property  for  such  corporate  use,  diould  all  thereafter 
be  required  to  subordinate  their  private  ends  and  purposes  to  the 
public  good  and  be  under  public  control  and  regulation.  There- 
after substantially  all  future  rights  that  might  be  sought  to  be 
acquired  by  railroads  or  by  public  utilities  were,  under  the  pro- 
visions of  those  chapters,  required  to  first  have  from  the  Railroad 
Commission  a  certificate  that  public  convenience  required  and 
necessity  demanded  the  granting  of  such  future  right  Either 
such  certificate  of  public  convenience  and  necessity  when  issued 
to  a  railroad  corporation  under  chapter  454,  Laws  1907,  or  to  a 
public  utility  under  chapter  499  of  the  same  year,  gave,  created, 
or  confirmed  something  of  value,  an  interest  of  some  kind  en- 
titled to  be  secured  or  defended  by  the*  judicial  power  of  the 
state,  or  it  was  quite  an  idle  and  vain  ceremony,  and  its  posses- 
sion added  nothing  to  or  detracted  nothing  from  the  former  po- 
sition of  the  one  to  whom  the  Eailroad  Commission  gi^anted  it. 
I  take  it  it  would  not  seriously  be  contended  that  it  meant  some- 
thing as  to  public  utilities  and  nothing  as  to  railroads,  or  vice 
versa. 

.  As  to  public  utilities  it  has  already  been  held  that  it  has  sub- 
stance, and  that  it  does  give  or  create  what  may  be  called  a  mo- 
nopoly with  the  odious  meaning  theretofore  attached  to  that  term 
removed.  Calumet  Service  Co.  v.  Chilton,  148  Wis.  334,  358, 
869,  135  N.  W.  131 ;  a  privilege,  McKinley  Teleph.  Co.  v.  Cum- 
berland Teleph.  Co.  152  Wis.  359,  363,  140  K  W.  38 ;  Wiscon- 
sin Traction,  Light,  Heat  &  P.  Co.  v.  Menasha,  167  Wis.  1,  145 
N.  W.  231 J  La  Crosse  v.  La  Crosse  Gas  &  E.  Co.  145  Wis.  408, 
130  N.  W.  630.  It  may  at  least  be  considered  as  a  protected 
privilege  subject  to  control  and  regulation,  but  also  to  recognition 
and  prot^tion  by  the  state  until  abandoned  or  taken  away  in  the 
nwnner  prescribed  by  law^  No  reason^  suggest  themselves  why 
the  privilege  granted  to  the  Wiscqpsin  &  Northern  as  against  the 
similar  aj^lication  d^pied  to  (he  Northwestern  in  the  extension 
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proceedings  in  1916  should  not  be  considered  a  somewhat  similar 
protected  privilege.  By  §  1797-49,  Wis.  Stat.,  the  refusal  of 
the  application  of  the  Chicago  &  Northwestern  became  absolute 
for  a  period  of  two  years  from  the  date  of  such  refusal,  October 
26,  1916.  By  §  1797-50,  Wis.  Stat.,  either  the  Northwestern 
or  the  Oconto  Company  might  have  had  a  review  in  the  circuit 
court  of  either  or  both  of  such  extension  proceedings.  No  such 
review  was  attempted.  The  Wisconsin  &  Northern  acted  upon 
the  result  of  such  proceedings,  incurred  expense  and  liability 
thereunder  by  commencing  to  build  the  HoUister  branch.  Prac- 
tically all  that  was  considered  of  then  value  to  either  the  North- 
western or  the  Wisconsin  &  Northern  or  the  Oconto  Company 
under  the  testimony  in  the  extension  proceedings  is  by  this  de- 
cision swept  away  from  the  one  held  to  be  entitled  to  it  in  1916 
and  landed  in  the  lap  of  the  other  then  contestant. 

While  present  or  future  passenger  traffic  may  be  a  considera- 
tion in  some  cases  of  applications  for  extensions  and  possibly 
never  in  spur  tracks,  yet  in  the  case  at  bar  passenger  traffic  was 
not  the  consideration  before  the  Railroad  Commission  in  1916. 
It  is  undisputed  that  the  then  Kingston  branch  of  16  miles  was 
devoted  practically  to  no  other  business  than  permitting  the  use 
of  the  tracks  to  the  Oconto  Company  for  shipping  its  logs  ad 
freight  traffic  thereon;  nor  did  either  railroad  in  the  extension 
proceedings  lay  any  stress  upon  possible  passenger  earnings  on 
either  proposed  extension.  The  same  questions  in  substance,  es- 
sence, and  practical  effect,  if  mere  nomenclature  be  disregarded, 
were  before  the  Eailroad  Commission  in  1917  that  were  before 
them  in  1916,  and  should  be  held  valid  and  binding  for  at  least 
the  two-year  period  fixed  by  §  1797-49. 

There  are  the  necessary  identities  of  persons,  capacities,  s^ib- 
ject-matter,  and  ends  to  be  attained  found  in  the  proceeding  und6r 
the  extension  statutes  in  the  fall  of  1916,  and  these  proceedings 
in  the  spring  of  1917  which  Would  therefore  make  the  former 
proceedings  res  judicata.  Eahr  v.  Wittmann,  147  Wis.  19^, 
202,  36  L.K.A.(N.S.)  392,  132  N.  W.  1107;  McMillan  v.  Bai«- 
ber  Asphalt  Paving  Co.  151  Wis.  48,  50,  138  N.  W.  94,  Ann. 
Oas.  1914B,  53;  Baker  v.  Becker,  153  Wis.  869,  388^  141  N. 
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W.  304;  Zohrlaut  v.  Mengelberg,  158  Wis.  392,  148  N.  W.  814, 
149  If.  W.  280.  Or  even  if  the  identities  were  not  all  there  to 
meet  the  broadest  application  of  the  rule  just  cited,  yet  the  sub- 
stantial issue  as  to  whether,  in  view  even  of  the  increased  cost 
to  the  Oconto  Company  in  shipping  over  the  Wisconsin  &  North- 
em  rather  than  the  Northwestern,  which  of  the  two  railroads 
should  be  given  the  privilege  of  access  to  the  logging  territory  in 
these  townships,  was  determined  adversely  to  the  Northwestem's 
application.  There  is  no  new  showing  here,  and  the  prior  de- 
termination on  that  squarely  defined  issue  should  be  held  binding. 
Rowell  V.  Smith,  123  Wis.  510,  516,  102  N.  W.  1,  8  Ann.  Cas. 
773. 

A  lengthy  citation  is  given  in  the  majority  opinion  from  the 
decision  of  the  Railroad  Commission  on  the  question  of  what  it 
considered  to  be  and  the  view  it  took  as  to  the  question  of  public 
interest  involved  in  this  spur  track  proceeding.  A  comparisbn 
with  the  written  decision  made  in  the  extension  proceedings  by 
the  same  Commission,  although  there  has  been  some  change  in  the 
membership,  discloses  that  the  same  questions  were  discussed  and 
particularly  as  to  what  eflFect  the  denying  of  the  application  of  the 
Chicago  &  Nw^hwestem  would  have  upon  the  Oconto  Company 
by  way  of  increased  freight  rates;  Upon  the  same  situation  and 
possible  future  effects  upon  the  same  parties  the  Commission  in 
1916  came  to  the  diametrically  opposite  conclusion  to  that  ar- 
rived at  by  the  Commission  in  1917.  Both  the  Northwestern 
and  the  Oconto  Company  could  have  had  a  review  of  such  conclu- 
sion of  the  Commission  in  1916  if  either  had  so  chosen.  They 
failed  to  do  so,  and  I  can  see  no  good  reason  why  they  should  not 
be  bound  thereby. 

The  question  of  public  interest  was  before  the  Commission  in 
both  proceedings,  and  was  expressly  passed  upon  by  that  tribunal 
in  each  proceeding.  It  was  required  to  be  considered  under  the 
statute  as  to  extensions  in  determining  whether  the  certificate  of 
public  convenience  should  be  given  or  withheld  and  under  the 
spur  track  statute  by  the  words,  "not  unreasonably  harmful  to 
public  interest,"  which  words  were  added  to  §  1797-llm  by 
chapter  481,  Laws  1909.     The  addition  of  these  words  makes  it 
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clear  that  some  consideration  must  be  given  the  rights  of  all  who 
might  be  affected  under  the  spur  track  proceeding  just  as  much 
as  under  the  extension  statute. 

I  see  no  warrant  in  the  statutes  for  holding  that  the  Oconto 
Company  has  a  higher  standing  or  more  rights  in  asking  to  have 
rails  laid  down  over  a  third  person's  property  by  the  exercise  of 
the  state's  right  of  eminent  domain  when  it  is  designated  as  a 
spur  track  or  when  the  same  rail^  are  to  be  laid  and  space  taken 
for  what  is  called  an  extension.  If  anything,  it  is  more  in  accord 
with  the  present-day  view  to  say  that  the  private,  interest  of  any 
private  enterprise  is  subordinate  to  and  lower  than  the  rights  rep- 
resented by  the  public  interest.  Furthermore,  the  Oconto  Com- 
pany cannot  claim  the  right  to  have  this  spur  track  laid  over  a 
third  person's  property  by  the  right  of  eminent  domain  if  it  is 
for  its  private  purpose  and  interest.  It  is  only  because  such  a 
spur  tradk  becomes  and  is  declared  to  be  for  a  public  purpose  that 
the  right  of  eminent  domain  thereunder  can  be  asserted.  This 
was  the  precise  ground  on  which  the  case  decided  by  this  court  of 
Chicago  &  N.  W.  R.  Co.  v.  Union  Lime  Co.  152  Wis.  633,  140 
N.  W.  346,  was  affirmed  in  the  same  case  on  appeal  to  the  United 
States  Supreme  Court  in  233  U.  S.  211,  58  L.  ed  924,  34  Sup. 
Ct.  Rep,  522.  It  is  the  distinct  holding  of  this  court  in  other 
cases  that  as  a  private  enterprise  such  an  applicant  as  the  Oconto 
Company  cannot  have  the  right  of  eminent  domain  exercised 
solely  in  its  behalf.  Wallman  v.  R.  Connor  Co.  115  Wis.  617, 
620,  92  N.  W.  374;  Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  112 
Wis.  1,  56  L.R.A.  240,  88  Am.  St  Rep.  918,  87  N.  W.  849. 
That  the  application  for  the  relief  in  1916  was  under  one  section 
of  the  Railroad  Law  and  that  in  1917  under  another,  but  both  in 
substance  and  reality  upon  the  same  facts  and  to  attain  the  same 
ends,  no  more  affects  the  substantial  rights  to  be  now  determined 
than  did  the  shifting  from  state  law  to  Federal  law  in  the  case 
of  Curtice  v.  Chicago  &  N.  W.  R.  Co.  162  Wis.  421,  L.R.A. 
1916D,  316,  156  N.  W.  484,  the  second  appeal  of  which  again 
raising  the  same  question  ia  decided  herewith. 

If  the  substance  and  results  to  be  attained  under  the  two  stat- 
utes, as  the  facts  are  disclosed  in  this  case,  ai'e  not  identical  and 
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similar,  although  it  seems  to  me  they  are  identical  and  similar, 
then  it  must  necessarily  follow  that  they  are  dissimilar  and 
necessarily  inconsistent  If  so,  we  have  a  situation  where  the 
Oconto  Company  and  the  Northwestern  in  the  spring  of  1916 
had  two  separate^  independent,  and  inconsistent  remedies  by 
which  they  might  obtain  the  same  result,  namely,  shipments  from 
townships  32  and  33  over  the  Northwestern  in  preference  to  the 
Wisconsin  &  Northern.  The  Oconto  Company  and  the  North- 
western elected  to  choose  at  that  time  the  remedy  under  the  exten- 
sion statute,  and  upon  a  full  hearing  the  matter  was  determined 
against  them  by  that  Commission,  and  that  order  became  bind- 
ing upon  them  for  two  years ;  they  elected  to  take  no  proceedings 
to  review  the  same,  and  ought  not  now  be  permitted  to  proceed 
imder  this  different  remedy  to  obtain  the  same  identical  result,  in 
substance  and  essence  that  they  were  denied  the  preceding  year. 
McDonald  v.  Markesan  Canning  Co.  142  Wis,  251,  125  N.  W. 
444;  Rowell  v.  Smith,  123  Wis.  510,  102  N.  W.  1,  8  Ann.  Cas. 
773 ;  Crook  v.  First  Nat.  Bank,  83  Wis.  31,  35  Am.  St.  Rep. 
A7,  52  N.  W.  1131,  15  Cyc.  259. 

For  these  reasons  I  think  the  proceedings  below  should  be 
dismissed. 

Note. — Spur  tracks  and  switch  connections. 

Section  179  7-1  Im  of  the  Wisconsin  statute  should  not  be  so  con- 
strued as  to  limit  the  construction  of  spur  tracks  to  points  within  the 
terminal  or  yard  limits  of  railroad  company.  La  Crosse  State 
Normal  School  v.  Green  Bay  &  W.  R.  Co.  Oct.  23,  1917.  The  Wis- 
consin Commission,  in  determining  whether  the  construction  of  a 
proposed  spur  track  is  practically  indispensable  to  the  successful 
operation  of  an  enterprise,  considered  that  the  term,  ''successful  op- 
eration,*^ means  operation  which  is  efficient  in  the  most  modem  sense. 
The  Commission  held  that  provisions  for  the  unloading  of  cars  di» 
rectly  at  a  heating  plant  is  the  common  practice  where  the  amount 
of  coal  consumed  is  large  and  where  railroad  facilities  are  available. 

A  state  normal  school  is  such  an  "industry  or  enterprise'*  as  is 
entitled  to  request  spur  track  facilities  within  the  meaning  of  § 
1797-llm  of  the  Wisconsin  Statutes.     Ibid. 

Section  28  of  the  Missouri  Public  Service  Commission  Law,  re- 
quiring the  construction^  maintenance^  and  operation  upon  reason- 
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able  terms  of  switch  connections  with  lateral  lines  of  railroad  or 
private  sidetrack  owned,  operated,  or  controlled  by  shippers,  does  not 
limit  the  obligation  of  the  railroad  company  to  the  mere  construction 
of  switch  connections;  since  the  section  expressly  requires  the  com- 
pany to  provide,  upon  its  own  property,  a  sidetrack  and  switch  con- 
nection with  its  road  whenever  the  same  is  reasonably  practicable 
and  safe  and  the  business  to  be  done  justifies  it.  Mound  City  Mill 
&  Elevator  Co.  v.  Chicago,  B.  &  Q.  K.  Co.  Case  Ko.  1258,  Aug.  27, 
1917. 

The  fact  that  a  railroad  has  a  monopoly  of  business  so  that  an  in- 
dustry would  be  compelled  to  use  its  lines  for  shipments  furnishes  no 
reason  why  it  should  not  be  required  to  construct  and  operate  a  spuT- 
track  connection  for  the  service  of  such  industry  if  there  is  sufficient 
business  and  the  track  may  be  put  in  with  safety  as  provided  by  the 
Missouri  statute.    Ibid. 

The  West  Virginia  Commission  has  authority,  under  §  4,  of  chap. 
15-0  of  the  Code  of  West  Virginia,  to  require  an  interstate  railroad 
to  grant  a  shipper,  located  along  its  line,  a  switch  connection,  where 
the  intrastate  business  to  be  offered  justifies  such  connection,  even 
though  it  may  appear  that  interstate  shipments  will  be  offered  at  the 
same  point.  Peters  v.  Norfolk  &  W.  B.  Co.  Case  No.  616,  Nov.  22, 
1917. 

The  amount  of  business  a  shipper  is  capable  of  offering  a  railroad 
is  material  on  the  question  whether  a  switch  connection  for  his  bene- 
fit should  be  installed.    Ibid. 

Lack  of  steel,  labor,  and  cars,  due  to  war  conditions  and  special 
duties  imposed  upon  carriers  in  the  transportation  of  war  materials,, 
is  not  a  sufficient  reason  for  refusal  to  install  a  switch  connection  to 
coal  mining  property,  where  it  appears  that  there  is  a  serious  short- 
age of  coal  which  the  installation  of  this  facility  will  tend  to  relieve. 
Ibid. 

A  railroad  company  operating  a  spur  track  on  property  of  private 
individuals  under  an  agreement  authorizing  the  railroad  company 
to  use  the  track  for  receiving  and  delivering  freight  to  third  persons,, 
provided  such  use  shall  inconvenience  the  business  of  the  landowners 
as  little  as  possible  consistent  therewith,  should  be  required  to  fur- 
nish service  over  such  spur  to  other  patrons  where  such  service  will 
not  violate  the  provisions  of  the  agreement.  Puritaa  Coffee  &  Tea 
Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.  (CaL)  Decision  No.  4838,  Case 
No.  1071,  Nov.  13,  1917;  rehearing  denied;  Dec.  13,  1917. 
P.U.R.1918C. 
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OAIilFOnNIA  RAHiROAD  COMMISSION, 

CITY  OP  RIVERSIDE 

V. 

SOUTHERN  PACIFIC  RAILROAD  COMPANY. 
[DeciflioB  No.  5149;  Case  No.  1055.] 

Mailroads  —  Intprovetnenta  —  Etnergency  conditions. 

The  California  Commission  will  not  require  a  railroad  to  construct 
a  new  bridge  at  heavy  expense  when  the  existing  structure  can  be  put 
in  a  safe  condition  at  small  expense)  since  utilities  should  not  be  re- 
quired under  the  present  war  emergency  conditions  to  spend  more  on 
improvements  than  is  absolutely  necessai^. 

[February  21,  1918.] 

CoMPLAiirr  tibat  wooden  bridge  is  dangerous  to  users  of  high- 
"way.  Company  ordered  within,  ninety  days  to  naake  changes 
necessary  to  widen  passage  for  street  traffic  from  10  feet  10 
inches  to  14  feet 

Appearances:  A.  H.  Winder  and  L.  C.  Kelley  for  complain- 
ant; Frank  Karr  for  Pacific  Electric  Kailway  Company;  Frank. 
£.  Austin  for  Southern  Pacific  Bailroad  Company. 

Gordon,  Commissioner :  In  this  complaint  the  city  of  River- 
side alleges  that  a  wooden  bridge  of  the  Southern  Paci^c  Rail- 
road Company  (Southern  Pacific  Company)  over  North  Main 
street,  in  Riverside,  is  dangerous  to  users  of  the  highway  because 
of  impaired  clearances,  and  asks  the  Commission  to  require  the  ' 
railroad  company  to  remove  or  reconstruct  it  so  it  will  conform 
in  appearance  to  the  improved  high  way,,  with  concrete  retaining 
walls  which  it  spans,  and  a  railroad  bridge  of  the  Riverside, 
Rialto,  &  Pacific  Railroad,  which  is  located  about  290  feet  dis- 
tant from  it  and  is  built  of  reinforced  concrete  with  a  clear  span 
over  the  roadway  of  30  feet. 

This  case  was  heard  and  submitted  on  May  23,  1917,  and  has 
remained  undecided  because  of  advices  received  from  the  com- 
plainant that  an  agreement  would  probably  be  reached  with  the 
railroad  company  which  would  amicably  settle  the  questions 
raised.    It  now  appears  that  no  such  agreement  is  possible. 

The  bridge  in  question  is  a  framed  trestle  with  two  concrete 
abutments  and  three  timber  bents  resting  on  concrete  pedestals. 

P.U.R.1938C. 
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From  face  to  face  of  abutments  the  distance  is  43'  8/'  which  is 
divided  by  the  bents  into  four  spans,  two  on  the  outside  for  side- 
walks of  6'  10"  each,  and  two  in  the  center  for  driveways  meas- 
uring 15'  each,  these  distances  being  from  the  face  of  abutments 
and  the  centers  of  the  timber  bents.  In  the  roadway  the  con- 
crete pedestals,  which  are  long  enough  to  provide  for  a  double- 
track  bridge,  narrow  the  horizontal  clearance  to  10'  10."  The 
bridge  is  very  rarely  used  by  the  Southern  Pacific  Company, 
but  the  Pacific  Electric  can  use  it  conveniently,  and  negotiations 
were  under  way  to  transfer  to  that  company  when  they  were 
interrupted  by  the  filing  of  this  complaint. 

North  Main  street  is  one  of  the  main  thoroughfares  of  River- 
side, and  is  heavily  traveled.  The  city  has  recently  spent 
$35,000  in  improving  it,  and  I  am  entirely  in  sympathy  with 
the  wish  of  the  people  to  have  the  present  unsightly  Southern 
Pacific  bridge  eitlier  removed  or  reconstructed  to  fit  its  surround- 
ings. At  the  same  time  I  do  not  believe  the  Commission,  during 
the  present  emergency,  should  require  public  utilities  to  spend 
more  on  improvements  than  is  absolutely  necessary,  and  the  issue 
here  should  be  narrowed  strictly  to  making  this  bridge  safe,  post- 
poning other  considerations  during  the  duration  of  the  war. 

There  is  no  doubt  that  the  present  clearances  of  10'  10"  on  the 
roadway — 1'  2"  less  than  the  minimum  prescribed  by  the  Com- 
mission in  its  general  order  No.  26  on  the  subject  of  Clearances 
— are  unsafe  for  the  operation  of  automobiles  and  motor  trucks 
in  a  subway  of  this  sort,  and  the  railroad  company  should  be 
required  to  widen  them.  It  can  readily  be  done  without  con- 
structing a  new  bridge  at  an  estimated  expenditure  of  $10,000 
If  the  CQpcrete  pedestals  under  the  roadway  bents  were  cut  down 
flush  with  the  sides  of  the  bents,  and  the  braces  on  the  sides  of 
the  bent  were  replaced  by  braces  between  the  posts,  the  roadway 
could  be  made  about  14  feet  wide  at  a  small  expense.  This  in- 
crease of  3'  2"  in  the  width  of  the  roadway  will  remove  the 
danger  to  a  large  extent,  but  as  an  additional  safeguard  the  por- 
tion of  the  roadway  pedestals  built  for  the  second  track  should  be 

removed  to  shorten  the  length  of  the  subway  as  much  as  possible. 
P.U.R.1918C. 
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CAI^IFOKNIA  BAIIiROAD  COMMISSION. 

BE  PACIFIC  ELECTEIC  BAILWAT  COMPANY. 
[Decision  No.  5150;  Application  No.  3343.] 

Service  —  Street  railtcays  —  Abandonment, 

The  California  Commission  will  authorize  the  abandonment  of 
street  railway  tracks  in  preference  to  authorizing  a  large  expenditure 
for  their  improvement  and  for  the  purpose  of  paving  a  portion  of  the 
line  to  meet  the  requirements  of  a  city  ordinance,  where  it  appears  that 
the  traflKc  is  too  light  to  pay  operating  expenses  and  that  the  company 
is  already  operating  under  a  deficit,  and  without  hope  of  a  return. 

[February  21,  1918.] 

Application  for  authority  to  abandon  and  remove  street  rail- 
way tracks  on  Ocean  avenue  in  the  city  of  Santa  Monica ;  grant- 
ed subject  to  conditions  specified  in  order. 

Appearances:  Frank  Karr  for  applicant;  V.  K.  McLucas, 
City  Attorney,  for  city  of  Santa  Monica,  Protestant. 

Gordon,  Commisaioner:  Pacific  Electric  Railway  Company, 
a  corporation,  has  applied  to  the  Railroad  Commission  for  an 
order  authorizing  the  abandonment  of  its  line  of  railroad  in  the 
city  of  Santa  Monica  located  on  the  northwesterly  side  of  Ocean 
avenue,  between  4he  southeasterly  line  of  Montana  avenue  and 
the  point  of  connection  with  its  Santa  Monica  boulevard  line 
just  north  of  the  southeasterly  line  of  Santa  Monica  boulevard, 
a  distance  of  4,262  feet,  for  the  reason  that  the  traffic  is  ex- 
tremely li^t,  and  does  not  produce  revenue  equal  to  the  cost 
of  operation,  and  that  demands  of  the  city  of  Santa  Monica  for 
the  installation  of  paving  with  concrete  base  and  asphalt  wearing 
surface,  and  the  substitution  of  grooved  girder  rail  of  a  weight 
of  127  pounds  to  the  yard,  wiU  necessitate  an  expenditure  for 
reconstruction  of  approximately  $70,000. 

A  public  hearing  was  held  at  Santa  Monica  on  December  13, 
1917;  the  matter  was  duly  submitted  and  is  now  ready  for  de- 
cision. 

The  track  proposed  to  be  abandoned  is  a  portion  of  the  city 
lines  operated  by  the  Pacific  Electric  Railway  in  the  city  of 
Santa  Monica,  and  is  also  used  by  the  so-called  Westgate  line  of 
through  cars  from  Los  Angeles.    The  Ocean  avenue  line  is  locat- 
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cd  on  the  northwesterly  side  of  Ocean  avenue,  between  Santa 
Monica  boulevard  and  Montana  avenue.  Ocean  avenue  between 
said  points,  except  the  portion  occupied  by  the  railroad  of  the 
applicant,  is  paved  with  concrete  base  paving  with  asphalt  wear- 
ing surface.  The  city  of  Santa  Monica  has  demanded  the  paving 
of  the  portion  of  Ocean  avenue  occupied  under  franchise  by  the 
tracks  of  the  applicant,  such  paving  to  be  under  the  same  spec- 
ifications as  were  used  in  the  paving  of  the  highway  portion  of 
Ocean  avenue,  the  demand  being  made  under  the  provisions  of 
§  2  of  ordinance  339  as  passed  by  the  city  council  of  Santa 
Monica  on  September  4,  1900,  granting  to  Los  Angeles-Pacific 
Railroad,  its  successors,  and  assigns,  a  franchise  for  the  con- 
struction and  operation  of  an  electric  railway  on  and  along 
Ocean  avenue  for  a  period  of  fifty  years,  said  §  2  reading  as 
follows : 

"Sec.  2.  The  track  along  the  said  streets  and  avenues  afore- 
said shall  be  laid  even  with  the  surface  or  with  the  established 
grade ;  and  in  case  the  city  shall  pave  any  street  or  avenue  during 
the  existence  of  this  franchise,  the  said  grantee  and  assigns  shall 
pave  in  a  similar  manner  those  portions  of  the  streets  and 
avenues  lying  between  the  tracks  and  between  the  rails,  and  for 
2  feet  on  each  side  thereof.*' 

The  Pacific  Electric  Railway  Company  is  the  successor  in 
interest  to  the  Los  Angeles-Pacific  Railroad  Company. 

The  installation  of  the  type  of  paving  required  by  the  terms 
of  special  ordinance  No.  634,  adopted  by  the  cily  council  of  the 
city  of  Santa  Monica  on  December  13,  1915,  and  by  the  terms 
of  special  ordinance  No.  621,  adopted  by  the  city  council  of  the 
city  of  Santa  Monica  on  October  11,  1915,  would  require  the 
entire  reconstruction  of  the  double-track  street  railroad  over  the 
portion  of  Ocean  avenue  which  is  sought  to  be  abandoned,  and 
the  substitution  of  grooved  girder  rail  of  a  weight  of  127  pounds 
:  0  the  yard  for  the  present  tee  rail  which  weighs  60  pounds  to  the 
yard. 

The  estimated  original  value  of  the  track  and  overhead  con- 
struction proposed  to  be  abandoned  is  $24,320,  the  cost  of  re- 
moval is  estimated  at  $2,400,  and  the  cost  of  paving  the  right  of 
way  occupied  by  the  tracks  proposed  to  be  abandoned  in  con- 
formity with  the  requirements  of  the  ordinance  of  the  citv  of 
P.U.R.l'918C. 
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Santa  Monica  is  estimated  at  $19,000,  a  total  of  $45,720.  The 
salvage  value  of  the  old  material  to  be  recovered  is  estimated  at 
$7,248,  or  a  net  expense  of  $38,472,  which  would  be  charged 
as  a  loss  if  the  tracks  were  to  be  abandoned. 

If  the  tracks  are  to  be  rehabilitated  and  the  paving  installed 
as  required  by  the  city  of  Santa  Monica  an  estimated  expendi- 
ture of  $86,100  would  be  incurred,  and  in  yiew  of  the  limited 
earnings  and  the  deficit  now  alleged  to  result  from  the  operation 
of  this  portion  of  the  Pacific  Electric  lines,  the  applicant  prefers 
to  abandon  service,  remove  the  tracks,  and  pave  the  abandoned 
right  of  way  at  an  estimated  expense  of  $38,472,  rather  than 
incur  an  expenditure  of  over  $86,000  upon  which  no  return 
-could  be  secured. 

It  appears  that  the  traflSc  derived  from  the  operation  of  the 
portion  of  the  line  proposed  to  be  abandoned  does  not  justify  the 
investment  of  additional  capital,  and  checks  of  travel  as  sub- 
mitted by  the  applicant  show  an  average  of  but  forty  passengers 
per  day  off  and  on  the  local  cars  on  Ocean  avenue  between  Santa 
Monica  boulevard  and  Montana  avenue,  and  an  average  of  seven 
passengers  on  and  off  the  through  cars  operated  from  Los  An- 
geles to  Santa  Monica  via  Westgate  and  Sawtelle.  Results  from 
a  four-day  check  made  in  the  month  of  October,  1917,  indicate  a 
collection  of  thirty-two  tickets  and  the  sum  of  $2.90  in  5-cent 
cash  fares.  On  the  basis  of  crediting  a  full  5-cent  fare  for  each 
passenger  boarding  or  leaving  the  cars  on  the  portion  of  track 
proposed  to  be  abandoned,  the  total  receipts  properly  creditable 
to  this  portion  of  the  line  would  average  $1.12^  per  day.  The 
estimated  daily  operating  expense  is  $7.36,  covering  the  forty 
round  trips  operated  by  the  local  cars,  and  the  estimated  annual 
cost  of  maintenance  of  track  and  overhead  structure  for  the  year 
ending  Jime  30,  1917,  was  $2,515,  the  track  maintenance  includ- 
ing a  considerable  expenditure  for  renewal  of  track  special  work 
which  is  in  the  nature  of  an  extraordinary  expenditure. 

It  is  apparent  that  the  traffic  handled  over  this  portion  of  the 
line  is  unremunerative,  and  does  not  equal  the  cost  of  operation 
and  maintenalKje,  taxes,  and  fixed  charges,  or  any  return  upon 
tiie  value  of  the  investment. 

It  appeal^  that  several  efforts  have  been  made  by  the  applicant 

to  effect  a  compromise  with  the  city  council  of  the  city  of  Santa 
P.U.R.1918C. 
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Monica,  whereby  some  modification  of  the  paving  specifications 
might  become  effective,  three  of  the  suggested  plans  being  a& 
follows : 

1.  Take  up  track  in  Ocean  avenue.  Make  track  connection 
with  Westgate  line  at  Montana  avenue,  thence  across  to  a  connec- 
tion with  the  Third  street  line. 

2.  Abandon  and  remove  trackage  on  Ocean  avenue  including  a 
portion  of  private  right  of  way  back  to  Fourth  street.  Build 
across  Fourth  street  to  existing  track  on  Montana  avenue,  there- 
by affording  connection  with  Third  street  line. 

3.  Construct  connecting  track  across  Ocean  avenue  via  Idaho 
street 

None  of  the  proposed  compromises  have  been  accepted  by  the 
city  council  of  the  city  of  Santa  Monica,  nor  has  any  modifica- 
tion been  secured  as  to  the  expensive  type  of  paving  required  on. 
Ocean  avenue  by  special  ordinance  No.  621  and  special  or- 
dinance No.  634,  although  an  offer  has  been  made  by  the 
applicant  to  install  a  cement  curb  line  or  to  continue  the  main- 
tenance and  operation  of  the  track  without  paving.  Permission 
to  abandon  the  track  on  Ocean  avenue  has  also  been  denied  by 
the  city  council  of  the  city  of  Santa  Monica. 

It  appears  from  the  evidence  in  this  proceeding  that  all  pos- 
sible efforts  have  been  made  .by  the  applicant  to  make  some 
adjustment  that  will  permit  of  the  continued  operation  of  an  un- 
profitable portion  of  their  line  as  represented  by  the  tracks  on 
Ocean  avenue,  Santa  Monica,  as  sought  to  be  abandoned  in  thi& 
proceeding.  It  further  appears  that  the  continued  maintenance 
and  operation  of  the  tracks  is  not  justified  by  the  patronage  given 
by  the  traveling  public,  and  that  it  would  be  an  economic  loss 
to  increase  the  capital  investment  necessary  to  rehabilitate  the 
tracks  in  the  manner  necessary  to  comply  with  the  ordinances 
of  the  city  of  Santa  Monica  requiring  the  expensive  type  of 
paving.  In  view  of  the  limited  amount  of  traffic  handled  over 
the  portion  of  line  sought  to  be  abandoned,  I  cannot  recommend 
the  substitution  of  any  of  the  former  compromises  suggested  by 
the  applicant  to  the  city  council  of  the  city  of  Santa  Monica,  as 
any  of  the  proposed  compromises  would  require  an  additional 
capital  investment  which  is  not  justified  by  the  present  or 
praspeetive  traffic  to  be  handled.     It  appears  that  there  is  op- 
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position  by  interested  residents  of  all  of  the  proposed  compromise 
plans  and  also  to  the  proposed  abandonment. 

The  Pacific  Electric  Railway  Company  has  for  some  years 
operated  at  a  deficit  In  view  of  such  fact,  and  from  the  tes- 
timony in  this  proceeding,  I  am  unwilling  to  recommend  the 
expenditure  of  a  very  considerable  sum  of  money,  either  for  the 
rehabilitation  of  the  present  tracks  here  sought  to  be  abandoned 
and  as  required  by  the  expensive  type  of  paving  or  for  any  com- 
promise plan,  when  it  is  clearly  apparent  that  such  expenditure 
would  be  an  economic  waste  and  one  upon  which  no  return  on 
the  investment  could  reasonably  be  expected. 

After  careful  consideration  of  all  the  evidence  in  this  pro- 
ceeding, I  am  of  the  opinion  and  find  as  a  fact  that  the  continued 
maintenance  and  operation  of  the  tracks  of  the  Pacific  Electric 
Railway  Company  on  Oce^n  avenue,  Santa  Monica,  between 
Santa  Monica  boulevard  and  Montana  avenue,  is  not  justified  in 
that  sufficient  patronage  is  not  accorded  such  portion  of  the  line 
by  the  traveling  public,  particularly  in  view  of  the  present  finan- 
cial condition  of  the  company. 

I  recommend  that  the  application  be  granted  subject  to  the 
conditions  appearing  in  the  following  suggested  form  of  order: 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
3eeding,  and  the  matter  having  been  duly  submitted,  and  the 
Commission  being  fully  advised,  and  basing  its  order  on  the 
finding  of  fact  as  set  forth  in  the  foregoing  opinion. 

It  is  hereby  ordered  that  the  application  of  the  Pacific  Elec- 
tric Railway  Company  for  permission  to  abandon  and  remove 
its  double-track  line  of  railroad  on  Ocean  avenue  in  the  city  of 
Santa  Monica,  between  Santa  Monica  boulevard  and  Montana 
avenue,  be  and  the  same  hereby  is  granted^  subject  to  the  follow- 
ing conditions : 

1.  The  portion  of  Ocean  avenue  occupied  by  the  right  of  way 
as  granted  by  ordinance  No.  339  of  the  city  council  of  the  city  of 
Santa  Monica  under  date  September  4,  1900,  shall,  after  the 
removal  of  the  tracks  and  overhead  construction,  be  paved  in 
accordance  with  the  requirements  of  the  city  council  of  the  city 
of  Santa  Monica. 

2.  The  removal  of  the  tracks  herein  authorized  shall  be  ao- 
P.U.R.1018C. 
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complished  within  sixty  days  from  the  effective  date  of  this 
order,  and  the  paving  of  the  right  of  way  in  accordance  with 
the  requirements  of  the  city  of  Santa  Monica  shall  be  completed 
within  thirty  days  thereafter. 

The  Commission  reserves  the  right  to  make  such  further  orders 
in  this  proceeding  as  to  it  may  appear  right  and  proper. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Eailroad  Commis- 
sion of  the  state  of  California. 

Note. — A  lessor  street  railway  company  may  voluntarily  abandon 
a  portion  of  its  route  by  complying  with  iie  statute  where  the  public 
is  properly  served  by  other  means.  Re  Bleecker  Street  &  P.  F.  R.  Co. 
(N.  Y.  Ist  Dist.)  Case  No.  2229,  Dec.  10,  1917. 

A  portion  of  street  railway  under  ninety-nine-year  lease,  although 
a  necessary  part  of  the  lessor^s  system  if  operated  independently, 
may  be  abandoned  by  it  where  there  is  no  reasonable  prospects  that 
the  lessee  will  relinquish  the  property,  and  the  operation  of  the 
abandoned  line  is  not  necessary  for  the  convenience  of  the  public. 
Ibid. 


CAIilFORNIA  RAILROAD  COMMISSION. 

RE  WESTMORELAND  &  THORNBURGH. 

[Decision  No.  6174;   Application  No.  3520.] 

Autontohiles  —  Certificates  of  convenience  —  Operation  prior  to  jitney 
law  —  Transferability  of  right  to  operate. 

The  right  to  operate  an  automobile  transportation  line  without  se- 
curing local  permits  or  a  certificate  from  the  California  Commission 
allowed  under  chapter  213  of  the  Laws  of  1917  in  the  case  of  owners 
operating  in  good  faith  prior  to  May  1,  1917,  is  nontransferable. 

[March  2,  1918.] 

Application  for  certificate  of  public  convenience  and  neces- 
sity to  operate  an  automobile  stage  or  truck  service  between  Santa 
Maria  and  Sisquoc ;  certificate  granted. 

Appearances :  H.  M.  Thomburgh  for  applicant. 

By  the  Copimission:  Westmoreland  &  Thornburgh  apply  fear 
certificate  that  public  convenience  and  necessity  require  them  to 
operate  an  automobile  stage  service  between 'Santa. Maria  and 
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Sisquoc,  Santa  Barbara  county,  a  distance  of  about  13  miles  over 
oiled  roads  for  the  common  carriage  of  passengers,  baggage,  and 
express  packages. 

A  public  hearing  upon  the  application  was  conducted  by  Ex- 
aminer Westover  at  Santa  Maria. 

Applicant  has  operated  the  line  since  November  6,  1917,  hav- 
ing paid  $300  to  Hickey  Brothers  for  their  right  to  operate,  due 
to  the  fact  that  Hickey  Brothers  were  operating  the  line  prior  to 
May  1,  1917,  and  were  not  required  by  chapter  218,  Laws  of 
1917,  to  procure  permit  from  the  local  authorities  nor  certificate 
of  public  convenience  and  necessity  from  the  Commission.  The 
statute,  however,  requires  local  permits  and  the  Commission's 
certificates  for  all  persons  not  operating  in  good  faith  prior  to 
May  1,  1917.  Hence  this  application.  The  right  of  Hickey 
Brothers  to  continue  operation  after  May  1,  1917,  was  a  personal 
right,  and  not  transferable. 

Note. — After  describing  the  applicants'  equipment,  its  cost,  op- 
erating schedule,  etc.,  the  order  declared  that  public  convenience  and 
necessity  required  the  operation  of  such  a  line,  and  provided  for  the 
issuance  of  a  certificate  to  become  effective  upon  the  securing  of  neces- 
sary local  permits  by  the  applicant.  The  order  also  provided  that 
the  rights  and  privileges  granted  should  not  be  assigned  or  trans- 
ferred without  the  written  consent  of  the  Commission. 

In  Re  Lloyd,  Decision  No.  5171  (Cal.)  Application  No.  3472, 
March  2,  1918,  it  was  also  held  that  an  individual  cannot  purchase 
the  right  to  operate  an  automobile  transportation  service  over  a  route 
served  by  an  individual  or  a  company  operating  in  good  faith  prior 
to  May  1,  1917,  without  securing  local  permits  or  a  certificate  from 
the  Commission. 

A  new  company  which  takes  over  the  property  of  an  established 
automobile  transportation  line  must  obtain  a  new  certificate  of  pub- 
lic convenience  and  necessity,  as  well  as  new  permits  from  the  local 
authorities.  Re  United  States  (Cal.)  Decision  No.  5106,  Applica- 
tion No.  3ai4,  Feb.  5,  1918. 

In  Re  Pickwick  Stages,  Northern  Div.  (Cal.)  Decision  No.  5070, 
Application  No.  3436,  Jan.  25,  1918,  it  was  held  that  if  a  corpora- 
tion takes  over  and  operates  an  automobile  stage  line  owned  by  a 
company  not  operating  imder  local  pernuts  as  provided  by  chapter 
213,  Laws  of  1917,  it  must  obtain  permits  from  the  local  authorities, 
and  an  order  from  the  Railroad  Commission  declaring  that  public 
convenience  and  necessity  require  it  to  conduct  such  stage-line  busi- 
ness. 

In  Re  Santa  Clara  Valley  Auto  Line,  Decision  No.  4674^  Applica- 
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tion  No.  3159,  Sept.  26, 1917,  the  California  Commission,  in  denying 
the  application  for  a  certificate  of  convenience  and  necessity  for 
the  operation  of  a  stage  line  between  San  Francisco  and  Palo  Alto, 
said:  "No  person  has  a  vested  right  to  engage  in  a  public  utility 
service.  The  law  looks  not  to  the  operator,  but  to  the  convenience 
and  necessity  of  the  public,  and  clearly  contemplates  that  applications 
of  this  character  shall  be  decided  on  the  basis  of  this  test  alone,  and 
not  on  the  basis  of  the  desires  or  necessities  of  the  operators.  Op« 
erators  may  be  permitted  to  enter  the  field  only  at  such  times,  and  in 
such  places,  and  under  such  conditions,  as  will  best  subseWe  the 
convenience  and  necessity  of  the  public.'^ 

In  Re  General  Motor  Transp.  Co.  Decision  No.  4637,  Application 
No.  3089,  Sept.  13,  1917,  it  was  held  that  the  California  Commis- 
sion would  not  authorize  auto-transportation  service  between  desig- 
nated points,  until  it  appeared  that  the  applicant  had  secured  neces- 
sary franchises  or  permits  from  the  municipalities  or  counties 
through  which  it  proposed  to  operate. 

Motor  vehicle  operators  in  the  District  of  Columbia  should  secure 
the  usual  licenses  from  the  assessor  as  provided  for  by  If  14,  §  7,  of 
the  Act  of  Congress  approved  July  1,  1902,  where  applications  to 
operate  result  from  copditions  incident  to  a  strike  of  motormen  and 
conductors  on  a  street  railway,  and  where  no  permanent  route  is  to 
be  established.  Re  Motor  Vehicles  (D.  C.)  Order  No.  206,  P.  TJ.  C. 
No.  2334,  April  17,  1917. 

In  Re  Chicago  Motor  Bus  Co.  (111.)  No.  6066,  and  Re  Chicago 
Stage  Co.  (111.)  No.  6642,  Jan.  8,  1918,  a  certificate  of  convenience 
and  necessity  to  operate  motor  busses  on  the  south  side  in  the  city  of 
Chicago  was  denied  in  the  first  case  and  granted  in  the  second  for 
the  same  service;  the  final  decision,  apparently,  having  been  made 
on  the  theory  that  one  company  could  adequately  serve  the  public, 
and  the  one  best  fitted,  financially  and  by  experience,  should  be  en- 
titled to  the  certificate.  Commiosioners  Lucey  and  Shaw  dissent- 
ing; since,  in  their  opinions,  a  motor  bus  company,  engaged  in  the 
transportation  of  passengers  in  city  streets  should  not  be  considered 
a  monopoly,  and  certificates  should  have  been  granted  to  both  ap- 
plicants. 

The  operation  of  a  bus  line  between  two  cities,  in  competition  witti 
another  common  carrier,  and  without  the  consent  of  the  local  au- 
thorities of  the  two  cities,  and  without  a  certificate  of  public  con- 
venience pnd  necessity  from  the  Public  Service  Commission,  is  un- 
lawful. Public  Service  Commission  v.  Mt.  Vernon  Taxicab  Co. 
(1917)  101  Misc.  497,  168  N.  Y.  Supp.  83. 

The  authority  to  operate  jitneys  over  city  streets  must  be  by  valid 
franchise,  authority  of  color  based  on  an  invalid  ordinance  being 
insufficient.    Memphis  Street  B.  Co.  v.  Rapid  Transit  Co.  —  Tenn. 
— ,  198  S.  W.  890. 
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MISSOURI  PUBLIC   SERVICE:  COMMISSION. 

RE    MISSISSIPPI    EIVER    &    BONNE    TERRE    RAILWAY 

COMPANY. 

[Oases  No8.  61,  453.] 

Valuation  —  Original  coat  to  date  -*  Supplementary  attdit  —  Property 
additions  sho%€n  hy  anntial  reports. 

1.  Net  additions  of  constrttction  aad  equipment  as  shown  by  a  rail- 
road's annual  reports  were  added  to  a  report  of  the  Missouri  Commis- 
sion's accountants,  showing  the  total  of  these  items  at  a  prior  time,  to 
avoid  the  necessity  for  a  supplementary  audit  in  bringing  the  original 
cost  of  the  whole  of  the  carrier's  properties  up  to  date,  where,  in  view 
of  the  carrier's  prior  accurateneas,  there  was  little  likelihood  of  error 
in  the  subsequent  reports. 

Valuation  »  Items  chargeable  to  capital  account  —  Bond  discount, 

2.  Bond  discount  is  not  properly  chargeable  to  capital  account  in 
a  rate  valuation. 

Valuation  »  Overhead  expense  —  Enifineering  —  Basis  of  estimate, 

3.  An  estimate  for  engineering  expense  in  the  valuation  of  a  rail- 
road property,  based  on  a  study  and  actual  estimate  of  the  cost  of  this 
work  for  each  portion,  is  probably  more  nearly  correct  than  one  esti- 
mated on  a  percentage  basis. 

Valttation  —  Bight  of  way  »  ** Railway  value,*' 

4.  Tlie  "railway  value"  method  of  appraising  a  railroad  right  of 
way,  obtained  by  the  application  of  an  arbitrary  right  of  way  multiple 
to  the  market  value  of  contiguous  land,  is  not  permissible  in  a  rate 
valuation. 

Valuation  »  Right  of  way  —  Method, 

5.  The  fair  present  value  of  a  railroad  right  of  way  i^  properly 
determined  on  the  basis  of  the  present  market  value  of  contiguous  land 
plus  the  added  cost  of  acquisition,  as  shown  by  the  evidence. 

Valuation  —  Equipment  —  Method. 

6.  The  cost  of  reproducing  railroad  equipment  may  be  properly 
estimated  in  a  rate  valuation,  upon  the  basis  of  information  received 
from  manufacturers,  and  from  the  valuation  departments  of  other  rail- 
roads, together  with  available  records  of  the  applicant. 

Valuation  —  Items    chargeable    to    capital  —  Roadbed    expenditures 
subsequent  to  construction, 

7.  Exp^ditures  on  a  railroad  roadbed  after  construction  should 
be  charged  to  maintenance,  in  a  rate  valuation,  unless  It  is  affirmatively 
shown  that  they  were  made  for  capital  purposes. 

Valuation  —  Cfrading  —  Af^preciation  -*  Adaptation  and  solidifioation. 

8.  The  cost  of  railroad  grading  cannot  be  appreciated  for  adapta- 
tion and  solidification  in  a  rate  valuation,  where  there  is  no  evidence 
of  capital  expenditures  on  the  roadbed  subsequent  to  its  construction, 
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and  the  appreciated  value  appears  to  be  due  to  time  and  the  elements 
or  to  expenditures  chargeable  to  maintenance. 

Raies  —  Railroad  —  Passenger  —  Freight  —  Reasonahleneses  —  Basis. 
9.  The  reasonableness  of  passenger  or  freight  rates  should  be  de- 
termined upon  the  fair  value  of  the  property  used  in' the  service. 

Apportionment  ~  Property  —  Railroad  ~  Between    freight   and   paS' 
senger  service  ~  Basis. 

10.  Railroad  property  was  apportioned  between  the  freight  and  pas- 
senger service,  in  a  rate  case,  by  assigning  property  used  exclusively 
by  either  to  that  service,  and  by  apportioning  the  property  in  joint 
service,  between  them  in  proportion  to  the  extent  of  its  use  in  each. 

Apportionment  —  Railroad  —  Locomotives  ~  Main  and  branch  lines 

—  Valuation  of  passenger  service  property. 
^  11.  In  determining  the  value  of  the  property  of  a  railroad  used  in 

the  passenger  service,  locomotives  were  apportioned  between  main  and 
branch  lines  on  the  basis  of  the  locomotive  ton  miles. 

Apportionment  —  Railroad  —  WorTc  equipment  ~  Passenger  and 
freight  services. 

12.  A  railroad's  work  equipment  was  apportioned  between  the  freight 
and  passenger  service,  in  arriving  at  the  fair  value  of  property  used  in 
the  latter,  on  the  basis  of  the  locomotive  ton  miles. 

Apportionment  —  Railroad  —  Property  ~  Interstate  and  intrastate 
service  —  SnuUl  amount  of  traffic  —  Necessity. 

13.  No  apportionment  of  property  between  interstate  and  intrastate 
passenger  service  need  be  made  where  the  interstate  passenger  traffic 
on  the  railroad  under  consideration  is  so  small  as  to  be  practically 
negligible. 

[February  18,  1918.] 

Application  of  Mississippi  &  Bonne  Terre  Railway  for  au 
increase  in  passenger  rates,  consolidated  with  a  proceeding  to 
value  its  property  for  the  purpose;  applicant  permitted  to  file 
schedules  under  maximum  passenger  fare  fixed  by  general  order 
of  the  Commission  in  cases  492  to  505;  the  fair  present  value 
of  applicant's  property  for  rate-making  purposes  was  fixed  at 
$4,400,000  as  of  January  1,  1917,  of  which  amount  $748,000 
was  apportioned  to  the  passenger  service. 

By  the  Commission :  The  Mississippi  River  &  Bonne  Terre 
Railway  Company,  a  corporation  of  the  state  of  Missouri,  here- 
in called  "the  railroad,"  filed  application  July  1,  1913,  praying 
for  an  increase  in  passengefr  rates  under  provisions  of  §  47  of  iha 
Public  Service  Commission  Law.  Supplementary  to  said  'ap- 
plication, an  order  was  made  and  entered  by  the  Commission 
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July  21,  1914,  providing  for  a  valuation  of  the  i^plieant's  prop- 
erty, as  authorized  by  the  Public  Service  Commission  Law. 

The  company  and  engineers  and  accountants  of  the  Commis- 
sion having  filed  written  reports  as  ordered  by  the  Commission, 
both  cases  were  consolidated  and  heard  as  one  proceeding.  Hear- 
ings were  held  before  the  Commission  at  its  office  in  Jefferson 
City  on  October  7,  1918,  September  4,  1914,  March  28,»  1916, 
and  June  18,  1917.  The  delay  in  arriving  at  a  final  hearing  and 
conclusion  was  due  to  the  fact  that  these  cases  have  been  post- 
poned from  time  to  time,  awaiting  final  disposition  of  cases 
Kos.  52  and  176,  in  Ee  Missouri  Southern  R.  Co.  and  cases 
Nos.  492  to  505,  Re  Atchison,  T.  &  S.  F.  R.  Co.  et  al. 

In  this  report  there  are  two  separate  cases  for  disposition: 
(1)  A  proceeding  under  §  47  of  the  Public  Service  Conunission 
Law,  for  fixing  of  reasonable  passenger  rates  on  applicant's  line 
of  railroad;  and  (2)  a  proceeding  under  §  60  of  .said  law,  for 
the  purpose  of  ascertaining  the  value  of  the  applicant's  propertjr. 

The  valuation  mattw  will  be  considered  first 

Historical: 

About  1880  the  St  Joseph  &  Doe  Run  Lead  Companies  con- 
structed and  placed  in  operation  between  Bonne  Terre  and  a 
point  on  the  St  Louis,  Iron  Mountain,  ft  Southern  Railway, 
called  Summit,  a  narrow  gage  line  laid  with  40-poimd  steel. 
The  approximate  length  of  this  line  was  13  miles.  On  account 
of  expansicoi  of  business  of  the  lead  c(»npanies  and  failure  to 
reach  satisfactory  traffic  agreements  with  the  St  Louis,  Lron 
Mountain,  ft  Southern  Railway  as  to  rates  between  Summit  and 
St  Louis,  it  was  decided  to  make  a  reconnaissance  for  a  line 
from  Bonne  Terre  to  a  point  on  the  Mississippi  river  near  Her- 
culaneimi.  Construction  of  this  line  was  commenced  in  the 
latter  part  of  1888,  During  the  course  of  construction  it  was 
decided  to  build  the  line  to  Riverside,  a  point  on  the  St.  Louis, 
Iron  Mountain,  &  Southern  Railway  and  the  Mississippi  river, 
about  3  miles  north  of  Herculaneum  and  about  31  miles  from 
Bonne  Terre.  The  line  was  finally  completed  and  put  in  opera- 
tion March  13,  1890.  After  the  line  from  Bonne  Terre  to 
Riverside  was  put  into  operation  and  business  established  on  a 
firm  footing,  the  line  to  Summit  was  taken  up.  The  line  was 
extended  south  from  Bonne  Terre  in  1891  and  1892.  It  was 
P.U.R.1918C. 
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constructed  to  Doe  Run,  a  distance  of  16J  miles,  and  opened  for 
traffic  in  May,  1892.  The  Turpin  branch  was  constructed  dur- 
ing the  year  1896.  This  branch  is  an  extension  of  the  main  line 
in  a  southerly  direction  for  a  distance  of  about  3  miles.  This 
line  was  constructed  to  reach  a  quarry  of  red  granite.  At  the 
present  time  there  is  very  little  traffic  over  the  line.  A  train  is 
run  on  an  average  of  once  or  twice  a  week  as  the  business  de- 
mands. The  Hoffman  branch,  which  leaves  the  main  line  about 
i  mile  south  of  Bonne  Terre  and  extends  in  a  westerly  direction 
to  Leadwood,  a  distance  of  about  6.78  miles,  was  constructed 
during  the  year  1908.  This  branch  serves  the  Desloge  Lead 
Company  and  shaft  No.  14  of  the  Doe  Run  Lead  Company. 
Leadwood  is  a  mining  town  with  a  population  of  about  2,000. 
The  Crawley  branch,  connecting  with  the  main  line  at  Flat 
river  and  running  to  the  Crawley  shaft,  a  distance  of  about  1 
mile,  was  built  in  1894.  During  the  year  1902  the  Federal  con- 
nection, about  f  of  a  mile,  the  Columbian  connection,  about  i  of  a 
mile,  and  the  connection  to  Federal  shaft  No.  4,  about  i  of  a  mile, 
were  constructed.  During  1908  the  extension  of  the  Columbian 
branch,  Esther  to  shaft  No.  9,  a  distance  of  about  1^  miles,  was 
purchased  from  the  Doe  Run  Lead  Company.  During  1910  the 
connection  to  shaft  No.  11,  about  1  mile,  was  built,  making  a 
total  length  of  what  is  now  known  as  the  Crawley  branch,  6.07 
miles,  including  all  sidings  and  spurs.  The  Gumbo  branch, 
w^hich  now  connects  with  the  main  line  at  Rivermines,  was  origi- 
nally constructed  from  Elvins  to  Cowan  quarry,  a  distance  of 
about  1  mile,  in  1894.  This  branch  was  extended  to  the  Gumbo 
shaft  in  1899.  The  Mitchell  branch,  extending  from  Mitchell 
junction  to  Mitchell  shaft,  a  distance  of  1.32  miles,  was  construct- 
ed in  1907.  During  1909  the  Gumbo  cut-off  from  Rivermines 
to  Cowan  quarry  was  constructed,  and  the  old  line  from  Elvins 
to  Cowan  quarry  was  abandoned. 

During  1909  the  main  line  between  Herculaneum  and  Festus 
was  improved  by  constructing  the  Festus  cut-off.  This  cut-off 
leaves  the  original  line  at  Herculaneum  and  connects  with  it 
again  just  north  of  Festus.  Its  length  is  3.3  miles.  The  old 
line  was  abandoned,  with  the  exception  of  1.1  miles  extending 
from  Festus  to  a  sand  quarry. 
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Physical  Characteristics: 

The  line  is  built  through  a  heavy  rolling  country.  On  the 
main  line  the  ruling  grade  is  1.8  per  cent  and  the  maximum 
curvature  is  12  degrees.  On  the  branch  line  the  ruling  grade  is 
3  per  cent  and  the  maximum  curvature  is  18  degrees.  The  main 
and  branch  lines  serve  a  population  of  about  30,000.  The  main 
line  passes  under  the  St.  Louis-San  Francisco  Railroad  at  Festus 
and  crosses  the  Belmont  branch  of  the  St.  Louis,  Iron  Mountain^ 
&  Southern  at  grade  at  Doe  Run  junction.  The  St.  Francois 
County  Railway,  an  electric  trolley  line  operating  between  St. 
Francois  and  Flat  river,  connects  with  the  main  line  of  the 
Mississippi  River  &  Bonne  Terre  Railway  at  Flat  river. 

VdliLe  of  Railroad  as  Shown  by  Its  Books  a/nd  Records: 

In  pursuance  of  the  order  of  the  Commission,  an  audit  was 
made  of  the  books,  records,  and  accounts  of  said  company,  as  of 
April  30,  1913,  and  a  supplemental  audit  was  made  of  the  period 
from  May  1,  1913,  to  August  31,  1914.  The  original  and  sup- 
plemental audits  were  combined  in  the  report  of  the  accountants 
rendered  under  date  of  September  28,  1915,  and  covering  the 
period  from  the  organization  of  the  railway  up  to  and  including 
August  31,  1914.  This  audit  was  offered  in  testimony  at  tlie 
hearing  in  the  office  of  the  Commission  in  Jefferson  City  on 
elune  18,  1917.  The  balance  sheet  of  August  31,  1914,  is  herein 
set  out  as  table  1 ;  balance  sheet  as  presented  by  company  as  of 
December  31, 1916,  is  set  out  as  table  2: 

TABLE  ro.  1. 

MisLlssippi  Hiver  &  Bonne  Terre  Railway  Company. 
Balance  Sheet — August  31,  1914. 

AsseU, 
Property  Investment: 

Road     • $2,420,590.09 

Equipment    1,176,518.68 

$3,597,108.77 

Securities  Unpledged: 

Stock  St.   Francois  County.  Railroad  Com- 
pany   12,187.28 

Affiliated  Companies'  Balance: 
Notes  Receivable  Pledged: 

St.  Joseph  Lead  Company  dated  October  2, 

1911,  due  October  1,  1931 $2,500,000.00 

Loss  payments  to  and  earnings  of  sinking 
fund  for  the  redemption  of  1st  mortgage 
5%    gold  bond*    82,748.39 

$2,417,251.11 
P.U.R.1918C. 
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TABLE  NO.  1. — Continued. 

Mississippi  River  &  Bonne  Terre  Railway  Companj, 

Balance  Sheets-August  81,  1914. 

8t.  Francois  County  Railroad  Company 
dated  July  1,  1914,  due  July  1,  1915  . .       $221,100.00 

Total    $2,638,351.11 

Less  this  company's  note  given  to  the  St 
Josej^  Lead  Company  August  6,  1914, 
due  Aug.  6,  1915 145,000.00 

$2,4d3,351.U 

Current  Assets: 

Cash    $76,945.78 

Miscellaneous  accounts  receivable 85^012.32 

Traffic  and  car  service  balances  due  from 

other   companies 6,240.90 

Net  balances  due  from  agents  and  con- 
ductors      120.88 

Materials  and  supplies 46,342.67 

Other  current  assets 19.43 

214,681.98 

Interest  Accrued  on  Notes  Receivable 54,294.34 

Deferred  Charges: 

Prepaid  insurance  $     566.10 

Interest  unaccrued  included  in  equipment 

notes  issued  June  26,  1909  614.83 

Suspense  accounts    5,272.33 

Unextinguished  discount  on  funded  debt  . .  9,166.66 

16,619.92 

Sinking  Fund  1st  Mortgage  5%  Gold  Bonds: 

Invested  in  companv's  bonds   $79,000.00 

Earnings  uninvested 3,748.89 

82,748.89 

Special  Deposits    6,736.93 

$6,476,729.22 

lAahiliiiea, 
Capital  Stock: 

Authorized  and  issued  30,000  shares  common  at  $100 

each    $3,000,000.00 

Funded  Debt: 

1st  mortgage  sinking   fund — 20-year   5% 

gold  bonds  due  October  2,  1918 ' 

$2,500,000 

Outstanding    $2,421,000.00 

In  sinking  fund   79,000.00 

$2,500,000.00 

E<mipment  5%  gold  notes  $50,000  payable 
January  1st  and  July  let  of  each  year        200,000.00 

Equipment  notes  issued  June  26,  1909,  in- 
cluding interest  to  maturity  $2,300  pay- 
able monthly    24,300.35 

$2,724,300.35 

Current  Liabilities: 

Notes  payable  secured  by  note  receivable  $200,000.00 

Traffic  and  car  service  balances 39,774.04 

Audited   vouchers    20,28S.38 

Miscellaneous  accounts  payable   104.10 
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TABLE  NO.  1— Con^mued. 

Mississippi  Kiver  k  Bonn3  Terre  Railway  Oomp&iij. 
Balance  Sheet — ^August  31,  1914. 

Matured  interest  unpaid   $1,475.00 

Other  current  liabilities 054.40 

$262,695.92 

Aocmed  Liabilities  Not  Due: 

Unmatured  interest  accrued $55,950.01 

Taxes  accrued    13,C12.66 

69,662.57 

Bflserres: 

Insurance  reserve  fund  $1,500.00 

Reserve  for  overcharges 420.15 

1,028.15 

Surplus    418,360.23 

$6,476,720.22 

TABLE  NO.  2. 

Mississippi  River  &  Bonne  Terre  Railway  Company. 

Balance  Sheet — December,  1916. 

Assets. 

Investments : 

Investment  in  road  and  equipment: 

Road   $2,448,451.01 

Equipment   1,170,572.14 

Total    $3,619,023.16 

Sinking  Funds: 
First-mortgage   20-year    6%    gold    bonds, 

issued  Oct.  2,  1911 147,362.60 

Investments  in  Affiliated  Companies: 
Securities  pledged: 
Note,  St.  Joseph  Lead  Co.,  dated  Oot.  2, 

1911,  due  Oct.  2,  1931  2,500,000.00 

Securities,  Unpledged: 
Slock,  St.  Francois  County  R.  R.  Co.  . .  12,187.28 

Total    $2,512,187.28     $6,278,572.93 

Tot  I  Investm&mis, 
Current  Assets: 
Gash: 

On  deposit  subject  to  check $182,824.16 

In  transit    6,008.45 

Special  deposits  1,600.00 

Total     $190,432.60 

Loans  and  bills  receivable  1,269.00 

Traffic  and  car  service  balances  receivable  . .  8,995.55 
Net  balance  receivable  from  agents  and  con- 
ductors     557.00 

Miscellaneous  accounts  receivable   100,348.62 

Materials  and  supplies 66,795.58 

Interest  and  dividends  receivable 31,320.44 

Other  current  assets  45.44 

Total  Current  Assets  $399,764.18 

Deferred  Assets   . .' 

Total  Deferred  Assets 
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TABLE  NO.  2— Continued, 

MiBsissippi  River  &  Bonne  Terre  Railway  Company, 

Balance  Sheet — December,  1916. 

Unadjusted  Debits: 

Rents  and  insurance  premiums  paid  in  ad- 
vance   

Discount  on  funded  debt 

Other  unadjusted  debits   $62,243.62 

Total  Unadjusted  Debito  $62,243.62 

Total    $6,730,680.73 

Liahilitiea. 

Capital   Stock,  Common   $3,000,000.00 

Ix)ng  Term  Debt: 

Funded  debt  unmatiu'ed 
Mortgage  bonds 

First   mortgage   20-yr.    6%    sinking   fund 
gold  bonds  issued  Oct.  2,  1911 $2,600,000.00 

Total    f^2,500,000.00 

Total  long  term  debt $2,600,000.00 

Current  Liabilities: 
Loans  r.nd  bills  payable 

Traffic  and  car  service  balances  payable  64,760.19 

Audited  accounts  and  wages  payable  ....  07,880.04 

Miscellaneous  accounts  payable  

Interest  matured   unpaid    1,600.00 

Unmatured  interest  accrued  31,250.00 

Other  current  lia))ilite8  6,026.69 

Total  current  liabilities   ' $    161,433.82 

Deferred  Liabilities: 

Total  deferred  liabilities 

Unadjusted  Credits: 

Tax   liability    $       6,731.37 

Insurance  and  casualty  reserves   1,361.66 

Accrued  depreciation — road    

Accrued  depreciation — equipment    261,036.12 

Other  unadjusted  credits 149,281.66 

Total  unadjusted  credits    $   417,410.70 

Corporate  Siurplus: 
Additions  to  property  through  income  and 
surplus 
Profit  and  loss— balance 661,736.12 

Total  corporate  surplus   661,7S6.12 

Total     $6,730,580.73 

The  Mississippi  Kiver  &  Bonne  Terre  Railway  was  organised 
under  the  laws  of  the  state  of  Missouri  in  May,  1888,  with  an 
authorized  capital  stock  of  $300,000,  which  was  given  in  ex- 
change for  property  acquired  from  the  St.  Joseph  Lead  Company. 
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The  book  value  of  the  road  and  equipment  at  the  date  of  transfer 
jimounted  to  $688,946.92,  and  was  recorded  on  the  company's 
books  in  October,  1891,  at  which  time  there  was  debited  to  road, 
$662,560.87;  t6  equipment,  $26,386.05,  and  credited  to  capital 
stock,  $300,000,  to  the  St.  Joseph  Lead  Company,  $388,946.92. 
A  complete. verification  of  the  cost  of  road  and  equipment  ac- 
quired at  that  time  could  not  be  made  from  the  records  on  file 
with  the  company. 

During  the  period  of  March,  1890,  to  October,  1893,  all  op- 
erating transactions  of  the  railway  company  were  recorded  in 
the  personal  account  of  the  St.  Joseph  Lead  Company.  During 
tho  year  1893  the  roadbed  was  changed  from  a  narrow  to  a  stand- 
ard gage;  and  owing  to  the  fact  that  certain  equipment  was 
reconstructed,  and  not  knowing  the  original  cost  of  roadway  and 
equipment  items  abandoned  and  sold,  the  accountants  were  un- 
able to  state  whether  or  not  proper  credits  were  made  to  road  and 
equipment  accounts.  During  certain  periods  of  the  company's 
history,  capital  expenditures  were  charged  to  operating  expenses, 
and  subsequently  were  transferred  to  road  and  equipment  ac- 
counts. The  total  property  investment  as  shown  upon  the  books 
of  the  company,  and  on  which  no  adjustments  were  made  by  the 
Commission's  accountants,  amounted  to  $3,597,108.77,  as  of 
date  of  August  31,  1914.  This  was  divided  as  follows:  Road, 
$2,420,690.09 ;  equipment,  $1,176,518.68. 

A  table  herein  inserted  and  marked  table  3  shows  the  road 
account,  amounting  to  $2,420,590.09,  classified  as  between  ac- 
counts and  separated  as  between  road  purchased  from  the  St. 
Joseph  Lead  Company,  Doe  Run  Lead  Company,  and  the  net 

additions  made  since  the  original  purchase: 
P.U.R.1918a 
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Of  the  $2,420,590.09  there  was  unverified  by  the  Commission's 
accountants  the  sum  of  $418,524.31,  made  up  as  follows: 

Amounts  charged  to  maintenaHce  and  later  traasferred  to  road 

account,  representing  cost  of  widening  the  gage $380,038.76 

Cost  of  sidings  and  yard  extension  at  Rirerside,  charged  to 
maintenance  and  later  transferred  to  road  account 25,916.67 

Sundry  small  items   12,668.89 

Of  the  amount  charged  to  equipment,  $1,176,618.68,  there  was 
unverified  $108,727.73.  This  consists  of  journal  entries  dated 
April,  1903,  and  April,  1904,  amounting,  respectively,  to  $79,- 
904.37  and  $28,823.36,  purporting  to  be  an  adjustment  of  equip- 
ment account  to  agree  with  actual  inventory  taken  May  1,  1903. 
This  inventory  was  not  on  file  in  the  company's  office,  and  the 
charges  emanating  therefrom  could  not  be  verified.  The  com- 
pany, however,  presented  a  statement  in  which  the  item  was  ex- 
plained as  follows : 

Cost  of  equipment  charged  to  operating  expenses  August  1, 
1895,  to  April  80,  1903,  which  should  have  been  charged 

to  equipment  account $361,955.39 

Less: 

Equipment  sold,  retired  and  sundry  credits  ....     $  63,482.43 
Depreciation  on  equipment  189,745.29      263,227.66 

$108,727.73 


Equipment  account  as  of  August  31,  1914,  is  set  out  in  detail 

in  table  No.  4,  as  follows: 
P.U.R.1918C. 


Digitized  by 


Google 


332 


MISSOURI  PUBLIC  SERVICE  COMMISSION. 


TABLE  NO.  4. 
Equipment  Account — ^Augusi 

31,  1914. 

Purchased 

from 
St.  Joseph 
Lead   Com- 
pany. 

Net   Additions  to 
August  31,  1914. 

Total. 

Unverified. 

Verified. 

Locomotive-Steam. . 

Passenger     Train 
Cars: 
Baggage    and   ex- 
press   

$15,690.71 
651.60 

9,601.83 

19,956.42 
3,089.97 

$28,823.36 
79,9W.37 

$193,984.82 

758.50 

4,319.50 

32,648.42 

1,125.00 

24,503,37 

73.72 

64,901.88 

5,409.85 

189.84 

651,462.29 

159.36 

13,500.00 

13,232.71 

8,018.18 

5,542.30 

369.08 

$209,675.53 
1  310.10 

Baggage  and  mail 
Chair    

4,319.50 
32,648.42 

Combination    pas- 
senger and  bag- 
gage   » 

1,125.00 

Officers  

24,503.37 

Unclassified 

Freight  Train  Cars: 
Box  

9,675.55 
64,901.88 

Caboose    

Coal    

5,409.85 
189.84 

Dumn  

680,285.65 

Flat    

759.36 

Gondola   

Gondola  hopper    . 
Ore   

13,500.00 
13,232.71 

8,018.18 

Unclassified 

Unclassified    Equip- 
ment   

25,498.72 
83,363.42 

$48,890.53 

$108,727,731   $1,018,900.42 

$1,176,518.68 

The  company  owned  and  operated  at  August  31,  1914,  main 
and  branch  lines,  all  of  which  are  located  in  the  state  of  Missouri, 
iis  follows : 

l^iverside  to  Doe  Run,  Mo.  (main  line)   46.4G  miles 

Hoffman  branch  6.80  miles 

Gumbo  branch   4.44  miles 

Crawley  branch   3.00  miles 

Turpin  branch   3.20  miles 

Other  spurs    6.92  miles 

Yard  tracks  and  sidings 23,13  miles 

Total  mileage  93.95  miles 

The  main  line  and  the  Hoffman  branch  are  used  for  the  trans- 
portation of  both  passengers  and  freight.  The  other  branches 
and  spurs  are  used  solely  in  the  freight  service.  There  was 
outstanding,  as  at  August  31,  1914  capital  stock  in  the  sum  of 
$3,000,000,  which,  with  the  exception  of  the  necessarj  qualifying 
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shares  of  the  officers,  was  held  by  the  St.  Joseph  Lead  Oompany. 
There  was  issued  funded  debt  amounting  to  $2,724,300.35,  of 
which  $2,300,000  represents  first  mortgage  sinking  fund  twenty- 
year  5  per  cent  gold  bonds,  due  October  2, 1931,  which  was  placed 
upon  all  property,  franchises,  and  equipment,  with  the  exception 
of  certain  equipment  covered  by  equipment  collateral  bonds. 
This  mortgage  was  authorized  at  a  meeting  of  the  stockholders 
and  directors  under  date  of  September  26,  1911,  for  the  purpose 
of  improvements  and  betterments.  At  the  same  meeting  the 
directors  agreed  to  loan  the  entire  proceeds  of  the  sale  of  the 
fcaid  mortgage  bonds,  to  the  St,  Joseph  Lead  Company  in  ex- 
change for  their  note  dated  October  2,  1911,  due  October  2, 
1931,  for  $2,500,000,  which  note  is  deposited  with  the  St  Louis 
Union  Trust  Company  as  additional  security  for  the  bonds. 
There  is  outstanding  of  this  $2,500,000,  $2,421,000,  and  the 
balance,  or  $79,000,  is  in  the  sinking  fund.  The  funded  debt 
also  includes  $200,000  in  the  form  of  equipment  5  per  cent  gold 
notes,  $50,000  of  which  is  payable  January  1st  and  July  1st  of 
each  year. 

.  There  were  also  equipment  notes  issued  June  26, 1909,  includ- 
ing interest  $2,300,  payable  monthly,  the  total  liability  amount- 
ing to  $24,300.35.  The  accountant's  report  included  a  com- 
parative income  account  for  the  years  ended  April  30,  1913,  and 
August  31,  1914.  The  former  representing  the  period  adopted 
by  the  company  as  their  fiscal  year,  and  which  was  wholly  under 
the  rates  in  effect  prior  to  rate  reduction  by  the  legislature.  The 
latter  year  covered  the  latest  available  year  at  the  time  of  the  sup- 
plemental audit  The  records  of  the  company  were  kept  in  ac- 
cordance with  the  accounting  classifications  prescribed  by  the 
Interstate  Commerce  Commission,  which  did  not  at  that  time 
require  a  division  between  passenger  and  freight,  either  in  plant 
or  operating  expense  accounts. 

[1]  In  order  to  bring  the  original  cost  of  the  properties  of  the 
road  as  a  whole  up  to  the  latest  date  for  which  any  records  are 
available,  without  having  recourse  to  a  supplementary  audit,  we 
can  take  the  annual  reports  of  the  railroad,  certified  to  by  the 
president  and  auditor,  filed  with  the  Commission,  and  showing 
net  additions  in  detail,  and  assume  that  as  there  were  no  adjust- 
ments made  by  the  Conmiission's  accountants  in  the  constructioni 
P.U.R.1918C. 
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and  equipment  figures  from  1891  to  August  31,  1914,  a  period 
of  about  twenty-four  years,  and  covering  an  amount  of  almost 
$3,600,000,  that  there  is  little  likelihood  of  error  in  the  short 
space  of  two  years  and  four  months,  involving  but  some  $22,000 
in  net  additions. 

Construction  and  equipment  at  August  31,  1914,  as  per  Com- 
mission accountants'  report $3,597,108.77 

Add: 

Net  additions  July  1,  1914,  to  June  30,  1915,  from  company's 

annual  report    $6,079.99 

Less  additions  July  1,  1914,  to  August  31,  1914, 

included  in  Commission  accountants'  report  . . .  10.40 

6,069.69 

Net  additions  July  1,  1915,  to  June  30,  1916,  from  com- 
pany's annual  report  16,594Jt2 

Net  additions  July  1,  1916,  to  December  31,  1916  (difference 
between  annual  report  figures  as  at  June  30,  1916,  and 
company's  exhibit  A-1,  as  of  December  31,  1916)   32,439.01 

Apparent  original  cost  to  December  31,  1916  $3,619,023.15 

Estimates  of  the  Cost  of  Reproduction: 

Estimates  of  the  cost  of  reproduction  of  the  applicant's  prop- 
erty were  made  on  behalf  of  the  company  by  Engineer  Kendrick, 
and  on  behalf  of  the  Commission  by  W.  W.  K.  Sparrow  and  Paul 
Bayliss.  These  estimates  will  be  referred  to  as  the  Kendrick 
jjppraisal  and  the  Commission's  engineers'  appraisal.  Sub- 
stantial assistance  was  rendered  to  the  Commission's  engineers 
by  the  field  and  office  forces  of  the  division  of  valuation,  Inter- 
state Commerce  Commission,  western  district.  Mr.  Charles  H. 
Fake,  chief  engineer,  and  Mr.  T.  U.  Young,  superintendent  of 
the  Mississippi  River  &  Bonne  Terre  Railway  Company,  also 
appraised  parts  of  the  company's  property,  but  this  appraisal 
is  not  in  shape  for  comparison  with  the  Kendrick  and  the  Com- 
mission's engineers'  appraisals. 

The  Kendrick  appraisal  bears  the  date  1913.  The  final  sum- 
mary of  this  appraisal  shows  the  following  totals : 

Cost  of  reproduction  new  $5,866,064 

Appreciation    88,023 

Depreciation 632,338 

Present  value 5,341,749 

Note.-— Abore  flgwres  include  $683,525  to  cover  discount,  evidently  bond 
discount. 

[2]  Thig  Commission  has  repeatedly  held  that  bond  discount 
is  an  item  not  properly  chargeable  to  capital  account;  for  ex- 
ample, Joplin  V.  Home  Teleph.  Co.  4  Mo.  P.  S.  C,  L  c.  72 ;  Re 
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City  Water  Co.  4  Mo.  P.  S.  C,  1.  c.  149.  Deducting  $588,525, 
we  arrive  at  the  following  as  a  basis  for  comparison  with  the 
Commission's  engineers'  appraisal: 

Cost  of  reproduction  new $5,390,562 

Present  value  4,75S,224 

The  Commission's  engineers'  appraisal  is  as  of  Jnly  1,  1915. 
The  final  summary  of  this  appraisal  shows  the  following: 

Cost  of  reproduction  new $4,758,385 

Cost  of  reproduction  new  less  depreciation 4,055,416 

[3]  To  make  a  rigid  comparison  of  the  Kendrick  appraisal 
with  the  Commission's  engineers'  appraisal,  it  would  be  necessary 
to  add  to  the  Kendrick  appraisal  the  net  additions  and  better- 
ments for  1914  and  the  first  six  months  of  1915.  This  informa- 
tion is  not  available.  Excluding  it,  we  are  able  to  state  that  the 
principal  diflFerences  appear  in  the  items  of  engineering,  right 
of  way,  and  equipment.  Engineering  in  the  Kendrick  appraisal 
is  estimated  on  a  percentage  basis.  Engineering  was  estimated 
by  the  Commission's  engineers  after  a  study  of  each  portion  of 
the  property  estimating  the  size  of  the  party,  time  it  would  take 
to  complete  the  engineering  work,  and  cost  of  same.  This  esti- 
mate is  probably  more  nearly  correct  than  the  Kendrick  estimate. 

[4,  5]  With  reference  to  the  appraisal  of  land,  the  company 
submitted  the  following:  "The  values  given  in  this  report  are 
railway  values ;  that  is,  values  which  a  railway  would  have  to  pay 
to  acquire  such  property  for  railway  purposes  under  the  condi- 
tions existing  at  the  date  of  valuation.  In  arriving  at  these 
values,  we  have  determined,  first,  the  value  of  contiguous  prop- 
erty, designating  it  as  'basic  value;'  second,  applied  a  certain 
factor  to  the  'basic  value.'  These  factors  differ  on. different  rail- 
roads and  in  different  localities.  The  Values  used  in  the  United 
States  have  varied  in  different  states  and  by  different  authorities 
from  two  and  one-half  to  four  times  the  basic  value,  and  even 
higher,  through  farming  lands  and  smaller  towns,  villages  and 
cities;  and  from  25  to  75  per  cent  above  the  basic  value,  and 
higher  in  large  cities.  The  weight  of  authority  seems  to  support 
the  use  of  the  factors  through  farming  communities,  and  a  factor 
of  25  to  100  per  cent  in  large  cities  and  villages. 

In  other  words,  the  company  has  applied  a  right  of  way  multi- 
ple to  the  market  value  of  contiguous  lands  to  obtain  what  it  calla 
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the  railway  value  of  land.  This  method  of  appraising  land  is 
directly  opposed  to  the  findings  of  Justice  Hughes  in  the  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  455,  57  L.  ed. 
1564,  48  L.RA.(N.S.)  1151,  33  Sup.  Ct.  Eep.  729,  Ann.  Gas. 
1916A,  18. 

"The  increase  sought  for  'railway  value'  in  these  cases  is  an 
increment  over  all  outlays  of  the  carrier  and  over  the  values  of 
similar  land  in  the  vicinity.  It  is  an  increment  which  cannot  be 
referred  to  any  known  criterion,  but  must  rest  on  a  mere  expres- 
sion of  judgment  which  finds  no  proper  test  or  standard  in  the 
transactions  of  the  business  world.  It  is  an  increment  which 
in  the  last  analysis  must  rest  on  an  estimate  of  the  value  of  the.* 
railroad  use  as  compared  with  other  business  uses ;  it  involves  an 
appreciation  of  the  returns  from  rates  (when  rates  themselves  are 
in  dispute)  and  a  sweeping  generalization  embracing  substantially 
all  the  activities  of  the  community.  For  an  allowance  of  this 
character  there  is  no  warrant. 

"Assuming  that  the  company  is  entitled  to  a  reasonable  share 
in  the  general  prosperity  of  the  communities  which  it  serves,  and 
thus  to  attribute  to  its  property  an  increase  in  value,  still  the  in- 
crease so  allowed,  apart  from  any  improvements  it  may  make, 
cannot  properly  extend  beyond  the  fair  average  of  the  normal 
market  value  of  land  in  the  vicinity  having  a  similar  character. 
Otherwise  we  enter  the  realm  of  mere  conjecture.  We  therefore 
hold  that  it  was  error  to  base  the  estimates  of  value  of  the  right 
of  way,  yards,  and  terminals  upon  the  so-called  'railway  value' 
of  the  property.  The  company  would  certainly  have  no  ground 
of  complaint  if  it  were  allowed  a  value  for  these  lands  equal  to  the 
fair  average  market  value  of  similar  land  in  the  vicinity,  without 
additions  by  the  use  of  multipliers,  or  otherwise,  to  cover  hypo- 
thetical outlays.  The  allowances  made  below  for  a  conjectural 
cost  of  acquisition  and  consequential  damages  must  be  disap- 
proved ;  and,  in  this  view,  we  also  think  it  was  error  to  add  to  the 
amount  taken  as  the  present  value  of  the  lands  the  further  sums, 
calculated  on  that  value,  which  were  embraced  in  the  items  of 
'engineering,  superintendence,  legal  expenses,'  'contingencies,' 
and  'interest  during  construction.'  " 

The  Commission's  engineers'  estimate  of  the  fair  present  value 
of  right  of  way  was  based  upon  this  Commission's  finding  In  Re 


P.U.R.1918C. 


Digitized  by 


Google 


BE  MISSISSIPPI  RIVER  &  B.  T.  R.  CO.  337 

Missouri  Southern  R.  Co.  3  Mo.  P.  S.  C.  1,  which  is  as  follows : 
"In  our  opinion,  in  determining  the  fair  present  value  of  tlio 
right  of  way,  the  company  is  entitled  to  the  same  value  per  acre 
as  the  present  market  value  of  contiguous  lands  plus  the  added 
cost  of  acquisition,  as  shown  by  the  evidence." 

The  Commission  therefore  adopts  $283,881  as  the  fair  present 
value  of  land,  as  shown  in  the  appraisal  submitted  by  its  en- 
gineers. 

[6]  The  cost  of  reproducing  the  equipment  as  shown  in  the 
Commission's  engineers^  appraisal  is  based  upon  information  re- 
ceived frcm  manufacturers,  and  from  the  valuation  departments 
of  the  St.  Louis-San  Francisco  Railway  Company  and  the  Mis- 
souri Pacific  Bailroad  Company,  together  with  such  records  of 
applicant  railroad  as  were  available.  Hence,  it  appears  that 
$1,439,344  to  cover  the  cost  of  reproduction  new  of  equipment, 
and  $1,019,733  to  cover  its  cost  of  reproduction  new  less  depreci- 
ation, are  fair  and  reasonable. 

At  the  hearing  held  on  March  28, 1916,  the  following  language 
was  used  by  Mr.  E.  A.  Rozier,  attorney  for  the  railroad,  as  ap- 
pears from  page  52  of  the  transcript  of  the  proceedings  of  that 
hearing: 

"Mr.  Eozier :  I  will  say  to  the  Commission  that  the  variations 
'that  appear  here  are  such  perhaps  as  could  very  readily  appear 
between  two  honest  engineers.  I  think  we  have  pointed  out  very 
largely  the  others,  and  with  the  exception  of  the  right  of  way 
I  am  very  little  disposed  to  question  Mr.  Sparrow's  figures. 
.  .  .  I  feel  frank  in  saying  to  the  Commission  that  we  have 
very  little  criticism  excepting,  I  think,  on  the  matter  of  right  of 
way  values,  which  becomes  after  all  purely  a  question  of  law." 

Thus  it  appears  that,  while  the  appraisal  of  the  Commission's 
engineers  is  considerably  lower  than  tliat  of  the  engineers  for  the 
railroad,  after  all  figures  had  been  thoroughly  discussed,  the  rail- 
road was  constrained  to  admit  the  approximate  correctness  of  the 
valuation  found  by  the  Commission's  engineers,  except  as  to  the 
matter  of  diiference  on  right  of  way  or  land  values  hereinbefore 
discussed* 

[7,  8]  Notwithstanding  Mr.  Ro^iet's  indorsement  of  the 
Sparrow  appraisal,  there  is  one  item  found  therein  subject  to  se- 
rious criticism.    In.  his  appraisal,  Mr.  Sparrow  fiBcb  the  repro- 
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duction  new  cost  of  the  grading  of  the  railroad's  entire  property 
to  be  the  sum  of  $1,063,273,  and  finds  that  such  grading  had  ap- 
preciated in  value  until,  at  the  date  of  his  appraisal,  same  was  of 
the  value  of  $1,151,825.  In  other  words,  he  found  an  appreciat- 
ed value  in  that  item  of  $88,552.  The  Commission  cannot  allow 
such  appreciation,  and  same  must  be  deducted  from  Sparrow's 
reproduction  new  less  depreciation  figures  for  the  railroad  value. 

In  Ee  Missouri  Southern  R.  Co.  3  Mo.  P.  S.  C,  1.  c.  32,  the 
following  language  was  used  by  this  Commission:  "So,  on  the 
whole,  we  believe  the  grading  can  be  reproduced  within  the 
amount  estimated  by  Sparrow,  and  we  approve  his  appreciation 
on  grading  due  to  adaptation  and  solidification  of  the  roadbed,  as 
in  fact  such  appreciation  has  occurred,  and  the  corresponding  cost 
probably  appears  in  book  accounts  of  tracklaying  and  surfacing 
and  ballasting." 

Adaptation  and  solidification,  if  due  to  time  and  the  action 
of  the  elements  or  the  result  of  expenditures  properly  chargeable 
to  maintenance,  cannot  reasonably  result  in  a  finding  of  appreci- 
ated value  in  the  item  of  grading  of  roadbed.  If  the  language 
of  the  Commission  in  the  Missouri  Southern  case  is  susceptible 
of  that  meaning,  that  view  cannot  longer  be  adhered  to.  The 
statement,  "the  corresponding  cost  probably  appears  in  book  ac- 
counts of  tracklaying  and  surfacing  and  ballasting,"  apparently 
indicates  that  the  Commission  only  allowed  such  appreciation 
where  the  expense  thereof  was  properly  chargeable  to  capital  no- 
count. 

Whitten  in  his  "Valuation  of  Public  Service  Corporations," 
§  373,  quotes  from  Carl  C.  Witt,  engineer  to  the  South  Dakota, 
Railroad  Commissioners,  as  follows:  "Nothing  is  allowed  for 
the  item  known  as  'adaptation  and  solidification  of  roadbed'  ex- 
cept as  reflected  in  the  condition  of  the  roadbed  and  ballast  at  the 
time  of  making  the  inspection.  This  item  has  been  given  con- 
siderable prominence  recently  in  values  placed  by  railway  com- 
panies and  others  engaged  in  making  railway  appraisals,  and  is 
added  because  of  the  work  dcme  in  repairing  the  damage  to  track 
in  line  and  surface  due  to  settlement  of  embankments,  the  cost  of 
clearing  out  ditches  and  cuts,  etc.,  etc.  While  there  is  no  ques- 
tion that  sueh  expense  is  necessary,  it  is  an  item  properly  charge- 
able to  maintenance,  and  is  so  chai|;ed  by  the  operating  railway 
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companies  and  paid  for  out  of  the  revenues  the  same  as  renewing 
worn-out  ties,  and  should  not  constitute  an. item  of  physical  valua- 
tion. The  fact  that  this  work  is  necessary  proves  that  there  has 
been  depreciation  in  the  physical  condition  of  the  track,  due  to  the 
action  of  the  elements  and  the  pounding  of  the  trains,  and  this 
depreciation  has  to  be  met  until  the  embankment  becomes  solid. 
The  very  most  that  could  be  allowed  would  be  that  the  roadbed  is 
maintained  at  100  per  cent." 

The  Minnesota  Railroad  and  Warehouse  Commission  in  De- 
c-ember, 1908,  refused  to  allow  appreciation  due  to  adaptation  and 
solidification  of  roadbed,  on  the  theory  that  this  item  of  cost  was 
paid  for  from  operating  expenses,  and  was  not  a  proper  item  in 
the  reproduction  cost  of  constructed  lines.  See  Whitten  on  Valu- 
ation of  Public  Service  Corporations,  §  370. 

Judge  Prouty,  head  of  the  division  of  valuation,  under  the  In- 
terstate Commerce  Commission,  has  expressly  disallowed  this 
item  of  appreciation  of  roadbed  in  the  valuation  of  New  Orleans, 
Texas,  &  Mexico  Railroad  Company;  the  Texas  Midland  Rail- 
road Company ;  Atlanta,  Birmingham,  &  Atlantic  Railroad  Com- 
pany; Winston,  Salem,  &  Southbound  Railway  Company;  and 
Kansas  City  Southern  Railway  Company. 

Honorable  Clyde  B.  Aitchison,  now  a  member  of  the  Interstate 
Oommerce  Commission,  was  formerly  counsel  for  the  valuation 
committee,  National  Association  of  Railway  Commissioners ;  and 
as  such  counsel  prepared  and  filed  a  brief  and  argument  in  the 
Taluation  of  the  Texas  Midland  Railroad,  and  discusses  at  some 
length  and  with  great  ability  the  omission  from  the  tentative 
valuation  of  the  item  of  appreciation  in  value  due  to  adaptation 
and  solidification  of  roadbed,  and  shows  plainly  that  such  allow- 
ance should  not  be  made.  The  gist  of  his  argument  is  contained 
in  the  following  excerpt  from  his  brief :  *^hat  is  termed  appre- 
ciation in  roadbed  is  really  but  the  overcoming  of  current  depre- 
ciation. The  tentative  report  does  not  depreciate  roadbed,  it  is 
shown  by  the  record  that,  but  for  the  expenditure  of  money  in 
maintenance,  the  action  of  the  elements  and  the  operation  of 
trains  would  rapidly  bring  about  a  depreciated  condition  of  the 
roadbed,  including  embankments,  cuts,  ditches,  etc.  Mainte- 
nance charges  have  the  effect  of  overcoming  this  depreciation." 
The  following  from  Ann  Arbor  R.    Co.   v.   Fellows,   P.U.R. 
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1917B,  523,  236  Fed.,  1.  c.  393,  is  to  the  same  effect:  "Counsel 
for  plaintiff  also  insist,  and  the  evidence  indicates,  that  the  road- 
bed of  a  railroad  appreciates  in  value,  at  least  during  the  first 
few  years  after  construction.  The  grade  becomes  more  compact 
and  solid  with  age  and  use,  and  the  slopes  of  the  grade  and  the 
ditches  become  covered  with  vegetation,  which  tends  to  prevent 
( rosion.  However,  no  allowance  is  made  for  such  appreciation, 
in  any  of  the  plaintiff's  schedules  or  computations,  and  there  is 
no  evidence  from  which  the  value  of  such  appreciation  can  be 
determined  with  any  d^ee  of  certainty.  It  is  true  that  one 
witness  testified  that  a  larger  number  of  section  men  are  required 
to  keep  in  condition  a  new  railroad  than  an  old  one.  This 
may  be  owing  to  the  fact  that  a  new  railroad  is  seldom  in  a  nor- 
mally perfect  condition  of  completion  at  the  beginning  of  its 
operation.  At  any  rate,  this  testimony  does  not  furnish  a  sound 
basis  for  the  allowance  of  additional  values." 

While  we  have  no  doubt  adaptation  and  solidification  of  road- 
bed add  value  to  the  railroad  as  a  whole,  such  appreciated  value 
due  to  time  and  the  elements  and  expenditures  properly  charge- 
able to  maintenance  cannot  be  regarded  as  an  element  of  value 
for  rate-making  purposes.  This  record  is  entirely  barren  of  proof 
of  expenditures  on  roadbed  for  adaptation  and  solidification  sub- 
sequent to  construction  that  can  properly  be  charged  to  capital 
account.  In  the  absence  of  such  proof,  expenditures  on  roadbed 
after  construction  should  be  charged  to  maintenance,  and  not 
added  to  capital  or  physical  value  for  rate-making  purposes. 

Engineer  Sparrow  did  not  base  his  increased  value  on  any  evi- 
dence of  capital  expenditures  incurred  for  adaptation  and  solidi- 
fication of  roadbed,  as  appears  from  his  testimony  found  on  page 
34  of  the  transcript  of  the  proceedings  held  March  28,  1916,  as 
follows : 

A.  Well,  there  are  two  questions  in  connection  with  the  grad- 
ing that  I  would  like  to  explain.  The  first  is,  the  question  of 
shrinkage.  We  didn't  make  any  direct  addition  to  cover  the 
shrinkage  in  the  embankments.  We  took  the  actual  measure- 
ments as  made  in  the  field,  and  we  considered  in  naaking  allow- 
ance for  appreciation,  we  simply  applied  a  blanket  allowance  to 
cover  whatever  shrinkage  and  depreciation  there  might  be.     Now 
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the  question  of  shrinkage,  it  is  very  difficult  to  determine  what 
the  shrinkage  is.  There  is  little  or  no  information  to  be  found 
upon  it.  A  rough,  average  approximation  which  engineers  have 
used  in  the  past  is  that  earth  will  usually  shrink  about  10  per 
cent,  and  that  solid  rock  will  usually  swell  about  40  per  cent. 
Now  the  amount  of  the  earth  in  the  embankments  amounts  to  43 
I)er  cent  of  the  total  quantities,  the  amount  of  chat  amounts  to  41 
per  cent  of  the  total ;  loose  rock  3  per  cent  and  solid  rock,  18  per 
cent.  Now  if  you  made  the  assumption  that  the  earth  shrank 
10  per  cent  and  solid  rock  was  to  swell  45  per  cent,  that  the  loose 
rock  would  keep  practically  the  same  volume  in  the  embankment 
as  it  did  before,  and  tJie  chats  would  do  the  same,  the  swell  in  the 
rock  would  more  than  offset  the  shrinkage  in  the  earth. 

Com.  Shaw :  That  would  be  assuming  that  the  rock  was  filled 
by  itself? 

A.  As  I  say,  it  would  be  reasonable  to  say  that  some  of  the 
voids  in^  the  rock  would  be  filled  by  the  earth,  but  how  much  you 
-couldn't  tell  unless  you  knew  exactly  how  the  material  had  been 
deposited,  so  I  made  no  direct  allowance  for  shrinkage,  as  far  as 
the  appreciation  of  the  roadbed  was  concerned.  That  was  taken 
lip  in  detail  in  the  Missouri  Southern  case,  and  I  believe  the  al- 
lowance I  made  was  approved  by  the  Commission,  and  I  applied 
just  the  same  principles  in  appreciating  the  roadbed  in  this  ap- 
praisal as  I  did  in  the  Missouri  Southern  appreciation,  and  I 
allowed  10  per  cent  on  all  grading  quantities  to  cover  the  appreci- 
iition  and  shrinkage. 

Q.  You  allowed  that<  on  the  quantities  or  on  the  prices  ? 

A.  On  the  prices. 

Q.  You  just  took  the  figures  of  the  embankment  as  you  found 
them? 

A.  Yes. 

Q.  And  cut  as  you  found  them? 

A.  Yes. 

Q.  And  from  this  total  quantity,  and  to  this  total  quantity 
of  grading  and  its  cost  applied  to  it,  you  added  10  per  oent? 

A.  Ten  per  cent. 

Q.  For  appretiation? 

A.  Yes,  sir. 
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Q.  Is  it  your  idea  that  this  grading  is  more  valuable  than  at 
the  time  it  was  done  ? 

A.  My  opinion  is  very  strong  that  it  is.  To  my  mind  there 
isn't  any  question  at  all  but  that  the  older  roadbed  has  an  element 
of  value  which  a  new  roadbed  hasn't.  The  matter  of  how  it  is 
obtained,  whether  it  is  by  opwating  expenses  or  the  action  of  the 
elements  is  open  to  discussion,  but  the  value  is  there  in  my  opin* 
ion,  there  is  not  any  doubt  abo^t  it,  and  I  don't  believe  any  doubt 
about  it  in  hardly  any  engineer's  mind.  Some  disagree  as  to 
whether  it  ought  to  be  included  or  not,  but  I  have  never  heard 
any  competent  railroad  engineer  d^y  that  the  value  was  there. 

Q.  That  is,  the  value  has  increased  just  as  in  some  other  parts 
of  the  railroad  the  value  has  decreased  ? 

A.  Exactly. 

Q.  And  that  10  per  cent  is  not  added  on  accoimt  of  shrinkage 
or  anything  of  that  kind,  but  simply  added  on  account  of  the  fact 
that  you  think  it  is  worth  that  much  more  than  if  it  was  new  ? 

A.  That  is  what  I  think  I  have  no  way  of  telling  how  much 
more  it  is  worth,  and  I  think  that  is  a  oonservative  figure. 

The  Commission  has  therefore  disallowed  Mr.  Sparrow's  al- 
lowance for  such  appreciation,  feeling  that  there  is  no  testimony 
in  the  record  to  support  the  allowance. 

Now,  since  the  date  of  the  Kendriek  appraisal,  the  net  addi- 
tion to  capital  to  January  1,  1917,  was  approximately  $21,925. 
Adding  $21,925  to  and  dedxtcting  $583,525  from  the  Kendrick 
appraisal,  we  have  $5,412,487,  cost  of  reproduction  new,  and 
$4,780,149^  cost  of  reproduction  new  less  depreciation  as  of  Janu- 
ary 1,  1917. 

Since  the  date  of  the  Comonission's  engineeirs'  appraisal  the 
net  addition  to  capital  to  January  1,  1917,  was  approximately 
$15,845.  Adding  $15,845  to  the  Commission's  engineers'  ap- 
praisal, and  subtracting  from  the  co3t  o£  reproduction  new  less 
depreciation  the  sum  of  $88,552  found  by  Sparrow  as  appr^iated 
value  of  roadbed,  we  have  cost  of  reproduction  new  $4,774,230, 
and  oofit  of  repraduction  new  less  depi*eoiatioB  $3,982,709,  as  of 
January  1,  1917. 

The  general  balance  sheet  as  of  January  1,  1917,  submitted  by 
the  company,  shows  investment  in  road  and  equipment  $8,619,- 
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023.15,  and  an  exoess  of  current  assets  over  current  liabilities 
of  $238,330.36,  making  a  total  of  $8,857,353.51.  These  figures 
as  of  January  1,  1917,  are  summarized  as  follows; 

Coat  of  Reproduction  New: 

Kendrick  appraisal    $5,412,487 

CommiBsion's   engineers'  appraisal    4,774,230 

Cost  of  Reproduction  Less  Depreciation: 

Kendrick   appraisal    4,780,149 

Commission's  engineers'  appraisal   3,982,709 

Company's  general  balance  sheet,  investment  in  road  and  equip- 
ment plus  excess  of  current  assets  over  current  liabilities  $3,857,353.21 

Upon  a  full  and  careful  consideration  of  all  the  evidence  in  this 
case,  we  find  that,  for  the  purpose  of  determining  reasonable  and 
just  rates  in  this  case,  the  fair  present  value  of  the  property  and 
business  of  applicant  railroad  used  and  useful  for  the  purpose 
of  furnishing  transportation  of  persons  and  property,  considering 
such  property  as  a  going  concern  and  in  successful  operation,  and 
considering  all  elements  of  value,  tangible  and  intangible,  as  of 
date  January  1,  1917,  is  the  sum  of  $4,400,000. 

Apportionment   of  Property   between  Passenger   Service   and 

Freight  Service: 

[9,  10]  The  decisions  of  the  United  States  Supreme  Court  in 
ISTorthem  P.  K.  Co.  v.  North  Dakota,  236  U.  S.  585,  59  L.  ed. 
735,  L.Il.A.1917r,  1148,  P.U.K.1915C,  277,  35  Sup.  Ct.  Eep. 
429,  Ann.  Gas.  1916A,  1,  and  in  Norfolk  &  W.  R  Co.  v.  Conley, 
236  U.  S.  605,  59  L.  ed.  745,  P.U.R.1915C,  293,  35  Sup.  Ct. 
Hep.  4o7,  handed  down  March  8,  1915,  clearly  establish  the 
principle  that  the  reasonableness  of  passenger  or  freight  rates 
shall  be  determined  upon  the  fair  value  of  the  property  used  in 
the  service. 

The  Commission's  engineers  made  a  careful  and  detailed  study 
of  the  property  in  conjunction  with  Mr.  C.  H.  Pake,  chief  en- 
gineer of  the  Mississippi  River  &  Bonne  Tei»e  Railway,  and 
separated  all  property  used  exclusively  in  freight  service,  all 
property  used  exclusively  in  passenger  service,  and  all  property 
used  jointly  in  freight  and  passenger  service.  The  inveritory 
of  the  property  was  then  summarized  under  these  three  classi- 
lications,  and  the  property  in  joint  service  apportioned  between 
freight  and  passenger  service  on  the  basis  of  use  in  harmony  with 
the  general  principles  laid  down  by  the  United  States  Supreme 
Court  in.  the  Minnesota  Rate  Cases.     In  that  decision  the  cour; 

aaid: 
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"The  apportionment  of  the  value  of  property,  as  found,  b'^ 
tween  interstate  and  intrastate  business,  was  made  upon  the  basis 
of  gross  revenue  derived  from  each.  This  is  a  simple  method, 
easily  applied,  and  for  that  reason  has  been  repeatedly  used.  It 
has  not,  however,  been  approved  by  this  court  and  its  correctness 
is  now  challenged.     .     .     .  ^* 

"When  rates  are  in  controversy  it  would  seem  to  be  necessary 
to  find  a  basis  for  a  division  of  the  total  value  of  the  property 
independently  of  revenue,  and  this  must  be  found  in  the  use  that 
is  made  of  the  property ;  that  is,  there  should  be  assigned  to  each 
business  that  proportion  of  the  total  value  of  the  property  which 
will  correspond  to  the^extent  of  its  employment  in  that  business." 
230  U.  S.  452. 

These  instructions  are  extremely  difficult  to  execute  and  have 
created  considerable  controversy.  The  Commission's  engineers, 
after  careful  study,  have  used  the  following  bases  for  apportion- 
ing property  jointly  used  in  freight  and  passenger  service,  the 
passenger  business  being  confined  to  the  main  line  and  the  HoflP- 
man  branch : 

MAIN  LINB. 


Account* 


Engineering 


Grading:,  bridges,  trestles  and 
culverts ;  ties  ;  rails ;  other 
track  material ;  ballast ; 
tracklaylng  and  surfacing ; 
roadway  buildings;  roadwav 
machines ;  roadway  small 
tools 

Land  for  transportation  pur 
poses ;  tunnels  and  subways ; 
rleht  of  way  fences;  cross- 
ings and  signs;  signals  and 
interlockers 

Station  and  office  huildlngs 


Water  ttatloiia 
Fuel  ttatioos 


P.U.R.1918C. 


Basis  of  Apportionment. 

Average  of  value  of  alloca- 
tions, accounts  8  to  46  in- 
clusive     

Locomotive  ton  miles 

Revenue  train  miles .•••. 


Detailed  esttmate  made  sepa- 
rating such  space  in  exclnt- 
Ive  use  of  freight  or  passen* 
ger  service.  Space  in  joint 
service,  apportioned  on  basis 
of  "revenue  train  mile"  

Cost  of  water  supplied  to  each 
class  of  service  — 

Cost  of  fuel  supplied  to  each 
class  of  service.— 2iro*6.— Only 
fuel  station  is  at  Bonne 
Terre  and  is  common  to 
whole  system.  Apportion- 
ment between  freight  and 
pnssenger  is  made  for  whole 
system  and  then  further  ap-^ 
portioned  between  main  and 
branch  lines  as  shown  under 
fuel  stations  account  No.  Id 


Per  Cent 

of  Total  to 

Freight. 


77.5% 
70.6% 


<3% 


1S% 


Per  Cent 
of  Total  to 
Passenger. 


£5% 


n% 
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MAIN  IjlKK.^09ntimu€^ 


Account. 


Basis  of  Appordonment 


Shops  and  Engine  Hou9€9. 

Engine  honse  and  iniscellane- 
ons  buildings  Herculaneum 

Buildings  under  this  account 
located  at  Bonne  Terre  are 
common  to  whole  system. 
The  apportionment  between 
freight  and  passenger  is 
made  for  whole  system  and 
then  further  apportioned  be- 
tween main  and  branch  lines, 

Machine  and  boiler  shop 

Engine  house 

Flue  rack  and  flue  cleaning 
sheds;  oil  houses;  sand  dry- 
ing bouse  ;  sand  trestle ;  cin- 
der pit 

Woodworking  shop 

Blacksmith's  shop ;  coal  house : 
master  mechanic's  office  and 
vault 

Paint  shop 

Storehouse ;  yard  toilet  house ; 
hose  house;  scrap  platform; 
sewerage      and       drainage 
water  supply  system 

Power  Plant  Bu(Uino8, 


Boiler  and  pump  room 
Transformer  house 
Power  distribution  system 

Shop  Machinery. 

Property  under  this  account 
located  at  Riverside,  Hercu- 
laneum, Flat  River,  River- 
mines,  and  Elvins 

Property  under  this  account 
located  at  Bonne  Terre  in 
common  to  whole  system. 
A  pportlonmen  t  between  i 

frcUht  and  passenger  is 
made  for  whole  system  and' 
then  further  apportioned  be- 
tween main  and  branch' 
lines. 

Engine  house 

Machine  shop ;  boiler  shop 

Flue  cleaning  shed 

Woodworking  shop 

Blacksmith's  ibop 

Master  mechanic's  office 
Paint  shop 

Miscellaneous  tools  and  equip- 
ment In  Bonne  Terre  yards 
Power  plant  machinery 


Power  anhstatlon  apparatus 

Engineering 

P.U.R.1918C. 


Cost  of  service  rendered 


Cost  of  locomotive  repairs  . 
Cost  of  service  rendered  ... 
Locomotive  miles  

Cost  of  repairs  to  freight  and 
passenger  cars  — « 

Cost  of  repairs  to  all  equip- 
ment     

Used  exclusively  in  passenger 
service    

Average  of  value  of  above  al- 
locaaona  


Apportioned  on  basis  of  power 
supplied  and  amounts  allo- 
cated to  freight  and  passen 
ger  service  of  shops  to 
which  power  is  supplied. 


power    plant 
Cost  of  locomotive  repairs  . 


Same    basis 
buildings  . 


Cost  of  service  performed  .... 

Cost  of  locomotive  repairs  .... 

Locomotive  miles  

Cost  of  repairs  to  freight  and 
passenger  cars   

Cost  of  repairs  to  all  equip- 
ment     

Used  exclusively  for  passenger 

Average  of  values  of  above  al 
locations   c 

Apportioned  on  basis  of  power 
supplied  and  amounts  allo- 
cated to  freight  and  passen- 
ger service  of  shops  to  which 
power  is  supplledf 

Same    basis    as    power    plant 

machinery  , 

UoSman  Branch, 

Average  of  value  of  alloca- 
tions, accoucts  3  to  44  in 
elusive 


Percent 

of  Total  of 

Freight. 


Per  Cent 
of  Total  of 
Passenger. 


I 


•9% 


88% 
90% 
70% 


90% 


78.6% 


80% 


80% 


90% 

80% 

76.5% 

90% 


82.5% 

80% 
88% 

8B% 


84% 


10% 
30% 


10% 
12% 

100% 
86.5% 


12% 
20% 


^0% 

20% 

23.5% 

10% 

12% 

100% 

17.C% 

20% 
12% 

12% 
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MAIN  LINB.— CkmMfHMif. 


Acconnt. 

Basis  of  Apportionment. 

Per  Cent 

of  Total  of 

Freight. 

Per  Cent 
of  Total  of 
Passenger. 

G lading ;  bridges  ;  trestles  and 
culverts;  ties:  rails;  other 
track  material ;  ballast ; 
tracklaying  and  surfacing ; 
rondway  buildings ;  road- 
way machines ;  roadway 
small  tools 

Land  for  transportation  pur- 
poses ;  tunnels  and  subways ; 
right  of  way  fences;  cross- 
ings and  signs 

Water  stations 

Locomotive  ton  miles  ••• •• 

87% 

66% 
90% 

18% 

Revenue  train  mile 

Cost  of  water  supplied  to  each 
class  of  service  

14% 
10% 

Apportionment  of  Equipment: 

The  apportionment  of  all  equipment  between  freight  and  pas- 
senger service  has,  with  the  exception  of  work  equipment,  been 
made  in  accordance  with  the  class  and  diarac'  er  of  the  equipment. 

[11]  The  locomotives  have  been  apportioned  between  main 
and  branch  lines  on  the  basis  of  the  locomotive  ton  mile,  rather 
than  the  locomotive  mile,  for  the  reason  that  the  weight  of  the 
engine  directly  reflects  its  value,  and  consequently  this  method 
gives  the  more  accurate  and  scientific  result ;  for  example,  it  is 
quite  possible  for  the  lighter  locomotives  to  be  used  on  the  branch 
lines  and  make  the  same  mileage  as  the  heavier  ones  on  the  main 
line.  In  such  a  case  a  division  of  value  on  the  basis  of  locomo- 
tive milps  would  give  incorrect  results. 

[12]  The  work  equipment  has  been  apportioned  between 
freight  and  passenger  service,  on  the  basis  of  the  locomotive  ton 
miles,  as  it  is  believed  that  the  relative  volume  of  traffic  best  re- 
flects the  use  made  of  this  class  of  equipment.  The  percentage 
to  freight  service  is  80  per  cent  and  to  passenger  service  20  per 
cent.  The  results  thus  obtained  are  then  apportioned  between 
main  and  branch  lines  on  the  relative  percentages  that  tlie  loco- 
motive ton  miles  for  each  class  of  service  for  each  system  are  of 
the  total. 

The  final  result  of  these  calculations  is  that  83  per  cent  of  the 
total  property  has  been  apportioned  to  freight  service  and  17  per 
cent  to  passenger  service.  Therefore,  taking  17  per  cent  of  the 
fair  present  value  of  the  property,  $4,400,000,  we  find  $748,000 
as  the  fair  present  value  (January  1,  1917)  of  the  property  used 
and  useful  in  the  passenger  service. 
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[13]  The  evidence  shows  that  the  amount  of  interstate  pas- 
senger traffic  on  the  Mississippi  Kiver  &  Bonne  Terre  is  so  small 
as  to  be  practically  negiigiblo.  Hence  no  apportionment  of  prop- 
'Crty  has  been  made  between  interstate  and  intrastate  service. 

Revenues  and  Expenses: 

Statement  submitted  by  the  Commission's  accountants  show- 
ing revenue  and  expense  for  the  year  ending  August  31,  1914,  is 
as  follows : 

Rail  Operationa — Revenue9. 
Reyenues  from  Tranjportation : 

Freight  revemie  $555,963.38 

Passenger  revenue ; 86,261.82 

Excess  baggage  revemie  584.10 

Mail  revenue    « 4,830.61 

Express  revenue 7,480.92 

Milk  revenue  (on  passenger  trains)    1,78L47 

Other  passenger  train  revenue 102.28 

Switchmg  revenue 29,076.45 

Special  aervice  train  i  .venue  361.84 

Total  transportation  revenues   $086,451.96 

Other  Operating  Income: 

Station  and  train  privileges   $     219.28 

Storage— freight    328.30 

Storage — ^baggage 92.50 

Car  service    8,172.25 

Hire  of  eqiiipment 16,326.70 

Kent  of  buildings  and  other  property  333.05 

Miscellaneous    692.27 

Total    $26,164.35 

Total  operating  revenues $712,616.31 

7?atZ  Operations — Expensei, 

Maintenance  of  way  and  structures  $  64,577.73 

Maintenance  of  equipment   '. 87,341.76 

Traffic  expenses 8,302.55 

Transportation  expenses 206,853.92 

General  expenses  30,931.5B 

Total    $397,007.54 

Joint  facility  rents , .  $  6.47 

Miscellaneous  rent    .' .  1.00 

Taxea 2^,770.04 

$417,785.05 

Net  profit  on  investment $204,831.26 

Other  Income: 

Interest  income — ^bank  balances $       254.90 

Interest  income — unfunded  securities 136,529.04 

ToUl    $136,784.03 

$431,615.29 
P.U.R.1918C. 
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Other  Deductions: 

Interest  deductions  for  funded  debt $134,379.46 

Interest  deductions  for  unfunded  debt 22,805.79 

Amortization  of  discount  on  funded  debt •• 5,000.00 

Miscellaneous   deductions    132.81 

$162,318.06 

Net  profit  for  year $269,297*23 

Statement  of  operating  revenues  and  expenses  submitted  by  the 
Mississippi  River  &  Bonne  Terre  Railway  Company  for  year 
ending  December  31,  1916,  shows  the  following; 

Transportation : 

Freight $743,487,87 

Passenger     lll,i3S.90 

Excess  baggage 630.23 

Mail 5,435.91 

Express    1 12.811.211 

Otlier  passenger — train 60,00 

Milk    2,153  ":i 

Switching    17,777.00 

Total  transportation  $893,644.96 

Incidental : 

Station  and  train  privileges $       200.76 

Storage— freight    309.27 

Storage — ^baggage  72.46 

Demurrage    ^ 13,054.00 

Rents  of  buildings  and  other '  property 225.96 

Miscellaneous    189.32 

Total    incidental $14,051.76 

Total  operating  revenues  907,696.72 

Expenses: 

Maintenance  of  way  and  structures   $  76,795.19 

Maintenance  of  equipment   182,407.16 

Traffic    7,616.35 

Transportation     246,942.48 

General    37,370.33 

Total  operating  expenses $551,140.51 

Net  operating  revenue   350,556.21 

Apportionment  of  Revenue  and  Expense  between  Freight  and 
Passenger  Service. 

The  revenue  rssignable  to  passenger  service  for  year  ending 
December  31,  1916,  is  as  follows: 

Transportation : 

Passenger $111,288.96 

Excess  baggage    630.23 

Mail    5,435.91 

Express    12,811.2ft 

Other  passenger — ^train    60.00 

Milk    2,153.73 

Total  transportation  $132,380.0^ 

P.U.R.1918C. 
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Incidental : 

Station  and  train  privileges $200.76 

Storage — ^baggage    72.45 

Total  incidental   $273.21 

Total  operating  revenues $132,653.30 

The  apportionment  of  operating  expenses  between  freight  and 
passenger  service  has  been  the  subject  of  mnch  controversy.  The 
evidence  in  this  case,  relating  to  the  Mississippi  Eiver  &  Bonne 
Terre,  shows  results  indicating  that  22  per  cent  to  25  per  cent  of 
the  total  operating  expense  is  chargeable  to  passenger  service. 
Any  method  of  apportionment  of  operating  expenses  between 
freight  and  passenger  service  is  more  or  less  arbitrary.  For  the 
purposes  of  this  report,  22  per  cent  of  the  total  operating  expenses 
are  assigned  to  passenger  service. 

The  expenses  for  the  year  ending  Pecember  31,  1916,  as  sub- 
mitted by  the  company,  are : 

Maintenance  of  way  and  structures $76,796.19 

Maintenance   of   equipment    182,407.16 

Traffic     7,616.35 

Transportation 246,942.48 

General    37,379.83 

Total     $551,140.51 

Taxes    25,077.33 

Joint  facility  rents 6.51 

$576,224.35 

Twenty-two  per  cent  of  $576,224.35  equal  $126,769.36,  the 
amount  assignable  to  passenger  service.  The  total  op^^ting 
revenues  assignable  to  passenger  service  being  $132,653.30,  and 
the  operating  expenses  $126,769.36,  the  net  operating  revenue 
from  passenger  service  amounts  to  $5,883.94.  The  fair  present 
value  of  the  property  used  and  useful  in  the  passenger  service 
having  been  found  to  be  $748,000,  aiid  the  net  revenue  being 
$5,883:04,  it  follows  that  the  company  is  earning  a  letum  of 
less  than  t%  of  1  per  cent  upon  the  value  of  that  portion  of  its 
property  used  in  its  passenger  business. 

Events  subsequent  to  all  of  the  hearings  in  these  caseS  have 
eflfectually  disposed  of  the  passenger  rate  case,  the  same  being 
case  No.  51,  discussed  herein.  On  November  20,  1917,  this 
Commission  entered  its  supplemental  ttrder  in  cases  Nos.  492  to 
505,  in  Be  Atchison,  T(^ka,  &  Santa  Fe  Eailway  Co*,  et  al., 
fixing  the  maximum  fare  for  transportation  of  passengers  within 
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this  state  at  2^  cents  per  mile,  or  an  increase  of  25  per  cent  over 
the  statutory  rate  of  2  cents.  Thereafter  and  before  the  effective 
date  of  said  supplemental  order,  the  applicant  railroad  herein 
iisked  leave  to  be  permitted  to  file  schedules  of  passenger  rates 
in  conformity  to  said  supplemental  order,  announcing  that  such 
increased  rates  would  satisfy  its  application  for  increased  pas- 
senger rates  in  case  No.  51.  It  then  appearing  to  the  Commis- 
sion that  sudi  increase  added  to  its  passenger  earnings  for  1916^ 
herein  set  out  in  detail,  would  not  enable  applicant  to  earn  more 
than  a  reasonable  return  upon  its  property  devoted  to  the  public 
use  for  the  transportation  of  passengers,  the  proposed  schedules 
of  applicant  were  permitted  to  be  filed  and  allowed  to  go  into 
effect  as  M.  R  &  B.  T.  Ry.  Go's  P.  S.  C.  Mo.  Noa.  P30,  P31 
and  P32,  thias  disposing  of  the  rate  case,  except  for  the  formal 
orders. 

An  order  will  be  entered  in  these  cases  in  accordance  with  the 
report. 

Bean,  C,  having  been  of  counsel  in  these  cases,  does  not  sit 

Note^^-^Apportionmenty  in  steam  railroad  cases. 

I,   Values: 

a.  In  general,  350, 

h,  Revenue  ha^ee,  861. 

c.  Mileage  hoses,  356. 
II,  Revenues,  368. 

Ill,  Eatpenses: 

a.  In  general,  360, 

h.  Division  between  state  and  interstate  trafflo: 

1,  In  general,  360, 

9,  Extra  cost  of  state  traffic,  302, 

8,  iHvision  of  po/rtieular  exp&nses,  360^ 
e.  Ditsisinn  fiet%veen  freight  and  passenger  traiffic^  H72I. 

d.  IHvision  between  departtnefUs,  87U* 

e.  Unit  costs,  870, 

f.  Joint  costs,  880. 

1,  Values. 

a.  In  general. 

The  references  in  the  following  note  ate  to  oasen  decided  prior  to 
1915,  when  the  publication  of  P.U.B.  was  begim.  Subsequeint  cases 
P.U.R.1P18C. 
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will  be  found  by  a  reference  to  P.U.B.  digest  and  indexes  under  the 
subject  "Apportionment/^ 

When  the  value  of  a  railroad  company^s  property  in  the  state  in 
which  the  rate  inquiry  is  being  made  has  been  ascertained  that  part 
devoted  to  state  business  must  be  ascertained. 

When  the  railroad  within  the  state  is  used  in  both  interstate  and 
local  commerce  it  is  necessary  next  to  determine  what  part  of  its 
value  should  fairly  be  considered  as  devoted  to  each  use  separately, 
because  obviously  the  company  should  not  exact  such  excessive  rates 
for  local  traffic  as  will  also  produce  a  return  upon  a  value  employed 
in  a  business  over  which  the  state  has  no  control.  Missouri,  K.  & 
T.  R.  Co.  V.  Love,  177  Fed.  493. 

Although  this  division  must  necessarily  be  somewhat  arbitrary 
it  has  been  held  that  the  division  of  property  between  interstate  and 
intrastate  business  is  not  so  speculative  and  conjectural  as  to  au- 
thorize the  court  to  reject  such  an  apportionment  for  tlie  purpose 
of  determining  the  amount  upon  which  the  company  is  entitled  to 
earn  a  return  in  a  rate  case.  Louisville  A  N.  B.  Co.  v.  Bailroad 
Commission,  196  Fed.  800. 

It  is  necessary,  however,  that  a  bads  of  apportionment  be  adopted 
that  appeals  to  the  court  as  proper,  before  it  will  declare  that  state 
rates  are  confiscatory. 

In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  (1913)  230 
U.  S.  352,  466,  57  L.  ed.  1511,  1568,  48  L.B.A.(N.S.)  1151,  33 
Sup.  Ct.  Bep.  729,  Ann.  Oas.  1916A,  18,  after  ascertaining  that 
improper  methods  of  valuation  and  apportionment  of  values  and 
expenses  were  adopted,  the  court  said :  "As  neither  the  share  of  the 
expenses  properly  attributable  to  the  intrastate  business  nor  the 
value  of  the  property  employed  in  it  was  satisfactorily  shown,  and 
hence  it  did  not  appear  upon  the  facts  proved  that  a  fair  return  had 
been  denied  to  the  company,  we  are  of  the  opinion  that  the  com- 
plainant failed  to  sustain  his  bill.*' 

For  method  of  determining  part  of  property  devoted  to  inti*astate 
business,  see  Western  B.  Co.  v.  Railroad  Commission  (1912)  1^7 
Fed.  954. 

h.  Revemte  hase9. 

In  the  Minnesota  Bate  Cases  (Simpson  v.  Shepard)  (1913)  230 
U.  S.  352,  459,  57  L.  ed.  1511,  1565,  48  L.B.A.(N.S.)  1151,  33 
Sup.  Ct.  Bep.  729,  Ann.  Cas.  1916A,  18,  the  gross-revenue  basis  of 
apportioning  the  value  of  the  companies'  property  as  between  state 
and  interstate  traffic  was  held  not  to  be  of  such  a  character  as  to 
justify  the  court  in  basing  upon  it  a  finding  that  the  proposed  rates 
were  confiscatory.  Justice  Hughes  said  upon  this  question:  "In 
support  of  this  method,  it  is  said  that  a  division  of  the  value  of  the 
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property  according  to  gross  earnings  is  a  division  according  to  the 
^value  of  the  use/  and  therefore  proper.  But  it  would  seem  to  be 
clear  that  the  value  of  the  use  is  not  shown  by  gross  earnings.  The 
gross  earnings  may  be  consumed  by  expenses,  leaving  little  or  no 
profit.  If,  for  example,  the  intrastate  rates  were  so  far  reduced 
as  to  leave  no  net  profits,  and  the  only  profitable  business  was  the 
interstate  business,  it  certainly  could  not  be  said  that  the  value  of 
the  use  was  measured  by  the  gross  revenue.  It  is  not  asserted  that 
the  relation  of  expense  to  revenue  is  the  same  in  both  businesses; 
on  the  contrary,  it  is  insisted  that  it  is  widely  different.  The  master 
found  that  the  revenue  per  ton  mile  in  the  intrastate  business,  as 
compared  with  the  revenue  per  ton  mile  in  the  interstate  business, 
was  as  1.4387  to  1.0000.  And,  on  his  assumption  as  to  the  extra 
cost  of  doing  the  intrastate  business,  he  reached  the  conclusion  that 
the  cost  per  ton  mile  in  proportion  to  the  revenue  per  ton  mile  in 
the  intrastate  business  as  compared  with  the  interstate  business,  was 
as  1.7377  \b  1.0000.  It  is  contended,  according  to  the  computations, 
that  only  a  little  over  10  per  cent  of  the  entire  net  revenue  of  the 
test  year  ($5,431,514.66)  was  made  in  the  intrastate  business,  and 
that  90  per  cent  thereof  was  made  in  the  interstate  business ;  but  ap- 
proximately 21  per  cent  of  the  total  value  of  the  property  was  assigned 
to  the  intrastate  business.  .  .  .  The  value  of  the  use,  as  measured 
by  return,  cannot  be  made  the  criterion  when  the  return  itself  is  in 
question.  If  the  return  as  formerly  allowed  be  taken  as  the  basis, 
then  the  validity  of  the  state's  reduction  would  have  to  be  tested 
by  the  very  rates  which  the  state  denounced  as  exorbitant.  And, 
if  the  return  as  permitted  under  the  new  rates  be  taken,  then  the 
staters  action  itself  reduces  the  amount  of  value  upon  which  the 
fairness  of  the  return  is  to  be  computed.  When  rates  are  in  con- 
troversy, it  would  seem  to  be  necessary  to  jSnd  a  basis  for  a  division 
of  the  total  value  of  the  property  independently  of  revenue,  and 
this  must  be  foimd  in  the  use  that  is  made  of  the  property.  That  is, 
there  should  be  assigned  to  each  business  that  proportion  of  the 
total  value  of  the  property  which  will  correspond  to  the  extent  of  its 
employment  in  that  business.  It  is  said  that  this  is  extremely  diffi- 
cult; in  particular,  because  of  the  necessity  for  making  a  division 
between  the  passenger  and  freight  business  and  the  obvious  lack  of 
correspondence  between  ton  miles  and  passenger  miles.  It  does  not 
appear,  however,  that  these  are  the  only  units  available  for  such  ft 
division;  and  it  would  seem  that,  after  assigning  to  the  passenger 
and  freight  departments  respectively,  the  property  exclusively  used 
in  each,  comparable  use-imits  might  be  found  which  would  afford 
the  basis  for  a  reasonable  division  with  respect  to  property  used  in 
common.  It  is  suggested  that  other  methods  of  calculation  would 
be  equally  unfavorable  to  the  state  rates,  but  this  we  cannot  assume.** 
In  Missouri  Rate  Cases  (Knott  v.  Chicago,  B.  &  Q.  R.  Co.)  (1913) 
P.U.R.1918C. 

Digitized  by 


Google 


ANNOTATION.  353 

230  IT.  S.  474,  57  L.  ed.  1571,  33  Sup.  Ct.  Rep.  975,  the  gross- 
revenue  basis  of  apportioning  property  between  interstate  and  in- 
trastate business  was  disapproved. 

A  di\ision  of  the  value  of  the  property  of  an  interstate  carrier 
within  a  state  according  to  gross  earnings  derived  respectively  from 
its  interstate  and  intrastate  business  in  such  state  does  not  give  a 
sufScieutly  accurate  measure  of  the  value  of  the  use  of  its  property 
in  intrastate  business  to  serve  as  the  basis  for  a  judicial  holding,  in 
a  close  case,  that  the  intrastate  rates  as  fixed  by  the  state  are  con- 
fiscatory. Allen  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (1913)  230  U. 
S.  553,  57  L.  ed.  1625,  33  Sup.  Ct.  Rep.  1030. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins  (1900)  176  U.  S. 
167,  176,  44  L.  ed.  417,  421,  20  Sup.  Ct.  Rep.  336,  the  court  below 
had  found  the  value  of  the  plaintiffs*  property  in  South  Dakota  to 
be  $10,000,000,  and  had  divided  it  between  the  interstate  and  in- 
trastate business,  according  to  the  gross  receipts  from  each.  Mr. 
Justice  Brewer,  in  delivering  the  opinion  of  the  court,  after  referring 
to  the  result  reached,  said:  "Such  a  result  indicates  that  there  is 
something  wrong  in  the  process  by  which  the  conclusion  is  reached. 
That  there  was,  can  be  made  apparent  by  further  computations,  and 
in  them  we  will  take  even  numbers  as  more  easy  of  comprehension. 
Suppose  the  total  value  of  the  property  in  South  Dakota  was 
$10,000,000,  and  the  total  receipts  both  from  interstate  and  local 
business  were  $1,000,000,  one  half  from  each.  Then,  according  to 
the  method  pursued  by  the  trial  court,  the  value  of  the  property 
used  in  earning  local  receipts  would  be  $5,000,000,  and  the  per 
cent  of  receipts  to  value  would  be  10  per  cent.  The  interstate 
receipts  being  unchanged,  let  the  local  receipts  by  a  proposed  schedule 
be  reduced  to  one  fifth  of  what  they  had  been,  so  that,  instead  of 
receiving  $500,000,  the  company  only  receives  $100,000.  The  total 
receipts  for  interstate  and  local  business  being  then  $600,000,  the 
valuation  of  $10,000,000,  divided  between  the  two,  would  give  to  the 
property  engaged  in  earning  interstate  receipts  in  round  numbers 
$8,333,000,  and  to  that  engaged  in  earning  local  receipts  $1,667,000. 
But  if  $1,667,000  worth  of  property  earns  $100,000,  it  earns  6  per 
cent.  In  other  words,  although  the  actual  receipts  from  local  busi- 
ness are  only  one  fifth  of  what  they  were,  the  earning  capacity  is 
three  fiftlis  of  what  it  was.  And  turning  to  the  other  side  of  the 
problem,  it  appears  that  if  the  value  of  the  property  engaged  in 
interstate  business  is  to  be  taken  as  $8,333,000,  and  it  earned 
$500,000,  its  earning  capacity  was  the  same  as  that  employed  in  local 
T)usiness, — 6  per  cent.  So  that,  although  the  rates  for  interstate  busi- 
ness be  undisturbed,  the  process  by  which  the  trial  court  reached  its 
-conclusion  discloses  the  same  reduction  in  the  earning  capacity  of 
the  property  employed  in  interstate  business  as  in  that  employed 
in  local  business,  in  which  the  rates  are  reduced." 
I  P.U.R.1918C.  23 
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In  Central  of  Georgia  E.  Co.  v.  Eailroad  Commission  (1913)  209 
Fed.  75,  79,  it  is  said:  "The  apportionment  of  values  as  between 
inter  and  intra  and  freight  and  passenger  business,  on  the  gross- 
revenue  basis,  is  subject  to  the  criticism  of  the  Supreme  Court  in 
the  Minnesota  Eate  Cases,  as  is  the  same  method  of  apportionment 
when  applied  to  expenses  as  between  inter  and  intra  and  freight 
and  passenger  business.  The  plaintiffs  contend  that  the  court  can 
ignore  such  erroneous  methods  of  apportionment,  because  confisca- 
tion so  clearly  appears  that  the  erroneous  methods  of  apportionment 
may  be  safely  disregarded,  as  was  done  by  the  Supreme  Court  in 
Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota  (1902)  186  U.  S.  257,  46 
L.  ed.  1151,  22  Sup.  Ct.  Rep.  900.  The  claim  in  this  respect  is 
that  neither  road  earned  more  than  2^  per  cent  on  its  total  business 
in  Alabama  on  the  fair  value  of  the  property  devoted  to  that  busi- 
ness. In  answer  the  defendants  contend  that  the  plaintiffs'  division 
of  operating  expenses  between  other  states  and  Alabama  is  incorrect, 
and  deny  that  the  valuation  of  the  property  attributed  to  Alabama 
business  is  justly  attributed  to  it.  It  is  contended,  especially  with 
reference  to  the  western  railway,  that  the  equipment,  roadbed,  track, 
and  structures  are  much  more  costly  than  would  be  justified  for  the 
Alabama  business  conducted  over  and  by  means  of  them;  and  it 
seems  to  us  that  this  is  true  as  to  both  roads  to  some  extent,  and 
fhat  it  would  not  be  fair  to  charge  Alabama  business  with  its  pro- 
portion of  the  valuation  of  a  road  which  was  much  more  expensively 
built  and  equipped  than  was  appropriate  for  the  character  of  the  busi- 
ness done  over  it  within  that  state." 

Prior  to  the  decision  of  the  Supreme  Court  in  the  Minnesota  Rate 
Cases  the  gross-revenue  basis  of  apportionment  was  adopted  in 
several  cases. 

Apportionment  on  the  basis  of  revenue  is  the  most  favorable  and 
equitable  method  of  assigning  the  value  of  railroad  property  in  a 
state  used  for  transportation  to  the  various  classes  of  its  business,  in 
order  to  determine  the  reasonableness  of  fares  and  rates.  Shepard 
V.  Northern  P.  R.  Co.  (Minnesota  Rate  Cases)  (1911)  184  Fed.  765. 

In  Re  Arkansas  Rate  Cases  (1911)  187  Fed.  290,  318,  where  the 
question  was  as  to  the  basis  of  apportioning  the  value  of  railroad 
property  devoted  to  state  and  interstate  business,  it  was  said :  "On 
the  part  of  complainants  it  is  claimed  that  the  revenue  basis,  pure 
and  simple,  should  be  adopted  for  that  purpose,  because  it  is  claimed 
that  values  of  railroad  property,  like  all  other  property,  depend  to 
a  great  extent  upon  its  producing  capacity  and  net  earnings.  On 
the  other  hand,  it  is  claimed  that  the  division  should  be  made  on 
the  basis  of  the  ton  mileage,  because  that  is  the  use  to  which  the 
property  is  put;  and  it  is  urged  that  the  higher  the  rates  for  intra- 
state traffic  are,  the  greater  will  be  the  proportion  of  the  valuation 
P.U.R.1918C. 
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charged  to  that  part  of  the  earnings.''  The  ooort  adopted  the  reve- 
nue basis. 

"It  is  generally  agreed/'  said  the  court  in  Missouri,  K.  &  T.  R. 
Co.  V.  Love  (1910)  177  Fed.  493,  497,  "that  given  the  entire  value 
of  the  railroad  property  in  the  state,  it  is  fair  to  jq)portion  it  among 
the  different  kinds  or  classes  of  business  upon  a  revenue  basis;  that 
is  to  say,  in  proportion  to  the  gross  revenue  produced  by  them 
respectively." 

In  Eailroad  Commission  v.  Louisville  &  N.  R.  Co.  (1913-1914) 
Ann.  Rep.  Ala.  R.  C.  48,  56,  it  was  held  that  the  proper  basis  for 
apportioning  railroad  values  between  states  was  the  net  revenue 
basis,  rather  than  the  expense  basis  as  contended  for  by  the  company. 
The  Commission  said:  "If  average  conditions  existed  in  Alabama 
as  compared  witii  the  balance  of  the  system,  then  either  the  operat- 
ing expense  or  the  gross  revenue  would  give  approximately  fair 
results.  But,  in  Alabama,  great  quantities  of  low-grade  tonnage 
is  hauled  very  short  distances  with  low  rates  per  ton  per  mile.  While 
this  produces  very  large  revenue  for  the  road,  it  likewise  demands 
a  heavy  expense,  and  the  trafSc  in  these  mine  and  furnace  products 
effect  both  the  gross  revenue  and  the  expense,  out  of  proportion  to 
these  two  accounts  for  the  balance  of  the  system.  To  adopt  the 
gross  revenue  or  expense  as  a  basis  of  placing  values  would  be  as 
faidty  and  uncertain  as  the  mileage  basis.  Average  conditions  would 
have  to  prevail  throughout  the  system  for  either  to  approximate  cor- 
rectness. The  net  revalue  in  Alabama,  however,  is  maintained  in 
proportion  to  the  revenue  of  other  property  of  the  system  in  other 
states.  Value  should  not  depend  upon  what  it  cost  to  operate  a 
property  regardless  of  the  revenue,  neither  should  it  be  judged  by 
the  gross  revenue  without  reference  to  the  expense  of  creating  it, 
but  by  taking  both  into  consideration  and  ascertaining  the  net  rev- 
enue. By  this  means  we  can  come  more  nearly  to  the  correct  basis. 
This  is  the  measure  usually  accepted  by  the  public  in  placing  values, 
and  is  the  surest  index  to  the  value  of  an  active  and  well-managed 
property." 

0.  Mileage  bases. 

In  the  lower-court  decision  in  the  Minnesota  Rate  Cases,  supra 
(Shepard  v.  Northern  P.  R.  Co.  (1911)  184  Fed.  765,  810),  the 
ton-mile  basis  of  apportioning  the  value  of  the  company's  property 
was  criticized,  the  court  adopting  the  gross-revenue  basis  in  prefer- 
ence to  it.  The  court  said:  "The  master  divided  the  values  of 
the  Minnesota  prc^erties  between  freight  business  and  passenger 
business  and  between  interstate  business  and  intrastate  business  on 
the  basis  of  the  respective  gross  earnings  of  these  classes  ai  business. 
Counsel  for  the  def^idants  challenge  this  basis  of  division,  and  con- 
P.U.R.1018C. 
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tend  that  the  apportionment  should  have  been  made  on  the  basis  of 
the  use  made  of  the  property  by  each  of  these  classes  of  business 
measured  either  (1)  by  the  aggregate  number  of  the  ton  miles  and 
passenger  miles  of  the  respective  classes,  or  (2)  by  the  aggregate 
number  of  the  car  miles  and  engine  miles  of  these  classes.  They 
say  that,  if  that  proportion  of  the  value  of  the  property  of  a  com- 
pany which  the  number  of  ton  miles  hauled  by  it  in  Minnesota  bears 
to  the  aggregate  of  its  ton  miles  and  passenger  miles  in  Minnesota 
be  assigned  to  its  freight  business  and  that  proportion  which  its 
number  of  passenger  miles  bears  to  the  same  aggregate  to  be  as- 
signed to  the  passenger  business,  and  if  that  proportion  of  the  value 
thus  assigned  to  the  freight  business  which  the  aggregate  of  the 
car  miles  and  engine  miles  appertaining  to  the  intrastate  freight 
business  bears  to  the  car  miles  and  engine  miles  used  in  the  freight 
business  be  assigned  to  the  intrastate  freight  business  and  the  same 
method  be  pursued  in  apportioning  value  to  the  intrastate  passen- 
ger business,  the  apportionment  will  be  more  equitable  and  just. 
The  issue  is  between  apportionment  by  use  without  regard  to  the 
worth  or  value  of  the  use  or  apportionment  according  to  the  value 
of  the  use.  The  latter  basis  seems  to  be  more  logical  and  rational. 
Capitalization  is  founded  on  the  worth  of  use,  not  on  mere  use.  The 
value  of  property  and  of  investment  in  every  form  is  measured  by 
the  value  of  its  use,  not  by  its  use  divorced  from  the  value  thereof. 
The  Minnesota  Railroad  Commission,  the  railroad  companies,  all 
rate  makers,  base  their  rates  primarily  on  the  worth  of  the  use  of 
the  railroad  machines  by  the  various  classes  of  freight  and  by  the 
passengers,  and  not  on  the  amount  of  that  use.  The  rate  for  hauling 
a  ton  of  merchandise  of  the  first  class  a  mile  is  not  five  times  the 
rate  for  hauling  a  ton  olf  merchandise  of  class  B  a  mile,  because  the 
former  ton  mile  uses  the  railroad  property  five  times  as  much  as  the 
latter,  but  because  the  use  by  the  former  is  worth  more  than  the 
use  by  the  latter.  Moreover,  there  is  no  unit  of  measurement  of 
ton  miles  and  passenger  miles,  of  freight  car  miles  and  freight 
engine  miles,  or  of  passenger  car  miles  and  passenger  engine  miles, 
divorced  from  the  values  of  the  uses  they  make  of  the  railroad 
property,  from  the  classes  of  loads  they  carry,  and  the  distances 
these  loads  are  hauled.  Indeed,  there  is  no  proportioning  or  measur- 
ing relation  between  such  varying  uses  of  property  when  no  regard 
is  given  to  the  value  of  these  uses.  On  the  other  hand,  the  value 
of  the  uses,  the  earnings  of  the  property,  imavoidably  condition 
the  value  of  the  property  used,  and  present  a  natural  and  equitable 
basis  of  apportioning  that  value  to  these  uses.  Cases  may  indeed 
be  imagined  in  which  this  basis  does  not  produce  persuasive  results. 
One  of  them  was  suggested  by  Mr.  Justice  Brewer  in  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Tompkins  (1900)  176  U.  S.  167,  176,  44  L. 
ed.  417,  421,  20  Sup.  Ct.  Rep.  336,  and  others  of  like  character 
P.U.R.1918C. 
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have  been  presented  in  argument  by  counsel.  But  no  basis  has 
been  suggested  and  none  has  been  discovered  which  seems  to  be  more 
equitable  or  more  accurate.  It  may  be  that  there  is  no  basis  or 
method  that  brings  perfect  or  ideal  results.  But,  because  the  ton- 
mile  and  passenger-mile  basis  has  no  common  unit  of  measurement, 
because  that  basis  and  the  car  mile  and  engine  mile,  and  the  passen> 
ger-car  mile  and  passenger-engine  mile  bases  exclude  the  effect  of 
the  values  of  the  uses  made  of  the  railroad  property  by  the  various 
classes  of  freight  and  by  the  passengers  carried,  because  there  is 
really  no  proportioning  relation  between  uses  divorced  from  their 
values  and  the  value  of  the  property  used,  because  these  bases  ignore 
the  differences  in  the  classes  of  freight  carried  and  in  the  distances 
they  are.  hauled,  because  the  apportionment  of  the  value  of  railroad 
property  on  the  basis  of  the  gross  earnings  of  the  classes  of  business, 
which  disclose  approximately  the  values  of  their  uses  of  it,  gives 
effect  to  these  material  differences,  appeals  more  persuasively  to 
the  reason,  and  produces  results  more  equitable  than  any  other 
basis  suggested,  and  because  this  basis  has  commended  itself  to  the 
judgment  of,  and  has  been  adopted  by,  the  courts  upon  wlioni 
duties  of  apportionment  of  this  nature  have  been  imposed  in  like 
eases,  the  master  was  justified  in  following  their  decisions,  and  his 
action  and  report  in  this  regard  is  confirmed.  Ames  v.  Union  P.  R. 
Co.  (1894;  C.  C.)  64  Fed.  165,  179;  Chicago,  M.  &  Si  P.  R.  Co. 
V.  Tompkins  (1898;  C.  C.)  90  Fed.  363,  370;  St.  Louis  &  S.  F.  R. 
Co.  V.  Hadley  (1909;  C.  C.)  168  Fed.  317,  348-352;  Northern  P. 
R.  Co.  V.  Keyes  (1898;  C.  C.)  91  Fed.  47,  56,  57;  Re  Arkansas  R. 
Rates  (1908;  C.  C.)  163  Fed.  141,  142;  Missouri,  K.  &  T.  R.  Co. 
V.  Love  (1910;  C.  C.)  177  Fed.  493,  497." 

And  in  Louisville  &  N.  R.  Co.  v.  Railroad  Commission  (1912) 
196  Fed.  800,  824,  referring  to  the  state  and  interstate  business, 
it  was  said :  "If  the  ton  and  passenger  miles  were  of  uniform  cost 
in  the  two,  of  course,  the  share  of  each  in  the  use  of  the  property 
would  be  the  proportion  of  the  whole  value  which  the  gross  earnings 
of  each  bear  to  each  other,  or  the  earnings  of  each  to  the  whole 
earnings.  But,  where  two  persons  or  patrons  are  served  by  a  com- 
mon property,  one  may  do  less  business  but  require  in  doing  it  the  use 
of  the  property  in  a  greater  proportion  than  the  other,  and  there- 
fore the  relation  of  the  respective  services  to  each  other  can  only 
be  determined  by  first  settling  the  relative  cost  of  doing  each  busi- 
ness." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Love  (1910)  177  Fed.  493,  497, 
in  criticizing  the  ton-mileage  basis  oi^  apportioning  the  value  of  rail- 
road property  among  its  different  classes  of  business,  the  court  said : 
'The  number  of  tons  hauled  1  mile  has  no  bearing  upon  the  value 
of  the  property  employed  save  as  revenue  is  produced,  and  when 
that  element  is  recognized  we  are  at  once  at  the  revenue  basis. 
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The  ton  mile  could  not  be  used  in  the  necessary  assignment  of  values 
as  to  mail^  express^  and  miscellaneous  services^  nor  as  between  pas- 
senger and  freight  traflOic.  Passengers  are  not  transported  by  weight, 
and  the  passenger  mile  and  the  ton  mile  as  units  of  measurement 
cannot  be  reduced  to  a  common  term." 

And  in  the  report  on  the  Physical  Valuation  of  Nebraska  'Bail- 
ways  (1911)  4  Neb.  R.  C.  447,  452,  it  is  said:  "Although  the  vari- 
ous items  comprising  the  roadway  and  structures  present  intricate 
problems  for  solution,  none  are  apparently  more  complex  than  that 
having  to  deal  with  the  distribution  of  the  value  of  the  equipment, 
where  the  lines  of  the  property  extend  beyond  the  borders  of  this 
state.  Apparently  the  most  accurate  method  applicable  within  our 
means  for  the  distribution  of  the  revenue  earning  equipment  in  such 
cases  and  that  used  is  resultant  from  the  pro  rata  mileage  basis  for 
the  proportion  having  considerable  extent  both  within  and  without 
the  state,  in  which  the  value  of  the  entire  equipment  on  the  property 
or  system  is  taken  and  apportioned  to  Nebraska  as  the  mileage  run 
in  Nebraska  bears  to  the  entire  mileage  run  on  the  property  or 
system.  On  like  properties  the  distribution  of  the  work  equipment 
because  of  its  peculiar  relations  has  been  made  66f  per  cent  in  rela- 
tion to  roadway  mileage  and  33^  per  cent  in  relation  to  density 
of  traflSc.  For  the  properties  having  only  terminals  within  the 
border  cities  of  the  state,  varied  exceptions  to  this  plan  of  distribu- 
tion will  be  discerned  in  a  perusal  of  tiie  report.'^ 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1907)  1  Wis.  R.  C.  324, 
it  was  said  that  that  part  of  the  cost  of  reproduction  of  the  road 
and  its  equipment  which  depends  upon  train  mileage  may  be  appor- 
tioned on  the  basis  of  this  mileage,  and  that  that  part  of  the  facili- 
ties which  depends  upon  natural  depreciation  may  be  apportioned 
on  the  basis  of  the  direct  expenses,  or,  in  some  cases,  on  the  gross 
earnings. 

In  the  report  of  C.  C.  Witt,  Engineer  (1911-1912)  1  Bien.  Rep. 
Kan.  P.  U.  C.  23,  29,  it  is  said:  "Since  equipment  is  transferred 
from  place  to  place,  it  is  necessary  to  appraise  the  entire  equipment 
of  the  system  and  prorate  the  same  to  the  state  in  the  same  ratio 
that  the  equipment  mileage  of  each  class  in  Kansas  bears  to  the 
equipment  mileage  for  the  entire  system,  with  the  exception  that 
the  work  equipment  is  prorated  in  the  same  ratio  that  the  entire 
equipment  mileage  in  Kansas  bears  to  that  of  the  system.  This 
division  will  lead  to  an  error  where  the  lines  in  the  state  are  not 
a  fair  criterion  of  the  average  lines  of  the  system.  In  that  case 
it  is  necessary  to  appraise  only  such  engines  as  operate  intra  and 
interstate,  prorating  the  interstate  on  a  mileage  basis.^^ 

II.  Revenues, 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Co.  supra,  the  gross  eam- 
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ings  for  the  part  of  the  line  which  is  located  in  Wisconsin  were 
determined  as  follows:  The  revenues  received  from  all  shipments 
and  services  which  began  and  ended  and  were  carried  wholly  with- 
in or  which  were  performed  in  Wisconsin  were  credited  to  that  state. 
The  revenues  received  from  all  shipments  or  services  which  were 
transported  or  performed  partly  in  the  state  and  partly  in  some  other 
state  or  states  were  apportioned  to  Wisconsin  in  tiie  proportion  which 
the  mileage  of  such  transportation  within  the  state  bore  to  the  total 
mileage  of  this  transportation.  The  Commission  said :  "The  above- 
described  method  of  apportioning  the  gross  earnings  to  this  state  is 
as  fair  as  any  that  could  have  been  used.  To  correctly  apportion 
each  individual  shipment  and  each  individual  passage  ticket  on  this 
basis  involves  a  great  deal  of  labor,  and  the  temptation  to  use  short- 
cut methods  or  to  resort  to  estimates  is  great.  This  is  particularly 
true  for  certain  classes  of  passenger  tickets,  such  as  mileage  books." 

Eeceipts  from  traffic  which  begins  and  ends  and  is  carried  within 
any  one  state  should  be  entirely  credited  to  that  state.  Be  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  E.  Co.  (1907)  1  Wis.  R.  C.  640. 

As  to  interstate  traffic  moving  in  a  particular  state,  the  proportion 
of  revenue  which  should  be  credited  to  it  may  be  fairly  determined 
upon  a  mileage  basis, — ^that  is,  by  allotting  the  state  such  part  of  the 
revenue  as  the  mileage  of  haul  therein  bears  to  the  entire  haul. 
Missouri,  K.  &  T.  Co.  v.  Love  (1910)  177  Fed.  493. 

Earnings  are  divided  between  the  different  states  on  the  basis  of 
mileai;3.  Northern  P.  R.  Co.  v.  Keyes  (1899)  91  Fed.  47,  9  N.  D. 
R.  C.  68. 

But  this  method  may  not  be  fair  to  the  traffic  of  the  different 
states,  as  it  does  not  take  density  of  traffic  and  favorable  location 
with  respect  to  shipping  into  consideration.  Steenerson  v.  Great 
Northern  R.  Co.  (1897)  69  Minn.  353,  72  N.  W.  713. 

Miscellaneous  earnings  may  be  apportioned  between  state  and 
interstate  traffic  on  the  basis  of  earnings  from  each  source.  Re 
Arkansas  Rate  Cases  (1911)  187  Fed.  290. 

In  a  state  passenger  rate  case  the  computation  should  include  the 
amount  of  the  interstate  fares  earned  by  that  portion  of  the  road 
lying  within  the  state.  Railroad  Comrs.  v.  Wabash  R.  Co.  (1901) 
126  Mich.  113,  85  N.  W.  466. 

III.  Expenses. 

a.  In  general. 

Much  of  the  expense  of  any  public  utility  is  in  reality  joint  or 
common,  and  the  allocation  to  a  particular  class  of  traffic  is  of  neces- 
sity arbitrary,  and  therefore  an  uncertain  index  of  actual  expense. 
Rocky  Hill  v.  Pennsylvania  R.  Co.  (1912)  1  N.  J.  P.  U.  C.  384. 

The  gross-revenue  basis  is  the  one  which  has  been  most  frequently 
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used,  and  by  some  courts  an  arbitrary  addition  has  been  made  thereto 
on  the  state  business  to  provide  for  alleged  extra  cost,  this  addi- 
tional amount  being  ascertained  from  the  opinion  of  railroad  offi- 
cials. Other  courts  have  found  from  the  evidence  the  relative  earn- 
ings on  the  ton-mile  basis  of  state  and  interstate,  and  added  to  this 
an  additional  arbitrary  amount  which  the  court  found  to  be  the  extra 
cost  for  state  business.  Another  theory  is  dividing  the  expense  on 
what  is  known  as  the  "ton-mile  basis,"  adding  to  the  state  ton  mile 
such  amount  as  may  appear  to  be  proper  for  additional  expense. 
Re  Rate  Orders  (1912)  6  Ann.  Rep.  Okla.  C.  C.  (vol.  1)  p.  315. 

There  is  no  known,  fixed,  or  certain  rule  for  determining  how 
the  apportionment  of  expenses  shall  be  made.  It  cannot  be  made 
with  mathematical  certainty.  St.  Louis  &  S.  F.  R.  Co.  v.  Iladiey 
(1909)  168  Fed.  317. 

"Generally  speaking,"  said  the  Wisconsin  Commission,  "it  can 
be  said  that  expense  items  that  depend  on,  or  vary  with,  the  volume 
of  the  traffic,  should  be  apportioned  between  the  various  parts  of 
the  system  upon  those  units  of  the  service  to  which  they  are  most 
closely  related  and  which  also  vary  with  the  traffic.  Expenses,  on 
the  other  hand,  which  within  certain  broad  limits  cannot  be  said 
to  depend  on  or  vary  with  the  traffic,  should  be  distributed  about 
equally  over  the  entire  system.  For  items  in  the  former  class  such 
imits  of  service  as  the  train  mileage,  the  locomotive  mileage,  and 
the  car  mileage,  are  among  the  more  available  bases.  Items  in 
the  latter  class  can  as  a  rule  best  be  distributed  on  the  basis  of  the 
road  mileage."  Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  (1907) 
1  Wis.  R.  C.  540,  557. 

&•  Division  between  state  and  interstate  trafflo. 

1,  In   general. 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1907)  1  Wis.  R.  C.  324, 
392,  the  Commission  said:  "It  is  sometimes  held  that  gross  earn- 
ings constitute  the  best  unit  of  cost  of  most  common  expenses,  and 
that  it  also  is  the  best  basis  upon  which  to  distribute  these  expenses 
to  the  various  states.  This  is  probably  based  on  the  theory  that 
each  particular  part  of  the  system  should  be  charged  with  expenses 
in  proportion  to  the  amount  it  contributes  to  gross  earnings,  and 
that  this  method  of  distribution  is,  when  everything  is  considered, 
the  fairest.  There  are  several  good  reasons  for  questioning  the 
soundness  of  this  theory.  The  gross  earnings  usually  fluctuate  with 
the  volume  of  business,  and  for  this  reason  may  not  be  a  good  basis 
for  expenses  which  are  not  affected  by  the  volume  of  business.  On 
lines  where  the  traffic  is  not  evenly  distributed,  the  employment  of 
the  gross-earnings  basis  for  the  distribution  of  the  fixed  expenses 
to  the  state  would  result  in  charging  those  states,  where  the  traffic 
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was  heaviest,  with  a  larger  proportion  of  these  expenses  than  had 
actually  been  incurred.  It  is  possible  that  some  allowance  for  the 
greater  earnings  ought  to  be  made  in  such  cases,  but  to  charge  these 
expenses  in  proportion  to  the  earnings  would  hardly  seem  fair.  Even 
the  variable  expenses,  or  those  costs  which  are  affected  by  the  volume 
of  the  traffic,  seldom  increase  in  the  same  proportion  as  the  earnings. 
If  they  did,  the  law  of  the  increasing  returns  would  not  apply.  In 
view  of  these  facts  it  would  seem  at  least  illogical  to  charge  those 
parts  of  the  system  where  the  traffic  is  increasing  with  a  correspond- 
ingly increasing  proportion  of  the  fixed  expenses." 

In  the  same  case  it  was  said:  "While  imder  certain  conditions, 
as  has  been  said,  practically  the  entire  operating  expense  may  be 
safely  measured  or  apportioned  among  the  states  on  the  road-mile 
basis,  this  method  should  not  be  applied  to  any  other  items  in  the 
expense  accounts  than  those  of  which  the  road  mile  is  the  nearest 
unit  of  cost.  The  road  mile  would  seem  to  be  the  unit  of  cost  for 
the  greater  portion  of  those  expenses  which  are  not  naturally  affected 
by  the  volume  of  the  traffic.  In  this  class  would  come  the  greater 
proportion  of  the  maintenance  of  way  and  certain  items  under  main- 
tenance of  equipment  and  conducting  transportation,  as  well  as,  in 
most  cases,  the  general  expenses.  These  expenses  do  not  depend 
upon  the  volume  of  the  traffic  and  do  not  vary  with  it.  There  is, 
«t  least,  no  close  relation  between  the  two,  for  there  may  be  great 
changes  in  the  traffic  without  any  perceptible  change  in  the  amount 
of  these  expenses.  Expenses  which  do  not  vary  with  the  traffic 
should  be  apportioned  on  some  unit  which  also  remains  unaffected 
by  the  traffic.  To  apportion  expenses  which  do  not  vary  with  the 
volume  of  the  traffic  upon  some  unit  which  varies  with  the  traffic 
would  hardly  lead  to  fair  results.  Conversely,  to  apportion  expenses 
which  vary  with  the  volume  of  the  traffic  upon  some  unit  which  does 
not  vary  with  it  would  also  be  unfair.  The  train  mileage,  the  locomo- 
tive mileage,  the  car  mileage,  and  the  gross  earnings,  under  normal 
conditions,  are  all  affected  by  the  volume  of  the  traffic.  This  is 
true  also  of  many  other  units.  But  the  road  mileage  remains  unaf- 
fected thereby  and  is  therefore  a  better  basis  upon  which  to  appor- 
tion expenses  which  are  not  affected  by  the  traffic  than  any  of  the 
other  units  which  have  been  mentioned.  Particularly  would  this 
seem  to  be  the  case  when  it  is  properly  modified  by  the  track  mileage, 
and  when  bridges,  terminals,  and  other  items,  which  may  be  less 
dependent  on  the  road  mileage,  tend  to  uniformity  over  the  line 
as  a  whole.** 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley  (1909)  168  Fed.  317,  355, 
the  court  described  the  revenue,  ton  mile  and  passenger  mile  bases 
of  apportionment,  and  said:  "The  entire  state  and  interstate  earn- 
ings of  each  of  the  roads  within  the  state  is  known  and  fixed  to 
a  certainty.  The  expenses  are  known  and  fixed.  To  apportion 
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these  expenses,  it  must  be  done  according  to  one  of  the  two  theories, 
and  the  correct  theory  is  that  according  to  revenue.  One  theory  or 
the  other  must  be  applied  to  both  freight  and  passenger  expenses, 
and  the  court  should  not  adopt  the  one  theory  as  to  part,  and  the 
other  theory  as  to  another.  The  one  theory  is  helpful  to  tlie  one 
side,  and  the  other  theory  helpful  to  the  other  side;  the  one  theory 
to  the  one  side  in  freight,  and  the  other  theory  to  the  other  side 
in  passenger.  But  an  arbitrary  splitting  of  theories  is  illogical 
and  unfair,  and  cannot  be  recognized.  The  court  has  adopted  the 
revenue  theory  because  a  great  number  of  the  best  railroad  expeils 
of  the  country,  against  a  very  limited  number  to  the  contrary,  have 
so  testified.  Every  court  that  has  ever  had  this  question  before  it, 
in  so  far  as  I  am  advised  by  the  briefs  of  the  counsel  and  my  own 
independent  investigation,  has  so  held  in  the  cases  hereinbefore  cited 
of  tlie  Supreme  Court  of  the  United  States;  in  the  two  cases  by 
two  circuit  judges  of  this  circuit;  by  three  district  judges  of  this 
circuit;  and  by  the  supreme  court  of  Florida,  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co.  (1904)  48  Fla.  146,  37  So.  657." 

For  the  purpose  of  apportioning  expenses  the  revenue  basis  appears 
to  be  much  more  uniform  in  its  adaptability  and  much  less  subject 
to  substantial  objection.  Missouri,  K.  &  T.  E.  Co.  v.  Love  (1910) 
177  Fed.  493,  498.  The  court  said:  "When  a  general  or  common 
expense  cannot  be  located,  what  is  more  obviously  reasonable  tlian 
to  say  in  the  first  place  the  different  branches  or  departments  shall 
l>ear  it  according  to  the  value  of  their  products  or  their  gross  earn- 
ings, and  then  make  due  allowance  for  exceptional  conditions  if  any 
are  perceived?  That  seems  at  the  start  to  satisfy  the  mind  intent 
on  equity.  .It  is  a  working  basis  for  the  distribution  of  all  expense 
incident  to  a  railroad  business  among  its  revenue  yielding  operations 
of  every  character." 

In  Western  R,  Co.  v.  Railroad  Commission  (1912)  197  Fed.  954, 
964,  it  is  said:  '^As  the  inquiry  relates  to  what  is  a  fair  return 
upon  the  value  of  the  property  used  in  the  different  businesses, 
and  the  cost  of  doing  the  two  businesses  is  not  the  same,  it  is  mani- 
fest that  the  net  earnings  cannot  be  the  same,  and  that  to  treat  them 
as  such  and  to  apportion  the  value  of  the  use  of  the  railroad  in 
intrastate  business  according  to  the  gross  earnincfs  in  interstate  and 
intrastate  commerce  is  to  establish  a  wrong  standard  of  remuneration 
for  the  use  of  the  value  of  the  property  devoted  to  intrastate  oom- 


2.   Extra  coat  of  state  tva^ffic. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Love  (1910)  177  Fed.  493,  499, 
it  is  said:  "Bearing  on  the  division  of  expense  is  the  much  con- 
troverted question  of  extra  cost  of  tlie  local  business  as  compared 
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with  tiie  interstate.  That  the  former  costs  much  more  than  the  latter 
is  beyond  doubt,  but  the  difficulty  is  in  applying  the  measure  of 
difference.  There  is  a  general  accord  among  practical  railroad  men 
of  high  standing  and  long  experience  that  the  cost  of  local  freight 
traffic  is  from  two  to  eight  times  as  much  as  that  of  interstate  traffic, 
and  of  local  passenger  traffic  from  25  to  50  per  cent  more  than  the 
other.  Though  not  altogether  clear  from  the  proofs  here,  it  is 
probable  the  difference  mentioned  in  the  freight  traffic  should  not 
be  fidly  applied  in  addition  to  a  division  on  the  revenue  basis;  for, 
as  already  seen,  the  difference  finds  expression  in  a  measure  in  the 
relative  revenue  proportions  themselves.  A  cogent  reason  for  select- 
ing the  revenue  basis  in  preference  to  the  ton  mile  is  that  the 
former  gives  some  effect  to  the  known  differences  in  cost.  Nor  is 
it  altogether  clear  that  the  above  ratio  of  extra  cost  of  local  freight 
traffic  was  intended  by  the  witnesses  to  apply  to  all  operating 
expenses  as  classified  by  the  Interstate  Commerce  Commission  and 
the  Corporation  Commission  of  Oklahoma/^ 

The  difference  in  the  cost  of  handling  each  kind  of  business  as 
related  to  the  earnings  from  each  should  be  taken  into  account.  Be 
Arkansas  B.  Bates  (1906)  163  Fed.  141. 

In  Western  B.  Co.  v.  Bailroad  Commission  (1912)  197  Fed.  954, 
964,  Jones,  J.,  said:  "Various  rules  have  been  followed  by  the 
courts  and  text-writers ;  but,  as  the  master  correctly  observes  in  all 
the  cases  smce  Smyth  v.  Ames  (1898)  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Bep.  418,  distribution  of  operating  expenses  has 
been  effected  in  proportion  to  the  gross  revenue,  with  an  extra 
load  for  local  business  varying  in  amount  according  to  the  varying 
conditions,  and  such  distribution  made  by  experts  skilled  in  railroad 
transportation,  with  practical  uniformity,  has  been  accepted  by  the 
courts  in  ascertaining  the  value  of  the  property  the  carrier  devotes  to 
its  local  business.  In  no  case  which  the  writer  has  examined  has 
any  testimony  ever  been  given  that  the  cost  of  earning  a  dollar  in 
intrastate  traffic  was  less  than  10  per  cent  more  on  the  dollar  than 
the  average  cost  of  earning  a  dollar  on  all  traffic,  and  in  nearly  all 
the  cases  the  excess  cost  of  doing  intrastate  business  was  shown  to 
be  far  more.^*  In  this  case  the  master  found  that  the  revenue  basis 
with  a  'load'*  of  10  per  cent  more  to  earn  a  dollar  in  intrastate 
freight  traffic  than  the  cost  of  earning  a  dollar  on  all  freight  traffic, 
and  of  6  cents  more  to  earn  a  dollar  on  intrastate  passenger  traffic 
than  the  average  cost  of  earning  a  dollar  on  all  passenger  traffic,  was 
the  proper  basis  for  dividing  the  cost  of  operating  expenses  between 
interstate  and  intrastate  traffic,  and  employed  that  method. 

In  Trust  Co.  of  America  v.  Chicago,  P.  &  St.  L.  E.  Co.  (1912) 
199  Fed,  593,  the  revenue  or  gross-earnings  basis  was  held  the  most 
equitable  for  apportioning  expenses  of  interstate  and  intrastate 
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passenger  service  with  due  allowance  for  greater  cost  of  intrastate 
business. 

In  Southern  P.  R.  Co.  t.  Bartine  (1909)  170  Fed.  725,  the  ratio 
of  extra  cost  of  local  business  was  confined  to  transportation  expenses 
as  distinguished  from  maintenance  of  way  and  structures. 

In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  (1913)  230 
U.  S.  352,  462,  57  L.  ed.  1511,  1567,  48  L.R.A.(N.S.)  1151,  33 
Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18,  the  elements  entering  into 
the  greater  expense  of  doing  intrastate  business  were  defined  to  be: 
"That  the  average  haul  was  shorter,  being  (in  the  case  of  the 
Northern  Pacific)  104.52  miles  for  intrastate  transportation  as 
against  485.3  miles  for  interstate  transportation;  that  the  state  busi- 
ness had  to  be  handled  twice  at  terminals ;  that  the  local  short-haul 
business  used  most  valuable  terminal  facilities  in  order  to  obtain  its 
proper  handling  from  the  larger  distributing  centers,  and  used  those 
facilities  to  a  greater  extent  for  the  tons  handled  than  did  the 
Jonger  through  business;  that  the  amount  of  clerical  and  warehouse 
iabor  in  connection  with  the  local  business  was  much  greater  than 
m  the  case  of  the  long-haul  through  business;  that  the  chances  of 
damage  were  greater  in  the  short-haul  business  because  of  the  greater 
number  of  individual  transactions;  that  in  the  short-haul  business 
there  was  an  excess  of  equipment  for  loading  and  unloading;  that 
local  or  way  freight  trains  were  ^loaded  lighter  ;*  that  the  wear  and 
tear  on  the  local  trains  was  greater  because  of  frequent  stopping  and 
starting;  that  there  was  increased  switching,  resulting  in  greater 
damage  to  equipment  and  tracks;  that  the  local  train  was  generally 
on  the  road  more  hours  than  a  through  train,  and  therefore  con- 
sumed more  coal;  that  in  the  smaller  stations  the  amount  of  shifting 
was  large ;  that  many  of  the  local  trains  carried  passengers  involving 
two  stops  at  each  station,  one  for  passengers  and  the  other  for  the 
local  freight  work ;  that  the  manner  of  operation  of  the  local  trains 
increased  the  chances  of  injury  to  employees;  that  the  short-haul 
business  moved  irregularly  and  spasmodically,  and  that  its  facilities 
were  worked  at  their  full  capacity  only  for  limited  periods." 

The  court  said:  "The  appellants  do  not  dispute  that  business 
carried  for  short  distances  on  local  trains  is  more  expensive  than 
the  handling  of  other  business,  but  it  is  insisted  that  this  is  due 
solely  to  the  different  train  service  that  it  receives.  It  is  said  that 
all-through  trains  start  from  divisional  points  and  run  from  one 
end  of  the  division  to  the  other  without  stop ;  that  the  local  trains 
are  made  up  of  cars  carrying  business  destined  for  points  inter- 
mediate the  termini  of  the  division,  and  take  up  all  traffic  originat- 
ing at  the  intermediate  stations;  that  the  word  Hocal/  as  applied  to 
these  trains,  is  not  s\Tionymou8  with  intrastate,  but  that  the  local 
trains  carry  a  large  part  of  the  interstate  traffic,  both  in  receiving 
and  distributing  it;  and  that  by  far  the  greater  part  of  the  extra 
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cost  of  the  local  train  service  is  properly  chargeable  to  interstate 
business.  It  is  also  insisted  that  so  far  as  this  extra  expense  can 
be  charged  to  interstate  business,  it  is  adequately  met  by  the  addi- 
tional revenue  of  that  business,  which  per  ton  mile  as  compared 
with  the  interstate  business  is  as  1.4387  to  1.0000.  To  establish 
these  propositions,  and  to  meet  the  testimony  of  the  complainants' 
witnesses,  the  appellants  introduced  an  elaborate  series  of  calcula- 
tions, made  by  a  professional  accountant,  which  were  deduced  from 
the  results  of  an  extended  examination  of  the  records  of  the  com- 
panies. The  witness  made  computations  as  to  the  character  of  the 
freight  on  each  road,  dividing  it  between  through  and  local  freight 
upon  each  operating  division,  and  then  subdividing  it  between  in- 
trastate and  interstate  freight.  It  is  contended  by  the  appellants 
that  these  calculations  are  sufficient  to  show  that,  in  the  case  of  the 
Northern  Pacific,  about  91  per  cent  of  the  freight  on  through  trains 
was  interstate  and  about  9  per  cent  intrastate,  and  that  on  the  local 
trains  the  interstate  freight  amounted  to  68.67  per  cent,  and  the 
intrastate,  31.33  per  cent.  Calculations  of  this  witness  were  also 
introduced  showing  his  division  of  the  total  expenses  between  the 
passenger  and  freight  business,  and  then  in  each  department  between 
the  interstate  and  intrastate  business ;  and  by  means  of  these  it  was 
estimated  that,  imder  the  rates  in  question  (assuming  them  to  have 
been  applied  to  the  business  of  the  fiscal  year  ending  June  30,  1907, 
to  which  the  calculations  were  directed),  the  net  profits  on  the 
intrastate  business  as  a  whole  would  have  been  slightly  more  than 
6  per  c«Qt  upon  an  amount  equal  to  the  share  of  property  value 
attributed  to  that  business  by  the  master's  estimate  and  apportionment 
of  total  value.'*  The  court  did  not  pass  upon  the  accuracy  of  these 
contentions. 

In  Louisville  &  N.  R.  Co.  v.  Railroad  Commission  (1912)  196 
Fed.  800,  824,  it  is  said :  ^'The  diflBculty  of  the  problem  arises  from 
the  fact  that  the  cost  of  transportation  involves  an  assessment  on 
the  subjects  of  commerce  of  charges  to  cover  common,  general,  over- 
head, or  nonhaulage  expenses  and  also  the  haulage  cost,  and  that 
there  is  no  way  of  allocating  such  charges  to  the  transportation 
items  when  the  property  is  used  in  common,  as  stated  by  counsel 
for  the  respondents.  It  cannot  be  said  what  share  of  these  conmion 
expenses  shall  be  apportioned  to  an  intrastate  ton  or  passenger 
being  transported.  It  may  be  in  the  same  train  and  car  with  inter- 
state tons  and  passengers.  The  solution  of  the  question  has  hereto- 
fore been  made  to  rest  entirely  on  the  experience  and  testimony  of 
experts  as  to  the  relative  difference  in  cost  of  the  two  services,  and 
in  every  case  in  which  the  question  has  arisen  the  witnesses  have, 
while  agreeing  on  the  fact  that  local  or  intrastate  business  is  more 
costly  than  through  or  interstate  business,  varied  very  widely  as  t^ 
the  amount  of  such  difference.  The  variation  is  from  10  per  cent  to 
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500  per  cent  against  the  intrastate  business.  Smyth  v.  Ames  (1898) 
169  TJ.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Eep.  418.  It  was  pointed 
out  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tompkins  (1900)  176  U.  S. 
179,  44  L.  ed.  422,  20  Sup.  Ct.  Rep.  336,  that  any  solution  of  the 
question  on'  a  gross-revenue  basis  without  regard  to  the  difference 
in  the  relative  cost  of  the  two  services  was  an  absurdity.  And  so 
the  difficulty  was  attempted  to  be  overcome  by  putting  a  load,  as  it 
is  called,  on  the  intrastate  revenue  to  equalize  it  for  the  purposes  of 
comparison  with  the  interstate.  And  the  amount  of  this  load  was 
determined  by  the  opinion  of  the  witnesses,  who  guessed  at  it  scien- 
tifically or  otherwise,  leaving  a  very  unsatisfactory  task  to  the  court 
in  fixing  on  the  proper  amount." 

In  Central  of  Georgia  R.  Co.  v.  Railroad  Commission  (lSl3)  209 
Fed.  75,  79,  it  is  said :  "Each  of  the  two  roads  in  Alabama  seems 
to  be  a  link  in  a  through  route,  built  with  the  purpose  and  having 
its  chief  value  to  its  owners  in  that  use ;  the  intra  or  local  business 
being  incidental  only.  If  this  is  true,  it  seems  to  us  that  the  intra 
business  should  not  be  burdened  by  the  same  proportion  of  value 
or  of  expense  of  maintenance  of  road  and  equipment  as  the  inter- 
state business.  If  the  owners  get  the  benefit  of  the  principal  or  inter- 
state use,  which  makes  higher  class  construction  essential,  they 
cannot  expect  to  get  the  same  measure  of  return  on  intrastate  busi- 
ness, which  requires  for  its  conduct  no  such  expensive  roadbed  or 
equipment.'* 

In  Northern  P.  R.  Co.  v.  Keyes  (1899)  91  Fed.  47,  63,  it  is 
said :  As  to  the  cost  of  conducting  transportation  a  division  cannot 
properly  be  made  in  proportion  to  the  volume  of  traffic;  **for  it  is 
agreed  by  all  who  have  had  occasion  to  consider  the  subject,  Rail- 
road Commissioners  as  well  as  railroad  officials,  that  the  cost  of 
conducting  transportation  is,  relative  to  income,  much  higher  for 
local  business  than  for  ^he  general  business  of  the  road.  The  causes 
of  this  added  cost  are  chiefly  three:  (1)  The  shortness  of  the  haul, 
(2)  the  lightness  of  the  train  loads,  (3)  expense  of  billing  and  hand- 
ling the  traffic.  The  evidence  shows  that  the  average  haul  on  local 
business  in  North  Dakota  is  between  80  and  90  miles,  while  the 
average  haul  on  the  entire  business  of  the  roads  is  from  350  to  500 
miles.  There  is  no  principle  of  railroading  that  is  better  established 
than  that  the  cost  of  doing  business  rapidly  decreases  as  the  length 
of  haul  increases;  that  is,  if  you  double  the  distance  you  do  not 
double  the  cost.*' 

In  the  Re  Arkansas  R.  Rates  (1908)  163  Fed.  141,  142,  it  is 
said :  To  apportion  the  cost  between  interstate  traffic  and  intrastate 
traffic,  "increase  the  intrastate  earnings  by  the  ascertained  percent- 
age representing  the  difference  in  cost,  thereby  ascertaining  what 
would  have  been  earned  by  the  same  actual  expenditure  in  conducting 
the  intrastate  traffic  had  it  been  attended  with  the  same  relative 
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cost  as  the  intrastate  traffic.  Then  add  the  intrastate  earnings^  as 
80  increased,  to  the  interstate  earnings,  thereby  ascertaining  what 
would  have  been  earned  by  the  actual  expenditure  in  cwiducting  both 
the  intrastate  and  the  interstate  traffic,  had  the  former  been  attended 
with  the  same  relative  cost  as  the  latter.  Then  ascertain  what  pro- 
portion of  this  total  represents  the  intrastate  earnings,  as  so  in- 
creased, and  what  proportion  represents  the  interstate  earnings,  and 
then  ascertain  the  corresponding  proportion  of  the  total  cost  of 
interstate  and  intrastate  traffic.'* 

In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  (1913)  230 
U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  by  the  use  of  equalizing  factors  the  same 
result  in  apportionment  was  reached  by  the  "equated  revenue  basis'' 
as  by  the  equated  mileage  basis.  On  the  basis  of  one  intrastate 
ton  mile  costing  as  much  as  2.5  interstate  miles,  and  100  intrastate 
passenger  miles  costing  as  much  as  115  interstate  ton  miles,  the 
following  result  was  obtained : 

Equated  Revenue  Basis. — In  the  case  of  the  Northern  Pacific  Com- 
pany, it  was  found  that  the  relation  of  freight  revenue  per  ton  per 
mile  derived  from  the  intrastate  business,  as  compared  with  the 
interstate  business,  was  as  1.4887  is  to  1.0000.  The  relation  of  cost 
per  ton  per  mile  in  the  intrastate  business  in  proportion  to  revenue, 
to  the  cost  per  ton  per  mile  in  interstate  business  in  proportion  to 
revenue,  was  then  found  to  be  as  1.7377  is  to  1.0000,  as  follows: 
250     1.4387     1.7377 


100     1.0000     1.0000 
The  actual  intrastate  freight  revenue  was  multiplied  by  1.7377  to 
obtain  the  equated  revenue,  and  thus  the  same  percentages  were 
obtained  as  on  the  equated  ton-mile  basis  as  follows : 

Equated  Revenue  Basis — Freight. 

Actual  Revenue.  Equated  Revenue. 

Intrastate    $1,556,342.02X1.7377=  $2,702,710.39=25.362% 

iHterstate    7,953,734.41X1  =     7,953,734.41=74.638% 


$10,656,453.80     100% 

The  relation  of  revenue  per  passenger  mile,  intrastate  and  inter- 
-etate,  was  found  to  be  as  1.0092  is  to  1.0000;  and  thus,  the  relation 
■of  cost  per  passenger  mile  in  relation  to  revenue  was  as  1.1395  is 
^  1.0000.    The  division  was  then  made  as  follows: 

Equated  Revenue  Basis — Passenger. 

Actual  Revenue.  Equated  Revenue. 

Intrastate    $1,015,150.34X1.1395=$1,156,763.81=37.347% 

IntersUte     1,940,718.17X1  =  1,940,718.17=62.653% 


$3,097,481.98    100% 

In  St.  Louis  &  S.  F.  E.  Co.  v.  Hadley  (1909)  168  Fed.  317,  322, 

it  is  said :    "Each  basis  for  accounting  has  some  defects,  but  they 
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are  minor  and  not  controlling,  and  do  not  change  the  result  if  the 
revenue  basis  is  taken.  The  expense  of  doing  the  state  business  over 
interstate  is  greater  for  carrying  freight  by  at  least  50  j»er  cent, 
and  at  least  25  per  cent  for  carrying  passengers.  Therefore  this 
extra  cost  must  be  added  to  the  expenses  after  they  have  been 
ascertained  so  as  to  obtain  the  total  expense.  If  the  ton-mile  basis 
of  division  were  adopted,  the  extra  cost  should  also  be  added.  This 
would  require  the  use  of  another  multiplier  sufficient  to  bring  the 
sum  total  of  the  state  freight  expense  equal  to  that  found  herein, 
to  actually  represent  the  cost  as  shown  by  the  evidence.  Any  appor- 
tionment of  passenger  expense  upon  the  passenger-mile  basis  would 
be  unfair  and  unjust,  although  much  more  favorable  to  the  com- 
panies than  if  made  upon  the  revenue  basis.'^ 

In  the  Minnesota  Eate  Cases,  supra,  it  was  held,  in  dividing  the 
freight  operating  expenses,  that  the  cost  of  doing  the  intrastate 
freight  business  was  two  and  one-half  times  that  of  doing  the  inter- 
state freight  business.  That  is  to  say,  the  division  of  expenses  was 
made  according  to  ton  miles,  interstate  and  intrastate,  after  the 
intrastate  ton  miles  had  been  increased  two  and  one-half  times ;  but 
the  court  held  that  as  this  additional  expense  of  conducting  intra- 
state business  was  based  on  general  estimates  rather  than  reliable 
statistics,  it  was  not  an  adequate  basis  of  proof  of  confiscatory  rates. 
In  this  case  the  master  apportioned  the  expense  of  conducting  the 
freight  and  passenger  business  within  the  state,  a9  between  state 
and  interstate  business  on  what  is  known  as  an  "equated  ton-mile 
basis"  for  the  freight  business  and  an  "equated  passenger-mile 
basis*'  for  the  passenger  business;  that  is  to  say,  the  master  con- 
cluded that  the  cost  per  ton  mile  of  doing  the  intrastate  freight 
business  was  at  least  two  and  one-half  times  the  cost  per  ton  mile 
of  the  interstate  freight  business,  and  hence  he  divided  the  total 
freight  expense  according  to  the  relation  to  the  interstate  and  intra- 
state ton  miles  after  the  latter  had  been  increased  two  and  one-half 
times.  In  the  case  of  the  passenger  expense,  he  concluded  that  the 
cost  per  passenger  mile  in  the  intrastate  business  was  at  least  15 
per  cent  greater  than  that  in  the  interstate  business,  and  the  total 
passenger  expense  was  divided  upon  the  relation  of  passenger  miles 
after  increasing  the  intrastate  passenger  miles  15  per  cent.  The 
method  is  illustrated  from  the  following  extract  from  the  findings 
in  the  Northern  Pacific  Case: 

Equated  Ton-Mile  Basis. 
Freight — On  basis  of  1  intrastate  ton  mile  costing  as  much  as  2.5  interstate 
ton  miles. 

Actual.  Equated.    Proportion.  OperTgExp 

Intrastate  ton 

miles    130,580,988X2.5=    326,452,470=25.362%     $1,355,273.8? 

Interstate  ton 

miles    960.709,494X1.0=    960,709,494=74.638%       3,988,444.43 
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Equated  Passenger-Mile  Basis. 
Passenger — On  basis  of  100  intrastate  passenger  miles  costing  as  much  as 
116  interstate  passenger  miles. 

Actual.  Equated.  Proportion.  Oper't'g  Exp 

Intrastate  passenger 

miles    52,317,140X1.15=60,164,711=37.347%        $863,325.1P 

Interstate  passenger 
miles    100,931,180X1.00=100,931,180=62,653%       1,448,306.77 

153,248,320  161,095,891     100%  $2,311,631.95 

In  Missouri,  K.  &  T.  E.  Co.  v.  Love  (1910)  177  Fed.  493,  499, 
the  court  in  criticizing  the  ton-mileage  basis  of  apportioning  ex- 
penses, said:  "The  ton-mile  rule  for  which  contention  is  made 
can  be  applied  to  nothing  but  the  freight  business.  Besides  being 
entirely  useless  as  a  distributer  of  expense  to  the  mail  and  express 
business  of  a  railroad  and  to  the  services  of  switching,  demurrage, 
storage,  and  the  like,  the  ton-mile  rule  is  radically  inaccurate  when 
applied  to  the  very  business  to  which  it  is  best  adapted.  It  does 
not  consider  the  differences  and  risks  in  the  character  of  the  freight 
transported,  whether  glassware  or  sand,  furniture  or  coal;  whether 
the  freight  is  moved  in  carload  or  less  than  carload  lots;  whether 
the  haul  is  long  or  short ;  the  character  of  the  traffic  as  regards  time 
consumed  in  transportation  and  occupation  of  the  track  and  equip- 
ment; the  number  of  expensive  handlings  at  terminals  and  terminal 
expense  generally.  The  ton-mile  theory  places  interstate  traffic 
while  it  is  moving  in  the  state  upon  the  basis  of  local  traffic,  and 
therefore  ignores  the  eflfect  of  the  external  haul  upon  the  internal 
cost.  Concededly  the  average  of  haul  of  interstate  traffic  is  ma- 
terially greater  than  that  of'  traffic  wholly  within  the  state,  and  it 
is  an  axiom  in  transportation  that  the  longer  the  haul  the  less  the 
cost  per  ton  per  mile.  These  matters  in  the  aggregate  run  enormous- 
ly into  the  cost  of  freight  transportation,  but  none  of  them  are  picked 
up  or  accounted  for  by  the  ton-mile  rule  which  rests  on  the  erroneous 
assumption  that  the  transportation  costs  the  same  per  ton  per  mile 
regardless  of  character,  time,  distance,  or  circumstance.  The  revenue 
rule  is  not  ideal,  but  revenue  is  the  product  of  rates  and  service,  and, 
generally,  in  the  making  of  rates  some  regard  is  had  to  the  cost 
of  service.  In  other  words,  earnings  reflect  to  some  extent  the 
important  differences  in  the  cost  of  service  which  the  ton-mile  rule 
entirely  ignores/' 

3.  Division  of  particular  expenses. 

In  Buell  V.  Chicago,  M.  &  St.  P.  E.  Co.  (1907)  1  Wis.  R.  C.  324, 
481,  the  Commission  said  that  the  gross-earnings  basis  is  not  a  fair 
basis  upon  which  to  distribute  the  general  expenses  between  states 
and  that  this  distribution  can  be  fairly  made  even  on  the  basis  of 
the  remaining  expenses  or  in  proportion  to  the  revenue  train  mileage. 
P.U.R.1918C.  24 
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In  the  same  case  it  was  said :  *ln  arriving  at  the  amount  upon 
which  interest  or  dividends  should  be  figured  and  earned,  it  is  clear 
that  the  bonds  which  are  outstanding  should  be  taken  into  considera- 
tion. But  upon  what  basis  should  the  outstanding  bond  indebted- 
ness be  alio  ted  to  the  state?  This  answer  is  not  entirely  clear.  On 
the  road  in  question  most  of  the  underlying  bond  issues  have  been 
replaced  by  general  mortgage  bonds  which  cover  the  entire  system 
and  cannot  be  localized;  hence  it  seems  fair  to  apportion  the  bonds 
on  the  basis  of  the  road  mileage.'* 

The  Commission  also  said:  "There  is  another  method  of  appor- 
tionment which  imder  the  circumstances  may  be  preferable  to  the 
road-mileage  basis.  This  method  consists  of  alloting  the  bonds  and 
the  interest  on  the  same  to  this  state  on  the  basis  of  the  cost  of  the 
road  and  its  equipment.  This  cost  is,  as  explained,  difficult  to 
^ascertain ;  but  if  the  construction  account  for  the  entire  system,  as 
^ven  in  the  balance  sheet,  has  been  so  kept  as  to  approximately 
represent  the  amount  invested  in  the  property,  or  the  cost  of  repro- 
ducing the  same,  then  it  would  also  seem  to  be  fair  to  apportion 
the  outstanding  bonds  to  Wisconsin  in  the  proportion  which  the  cost 
of  reproducing  the  line  new  in  this  state  bears  to  the  total  cost  of  the 
entire  property,  as  given  by  the  construction  account.'* 

The  taxes  for  Wisconsin  were  the  actual  amounts  paid  in  the 
3tate.    Ibid. 

That  portion  of  the  expense  of  the  maintenance  of  way  due  to 
natural  depreciation  should  be  apportioned  between  states  on*  the 
losLs's  of  the  road  mileage.    Ibid. 

The  costs  for  work-train  locomotives  were  apportioned  to  Wis- 
consin on  the  basis  of  the  train  mileage.    Ibid. 

The  part  of  the  expenses  imder  the  account  for  the  superintendence 
of  traffic  which  cannot  be  actually  separated  can  be  apportioned  as 
between  states  in  proportion  to  the  revenue  train  mileage.  Another 
fair  basis  according  to  the  Wisconsin  Commission  is  the  proportion  of 
the  passengers  and  tonnage  handled.  The  former  basis  is  thought 
io  be  the  safer.    Ibid. 

In  apportioning  roundhouse  supplies,  the  cost  for  the  whole  line 
was  distributed  on  the  basis  of  the  number  of  locomotives  in  each 
service  and  allotted  to  Wisconsin  in  proportion  to  the  respective 
locomotive  mileage.    Ibid. 

In  apportioning  the  cost  of  oil,  waste,  and  tallow  used  in  conduct- 
ing transportation,  the  average  cost  per  locomotive  mile  was  ascer- 
tained and  then  applied  to  the  locomotive  mileage  in  the  state.    Ibid. 

The  cost  of  water  supply  in  conducting  transportation  was  appor- 
tioned between  states  on  the  same  basis  as  fuel.    Ibid. 

Eepairs  to  locomotives  and  cars  should  be  apportioned  between 
■states  on  the  basis  of  locomotive  and  car  mileage.    Ibid. 

In  the  same  case  the  Commission  said:  "It  is  probable  that  a 
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large  proportion  of  the  telegraph  expenses,  other  than  despatching, 
can  be  actually  located  by  states.  When  this  cannot  be  done,  the 
revenue  train  mileage  can  be  used  as  a  basis.  This  basis,  however, 
when  ttsed  on  the  road  in  question,  will  probably  allot  to  Wisconsin 
SL  larger  than  a  fair  proportion  of  this  expense.  The  reason  for  this 
is  that  this  cost  does  not  vary  in  the  same  proportions  as  the  variations 
in  the  business  done ;  nor  is  it  as  sensitive  in  this  respect  as  the  train 
mileage.  For  this  reason  the  track  mileage  would  probably  be  the 
best  unit  so  far  as  the  separation  by  states  is  concerned,  and  this 
seems  to  find  support  in  the  apportionment  submitted  by  the  road." 

That  part  of  train  despatching  which  cannot  be  separated  between 
states  may  be  fairly  apportioned  on  the  train-mileage  basis,  which 
is  a  good  unit  of  cost.    Ibid. 

Intrastate  business  should  be  charged  with  its  proportional  ex- 
penses of  commercial  agents  and  solicitors  employed  by  railroad  com- 
panies in  different  sections  of  the  country.  Ee  Arkansas  Rate  Cases 
(.1911)  187  Fed.  290. 

The  cost  of  stationery  and  printing  used  in  connection  with 
conducting  transportation  was  distributed  between  states  on  the 
revenue  train-mile  basis  in  Buell  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1907)  1  Wis.  R.  C.  324. 

The  fairest  basis  for  an  arbitrary  apportionment  of  the  cost  of 
train  service  between  states  where  such  an  apportionment  is  neces- 
sary is  undoubtedly  the  revenue  train  mileage.    Ibid. 

Train  mileage  may  be  a  fair  basis  upon  which  to  apportion  the 
cost  of  train  supplies  to  a  state.    Ibid. 

When  the  cost  of  switchmen  cannot  be  located.by  states,  the  appor- 
tionment may  be  made  on  either  the  switching  locomotive  mileage 
or  the  revenue  train-mileage  basis.    Ibid. 

When  the  cost  of  flagmen  cannot  be  located  by  states,  it  would 
be  fair  to  make  the  apportionment  on  the  basis  of  the  train  mileage. 
Ibid. 

The  cost  for  the  use  of  cars  and  locomotives  representing  the  use 
of  cars  interchanged  with  other  roads  on  a  mileage  or  per  diem  basis 
and  the  cost  of  equipment  hired  may  be  fairly  distributed  as  between 
states  on  the  revenue  train-mileage  basis,  since  they  are  closely  related 
to  trains  and  cars.    Ibid. 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1907)  1  Wis.  R.  C.  324, 
447,  it  was  said  that  advertising,  which  is  generally  classified  as  a 
passenger  account,  might  be  fairly  apportioned  to  a  state  on  the 
basis  either  of  the  revenue  train  mileage  or  the  passengers  actually 
handled  at  the  station,  both  of  which,  when  the  latter  item  is 
properly  adjusted,  agree  very  closely. 

The  outride  agency  account  which  includes  all  expenditures  for 
account  of  salaries  and  expenses  of  agents  engaged  exclusively  in 
the  procurement  of  competitive  business  could  fairly  be  apportioned 
P.U.R.1918C. 
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between  the  states  either  in  proportion  to  the  revenue  train  mileage 
or  the  passengers  and  tonnage  handled.    Ibid. 

In  the  same  case,  in  discussing  the  proper  basis  for  the  apportion- 
ment of  watchmen  expenses  as  between  states,  the  Commission  said : 
"The  greater  part  can  be  actually  located  by  states.  When  not  so 
located  it  will  have  to  be  apportioned  upon  some  unit  of  service. 
While  it  does  not  depend  upon  the  revenue  train  mileage  or  the 
tonnage  actually  handled,  there  is  some  connection  between  it  and  the 
volume  of  the  traffic.  For  it  can  be  fairly  said  that  states  with  a 
heavy  traffic  should  be  made  to  bear  a  greater  amount  per  mile  of 
road  for  watchmen^  than  states  with  a  much  lighter  traffic.  As  the 
rev^ue  train  mileage  is  affected  by  the  traffic,  it  might  be  fair  to 
base  the  apportionment  to  the  states  on  this  mileage." 

Loss  and  damage  to  property  may  be  apportioned  over  the  whole 
line  as  between  states  on  some  such  basis  as  revenue  train  mileage. 
Ibid. 

It  would  seem  fair  to  distribute  the  cost  of  injury  to  persons 
between  states  in  proportion  to  the  revenue  train  mileage.    Ibid. 

Miscellaneous  expenses  may  be  apportioned  between  state  and 
interstate  traffic  on  the  basis  of  the  earnings  from  each  source.  Re 
Arkansas  Rate  Cases  (1911)  187  Fed.  290. 

c.  Division  between  freight  and  passenger  traffic* 

The  freight  and  passenger  business  should  be  apportioned  in  pro- 
portion to  the  gross  revenue  produced  by  each.  Missouri,  K.  &  T.  R. 
Co.  V.  Love  (1910)  177  Fed.  493. 

In  its  first  annual  report  to  the  legislature  (1907)  the  New  York 
Commission,  Second  District,  said:  "Another  element,  and  one 
which  cannot  in  any  way  be  ignored,  is  the  cost  of  operation.  This 
the  public  must  pay  for.  If  the  sole  business  transacted  by  a  railroad 
were  the  transporting  of  passengers  wholly  within  the  state  of  New 
York,  this  question  of  cost  of  operation  would  be  very  simple.  The 
fact  is,  however,  that  it  is  very  complex.  The  reasons  why  it  is 
complex  are  numerous.  As  railroads  are  universally  engaged  in  the 
transportation  of  both  freight  and  passengers,  a  large  proportion  of 
the  operating  expenses  incurred  by  railroad  corporations  is  chargeable 
both  to  freight  and  passenger  traffic.  The  expense  of  maintenance 
of  roadbed,  the  maintenance  of  terminals,  the  salaries  of  general 
officers  and  station  employees,  the  taxes,  general  expenses,  and  to 
some  extent  the  depreciation  account,  are  common  to  and  borne  by 
both  classes  of  business.  The  question  arises.  In  what  proportion 
should  the  same  be  borne  by  passenger  and  what  by  freight  business? 
No  satisfactory  answer  to  this  question  has  yet  been  given,  and 
until  such  answer  is  given  the  actual  cost  of  carrying  passengers  is 
to  that  extent  unknown  to  both  the  railroad  corporations  and  the 
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Commission.  Opinions  vary,  arbitrary  methods  have  been  suggested, 
but,  so  far  as  we  are  advised,  no  one  of  those  has  escaped  serious 
destructive  criticism.  A  large  proportion  of  the  passenger  business 
is  interstate  in  its  charaeter,  and  over  this  the  state  authorities  have 
no  control.  This  trafSe  is  carried  on  in  the  same  trains,  and  upon 
the  same  track,  with  the  intrastate  passenger  traffic.^* 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Go.  (1907)  1  Wis.  R.  C.  324, 
340,  it  was  said :  Upon  the  question  of  determining  the  reasonable- 
ness of  passenger  rates — *Tiaving  arrived  at  the  gross  earnings,  oper- 
ating expenses,  and  net  revenue  derived  from  intrastate  traffic,  it 
became  necessary  to  determine  how  much  of  such  gross  income  is 
derived  from  freight  traffic,  and  how  much  from  passenger,  mail, 
and  express  traffic,  and  what  the  expense,  as  nearly  as  can  be  ascer- 
tained, is  of  conducting  each  species  of  traffic.  The  method  pursued 
in  making  this  division  will  be  discussed  in  detail  later  in  this 
opinion.  No  result  can  be  arrived  at,  that  the  expert  accountant 
can,  or  will,  pronounce  absolutely  correct.  Some  expenses  are  com- 
mon to  both  classes  of  service,  and,  if  a  division  is  to  be  made,  must 
be  prorated  on  some  reasonable  basis,  which  may  be  more  or  less 
arbitrary.  The  case  is  not  different  from  that  of  the  manufacturer 
engaged  in  manufacturing  different  articles.  He  seeks  to  ascertain 
what  each  article  costs  him,  so  that  he  may  know  at  what  price  he 
must  sell  to  make  a  profit.  He  may  be  able  to  tell  the  exact  cost 
of  the  labor  and  material  which  is  employed  to  produce  the  finished 
product,  but  he  has  his  insurance,  taxes,  office  expenses,  selling 
expenses,  and  interest  that  must  be  divided  between  the  different 
articles  on  some  basis,  in  order  to  arrive  at  the  ultimate  cost  of 
each  article  produced.  Slight  errors  may  creep  into  this  division 
of  expenses,  but,  on  the  whole,  a  result  can  be  arrived  at  that  answers 
all  practical  purposes.  So,  too,  with  the  freight  and  passenger  busi- 
ness of  a  railroad.  While  a  portion  of  the  expenses  only  can  be 
actually  separated,  for  practical  purposes  we  believe  a  substantially 
correct  division  can  be  made  of  the  remainder." 

In  the  same  case  it  is  also  said :  "While  the  train  mile  is  regarded 
as  the  unit  of  service  of  a  large  part  of  the  work  done  and  as  the 
unit  of  cost  of  a  considerable  proportion  of  the  expenses,  it  is  by  no 
means  always  a  perfect  unit  in  either  case.  The  thing  we  call  a 
train  varies  greatly.  In  some  cases  it  is  many  more  cars  and  many 
more  passengers  or  tons  of  freight  than  in  others.  Some  trains  have 
only  one  locomotive,  others  have  two,  either  the  entire  distance  or 
for  some  portion  of  it.  The  cost  of  fuel  per  mile  is  greater  for  a 
heavy  than  for  a  light  train.  The  cost  of  both  fuel  and  locomotive 
service  is  greater  for  a  double-header  train  than  for  a  train  with  only 
one  locomotive,  unless  the  double-header  is  counted  for  two,  instead 
of  one,  train.  Except  in  cases  where  the  double-header  is  considered 
as  two  trains,  the  cost  of  the  train  service  remains  constant.  This 
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item  would  seem  to  be  no  greater  for  a  train  of  fifty  cars  tl^an  for 
one  of  only  ten  cars.  When  the  entire  cost  of  running  a  train  is 
considered,  it  also  appears  that  a  part  of  this  cost  is  special  to  each 
car  and  to  each  locomotive,  and  a  part  to  the  train  as  a  whole.  On 
the  other  hand,  while  the  train,  and  consequently  the  train  mile,  is 
not  the  same  thing  at  all  times,  the  inequalities  in  the  same  seem  to 
offset  each  other  to  such  an  extent  that  what  may  be  called  an 
average  train  fairly  remains  the  same  from  one  year  to  another. 
The  number  of  train  miles  varies  with  the  volume  of  the  traflfic^ 
though  not  often  in  the  same  proportion,  but  the  average  train  load 
remains  fairly  constant.  Of  late  years  there  has  of  course  been  a 
tendency  toward  heavier  loading  of  the  cars  and  of  putting  more 
cars  into  the  trains.  This  has  resulted  in  an  increase  of  the  average 
train  load.  This  increase  in  the  average  train  load  has  been  gradual, 
and  does  not  materially  offset  the  proposition  that  the  average  train 
load  and  the  average  cost  per  train  mile  tend  to  constancy.^' 

In  the  same  case  comm(m  expenses  were  divided  between  freight 
and  passenger  traffic  business  on  the  following  bases:  Direct  ex- 
penses, or  that  portion  of  the  expenses  which  allot  themselves  between 
the  two  classes  of  traffic,  or  which  can  be  so  alloted  on  some  sound 
or  fair  basis;  revenue  train  mileage  in  the  two  departments;  gross 
earnings ;  modification  of  these  units  or  of  some  other  different  unit. 

The  Commission  took  the  position  that  general  expenses  should 
be  apportioned  as  between  the  freight  and  pass^iger  business,  either 
on  the  basis  of  the  respective  gross  earnings  or  on  the  basis  of  the 
total  expenses  of  operation.    Ibid. 

Common  expenses  for  which  no  better  imit  cannot  be  found  should 
be  distributed  about  equally  over  the  entire  system,  and  should  bo 
allotted  to  passenger  and  freight  in  proportion  to  either  the  direct 
expenses,  or  on  the  basis  of  the  gross  earnings.    Ibid. 

The  revenue  train-mile  basis  of  apportioning  common  operating 
expenses  between  freight  and  passenger  business  was  adopted  in 
Trust  Co.  of  America  v.  Chicago,  P.  &  St.  L.  B.  Co.  (1912)  199 
Fed.  693. 

In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  (1913)  230 
TJ.  S.  352,  57  L.  ed.  1511,  48  L.E.A.(KS.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  the  master  ascertained  the  total  expense 
incuiTed  by  the  carrier  within  the  state.  This  expense  was  first 
divided  between  freight  and  passenger  business.  Those  items  of 
cost  which  were  directly  incurred  in  each  sort  of  business,  and  not 
common  to  both,  were  directly  assigned ;  and  such  items  were  found 
to  cover  about  60  per  cent  of  all  expenses.  The  remaining  items, 
those  of  common  expense,  were  divided  between  the  freight  and 
passenger  business  upon  the  relation  as  to  most  of  them,  of  revenue 
train  miles,  and  as  to  the  others  of  revenue  engine  miles.  The  court 
r.U.R.loisc. 
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expressed  no  opinion  as  to  the  method  adopted  in  the  lower  court 
for  dividing  expenses  between  the  freight  and  passenger  business. 

The  cost  oJE  maintenance  of  plant  is  constant  and  can  justly  be 
divided  between  the  different  kinds  of  traflSc  in  proportion  to  their 
volume.    Northern  P.  R.  Co.  v.  Keyes  (1899)  91  Fed.  47. 

In  the  apportionment  of  expense  between  freight  and  passenger 
traflSc,  it  is  incorrect  to  charge  the  passenger  traffic  with  55  per  cent 
of  the  cost  of  the  maintenance  of  rails.  Buell  v.  Chicago,  M.  &  St. 
P.  B.  Co.  (1907)  1  Wis.  R.  C.  324.  In  this  case  the  reasons  are 
given  that  an  average  passenger-train  mile  is,  on  the  whole,  less 
injurious  to  the  rail  and  track  than  an  average  freight-train  mile. 

Where  the  amount  to  be  paid  as  rental  for  railroad  terminal  de- 
pends entirely  upon  the  number  of  passengers  carried,  it  is  not  to  be 
considered  as  part  of  the  general  operating  expenses  to  be  placed  on 
the  entire  road.  People  ex  rel.  New  York,  N.  H.  &  H.  R.  Co.  v.  Pub- 
lic Service  Commission  (1914)  159  App.  Div.  531,  145  N.  Y.  Supp. 
503. 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1907)  1  Wis.  R.  C.  324, 
483,  the  Commission  said:  "Without  going  into  details  it  may  be 
maintained  that  the  interest  on  the  investment  should  be  borne  by 
each  branch  of  the  traffic,  either  in  proportion  to  the  operating  ex- 
penses proper  or  on  the  basis  of  the  cost, — the  value  of  the  property 
which  is  employed  in  each  branch  of  the  service.  The  interest  on 
the  investment  can  be  apportioned  in  the  same  manner  as  taxes  were 
distributed,  which  has  been  fully  explained  imder  taxes,  as  well  as 
elsewhere  in  this  analysis.  It  should  be  said,  however,  that,  as  shown 
under  taxes,  there  appears  to  be  a  remarkably  close  relation  between 
the  passenger  proportion  of  the  operating  expenses  and  the  passenger 
proportion  of  that  part  of  the  cost  value  of  the  property  which  is 
used  in  connection  with  the  passenger  department.  Instead  of 
adopting  this  basis,  however,  it  is  thought  fairer  in  this  case  to 
base  the  apportionment  upon  the  gross  earnings.'' 

In  regard  to  taxes,  the  Commission  said:  *^hen  the  taxes  are 
levied  on  the  ad  valorem  basis,  they  ought  to  be  distributed  between 
the  departments  on  the  basis  of  the  cost,  or  on  a  fair  valuation  of  the 
property  devoted  to  each  department.  If  the  taxes  are  levied  on  the 
basis  of  the  investment  or  of  the  property  which  the  investment 
represents,  it  would  seem  fair  that  they  should  be  distributed  on  the 
same  basis.  This  method  is  logical,  but  it  cannot  often  be  applied ; 
for  the  reason  that  it  is  not  always  possible  to  actually  separate  the 
investments  by  departments  or  by  the  work  performed  in  them, 
owing  to  the  intimate  or  even  inseparable  relation  which  exists  be- 
tween the  different  departments  and  the  plant  as  a  whole,  and  between 
the  work  performed  in  them  and  work  or  services  that  are  performed 
by  the  entire  establishment.  In  view  of  this  fact,  the  most  available 
method  upon  which  to  distribute  such  items  as  taxes  is  often  that 
P.U.R.1918C. 
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under  which  they  are  allotted  between  passenger  and  freight  in  pro- 
portion to  the  direct  or  total  operating  expenses  in  the  two  cases/* 

Repairs  of  workshops,  superintendence,  shops,  and  machinery,  sta- 
tionery and  printing,  and  other  general  expenses,  connected  with  the 
maintenance  of  equipment,  which  do  not  depend  upon  mileage, 
should  be  apportioned  as  between  freight  and  passenger  business, 
either  in  proportion  to  the  direct  expenses  or  on  the  basis  of  the 
gross  earnings.    Ibid. 

The  basis  of  apportionment  of  the  entire  expense  of  maintenance 
of  rails  should  be  train  mileage.    Ibid. 

In  the  apportionment  of  the  expenses  which  depend  upon  the 
train  mile,  the  switching  mileage  should  be  included  in  the  freight- 
train  mileage;  and,  in  apportioning  those  expenses  which  depend 
upon  the  cost  of  train  mileage,  the  cost  of  the  switching  mileage 
should  be  included  in  the  cost  of  the  freight-train  mileage.  Ibid. 

Ten  per  cent  of  the  cost  of  maintenance  of  tracks  and  bridges 
should  be  apportioned  on  the  train-mileage  basis.    Ibid. 

Repairs  to  locomotives  and  cars  should  be  apportioned  between 
freight  and  passenger  service  on  the  basis  of  the  car  miles.    Ibid. 

In  the  same  case  the  Commission  said  that  the  greater  part  of  the 
cost  of  the  traffic  can  be  actually  separated  between  passenger  and 
freight.  That  part  which  was  not  separable  should  be  apportioned 
on  the  direct  cost  of  handling  the  business.  "Whether  this  cost,*' 
said  the  Commission,  ^'should  consist  of  all  train,  switching,  and 
station  expenses,  or  whether  switching  should  be  omitted,  was  not 
entirely  clear."  Switching  was  excluded  by  the  Commission,  and  the 
apportionment  based  on  the  train  and  station  service  only. 

The  cost  of  officers  in  the  transportation  department  whose  duties 
are  not  confined  to  train  movement  should  be  apportioned  between 
passenger  and  freight  on  the  basis  of  either  the  train,  locomotive,  and 
station  service  and  expenses,  or  on  all  the  expenses  conducting  trans- 
portation which  can  be  actually  separated.  The  former  is  perhaps 
the  better  of  these  two  bases.    Ibid. 

As  the  telegraph  expense  outside  of  despatching  is  an  indirect 
expense  upon  the  business  as  a  whole,  the  fairest  method  under 
which  it  can  be  separated  for  the  passenger  and  freight  departments 
is,  perhaps,  the  direct  expense  of  handling  the  traffic.  In  other 
words,  it  should  be  apportioned  on  the  same  basis  as  the  train, 
switching,  and  station-service  expenses.  In  this  instance  the  pas- 
senger part  is,  as  stated,  about  20.68  per  ceift,  or  in  round  figures 
21  per  cent.  The  total  cost  of  telegraph  8er\4ce  was  divided  equally 
between  despatching  and  other  expenses.    Ibid. 

In  the  same  case  the  Commission  said :  ^njnder  some  systems  of 
cost  accounting  the  indirect  costs  are  apportioned  between  tlie  de- 
partments upon  that  part  of  the  direct  cost  to  which  they  bear  the 
closest  relation.  Under  this  rule  the  cost  of  train  despatching  should 
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be  apportioned  between  passenger  and  freight  on  the  same  bj\f is  as 
the  cost  of  the  train  service,  including  the  locomotive  service  and 
expenses ;  the  passenger  proportion  of  which  amounts  to  about  29.80 
per  cent/' 

The  cost  of  train  masters  and  other  oflBcers  whose  duties  are  con- 
fined to  train  movements  should  be  apportioned  between  passenger 
and  freight  on  the  direct  cost  of  running  these  two  classes  of  trains ; 
that  is,  on  the  train  service  including  the  locomotive  service  and  ex- 
penses.   Ibid. 

In  the  same  case  the  Commission  said  that  neither  the  gross  earn- 
ings nor  the  revenue  train  mileage  is  the  best  method  of  apportion- 
ing the  rents  of  buildings  of  other  property  between  the  freight  and 
passenger  business.  "We  must  fall  back  upon  the  rule  of  apportion- 
ing indirect  expenses  on  the  basis  of  the  direct  ones,"  said  the  Com- 
mission. "In  this  instance,  the  direct  expenses  embrace  the  cost 
of  handling  the  traffic  at  the  stations  and  moving  it  between  them ; 
that  is  the  train  service  and  expenses.'' 

The  distribution  of  watchmen  expenses  between  freight  and  pas- 
senger service  should  be  made  upon  the  same  basis  as  for  the  cost 
of  train  switching  and  station  service,  and  on  the  other  direct  ex- 
penses ;  or  it  may  be  made  on  the  basis  of  ^ross  earnings.    Ibid. 

The  Commission  in  this  case  disregarded  the  company's  appor- 
tionment of  station  services  between  freight  and  passenger  service 
on  the  revenue  train-mile  basis,  and  allotted  15  per  cent  of  that  por- 
tion of  such  expenses  which  could  not  be  directly  charged  to  each 
traffic  to  the  passenger  service,  and  85  per  cent  to  the  freight  service. 

The  account  of  outside  agencies  was  apportioned  between  freight 
and  passenger  traffic  on  the  basis  of  the  cost  of  handling  the  traffic 
at  stations  and  moving  it  between  terminals.    Ibid. 

The  train-mile  basis  was  adopted  for  apportioning  the  expense  of 
clearing  wrecks,  without  including  the  switching  mileage,  although 
this  method  might  allot  to  the  passenger  traffic  more  than  a  fair 
share  of  this  expense.    Ibid. 

It  would  seem  fair  to  apportion  the  costs  of  injuries  to  persons  be- 
tween freight,  passenger,  and  switching  in  proportion  to  the  train 
mileage  in  each  case.  Possibly  the  locomotive  mileage  would  be  a 
more  direct  basis  than  the  train  mileage.    Ibid. 

Inseparable  items  of  loss  or  damage  to  property  may  be  separated 
as  between  the  freight  and  passenger  business  on  the  basis  of  the 
direct  expense  or  on  the  train  mileage.    Ibid. 

The  cost  of  flagmen  is  a  fixed  charge,  rather  than  a  direct  expense 
upon  these  movements.  For  these  and  other  reasons  it  is  more 
logical  to  apportion  this  item  between  passenger  and  freight  on  the 
basis  of  the  train  and  switching  mileage.    Ibid. 

In  apportioning  the  expense  of  engineers  and  firemen,  the  average 
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cost  per  locomotive  mile  for  each  service  was  ascertained  and  ap- 
plied to  the  locomotive  mileage  for  the  state  of  Wisconsin.    Ibid. 

In  apportioning  the  cost  of  roundhouse  men,  the  cost  for  the  whole 
line  was  distributed  on  the  basis  of  the  number  of  locomotives  in 
service,  and  allotted  to  Wisconsin  in  proportion  to  the  respective  loco- 
motive mileage.    Ibid. 

The  cost  of  water  supply  in  conducting  transportation  was  appor- 
tioned between  the  freight  and  passenger  business  on  the  same  basis 
as  coal.    Ibid. 

In  the  same  case  the  company  apportioned  the  cost  of  train  sup- 
plies as  between  passenger  and  freight  in  proportion  to  the  revenue 
train  mileage.  The  Commission  said  that  this  might  be  correct  or 
not;  but  as  the  total  expense  was  comparatively  small  and  a  change 
of  basis  would  not  greatly  affect  the  final  result,  the  figures  of  the 
company  were  allowed  to  stand. 

The  Commission  also  said  that  it  is  diflBcult  to  discover  or  devise 
any  fair  unit  upon  which  the  cost  of  train  service  can  be  arbitrarily 
apportioned  between  the  two  classes  of  traflBc.  The  revenue  train- 
mileage  basis  adopted  by  the  company  was  said  to  be  defective,  in- 
asmuch as  it  allotted  just  as  much  to  each  passenger-train  mile  as 
freight-train  mile.  The  adjustment  was  made  in  the  case  before 
the  Commission  on  a  cost  basis  of  5.815  cents  per  passenger-train 
mile,  and  10.538  cents  per  freight-train  mile. 

And  that  since  the  traflBc  department  is  exclusively  engaged  in 
securing  business  for  the  road,  it  might  be  held  that  the  cost  of  this 
department  should  be  distributed  on  the  basis  of  the  revenue  derived 
from  this  business,  or  in  proportion  to  the  respective  gross  earnings 
of  the  freight  and  passenger  departments.  The  Commission  de- 
clared that  there  is  a  great  deal  to  be  said  in  support  of  this  position, 
and  allowed  the  apportionment  in  the  case  before  it  to  be  made 
on  that  basis. 

The  Commission  favored  an  apportionment  of  stationery  and 
printing  costs  in  connection  with  conducting  transportation  on  the 
basis  of  the  train  and  station  expenses.    Ibid. 

The  Commission  said  that  the  apportionment  of  "other  expenses** 
of  conducting  transportation,  which  included  various  miscellaneous 
expenses,  should  be  either  in  proportion  to  the  direct  expense  or  in 
proportion  to  the  gross  earnings.  The  Commission  favored  the  ap- 
portionment in  proportion  to  the  direct  expenses  for  the  cost  of  train 
movement,  switching  service,  and  station  service.    Ibid. 

One  third  of  the  expense  of  the  maintenance  of  ties  should  be  ap- 
portioned on  the  train-mileage  basis.    Ibid. 

Ten  per  cent  of  the  cost  of  maintenance  of  roadway  should  be  ap* 
portioned  on  the  train-mile  basis.    Ibid. 

In  the  same  case  it  was  said :  "It  also  seems  that  less  than  50 
ner  cent  of  the  cost  of  maintenance  of  ties  is  due  to  the  traflfic.  The 
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effect  of  the  elements  seems  to  be  greater  than  in  ease  of  the  road- 
way. Woodlock  holds  that  not  more  than  one  third  of  the  wear  and 
tear  of  ties  should  be  charged  against  the  traflBc.  Other  authorities, 
while  not  giving  exact  figures,  do  not  place  it  above  this  figure.  The 
effect  upon  the  life  of  a  tie  of  the  use  of  preservative  processes  a!  o 
indicates  that  a  much  greater  proportion  of  this  cost  is  due  to  • 
natural  depreciation  than  to  actual  wear.  To  charge  from  one  fourth 
to  one  third  of  this  cost  to  the  traffic,  and  three  fourths  to  two 
thirds  to  natural  depreciation,  woTild  certainly  seem  to  be  fair.** 

The  receipts  from  interstate  traffic  should  be  allotted  on  the  basis 
of  the  length  of  the  haul  within  each  state.  Ee  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  (1907)  1  Wis.  R.  C.  540. 

d.  Division  between  departments* 

Where  the  company  made  no  separation  in  its  report  of  the  ex- 
penses of  superintendence  of  conducting  transportation  as  between 
the  operating  and  traffic  department,  the  Commission  divided  the 
account  equally  between  the  two  departments.  Buell  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (1907)  1  Wis.  R.  C.  324. 

e.   Unit  costs. 

In  Buell  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1907)  1  Wis.  R.  C.  324, 
346,  it  is  said:  **The  most  important  single  factor  in  the  fijcing  of  a 
rate  of  transportation  is  the  cost  of  service.  To  ascertain  this  cost  per 
unit  of  transportation  for  each  class  of  service  is  a  difficult  matter. 
It  involves  the  assets  and  liabilities  of  the  company,  its  earnings 
and  operating  expenses,  and  the  apportionment  of  the  same  between 
tlie  different  classes  of  traffic.  The  terminal  expenses  must  be 
separated  from  the  movement  expenses,  and  the  difference  between 
the  cost  for  the  local  and  through  service  must  be  ascertained.  When 
these  and  other  elements  of  a  similar  character  have  been  determined, 
it  becomes  necessary  to  so  adjust  them  that  they  can  be  properly 
prorated  upon  the  various  units  of  transportation  as  well  as  upon 
the  various  units  of  service.  To  this  end  a  large  mass  of  other  operat- 
ing statistics  are  also  required^  which  in  turn  must  be  classified  and 
adjusted  to  the  proper  basis." 

In  Webster  Mfg.  Co.  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  (1910)  5 
Wis.  R.  C.  95,  96,  it  is  said:  ^'The  total  amount  for  each  depart- 
ment in  turn  should  be  so  distributed  over  the  imits  of  service  per- 
formed by  the  same  that  each  unit  is  made  to  bear  its  just  propor- 
tion of  this  total,  which  proportion  is  best  measured  by  the  cost  of 
the  service  to  the  carrier,  when  this  cost  is  modified  by  what  the 
traffic  can  fairly  bear,  or  by  the  value  and  character  of  the  articles 
transported,  and  by  commercial  and  competitive  conditions." 

The  total  amount  which  is  required  to  cover  the  cost  of  operation, 
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including  returns  on  the  investment,  should  be  distributed  over  the 
various  departments  or  branches  of  the  service  in  such  a  manner 
that  each  department  is  made  to  bear  its  just,  fair,  and  proper  share 
of  the  same.  Under  normal  conditions  this  share  is  largely  measured 
by  the  cost  of  each  department  to  the  carrier.    Ibid. 

In  Paxton  &  L.  Co.  v.  Mattoon  E.  Co.  (1910)  5  Wis.  E.  C.  531, 
542,  it  is. said:  "In  distributing  these  costs  upon  the  imits  of  trans- 
portation, it  is  necessary  to  take  into  account  the  respective  propor- 
tions of  the  terminal  and  movement  expenses,  the  quantity  trans- 
ported, the  value,  relative  weight,  and  risks  involved  for  each  of 
the  various  classes  of  freight,  the  loading  per  car,  the  gross  tonnage 
of  both  pay  and  dead  weight,  the  difference  in  the  cost  as  between 
local  and  through  trains,  and  many  other  elements  of  this  nature. 
It  is  obvious  that,  in  calculations  into  which  so  many  factors  enter 
as  is  the  ease  here,  only  approximately  correct  results  can  be  ob- 
tained. At  the  same  time  it  has  been  demonstrated  that  the  true 
cost  per  unit  for  each  class  can  be  obtained  closely  enough  for  most 
practical  purposes." 

In  determining  the  cost  per  unit  of  traffic,  the  total  expenses  must 
be  apportioned  among  the  various  branches  of  the  service.  Eingle  v. 
Chicago,  M.  &  St.  P.  E.  Co.  (1911)  7  Wis.  E.  C.  182. 

As  the  cost  per  unit  of  traffic  is  made  up  of  the  expenses  of  hand- 
ling the  traffic  at  the  terminals  and  the  expenses  of  moving  it  be- 
tween the  terminals,  it  is  necessary  to  apportion  the  expenses  for 
each  branch  between  terminals  and  the  movement  expenses.    Ibid. 

The  proper  unit  for  the  terminal  expenses  is  the  ton  through  the 
loaded  car.  The  proper  unit  for  the  movement  expenses  is  the  ton 
per  mile.  Ibid. 

For  apportionment  between  freight  and  passenger  traffic  and  be- 
tween coal  and  other  freight,  see  Illinois  Mfrs.  Asso.  v.  Baltimore  & 
0.  S.  W.  E.  Co.  (1910)  lU.  E.  &  W.  C.  D.  329. 

/.  Joint  coats. 

One  principal  element  determining  the  fair  and  equitable  basi^ 
for  the  division  of  a  joint  rate  between  two  carriers  is  the  relative 
cost  to  each  of  performing  the  service  for  which  the  rate  is  paid. 
Murrav's  Line  v.  Delaware  &  H.  Co.  (1909)  2  P.  g.  C.  (2d  Dist.  N. 
Y.)  127. 
P.U.R.l9l8a 
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COIiORADO  PUBLIC  rTILITIES  COMMISSION. 

AZTEC  COAL  MINING  COMPANY 

V. 

COLORADO  &  SOUTHERN  RAILWAY  COMPANY  et  al. 

[Case  No.  148.] 

Service  —  Jurisdiction  of  Commission  —  Distribution  of  coal  cars  — 
Intrastate, 

1.  The  Colorado  Commission  has  jurisdiction  over  the  distribution 
of  coal  cars  of  an  interstate  carrier  within  the  state,  subject  to  such 
measures  as  Federal  authorities  may  take  to  protect  interstate  com- 
merce. 

Commissions  —  Jurisdiction  —  Railroads  —  Federal    control  —  Effect, 

2.  Railroad  systems,  even  though  under  control  of  the  Federal  gov- 
ernment imder  the  emergency  war  measure,  remain  subject  to  all  exist- 
ing state  statutes  and  regulation  by  state  commissions,  until  such  time 
as  the  Director  General  of  Railroads  determines  to  the  contrary. 

Service  —  Jurisdiction    of    Commission  —  Coal    car    distributions  — 
Idle-hour  rules  —  Joint  car  distrib^tter, 

3.  The  establishment  of  a  joint  distributer  for  coal  cars  under  the 
"idle-hour"  rules,  in  lieu  of  the  chief  despatchers  of  each  carrier,  is  a 
question  involving  the  reasonableness  of  the  rules  which  is  a  matter  to 
be  determined  by  the  Interstate  Commerce  Commission. 

[March  8,  1918.] 

Complaint  against  carriers  for  their  failure  to  observe  and 
enforce  "idle-hour^'  rules  for  distribution  of  coal  cars  and  for 
alleged  discriminatory  practices  in  apportioning  cars  between 
coal  fields;  order  requiring  defendants  to  furnish  adequate 
switching  and  service  facilities  to  the  coal  mines  included  with 
'•'idle-hour"  rules;  ordering  a  more  careful  adherence  to  certain 
of  the  rules  providing  for  car  shortage  adjustments ;  suggesting 
co-operative  measures  on  the  part  of  carriers  and  shippers;  re- 
quiring that  train  conductors  be  prevented  from  making  inde- 
j)endent  car  distribution,  and  recommending  that  a  joint  agency 
of  the  defendants  be  established  at  Walsenburg. 

Appearances :  Messrs.  Carle  Whitehead  and  A.  L.  Vogl  for  the 
complainants;  Messrs.  E.  E.  Whitted,  A.  S.  Brooks,  and  B.  B. 
Greer  for  the  Colorado  &  Southern  Railway  Company ;  Messrs. 
E.  N.  Clark  and  J.  G.  McMurry  for  the  Denver  &  Rio  Grande 
Railroad  Company. 
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By  the  Commission:  On  December  27,  1917,  the  complain- 
ants, the  Aztec  Coal  Mining  Company,  operating  the  Toltec 
mine ;  the  Big  Four  Coal  &  Coke  Company,  operating  the  Big 
I'ovLT  Mine;  the  Black  Canon  Coal  &  Fuel  Company,  operating 
the  Caddell  mine;  the  Huerfano  Coal  Company,  operating  the 
Mutual  &  Ludlow  mines ;  the  Monument  Valley  Fuel  Company, 
operating  the  Larimore  mine;  and  the  Sunnyside  Coal  Mining 
Company,  operating  the  Sunnyside  mine, — filed  their  joint  com- 
plaint, alleging  that  these  companies  are,  respectively,  operat- 
ing the  coal  mines  above  described  in  the  Walsenburg  district  of 
Colorado,  and  that  the  Huerfano  Coal  C(Mnpany  is  also  engaged 
in"  mining  coal  in  the  Trinidad  district. 

The  complaint  alleges  in  substance  that  the  defendants  are 
common  carriers  engaged  in  the  transportation  of  coal  by  steam 
railroad  from  the  mines  in  said  districts  to  various  points  in 
Colorado,  and  defendant,  the  Colorado  &  Southern  Railway  Com- 
pany is  also  engaged  in  such  transportation  from  the  northern 
coal  fields  in  Boulder  and  Weld  counties,  Colorado ;  that  defend- 
ants for  several  months  have  failed  to  furnish  sufiicient  cars  to 
keep  complainants'  mines  in  operation,  and  by  reason  thereof 
complainants  have  been  unable  to  keep  their  mines  in  steady  op- 
(Tation  and  fill  their  orders,  and  have  closed  their  mines  from 
time  to  time,  thus  preventing  complainants  from  producing  the 
coal  to  meet  their  demands ;  that  in  July,  1912,  defendants  made 
rules  governing  distribution  of  cars  to  mines  in  said  districts, 
which  rules  are  generally  known  as  the  "idle-hour"  basis;  that 
for  several  months  defendants  have  failed  to  observe  and  enforce 
such  rules,  and  have  distributed  cars  contrary  thereto  so  that  dis- 
crimination has  resulted ;  that  defendant  the  Colorado  &  Southern 
Railway  Company  has  given  undue  preference  to  the  northern 
fields  in  the  matter  of  furnishing  cars,  and  has  discriminated 
against  the  Walsenburg  and  Trinidad  districts,  with  the  result 
that  mines  in  the  northern  fields  have  operated  more  steadily  and 
more  hours  than  have  the  mines  of  complainants. 

Relief  is  prayed  that  defendants  be  required  to  strictly  observe 
and  enforce  said  rules ;  Uiat  they  be  required  to  adopt  such  further 
rules  as  may  be  necessary  to  insure  distribution  of  cars  in  con- 
formity with  such  rules ;  that  the  Colorado  ^  Southern  Railway 

Company  be  required  to  cease  and  desist  from  discriminating  in 
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favor  of  the  mines  in  the  northern  fields  as  against  the  mines  in 
the  southern  fields;  and  that  the  defendants  be  required  to  es- 
tablish such  rules  as  may  be  necessary  to  prevent  discrimination 
in  car  distribution  in  favor  of  the  northern  fields. 

[1,  2]  The  answer  of  defendant  the  Denver  &  Rio  Grande 
Railroad  Company,  which  is  hereafter  referred  to  as  the  Denver 
&  Rio  Grande,  allies  in  substance  that  the  complainants  ship 
coal  to  points  within,  and  to  points  without,  the  state  of  Colorado, 
and  the  Denver  &  Rio  Grande  has  transported  coal,  during  the 
times  mentioned  in  the  complaint,  from  some  of  complainants' 
mines  to  points  located  within  and  points  located  without  the 
state  of  Colorado;  that  it  has  furnished  all  its  available  equip- 
ment of  cars  and  has  performed  its  duty  in  supplying  all  mines 
served  by  it.  In  its  answer  the  Denver  &  Rio  Grande  admits  the 
establishment  of  the  "idle-hour'^  rules,  and  denies  any  failure 
to  observe  or  enforce  them,  or  any  discrimination  or  preference 
in  favor  of  any  mine ;  that  the  rules  above  mentioned  were  adopt- 
ed in  1912  by  the  Denver  &  Rio  Grande  at  the  suggestion  of  the 
Interstate  Commerce  Commission,  which  supervises  them.  This 
defendant  alleges  in  its  answer  that  the  United  States  govern- 
ment, through  the  Interstate  Commerce  Commission,  has  taken 
jurisdiction  of  all  cars  in  coal  traffic  in  said  districts,  and  that 
the  Public  Utilities  Commission  of  the  State  of  Colorado  has  no 
jurisdiction  to  regulate  such  distribution  in  any  particular ;  that 
the  Denver  &  Rio  Grande  and  its  equipment  are  now  under 
control  of  the  Federal  government,  as  is  also  the  equipment  of 
the  other  carriers,  and  that  it  is  therefore  impossible  for  the 
Denver  &  Rio  Grande  to  respond  to  any  rules  of  the  Public 
Utilities  Commission  of  the  State  of  Colorado. 

The  answer  of  the  defendant  the  Colorado  &  Southern  Railway 
Company,  which  is  hereafter  referred  to  as  the  Colorado  &  South- 
em,  admits  the  making  of  the  "idle-hour"  rules,  and  makes  the 
same  denials  as  the  Denver  &  Rio  Grande. 

The  Denver  &  Rio  Grande,  in  its  answer  and  at  the  opening 
of  the  case,  contended  that  this  Commission  has  no  jurisdiction 
over  the  distribution  of  coal  cars  of  an  interstate  carrier  in  the 
state  of  Colorado,  for  the  reason  "that  the  United  States  govern- 
ment, through  the  Interstate  Commerce  Commission,  has  taken 
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jurisdiction  of  the  distribution  of  all  cars  engaged  in  coal  traffic 
in  said  districts." 

This  contention  is  not  correct,  as  the  Public  Utilities  Commis- 
sion has  jurisdiction  over  such  portion  of  the  commerce  within 
this  state  as  is  purely  intrastate,  subject  to  such  measures  as 
Federal  authorities  may  take  to  protect  interstate  commerce. 
The  fact  that  the  carrier  is  engaged  in  both  interstate  and  intra- 
state commerce  does  not  prevent  this  Commission  from  enforcing 
the  provisions  of  the  Colorado  law  applying  to  intrastate  traffic, 
and  which  indirectly  affect  the  interstate  portion,  in  the  absence 
of  action  by  Congress  or  its  agency,  providing  a  burden  is  not  put 
upon  interstate  commerce.  State  Public  Utilities  Commission 
V.  Baltimore  &  O.  S.  W.  K.  Co.  281  111.  405,  P.U.K.1018B,  655, 
118  K  E.  81 ;  12  C.  J.  pp.  70,  Yl. 

The  Denver  &  Eio  Grande  further  objects  that  it,  and  all  other 
common  carriers,  are  now  under  the  specific  and  exclusive  con- 
trol of  the  Federal  government,  and  that  it  cannot  respond  to  any 
rules  of  this  Conmiission.  This  position  is  likewise  unfounded, 
for  the  reason  that,  until  the  Director  General  of  Railroads  by 
order  otherwise  specifically  determines,  the  transportation  sys- 
tems remain  subject  to  all  existing  state  statutes  and  orders  of 
state  regulating  commissions.  Both  objections  as  to  jurisdiction 
are  therefore  overruled. 

The  complaint  herein  is  not  against  the  "idle-hour"  rules,  but 
is,  instead,  that  such  rules  are  not  fairly  administered.  The 
Commission  holds  that  it  will  not  undertake  to  institute  any  new 
rules  respecting  car  distribution  in  this  case,  and  will  confine 
itself  to  the  two  questions  presented, — first,  alleged  nonenforce- 
ment  of  and  noncompliance  with  the  "idle-hour"  rules  as  affect- 
ing intrastate  traffic  in  Colorado;  and,  second,  alleged  discrimina- 
tion in  car  distribution  in  favor  of  the  northern  coal  fields  as 
against  the  southern  coal  fields  in  Colorado. 

The  "idle-hour"  rules  were  adopted  shortly  after  the  decision 
made  by  the  Interstate  Commerce  Commission  in  the  case  of 
Colorado  Coal  Traffic  Asso.  v.  Denver  &  R.  G.  R.  Co.  23  Inters. 
Com.  Rep.  458,  and  are  described  in  the  decision  of  the  Inter- 
state Commerce  Conmaission,  in  the  case  of  the  Huerfano  Coal 
Co.  V.  Colorado  &  S.  E.  R.  Co.  28  Inters.  Com.  Rep.  502,  as  fol- 
lows: "These  rules  distribute  cars  on  what  is  known  as  the  *idle- 
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hour  system.'  The  aim  is  that  all  the  mines  affected  shall  work 
the  same  numbSr  of  hours  per  calendar  week.  Reports  are  made 
weekly  to  the  carriers  by  the  operators,  showing  the  time  lost,  if 
any,  on  account  of  failure  of  car  supply.  Whenever  it  appears 
that,  by  reason  of  such  failure,  any  mine  has  had  more  idle  hours 
than  any  other  mine,  the  basis  of  distribution  is  immediately  so 
modified  as  to  equalize  the  number  of  idle  hours  during  the  next 
ensuing  week/' 

This  cause  came  on  for  hearing  at  the  hearing  room  of  the 
Commission,  in  the  State  Capitol  Building,  Denver,  Colorado,  on 
the  6th  and  7th  days  of  February,  1918. 

The  mines  within  the  rules  are  all  those  mines  in  Huerfano 
and  Las  Animas  counties,  Colorado,  upon  the  tracks  of  the  Colo- 
rado &  Southern,  the  Colorado  &  Southeastern,  and  the  Colorado 
&  Wyoming,  and  upon  the  tracks  of  the  Denver  &  Rio  Grande 
between  Trinidad,  Walsenburg,  and  Southern  Junction,  includ- 
ing the  line  between  Walsenburg  and  a  point  3  miles  west  of 
Walsenburg  to  La  Veta,  and  all  branches  of  the  Denver  &  Rio 
Grande  between  the  points  above  specified.  Since  the  rules  were 
made  the  Ojo  and  Oakdale  mines  have  been  brought  under  the 
operation  of  the  rules. 

[3]  The  mines  of  the  complaining  operators  are  all  situated 
in  the  Walsenburg  district  except  that  the  Huerfano  Coal  Com- 
pany also  operates  in  the  Trinidad  district.  It  appears  here,  as 
it  did  in  the  original  case  before  the  Interstate  Commerce  Com- 
mission, Colorado  Coal  Traffic  Asso.  v.  Denver  &  R.  G.  R.  Co. 
supra,  that  except  during  times  of  car  shortage  there  is  little  com- 
plaint. The  evidence  of  complaints  with  reference  to  noncompli* 
ance  with  the  rules  shows  that  a  serious  car  shortage  existed  in 
these  fields  from  the  latter  part  of  September,  1917,  to  the  early 
part  of  January,  1918 ;  that  during  this  period  there  was  lack 
of  co-operation  under  the  rules  between  the  defendants  in  this 
<;ause ;  that  the  mines  on  the  Colorado  &  Southern  had  the  advan- 
tage of  the  car  distribution;  iJso  that  train  conductors  directed 
some  of  the  distribution.  Exhibits  were  J)resented,  compiled 
from  idle-hour  records,  indicating  that  certain  mities  of  complain- 
ants and  others  had  not  made  up  during  th^  second  week,  or  at 
all,  inequalities  occurring  during  the  preceding  week,  and  show- 
ing considerable  discrepancy  in  the  matter  of  idle  hours  among 
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mines  working  on  domestic  ooal;  that  the  conditions  were  very 
good  at  the  date  of  the  hearing, — February  6,  1918.  There  was 
considerable  evidence  as  to  the  desirability  of  a  joint  distribution 
of  cars. 

After  consideration  of  the  "idle-hour"  rules  the  Commission  is 
of  the  opinion  that  the  establishment  of  a  joint  distributer,  in 
lieu  of  the  chief  despatchers  of  each  railroad,  who,  imder  the 
rules,  now  have  direct  charge  of  the  distribution  of  cars,  and  are 
supposed  to  co-operate  in  such  distribution,  would  be  such  a 
change  of  the  rules  as  to  amount  to  an  administrative  question 
involving  the  reasonableness  of  the  rules,  which  is  a  matter  for 
the  Interstate  Commerce  Commission  to  determine.  Pennsyl- 
vania E.  Co.  V.  Puritan  Coal  Min.  Co.  237  U.  S.  121,  59  L.  ed. 
867,  35  Sup.  Ct.  Kep.  484. 

The  carriers  produced  evidence  to  show  a  normal,  first-class 
car  supply  at  the  date  of  the  hearing,  and  a  lack  of  cars  from  con- 
nections during  the  shortage  period ;  that  the  rules  were  adhered 
to  and  enforced  as  closely  as  possible;  that  in  some  instances 
train  conductors  had  directed  car  distribution ;  that  any  trouble 
which  might  have  occurred  was  due  to  car  shortage;  that  the 
mines  have  not  co-operated  fully  with  the  carriers,  but  have  done 
so  generally ;  that  the  rule  is  to  set  cars  at  far  as  possible  by  7 :30 
A.  M. ;  that  the  Colorado  &  Southern  and  the  Denver  &  Eio 
Grande  do  co-operate  in  the  car  distribution  under  the  rules ;  that 
car  distribution  by  a  joint  distributer  is  not  feasible,  but  that  the 
establishment  of  a  joint  agent  at  Walsenburg  is  under  considera- 
tion ;  that  there  has  been  a  bona  fide  effort  under  rule  9  to  adjust, 
during  the  second  week,  inequalities  occurring  during  the  first 
week ;  that  some  mines  have  a  disability  on  account  of  not  being 
equipped  to  use  certain  kinds  of  cars ;  that  after  conferences  with 
the  Commission  the  carriers  had  endeavored  to  set  cars  regularly 
each  day  before  the  men  went  to  work  at  the  mines. 

It  appears  from  the  record  that  during  the  period  from  No- 
vember 1, 1917,  to  January  1, 1918,  the  complainants  and  certain 
other  mines  had  a  considerably  larger  nunaber  of  idle  hours  over 
other  mines  producing  the  same  character  of  ooaL  It  also  ap- 
pears there  should  be  closer  co-operation  between  the  Daiver  & 
Rio  Orande  and  the  Colorado  &  Southern  in  the  observance  of 
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the  "idle-hour''  rules,  and  that  there  have  been  some  differences 
in  interpretation  of  the  rules  among  carriers  and  operators. 

The  Commission  is  of  the  opinion  that  a  joint  agency  of  the 
Colorado  &  Southern  and  the  Denver  &  Rio  Grande  at  Walsen- 
burg  would  tend  to  simplify  matters  of  car  distribution  and  pro- 
mote a  more  equal  distribution  in  these  fields ;  that  the  mine  op- 
crators  should  strictly  obserye  the  rules  requiring  information 
from  them  to  the  railroads;  that  additional  equipment  when  re- 
quired should  be  used  to  keep  up  switching  facilities;  that  the 
railroads  should  endeavor  to  get  cars  to  the  mines  before  7:30 
A.  M.,  that  in  no  case  should  distribution  be  left  to  train  conduo- 
tors,  but  the  chief  despatchers  should  see  that  employees  under 
them  conform  to  the  "idle-hour''  basis. 

On  the  second  question — as  to  alleged  discrimination  against 
the  southern  fields  and  in  favor  of  the  northern  fields — the  evi- 
dence shows  that  most  of  the  coal  from  the  northern  fields  is  sup- 
plied for  use  in  Denver ;  that  the  business  from  the  southern  field 
is  the  best  paying  business  of  the  Colorado  &  Southern,  which 
endeavors  to  handle  such  business  as  fuUy  as  possible;  that  if  cars 
were  taken  from  the  northern  fields  the  supply  so  withdrawn, 
rather  than  benefiting  other  coal  fields  in  Colorado,  eventually 
would  be  dissipated  by  such  cars  being  diverted  to  interstate  traf- 
fic; that  the  northern  fields  have  the  use  of  small  ore  cars,  not 
feasible  for  use  elsewhere ;  that  these  cars  form  about  10  per  cent 
of  the  northern  car  supply,  and  are  used  in  the  short  haul  to 
Denver;  that  during  the  last  four  months  empties  have  been 
moved  out  of  Denver  in  preference  to  loaded  cars  to  facilitate 
movement  of  coal;  that  car  delivery  from  connecting  lines  has 
been  irr^ular,  and  the  railroad  has  endeavored  to  keep  the  emp- 
ties moving  out  of  the  Denver  yard.  It  does  not  appear  that 
discrimination  has  been  practised  against  the  southern  fields  and 
in  favor  of  the  northern  fields. 

The  Commission  therefore  reconnnends : 

(a)  That  a  joint  agency  of  the  defendants  in  this  cause  be  es* 

tablished  at  Walsenburg,  Colorado,  in  order  that  there  shall  bo 

a  more  complete  co-operation  between  said  def^idants  in  making^ 

effective  the  *4dle4iour''  rules,  and  to  bring  about  a  more  equal 

distribution  of  cars  to  the  coal  mines  within  the  scope  of  suolk 

rules. 
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(b)  That,  after  a  conference  of  mine  operators  and  representa- 
tives of  the  defendants,  a  reprint  of  the  rules  be  made,  and  that 
there  be  embodied  in  such  reprint  a  correct  interpretation  of 
rules  which  have  given  rise  to  differences  of  opinion,  so  that  mine 
operators  and  carriers'  employees  alike  may  be  fully  advised  as  to 
the  proper  interpretation  of  the  rules. 

ORDER. 

It  is  therefore  ordered  that  sufficient  motive  power  be  provided 
by  the  Colorado  &  Southern  Railway  Company  and  the  Denver 
&  Rio  Grande  Railroad  Company,  defendants  herein,  at  Walsen- 
burg,  Colorado,  to  furnish  adequate  switching  facilities  to  the  - 
coal  mines  included  within  the  "idle-hour"  rules,  located  on  their 
respective  lines. 

It  is  further  ordered  that  at  all  times,  and  particularly  during 
periods  of  car  shortage,  the  said  defendants  require  a  more  care- 
ful adherence  to  rule  9,  which  provides  for  an  adjustment  during 
the  second  week  of  hours  lost  on  account  of  car  shortage  during 
the  first  week ;  that  the  chief  despatchers  of  the  defendants  keep 
more  closely  in  touch  with  the  distribution  of  cars  to  mines,  and 
prevent  train  conductors  or  other  employees  from  making  inde- 
pendent, or  other,  distribution  than  that  provided  for  in  the  rules. 

It  is  further  ordered  that  the  mine  operators  fully  co-operate 
with  the  carriers  and  observe  strict  compliance  with  rules  6,  7, 
and  8,  of  the  "idle-hour'^  rules. 

It  is  further  ordered  that  the  following  requirements  be  ob- 
served, so  far  as  possible,  as  to  coal  mines  within  the  "idle-hour" 
rules :  The  carriers  furnish  the  kind  of  equipment  required  by 
each  mine,  and  the  operators  accept  and  use  the  equipment  so 
furnished ;  the  carriers  set  cars  for  loading  prior  to  7 :30  a.  m,  of 
each  working  day;  and  the  special  freight  train  of  the  Denver 
&  Rio  Grande  Railroad  Company,  called  the  "La  Veta  high-ball" 
operated  from  Pueblo,  Colorado,  to  Walsenburg,  Colorado,  be  so 
operated  as  to  have  cars  in  Walsenburg  in  time  for  distribution 
at  the  mines  prior  to  7 :30  a.  m.  each  day. 

The  Public  Utilities  Commiasion  of  the  State  of  Colorado. 
Geo.  T.  Bradley,  Leroy  J,  Williams,  and  A.  P.  Anderson,  Com- 
missioners. 

P.U.R.191S0. 
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Note— In  A.  A.  Tanner  &  Co.  v.  Chicago,  B.  &  Q.  E.  Co.  Formal 
Complaint  No.  363,  Feb.  16,  1918,  it  was  held  by  the  Nebraska  Com- 
mission that  the  apportionment  of  cars  during  a  shortage  should 
be  in  practically  the  same  manner  as  they  would  be  apportioned  if 
there  were  no  shortage. 


NEW  HAMPSHIRE  PUBUC   SERVICE   COMMISSION. 

BE  HOOKSETT  AQUEDUCT  COMPANY. 

[D-452.] 

Cansolidationf  merger,  and  sale  —  Purchase  price. 

Upon  the  question  of  whether  the  transfer  of  a  public  utility  is  for 
the  public  good  the  purchase  price  is  immaterial,  since  the  approval  by 
the  Commission  of  the  transfer  at  the  purchase  price  named  cannot  be 
taken  as  a  basis  for  the  issuance  of  securities  or  as  a  rate  base. 

[March  6,  1918.] 

Petition  for  authority  to  transfer  water  utility  properties 
known  as  the  Hooksett  Aqueduct  Company  from  F.  E.  Stevens 
to  W.  M.  Davis ;  granted. 

Gunnison,  Commissioner:  This  is  a  petition  for  authority  to 
transfer  a  public  utility  known  as  the  Hooksett  Aqueduct  Com- 
pany, and  ovmed  by  the  estate  of  Lillie  A.  Stevens,  to  W.  M. 
Davis  for  the  sum  of  $2,000.  As  a  matter  of  fact  this  transfer 
was  made  January  1, 1917,  without  first  obtaining  this  authority, 
and  now,  that  the  parties  have  discovered  that  the  transfer  is 
void  because  of  this  fact  (see  Laws  1911,  chap.  164,  §  13  (b)), 
they  file  this  petition. 

Mr.  Davis  has  operated  the  company  for  a  year  without  any 
complaint  from  the  public;  and,  no  reason  appearing  why  4he 
service  will  be  impaired  by  the  transfer,  we  find  it  for  the  public 
good  that  the  petition  be  granted. 

No  valuation  has  been  made  by  us  of  the  property,  and  we 

pass  no  judgment  on  that  point.     So  long  as  securities  are  not 

to  be  issued  against  the  purchase  price,  we  are  not  concerned 

with  the  amount  paid  for  the  property.    Were  the  purchaser  a 

corporation,  and  asking  for  authority  to  issue  securities  to  raiso 

money  with  which  to  pay  for  the  property,  it  would  then  be  the 
P.U.R.1918C. 
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duty  of  the  CommiBsicm  to  "determine  the  amount  of  stock  or 
bonds  which,  in  its  opinion,  is  reasonably  requisite  for  the  pur- 
poses for  which  the  issue  is  to  be  made"  (Laws  1911,  chap.  164, 
§  14  (a) ),  and,  Tor  the  purpose  of  determining  that  question,  the 
value  of  the  property  would  have  to  be  decided  upon.  WLereas 
in  this  case  the  payment  is  to  be  made  in  cash  out  of  the  pocket 
of  ths  purchaser,  the  amoimt  to  be  paid  has  no  bearing  upon  the 
question  of  whether  the  transfer  is  or  is  not  for  the  public  good. 
But  it  must  be  distinctly  understood  that  the  price  agreed  upon 
in  this  case  is  not  necessarily  the  basis  upon  which  the  owner  will 
be  allowed  to  earn  a  fair  return.  In  a  rate  investigation  of  this 
utility  when,  if  ever,  one  is  made,  the  rates  allowed  will  be  based 
upon  the  value  of  the  property  then  devoted  to  the  public  service, 
T^ardless  of  the  price  paid  for  it  by  the  owner. 

For  the  reasons  given,  the  petition  will  be  granted,  and  an  order 
will  issue  accordingly. 

Miles  and  Worthen,  Commissioners,  concurred. 

Note. — Similar  action  was  taken  by  the  New  Hampshire  Com- 
mission in  Re  Northimiberiand  Aqueduct  Co.  D-453,  Order  N"o. 
738,  March  6,  1918,  a  petition  for  authority  to  transfer  a  water 
utility  property  known  as  the  Northumberland  Aqueduct  Company 
from  A.  B.  Chase  to  Hall  &  Ford. 


'NBW  YORK  PUBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 


M.  JUST 

v. 

CONSOLIDATED  GAS  COMPANY  OP  NEW  YOBK. 

[G.  ft  E.  Complaint  No.  4781.] 

Service  —  Oas  —  Gas  ranges  —  InstaUation  —  Sale  —  Power  of  Com^ 
miseion  to  regulate. 

The  New  York  CommisBion,  First  District,  has  no  authority  to  in- 
terfere with  the  practices  or  charges  for  a  gas  utility  in  the  inatallatioa 
or  sale  yf  ^^as  ranges. 


P.U.R.1918C. 
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Complaint  against  the  Consolidated  Gas  Company  of  New 
York  for  excessive  charges  for  the  removal  and  installation  of  gas 
ranges  on  the  premises  of  M.  Just;  dismissed. 

Hervey,  Commissioner :  The  Commission  has  referred  to  me 
the  complaint  filed  by  M.  Just,  as  agent  for  the  Columbia  Realty 
Company,  owner  of  the  premises  No.  5000  Broadway,  Manhattan, 
relative  to  a  bill  for  $6  presented  by  the  Consolidated  Gas  Com- 
pany of  New  York  for  labor  and  material  upon  the  removal  of 
a  gas  range  from  one  of  the  apartments  in  the  premises  and  the 
substitution  therefor  of  a  cheaper  and  different  type  of  gas  range. 
Mr.  Just  claims  the  charge  is  excessive,  and  asks  an  order  by  the 
Commission  compelling  the  company  to  make  such  an  exchange 
at  a  ncmiinal  price  when  a  tenant  complains  a  gas  range  is  unfit 
for  use.  The  charge  for  labor  and  material  is  greater  than  the 
yearly  rental  of  either  range.  Some  years  ago  the  charge  for 
making  such  an  exchange  was  $2.  The  company  states  the  range 
to  be  removed  is  in  good  condition,  and  the  exchange  is  desired 
merely  to  permit  of  the  substitution  of  a  different  style  of  range ; 
that  the  charge  is  not  too  great  when  consideration  is  given  to 
the  increase  in  cost  of  labor  and  material ;  and  that  an  exchange 
will  be  made  without  any  charge  whatsoever  if  the  complainant 
will  disconnect  the  range  himself,  bring  it  to  the  shop,  take  away 
the  new  range,  and  connect  it  in  the  apartment. 

The  report  of  the  Consolidated  Gas  Company  to  the  Commis- 
sion dated  November  28,  1917,  states  that  in  the  year  1916  the 
income  from  rental  and  sale  of  appliances  was  $104,567.40  less 
than  the  expenses.  The  receipts  and  expenses  upon  the  rental  of 
ranges  are  not  separately  stated.  But  the  inference  is  warranted 
that  the  revenue  from  the  additional  consumption  of  gas  due  to 
the  use  of  ranges  and  other  appliances  sold  or  rented  by  the  com- 
pany more  than  offsets  the  loss  on  the  salQ  or  r^tal  of  appliances, 
otherwise  this  line  of  business  would  have  been  discontinued 
long  since.  On  January  1, 1917,  according  to  a  report  of  the  Sec- 
retary of  the  Bureau  of  Gas  and  Electricity  117,323  ranges  and 
110,306  cookers,  as  well  as  some  ovens  and  broilers,  were  under 
rental  to  consumers  by  the  Consolidated  system.  All  types  of 
gas  ranges  rented  by  the  Consolidated  system  may  be  purchased 
outright,  not  only  from  the  companies,  but  from  manufacturers, 
department  stores,  and  hardware  dealers.  The  rental  of  ranges, 
P.U.R.1918C. 
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however,  is  a  great  accommodation  to  small  consumers  who  in 
many  cases  cannot  afford  to  purchase  the  ranges  outright.  These 
ranges  are  kept  in  repair  without  charge,  and  when  a  range  be- 
comes defective  and  unfit  for  use  it  is  either  repaired  on  the 
premises,  or  removed  and  repaired  at  the  shop  by  the  company,  or 
a  new  range  is  substituted,  all  without  charge  to  the  consumer. 
Where,  however,  the  range  is  in  good  condition  and  fit  for  use 
and  the  exchange  is  desired  by  the  consumer,  the  company  makes 
a  charge  for  labor  and  material,  which  includes  not  only  the  con- 
nection and  disconnection  charges  and  cartage,  but  also  a  charge 
for  placing  the  old  range  in  fit  condition  for  rental  to  another  con- 
sumer. The  company  claims  that  the  charge  to  the  consumer  for 
labor,  material,  and  cartage  in  making  an  exchange  is  less  than 
actual  cost.  There  appears  to  be  no  discrimination  practised  by 
the  company  relative  to  the  rental  of  ranges,  all  persons  being 
charged  alike  for  the  ranges  and  the  service  in  connection  there- 
with. • 

Gas  companies  are  not  required  by  the  Public  Service  Commis- 
sion Law  or  any  other  statute  to  rent  or  sell  gas  ranges  to  con- 
sumers of  their  gas.  The  obligations  of  the  gas  companies  to  the 
public  could  be  adequately  and  reasonably  performed  without 
engaging  in  that  line  of  business.  Ranges,  as  well  as  a  variety 
of  other  appliances,  are  sold  or  rented  by  the  company  in  order  to 
promote  the  use  of  gas.  If  the  Commission  has  power  to  regu- 
late the  rental  of  gas  ranges  it  would  follow  as  a  matter  of  course 
that  it  also  has  power  to  regulate  the  price  of  all  gas  appliances 
sold  by  gas  companies.  In  the  manufacture,  sale,  and  distribu- 
tion of  gas,  a  gas  corporation  has  a  monopoly  the  exercise  of  which 
is,  and  should  be,  subjected  to  regulation  in  the  interest  of  the 
consuming  public  and  the  investors  in  the  enterprise.  But,  in 
the  sale  of  gas  appliances, — be  they  house  mains,  ranges,  or  gas 
fixtures, — the  gas  compknies  are  not  protected  in  any.  monopoly, 
and  the  trade  therein  is  subject  to  all  conditions  of  competition 
which  prevail  in  the  marketing  of  other  commodities.  The  fur- 
nishing and  sale  of  gas  ranges  is  not  a  duty  imposed  by  law  upon 
gas  corporations,  and  no  power  has  been  conferred  by  the  legisla- 
ture upon  the  Commission  to  regulate  an  undertaking  by  the  com- 
pany in  that  business.  Unless  the  acts  of  the  gas  company  in 
reapect  to  its  appliance  business  affect  the  performance  of  its 
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duties  imposed  by  law  and  which  the  Commission  has  power  to 
r^ulate,  the  Commission  would  not  now  be  authorized  to  inter- 
fere with  the  acts  and  practices  of  the  company. 

I  am  aware  of  the  fact  that  the  Commission  formerly  assumed 
to  prescribe  regulations  with  regard  to  the  period  of  rental  of 
ranges  (case  No.  1915).  But,  in  that  case,  the  jurisdiction  of 
the  Commission  was  challenged,  and  the  Commission  finally  on 
April  27,  1916,  abrogated  its  previous  order  prescribing  regula- 
tions. 

Upon  the  facts  disclosed  here,  I  am  of  opinion  that  the  Com- 
mission should  not  order  a  hearing  on  the  question  of  rates  for 
ranges  or  services  incidental  thereto.  Accordingly,  I  recommend 
that  no  action  be  taken  by  the  Commission  upon  this  complaint. 

Note. — Gas  service. 

A  gas  company  not  producing  suflScient  gas  from  coal  to  meet  the 
demand  from  present  consumers  should,  in  order  to  maintain  an  ad-  - 
equate  supply  and  an  emergency  reserve  of  10  per  cent  of  normal 
sales,  install  temporary  oil  retorts,  although  they  must  be  discarded 
whon  permanent  additions  are  completed,  where  the  expense  will  be 
small  and  the  plant  inadequacy  is  largely  the  utility's  fault ;  and  al- 
though the  purification  equipment  has  not  capacity  to  take  care  of 
the  oil  production,  where  such  production  will  be  used  largely  as  a 
reserve,  and  strict,  scientific  supervisiwi  of  production  will  enable  the 
purification  equipment  to  meet  any  added  demand ;  and  the  company 
should  not  take  new  subscribers  when  the  average  consumption  for 
the  preceding  month  has  been  90  per  cent  of  the  normal  plant  capac- 
ity. Director  of  Printing  v.  Manila  Gas  Corp.  (Philippine)  Case 
No.  821,  Nov.  3,  1916. 

Complaint  of  the  inferior  quality  of  gas  is  not  sustained  by  the 
fact  that  a  consumer,  not  making  any  test,  does  not  obtain  the  same 
results  as  from  past  use  although  paying  for  the  same  quantity. 
Ibid. 

In  Re  Pueblo  Gas  &  Fuel  Co.  Case  No.  142,  Jan.  31,  1918,  the 
Colorado  Commission  permitted  an  increase  in  the  rates  for  gas, 
notwithstanding  the  gas  did  not  reach  the  standards  for  heating  value 
set  by  the  Commission,  since  the  Conmaission  thought  that  it  was  pos- 
sible that  the  heatifig-value  standards  established  by  it  were  excessive 
for  gas  made  from  the  coal  available. 

The  Illinois  Commission  fixed  an  alternative  rate  schedule  for  a 
gas  company  which,  because  of  a  decrease  in  the  supply  of  natural 
gas  in  the  territory  occupied  by  its  wells,  is  of  necessitv  compelled 
P.U.R.1918C. 
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to  substitute  a  service  of  mixed  natural  and  artificial  gas,  or  artificial 
gas  alone.    Be  Wabash  Gas  Co.  No.  7177,  Dec.  17,  1917. 

A  natural  gas  distributing  company  was  authorized  to  furnish 
mixed  artificial  and  natural  gas  in  lieu  of  natural  gas,  owing  to  the 
shortage  of  the  natural  gas  supply  and  the  present  great  demand  for 
gas  on  account  of  the  scarcity  and  high  prices  for  other  fuels.  Re 
Central  Indiana  Gas  Co.  (Ind.)  No.  3017,  Aug.  28, 1917. 


CAIilFORNIA  RAILROAD  COMMISSION. 

BE  NOBTHEBN  CALIFOBNIA  POWEB  COMPANY. 
[Decision  No.  6121;  Application  No.  3326.] 

Return  —  Ajnormal  war  conditions. 

Utilities  should  not  expect  the  public  to  bear  the  entire  burden  of 
prevailing  abnormally  high  prices  due  to  war  conditions. 

[February  7,  1918.] 

Application  for  permission  to  increase  cost  of  artificial  gas ; 
granted  in  part. 

Appearances :  Edward  Whaley  for  applicant ;  W.  D.  Tillotson, 
City  Attorney,  for  the  city  of  Redding. 

By  the  Commission:  Northern  California  Power  Company, 
Consolidated,  asks  the  Commission  to  investigate  the  increased 
cost  to  it  of  manufacturing  and  selling  artificial  g?.s  in  Redding, 
in  Shasta  county,  Red  BlufT,  in  Tehama  county,  and  Willows,  in 
Glenn  county,  and  establish  such  increased  rates  as  will  reim- 
burse it  therefor. 

Public  hearings  upon  the  application  were  held  by  Examiner 
Westover  in  Redding,  Red  Bluff  and  Willows  on  January  10, 
1918. 

Applicant's  present  rates  are: 

First  5»000  cubic  feet  of  gas  consumed  per  month,  $1.50  per  thousand  cubie 

feet. 
Next  10,000  cubic  feet  of  gas  consumed  per  month,  $1.25  per  thousand- cubic 

feet. 
All  over  15,000  cubic  feet  of  gas  consumed  per  monih,  41  per  thousand  cubic 

feet. 
Minimum  charge,  $1  per  month  per  meter. 

These  rates  were  C3tablished  by  decision  No.  3624,  rendered 
September  1,  1016.     See  11  Cal.  R.  C.  37. 

P.U.R.1918C. 
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The  rates  were  based  on  a  cost  of  oil  of  $1.01  per  barrel  f.  o.  b. 
Redding,  Red  Bluff,  and  Willows.  On  January  1, 1917,  the  cost 
of  oil  to  applicant  was  increased  to  $1.29  per  barrel  f.  o.  b.  Wil- 
lows and  $1.34  f.  o.  b.  Redding  and  Red  Bluff,  which  prices  con- 
tinued throughout  the  year  1917  under  contract  Under  a  new 
contract  for  all  of  its  1918  requirements,  applicant  is  compelled 
to  pay  for  oil  per  barrel  $1.81  f.  o.  b.  Willows  and  $1,915  f.  o.  b. 
Redding  and  Red  Bluff. 

The  application  states  that  since  the  present  rates  have  been 
established  there  have  been  marked  increases  in  the  cost  to  appli- 
cant of  all  materials  and  supplies,  but  that  it  is  not  applicant's 
intention  to  ask  any  increase  in  the  rate  of  return  upon  its  gas 
business  over  that  which  it  was  receiving  at  the  time  decision  No. 
3624  was  rendered.  Applicant  asks  for  only  such  increase  as 
will  reimburse  it  for  actual  increases  in  the  cost  of  rendering 
service.  This  position  was  reaffirmed  by  its  officers  at  the  hear- 
ing. The  rates  established  by  the  order  herein  are  calculated 
to  effect  approximately  this  result 

The  following  table  shows  the  fair  value  of  the  necessary  opera- 
tive gas  properties  of  the  applicant  as  of  November  30,  1917,  be- 
ing made  up  of  the  value  as  of  September  30, 1915,  as  determined 
by  decision  No.  3624,  to  which  have  been  added  net  additions  and 
betterments  since  that  time,  as  shown  by  applicant's  exhibit  "A,'^ 
introduced  in  evidence  herein. 

TABLE  I. 

Fair  Value  of  Necessary  Operative  Gas  Properties  of  Northern  California 

Power  Company,  Consolidated. 


Redding. 

Red  Bloff. 

WIUows. 

Total. 

Operatiye  gas  property,  as  of  S^- 
tember  30,  1915  

$63,491 
1,169 

$62,100 
10,277 

$65,530 
1,343 

$191,130 

Additions  and  betterments,  Septem- 
ber  30,    1916,   to   November    30, 
1917 

12,78D 

Total  necessary  operative  property, 
as  of  November  30,  1917 

$64,660 

$72,377 

$66,882 

$203,910 

The  additions  to  capital  in  Red  Bluflf  represent  principally  tlie 
installation  of  new  and  larger  generator  and  gas-holder  equip- 
ment. 

An  analysis  of  the  statement  of  operating  expenses  for  the 
eleven  months  ending  November  30,  1917,  which  is  also  set  forth 
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in  said  exhibit  "A"  shows  the  cost  of  the  various  items  of  ma- 
terial and  labor  to  have  been  as  follows: 

TABLE  IL 

Operating  Expenses  of  the  Gas  Department  of  the  Northern  California  Power 

Company,  Consolidated,  for  Eleven  Months  Ending  November  30,  1917. 

Redding.    Red  Bluff.    Willows. 


Operating  expenses,  including  labor,  material 

and  power,  but  excluding  oil 

Oil    


Maintenance,  including  labor  and  material 

Commercial  and  general  expense 

Taxes 


Total  expenses   

Gross  revenue,  same  period 


Net  operating  revenue  available  for  depre- 
ciation and  return 


$2,527.51 

3,537.89 

1,064.03 

1,127.32 

564.20 


$6,820.05 
12,041.47 


$2,836.32 
2,793.59 

467.14 
1,321.56 

607.56 


$7,926.17 
10,091.78 


$3,220.52  $2,166.61  $2,351.26 


$3,097.48 

3,861.38 

806.12 

1,252.82 

636.73 


$9,654.53 
12,005.79 


The  relation  of  the  cost  of  oil  per  thousand  cubic  feet  of  gas 
sold  to  other  operating  and  maintenance  expenses  and  taxes  is 
shown  by  the  following  table: 

TABLE  III. 

Expenses  per  Thousand  Cubic  Feet  of  Gas  Manufactured  During  the  Year 

1917  by  the  Northern  California  Power  Company,  Consolidated. 


Redding. 

Red  Bluff. 

Willows. 

Operating,  maintenance,  and  general  expenses, 
exclusive  of  oil 

61.0^ 
46.7^ 

74.6^ 

45.1^ 

8.2<f 

67.5^ 

Oil     

43.0^ 

Taxes    

7.1^ 

The  above  oil  costs  are  in  excess  of  those  which  prevailed  when 
the  present  rates  were  established  in  the  amount  of  19.4  cents 
per  thousand  cubic  feet  sold  at  Redding,  15.5  cents  per  thousand 
cubic  feet  sold  at  Red  Bluff,  and  13.4  cents  per  thousand  cubic 
feet  sold  at  Willows.  These  costs  are  still  further  increased  by 
12.2  cents  in  Redding,  11.3  cents  in  Red  Bluff,  and  10.3  cents  in 
Willows,  under  the  new  contract  for  oil  during  1918. 

The  average  depreciation  annuity  applicable  to  Northern  Cali- 
fornia Power  Company's  gas  properties,  as  determined  by  deci- 
sion No.  3624,  was  2.39  per  cent.  Projecting  the  above  earnings 
found  by  table  No.  II.  over  a  twelve  months'  period,  instead  of 
the  eleven  months'  period,  it  appears  that  the  return  earned  by 
Northern  California  Power  Company  upon  the  fair  value  of  its 
necessary  operative  gas  properties  during  the  year  1917,  was  ap- 
proximately as  shown  in  the  following  table  IV. : 
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TABLE  IV. 

Net  Return  Earned  by  the  Gae  Department  of  the  Northern  California  Power 

Company,  Consolidated,  During  the  Tear  1917. 


Redding. 

Red  Bluff. 

WIUow*. 

Net  operating  revenue,  12-month8  period 

Rate  of  return  before  deducting  depreciati<m  . . 
Depreciati<Hi 

$3,512.70 

5.44% 
2.39% 

$2,370.48 

8.28% 
2.39% 

$2,555.87 

8.82% 
2.39% 

Net  return 

3.05% 

.89% 

1.4.3% 

It  iappears  from  the  aljpve  table  that  applicant  did  not  earn  a 
fair  return  from  its  property  in  any  of  the  towns  in  question  dur- 
ing 1917. 

The  Commission,  in  considering  this  and  other  applications  of 
this  kind  at  the  present  time,  recognizes  the  abnormal  condition 
imder  which  public  utilities  are  laboring,  and  seeks  to  afford  such 
relief  as  is  fair  and  reasonable.  However,  utilities  should  cer- 
tainly not  expect  the  public  to  bear  all  of  the  burden  of  the  pre- 
\  ailing  abnormally  high  prices  due  to  war  conditions,  nor  ask 
that  they  be  permitted  to  earn  the  same  returns  that  might  rea- 
sonably be  expected  under  normal  conditions.  Applicant  herein 
recognizes  this  fact,  and  states  that  it  will  be  satisfied  if  per- 
mitted to  increase  its  rates  only  to  meet  the  increased  cost  of 
oil.  It  states  that  there  has  been  a  general  increase  in  the  cost 
of  other  materials  and  supplies  used  in  the  manufacture  of  gas, 
but  it  introduced  no  detailed  evidence  to  show  the  amount  of 
such  increases. 

It  is  not  likely  that  higher  rates  than  those  established  herein 
would  result  in  greater  revenue,  because,  in  the  territory  served, 
gas  consumption  might  be  reduced  thereby  on  account  of  compe- 
tition with  wood  and  other  fuels.  We  believe,  however,  that  the 
increases  authorized  by  this  order  are  considerably  less  propor- 
tionately than  the  recent  incoreasea  in  ike  cost  oi  wood  and  other 
fuels  shown  by  the  evidence  in  this  matter.  If  the  quantity  of 
gas  sold  equals  the  consumption  of  1917,  the  rates  herein  estab- 
lished will  result  in  considerably  less  than  a  normal  fair  return 
to  applicant  The  schedule  has  been  submitted  to  applicant  for 
consideration,  and  recognizing  existing  unavoidable  limitations 
it  has  stated  that  it  will  be  put  into  effect  without  contest. 

Note. — ^In  Western  States  Gas  &  B.  Co.  Decision  No.  6155,  Ap- 
plication No.  3373,  Feb.  25,  1918,  the  Commission,  in  authorizing 
P.U.R.1918C.  ^ 
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a  schedule  of  increased  rates  sufficient  to  cover  increases  in  cost  of 
oil,  but  not  increases  in  costs  of  other  materials  and  supplies,  said : 
*'The  Commission  realizes  the  difficulty  under  which  public  utilities 
are  laboring  on  account  of  the  present  abnormally  high  cost  of  labor 
jind  materials  of  all  kinds,  and  is  desirous  of  affording  them  such  re- 
lief as  appears  to  be  fair  and  reasonable  under  all  the  circumstances. 
The  utilities  on  the  other  hand  should,  of  course,  not  expect  the  pub- 
lic to  bear  all  the  burden  of  such  abnormal  conditions,  and  in  the 
present  instance  applicant,  recognizing  its  obligations  in  this  regard, 
asks  only  for  enough  revenue  to  cover  increased  cost  of  oil  and  labor 
and  taxes  and  does  not  expect  any  increase  in  its  return  on  the  value 
of  its  plant,  although  the  rate  of  such  return  which  it  has  hitherto 
received  is  considerably  less  than  what  might  be  considered  a  fair 
return  under  normal  conditions.  The  rates  herein  established  are 
calculated  to  accomplish  approximately  the  result  applied  for." 

In  Ee  Winifrede  E.  Co.  (W.  Va.)  Case  No.  606,  Nov.  16,  1917,  it 
was  said :  "The  expenses  of  operation  incident  to  war  conditions  is 
necessarily  abnormal  and  temporary,  and  this  burden  should  not  be 
borne  alone  by  the  shipper,  but  in  part  by  the  carrier  as  well." 

In  Northern  Indiana  &  S.  M.  Teleph.  Teleg.  &  Cable  Co.  (Ind.) 
No.  2773,  March  20,  1918,  it  is  said  that,  tmder  the  ahpormal  condi- 
tions and  the  unreasonable  circumstances  now  prevailing,  each  and 
every  public  utility  is  justly  entitled  to  a  libeiral  and  sufficient  amount 
of  capital  necessary  to  meet  the  high  cost  of  operating  its  business 
from  month  to  month,  during  the  time  these  conditions  obtain,  pro- 
viding such  management  is  reasonably  prudent  and  careful. 


NEW  YORK  PUBIilO  SERVICE  COMMISSION,  FIRST  DISTRICT. 

EE  UNION  EAILWAY  COMPANY  OF  NEW  YORK  CITY. 

[Case  No.  2266.] 

Cettiflcmte  0/  e&nvenienee  and  necetHiy  *-  Street  rttUway  eoctemeion 
^  ConMdermtien  of  Pranafer  questions  not  metitioned  in  franchise. 

1.  In  granting  a  certificate  of  permission  and  approval  for  the  ex- 
ercise of  a  franchise  for  a  street  railway  extension,  the  New  York 
Commission,  First  District,  will  not  pass  upon  the  question  of  the 
prc^riety  of  reqmirhig  transfers  between  the  extension  and  other  liaes, 
where  the  fraaokiae  m  silent  upon  the  subject* 

Certificate  ef  cenvenienee  and  neees9ii$f -^  Street  rmttiPOif  eoctenston 
—  Possibility  of  unprofUahlenesa  —  Consideration, 

2.  The  possible  or  proepective  unprofitableness  of  a  single  street 
railway  extension,  under  the  rate  of  fare  fixed  by  the  franchise,  does  not 
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warrant  the  refusal  ol  a  certificate  of  convenience  and  necessity  for 
such  extension. 

[March  8,  1018.] 

Application  by  the  Union  Railway  Company  of  New  York 
City  for  permission  for  the  construction  of  an  extension  of  its 
street  railway  and  the  exercise  of  the  franchise  to  operate  same 
in  Dyckman  street,  Borough  of  Manhattan,  City  of  New  York; 
granted. 

By  the  Cominission :  This  proceeding  involves  the  question 
whether,  under  §  5  of  the  Public  Service  Oommissiona  Law,  the 
construction  of  the  proposed  Dyckman  street  extension  of  the 
petitioner's  line  and  the  exercise  of  the  local  franchise  which 
the  petitioner  has  obtained  therefor  are  "necessary  or  convenient 
for  the  public  service."  The  Commission  is  of  the  opinion  that 
the  construction  and  operation  of  this  extension  would  be  of  sub- 
stantial public  convenience,  and  a  desirable  addition  to  the  trans- 
portation facilities  of  a  rapidly  growing  portion  of  the  city.  For 
this  reason  and  because  of  the  importance  and  convenience  of  the 
new  line  as  a  means  of  access  to  the  Dyckman  street  ferry  and 
«o  to  the  great  Interstate  Palisades  Park  which  should  afford  op- 
portunity for  recreation  and  outdoor  diversion  to  the  largest  pos- 
sible number  of  the  people  of  this  city,  it  is  recommended  that 
the  Commission  certify  to  the  puWio  convenience  and  necessity  of 
the  early  construction  of  the  propoeed  extension,  and  grant  its 
permission  and  approval  therrfor. 

The  proposed  extension  will  begin  and  will  connect  with  the 
•existing  tracks  of  the  Union  Railway  Company  in  West  Two 
Himdred  and  Sev^ith  street,  at  or  near  its  intersection  with  Am- 
sterdam avenue,  and  will  extend  thence  along  Amsterdam  avenue 
to  Nagle  avenue,  along  Nagle  avenue  to  Dyckman  street,  and 
»}ojig  Dyckman  street  to  tiae  Dyokman  street  ferry,  operated  by 
the  Interstate  Park  Commission,  across  the  Hudson  river. 

On  May  18,  191Y;  the  Union  Railway  Company,  which  is  one 
of  the  operating  compftnies  of  the  Third  Avenue  Railway  Com- 
pany system,  entered  into  a  frandiise  contract  with  the  city  of 
New  York  for  the  construction  and  operation  of  this  extension. 
The  city's  authority  to  execute  this  contract  had  been  vested  by  a 
T^olution  adopted  by  the  board  of  estimate  and  apportionment 
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on  April  20,  1917.  The  company  had  taken  the  initiative  in 
behalf  of  the  extension  which  it  desires  and  proposes  to  construct, 
by  filing,  on  January  18,  1917,  the  requisite  certificate  of  the 
proposed  extension  in  the  office  of  the  secretary  of  state  of  the 
state  of  New  York.  Subsequent  to  the  extension  of  the  fran- 
chise contract,  the  requisite  consents  of  property  owners  were 
filed  in  the  New  York  county  clerk's  office,  and  were  approved 
and  accepted  by  the  board  of  estimate  and  apportionment.  On 
September  21,  1917,  upon  the  company's  petition  under  date  of 
September  7,  1917,  the  city  extended  to  March  18,  1918,  the 
company's  time  to  commence  construction,  and  to  May  18,  1918, 
the  company's  time  to  complete  construction  and  place  in  opera- 
tion. The  same  resolution  of  the  board  of  estimate  and  appor- 
tionment extended,  at  the  company's  instance,  until  November 
28,  1917,  its  time  to  make  the  present  application  to  this  Com- 
mission under  §  53  of  the  Public  Service  Commissions  Law.  On 
November  28,  1917,  the  company  filed  the  petition  upon  which 
hearings  have  been  held.  The  sum  of  $1,000  has  been  paid  by 
the  company  to  the  city  of  New  York,  as  required  by  the  fran- 
chise contract  of  May  18,  1917. 

The  question  is  now  presented  whether  this  Commission  should 
grant  its  permission  and  approval  for  the  extension,  and  thus 
complete  the  steps  requisite  for  the  effectiveness  of  the  franchise 
obligations.  That  an  affirmative  answer  should  be  made  to  the 
statutory  inquiry  appears  from  all  the  testimony  in  the  case,  and 
from  the  great  interest  manifested  by  property  owners  and  others 
who  will  be  benefited  by  the  extension.  No  opposition  from  any 
source  was  manifested  at  the  hearing,  either  as  to  the  desirability 
of  the  extension  or  the  propriety  of  the  contract  provisions.  It 
appeared  clearly  that  the  new  line  would  serve  the  convenience  of 
many  persons  and  bring  the  Interstate  Park  within  the  easier 
access  of  hundreds  of  thousands  of  persons,  especially  in  con- 
gested districts. 

By  the  terms  of  this  franchise  contract,  the  right  to  operate 
the  extension  until  June  10,  1925,  was  granted  by  the  city,  with 
the  privilege  of  the  renewal  thereof  by  the  c<»npany  for  a  further 
period  oi  twenty  years,  upon  a  fair  revaluation  of  the  right,  in 
the  manner  prescribed  in  the  agreement  Upon  the  termination 
of  the  original  term  of  Ae  contract  or,  if  it  be  renewed,  at  the 
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termination  of  said  renewal  term,  all  the  tracks  and  other  prop- 
erty of  the  company  constructed  under  the  franchise  and  located 
in  the  streets  are  to  become  the  property  of  the  city  without  fur- 
ther  payment  by  the  city.     The  contract  further  provides : 

"Fourteenth: — The  rate  of  fare  for  any  passenger  upon  the 
railway  hereby  authorized  shall  not  exceed  five  (5)  cents,  and 
the  company  shall  not  charge  any  passenger  more  than  five  (5) 
cents  for  one  continuous  ride  from  any  point  on  its  road,  or  on 
any  road,  line,  or  branch  operated  by  it  or  under  its  control,  to 
any  other  point  thereof,  or  any  connecting  branch  thereof,  within 
the  limits  of  the  city." 

The  franchise  contract  tlso  contains  the  following  provision : 

"This  grant  is  also  upon  the  further  and  express  condition  that 
the  provisicoLS  of  the  Railroad  Law,  pertinent  thereto,  shall  be 
strictly  complied  with  by  the  company.'' 

Unlike  the  franchise  contract  construed  in  Re  New  York  &  N. 
S.  Traction  Co.  P.U.R.1918A,  893,  decided  by  this  Commission 
on  January  10,  1918,  the  franchise  contains  the  following  provi- 
sion, in  its  34th  paragraph: 

"Section  3.  Nothing  in  this  contract  shall  be  construed  as  in 
any  way  limiting  the  present  or  future  jurisdiction  of  tlie  Public 
Service  Commission  under  the  laws  of  the  state  of  New  York." 

The  company  and  the  city  may  thus  be  deemed  to  have  con- 
tracted for  the  maintenance  of  a  5-cent  fare,  subject  to  the  same 
right  and  power  of  the  Commission  to  increase  or  lower  the  rate, 
upon  a  proper  showing  of  facts,  as  the  Commission  would  possess 
were  no  fare  limitations  contained  in  the  franchise  contract.  It 
is  of  course  competent  for  the  city  to  so  frame  the  terms  of  its 
constitutional  consent  as  to  interpose  no  barriers  to  an  increase 
or  lowering  of  the  5-cent  fare,  whenever  the  Commission  finds 
that  the  facts  require  it.  The  city  has  obviously  framed  with 
such  a  purpose  in  view  the  present  contract,  and  it  is  to  be  dis- 
tinguished in  effect  from  those  containing  no  such  proviso.  If 
the  city  and  the  company  wish  to  enter  into  a  covenant  as  to  fares, 
but  wish  also  to  make  that  covenant  subject  to  the  right  of  the 
legislature,  directly  or  through  a  Commission,  to  fix  a  different 
rate  if  the  facts  are  found  to  d^nand  it,  they  have  no  difficulty 
in  finding  language  suitable  to  make  that  intent  clear.  In  de- 
termining that  public  convenience  and  necessity  call  for  approv- 
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al  of  the  extension,  the  Commission  feels  nevertheless  that  atten- 
tion should  be  called  to  certain  phases  of  the  franchise  contract, 
embodying  terms  exacted  by  the  municipal  authorities.  The 
franchise  contract  here  before  the  Commission  corresponds  closely 
to  that  considered,  and  commented  in  the  New  York  &  N.  S. 
Traction  Co.  Case,  supra,  and  some  of  the  requirements  of  the 
present  franchise  are  likely  to  operate  to  the  detriment  of  the 
public  service  and  the  embarrassment  of  public  authorities,  in 
trying  to  secure  for  the  public  modem  facilities  and  adequate  ac- 
commodations on  transportation  lines.  Some  conception  of  the 
onerous  character  of  these  terms  and  the  burden  which  they  im- 
pose on  the  company's  treasury  may  be  gained  from  the  following 
summary : 

The  franchise  covers  only  a  period  of  seven  years,  with  a  twen- 
ty-year renewal  contingent  upon  a  revaluation  of  the  franchise 
mid  redetermination  of  the  payment  therefor. 

This  revaluation  may  increase,  but  not  diminish,  the  company's 
payment  to  the  city. 

For  the  seven-year  grant  of  the  right  to  lay  tracks,  etc.,  in 
public  streets  for  this  short  extension,  the  company  agrees  to  pay 
to  the  city:  (1)  $1,000  in  cash;  and  (2)  8  per  cent  annually  of 
its  gross  receipts,  but  in  no  event  less  than  $1,000  a  year. 

After  1926,  the  company  is  to  pay  6  per  cent  annually  of  its 
gross  receipts,  but  not  less  than  $2,000  a  year ;  the  gross  receipts 
of  the  extension  being  figured  on  the  proportion  which  the  length 
of  the  extension  bears  to  the  whole  length  of  the  company's  line. 

These  various  payments  are  in  addition  to  franchise  and  other 
taxes  and  payments  required  by  law. 

Upon  the  expiration  of  the  seven-year  franchise  term,  or,  if  the 
■contract  be  renewed,  at  the  expiration  of  the  twwity-seven  year 
period,  all  the  property  of  the  company  in  public  streets  becomes 
city  property  without  payment. 

The  rate  of  fare  shall  not  exceed  5  cents. 

Drastic  and  expensive  provisions  are  imposed  as  to  paving, 
snow  removal,  sprinkling,  car  heating,  placing  of  wires  in  con- 
<luits,  change  of  grade  of  streets,  liability  for  damage,  provision 
of  wheelguards  and  fenders,  and  the  like. 

The  franchise  contract  goes  to  the  limits  of  language  in  trying 
to  subject  the  company  to  a  dual  r^ulation  by  the  city  and  by 
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the  Commission,  so  that  each  and  either  the  Public  Service  Oom- 
inission  and  the  city  may  prescribe  maximum  rate  standards  and 
minimum  headway  and  service  standards. 

In  spite  of  the  exacting  and  burdensome  character  of  some  of 
these  requirements  of  the  city's  present  form  of  standard  of  fran- 
chise, the  Commission  does  not  feel  that  at  this  time  it  should  un- 
dertake in  the  present  instance  to  withhold  the  permission  and  rep- 
proval  requisite  to  the  effectiveness  of  the  company's  franchise 
obligation  to  construct,  operate,  and  maintain  good  service  in  this 
line.  No  doubt  the  demands  which  these  provisions  will  make 
upon  the  petitioner's  revenue  may  rise  some  day  to  plague  those 
who  are  insistent  upon  the  maintenance  of  maximum  service,  and 
may  become  troublesome  factors  in  Commission  consideration  of 
the  company's  rates  and  revenues.  Especial  point  is  given  to 
this  phase  of  the  matter  by  the  company's  claim,  in  another  pro- 
ceeding before  the  Commission  (case  No.  2212),  that  it  is  only 
earning  operating  expenses.  The  imposition  of  exacting  and  in- 
flexible terms,  as  a  part  of  municipal  franchises  granting  con- 
sents for  the  use  of  public  streets,  often  has  later  consequences 
really  adverse  to  public  interests,  through  curtailing  the  ability 
of  the  company  to  maintain  its  property  and  furnish  service  of 
first  quality.  The  rigid  terms  of  these  local  franchises  have 
often,  moreover,  given  rise  to  an  impression  of  the  undue  harsh- 
ness, rigidity,  and  unadaptability  of  public  regulation,  not  at  all 
attributable  to  the  workings  of  the  Commission  plan  of  public 
control  The  new  extension  will,  however,  prove  a  great  public 
convenience  and  benefit,  and  it  is  reasonable  to  assume  that  the 
city  will  be  disposed  to  assent  to  proper  modifications  of  the  fran- 
chise terms,  if  experience  proves  them  too  burdensome.  The 
company  has  sought  to  make  this  extension,  and  with  ocnnmend- 
able  enterprise  has  gone  ahead  with  its  plans  to  that  end,  de- 
spite the  existence  of  war-time  conditions.  In  this  it  has  fol- 
lowed the  proper  practice  in  respect  to  needed  additions  to  and 
extensions  of  the  facilities  and  equipment  of  public  utility  cor- 
porations, viz,,  it  has  gone  ahead  to  supply  the  public  needs,  leav- 
ing it  to  the  Federal  authorities  to  say,  out  of  their  full  provision 
?nd  knowledge  of  conditions  of  material  supply,  etc.,  whether 
there  are  factors  of  patriotic  or  other  public  exigency  which  make 
it  advisable  that  the  necessary  materials  be  for  the  present  pre- 
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empted  for  other  purposes  and  so  the  completion  of  the  work  tem- 
porarily deferred. 

[1]  It  remains  to  refer  to  the  suggestion  made  upon  the  wit- 
ness stand  by  the  vice  president  and  general  manager  of  the  pe- 
titioner, who  occupies  a  similar  position  in  the  Third  Avenue 
Railway  Company.  Mr.Maher  was  asked  whether  the  company 
proposed  to  exchange  transfers  with  the  Broadway  or  Kingsbridge 
line  of  the  Third  Avenue  Railway  Company,  which  operates 
north  and  south  on  Broadway  and  serves  the  very  thickly  popu- 
lated territory  known  as  Washington  Heights  and  the  adjoining 
'  territory  as  far  south  as  One  Hundred  and  Twenty-fifth  Street, 
with  connections  there,  of  course,  to  the  line  down  Third  Avenue 
and  the  lines  down  Broadway  and  Tenth  avenue.  The  opinion 
had  been  expressed  that  at  least  transfers  to  the  line  to  the  ferry 
should  be  afforded  at  the  intersection  of  Broadway.  This  seemed 
necessary  to  give  a  larger  access  to  the  ferry  and  the  park.  In 
reply  to  the  inquiry,  the  witness  stated : 

"The  Witness :  May  I  state  once  more  that  it  is  our  opinion 
that  this  certificate  should  cover  for  all  time  the  question  of  trans- 
fers between  the  lines  of  the  Third  Avenue  Railway  system  of 
Manhattan  and  the  lines  of  the  Third  Avenue  Railway  System  in 
the  Bronx,  so  that  at  no  future  time  may  we  be  required  to  issue 
transfers  at  the  intersection  of  this  new  line  and  the  lines  of  the 
Third  Avenue  Railway  system  that  may  intersect  it." 

The  company's  franchise  contract  of  May  18,  1917,  and  its  pe- 
tition to  the  Commission  for  permission  and  approval  for  the 
construction  of  the  extension  and  the  exercise  of  the  franchise, 
were  silent  upon  the  subject  of  transfers,  and  no  request  seems 
to  have  been  made  of  the  city  for  relief  from  any  transfers  re- 
quirement of  law.  If  Mr.  Maher  meant  to  surest  that  in  per- 
forming its  statutory  function  under  §  53,  the  Commission 
should  undertake  to  suspend  the  statutes,  add  to  the  provisions 
of  the  contract,  and  bind  itself  and  its  successors  never  to  under- 
take to  hold  the  company  to  fulfilment  of  obligations  which  now 
or  hereafter  might  arise  by  operation  of  provisions  of  Uw  or  the 
statute  of  the  opeorating  companies,  it  needs  only  be  said  that  the 
Commission  has  no  such  power,  and  would  not  undertake  such  a 
thing  if  it  had  the  power.  The  franchise  contract  before  us 
contemplates  no  such  abrogation  of  statutory  provisions  or  abdi^ 
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cation  of  statutory  powera  Whether  there  shall  ever  be  re- 
quired such  an  exchange  of  transfers  between  this  extension  and 
other  lines  of  the  same  system  must  remain  for  consideration 
when,  and  as,  the  issue  arises  and  the  facts  develop.  That  ques- 
tion is  not  involved  in  the  company's  application  for  approval  of 
its  exercise  of  the  rights  conferred  by  the  submitted  contract. 

The  Commissicm  acts  upon  the  franchise  contract  as  entered 
into  with  the  municipal  authorities.  Neither  the  Commission 
by  its  order,  nor  the  company  by  the  oral  statements  of  its  officers 
on  the  witness  stand,  can  vary  or  modify  the  provisions  of  that 
formal  instrument,  or  change  its  effect.  That  can  be  done  only 
by  equally  formal  action  of  the  board  of  estimate  and  apportion- 
m<^nt  and  the  company,  and  jgi  effort  on  the  part  of  the  company, 
on  the  hearings,  to  suggest  a  changed  provision  or  an  uncontem- 
plated condition  should  not  and  cannot  be  construed  as  tanta- 
mount to  a  withdrawal  of  the  company's  application  or  an  abro- 
gaticm  of  the  Commission's  right  to  act  upon  and  approve  the 
franchise  contract  imless  and  until  the  same  has  been  withdrawn, 
annulled,  or  modified  by  mutual  consent  of  the  board  of  esti- 
mate and  apportionment  and  the  company. 

[2]  Nor  do  we  think  that  the  Commission  is  entitled  to  re- 
gard as  controlling  or  applicable  here  the  view  so  trenchantly  ex- 
pressed by  Mr.  Justice  Houghton  in  the  appellate  division  for' 
the  first  department  (People  ex  rel.  South  Shore  Traction  Co. 
v.  WiUcox,  133  App.  Div.  564,  118  N.  Y.  Supp.  248),  where  he 
said:  "I  do  not  think  the  Commission  is  absolutely  bound  to 
grant  a  certificate  of  approval  and  permission  to  build  and  op- 
erate a  street  railway  in  all  cases  where  the  public  authorities 
have  granted  permission.  Ability  to  serve  the  public  by  furnish- 
ing proper  transportation  is  an  element  which  the  Commission  is 
required  to  take  into  consideration,  as  well  as  necessity  for  the 
construction  of  a  railway.  A  transportation  corporation  which 
faces  certain  bankruptcy  the  moment  it  starts  cannot  properly 
serve  the  public.  Reasonable  prosperity  is  necessary  to  reason- 
able service.  Such  a  corporation  only  cumbers  the  ground  and 
prevents  another  corporation  from  occupying  the  same  field  and 
giving  proper  service.  In  its  eagerness  to  build,  a  transportation 
corporation  might  agree  to  pay  such  a  high  price  for  the  fran- 
chise, and  stipulate  to  carry  passengers  at  such  a  low  fare,  that  it 
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would  be  perfectly  manifest  that  it  could  neyer  operate  at  a 
profit/' 

The  Commission  is  in  full  accord  with  the  view  that,  upon  an 
application  under  §  53  of  the  Public  Service  Commission  Law, 
for  a  certificate  of  permission  and  approval  for  the  exercise  of  a 
franchise  for  a  new  street  surface  railroad,  the  Comanission  is 
entitled  to  inquire  into  the  considerations  suggested  by  Mr.  Jus- 
tice Houghton,  and  take  into  account  its  conclusions  as  to  the 
probability  whether,  under  the  franchise  terms,  the  company  can 
permanently  furnish  an  adequate  standard  of  service,  under  the 
rate  of  fare  fixed  in  the  frandiise  or  any  rate  of  fare  practically 
chargeable  in  that  territory  and  within  the  confines  of  what  the 
public  authorities  may  do  as  to  an  increase  of  that  fare.  The 
basic  concept  of  public  policy  is  that  a  company's  primary  obli- 
gation is  to  furnish  adequate  service,  and  the  corollary  and  con- 
sequence of  this  is  that  the  fare  chargeable  therefor  diall  not  be 
left  either  too  high  or  too  low.  In  the  matter  of  making  an  ex- 
tension which  would  serve  public  convenience,  the  Commission  is 
in  no  respect  bound  by  the  results  of  its  inquiry  as  to  tiie  probable 
remunerativeness  of  the  proceeds  of  the  extension  al6ne  (People 
ex  rel.  New  York  &  Q.  Gas  Co.  v.  McCall,  219  N.  Y.  84,  P.U.R 
1917A,  553,  113  N.  E.  795,  Ann.  Cas.  1916E,  1042  (U.  S.  Adv. 
Ops.  1917-18,  p.  80)  245  U.  S.  345,  62  L.  ed.  — ,  P.U.R.1918A, 
792,  38  Sup.  Ct.  Rep.  122).  The  view  has  uniformly  and  cor- 
rectly been  that  the  company  shall  furnish  adequate  service  in 
all  of  its  franchise  territory,  and  that  its  ri^t  to  a  reasonable 
rate,  through  increase  of  an  existing  rate,  if  need  be,  arises  from 
the  company's  fulfilment  of  its  obligation  to  render  adequate 
service. 

As  was  said  by  Commissioner  Whitney  in  Re  Additional  Cars 
on  Brooklyn  Surface  Lines,  decided  December  13,  1916,  7  P.  S. 
C.  (N.  Y.  Ist  Dist.)  247,  256 :  'The  duty  to  serve  adequately  is 
positive,  and  the  street  railroad  companies  are  not  remediless 
when  their  return  does  not  compensate  for  the  service." 

Commissioner  Whitney  also  said,  in  the  opinion  adopted  by 
the  Commission  in  that  case:  "In  the  course  of  the  hearing,  a 
comparison  was  suggested  between  the  obligation  of  an  electric 
light  or  other  utility  to  render  adequate  and  complete  service  at 
the  peak  load  of  maximum  demand  and  that  of  a  street  railroad  to 
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render  adequate  service  at  peak  load  periods^  since  both  are  given 
special  rights  and  privileges  and  both  xmdertake  adequately  to 
serve  the  public*  Counsel  for  the  companies  makes  this  re- 
sponse :  '*We  said  then  and  we  repeat  now  that  the  railroad  com- 
panies cannot  do  so  because  they  are  not  allowed  a  proper  return 
for  that  kind  of  service.^'  This  implies  the  proposition  that  ade- 
quate service  by  a  carrier  is  predicated  upon  a  proper  return. 
3t  reverses  the  existing  law,  which  is  that  a  fair  return  is  predi- 
cated upon  adequate  service.  Public  Service  Commission  v. 
Puget  Sound  Traction  Light  &  P.  Co.  (Wash.)  P.U.R1915B, 
T99,  807;  Ee  Metropolitan  Coach  Co.  (D.  C.)  P.U.R.1915D, 
740.  In  the  former  case,  the  Washington  Public  Service  Com- 
mission said : 

"To  furnish  adequate  and  sufficient  service  facilities  to  en- 
able it  to  promptly,  expeditiously,  safely,  and  properly  trans- 
port passengers  is  the  primary  duty  of  the  respondent.  This 
duty  is  not  d^)endent  on  the  ability  of  the  company  to  earn  a  re- 
turn  (m  its  investment.  It  is  the  performance  of  this  duty  whidi 
entitles  the  respondent  to  a  return  on  its  investment. 

"The  service  for  which  the  company  is  entitled  to  receive  com- 
pensation in  the  form  of  a  return  on  its  investment  is  the  service 
defined  by  law,  that  is  adequate  and  sufficient. 

"The  law  does  not  authorize  the  respond«it  to  demand  a  return 
on  its  investment  for  providing  a  service  which  is  50  per  cent  ade- 
quate and  sufficient,  or  anything  less  than  100  per  cent  adequate 
and  sufficient. 

"The  measure  of  compensation  to  which  respondent  may  be 
entitled  is  not  graduated  according  to  the  d^ee  of  proficiency 
with  which  it  discharges  its  duty. 

"The  law  does  not  authorize  respondent  to  demand  one  half 
of  a  reasonable  return  on  its  investment  for  furnishing  a  service 
which  is  50  per  cent  adequate  and  sufficient.  Hence  a  proceed- 
ing such  as  this,  to  require  respondent  to  provide  adequate  and 
sufficient  service  facilities,  is  not  a  proceeding  affecting  rates. 
It  is  not  incumbent  upon  the  Commission  to  make  a  valuation 
of  respondent's  property  before  requiring  the  respondent  to  fur- 
nish adequate  and  sufficient  service  facilities.  Respondent  may 
not  defend  against  such  requirement  by  showing  that  the  par- 
ticular service  demanded  is  not  profitable,  and  in  this  case  it  is 
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no  defense  for  the  company  to  show  that  a  particular  line  of  its 
system  is  or  is  not  profitable." 

"1  Wyman,  Pub.  Serv.  Corp.  §  809 ;  Piatt  v.  Le  Cocq,  160 
Fed.  391 ;  New  York  v.  Dry  Dock,  E.  B.  &  B.  K.  Co.  133  K  Y. 
104,  28  Am.  St.  Rep.  609,. 80  N.  E.  563;  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commission,  206  TJ.  S.  1,  51  L. 
ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398;  Washington, 
P.  &  C.  R.  Co.  V.  Magruder,  198  Fed.  218." 

The  possible  or  prospective  unprofitableness  of  the  single  ex- 
tension, under  and  by  reason  of  the  existing  rate  of  fare,  does  not 
in  our  judgment  fall  within  the  rule  enunciated  by  Mr.  Justice 
Houghton,  or  warrant  here  the  refusal  of  the  statutory  certificate. 

The  action  of  the  Commission  should,  in  view  of  the  considera- 
tions hereinbefore  stated,  be  confined  to  the  certification  of  the 
public  convenience  and  necessity  of  the  extension,  and  the  ap- 
proval of  the  exercise  of  the  frandiise  contract,  pursuant,  to  §  53 
of  the  Public  Service  Commissions  Law.  The  application  made 
by  the  company's  petition  of  November  27,  1917,  based  upon  the 
contract  of  May  18, 1917,  should  be  granted  and  an  order  entered 
accordingly. 

Note. — Certificates  of  convenience  and  necessity. 

On  the  question  of  the  public  necessity  for  the  construction  of 
loops,  extensions  of  street  railway  tracks,  or  the  routing  of  cars,  evi- 
dence as  to  resulting  depreciation  or  enhancement  of  property  values 
is  immaterial.  East  Denver  Business  &  Property  Asso.  v.  Denver 
Tramway  Co.  (Colo.)  Case  No.  116,  Aug.  22,  1917. 

In  Re  International  R.  Co.  (N.  Y.)  Case  No.  5928,  June  5,  1917, 
in  discussing  the  question  whether  public  necessity  requires  the  ex- 
tension of  street  railway  tracks  upon  certain  streets  in  the  city  of  • 
Buffalo,  Commissioner  Barhite,  of  the  New  York  Public  Service 
Commission,  Second  District,  said:  ^^Is  the  proposed  extension  a 
public  necessity  and  convenience?  The  term  ^necessity'  as  used  in 
the  statute  does  not  mean  something  absolutely  essential.  If  it  does, 
public  service  corporations  will  very  rarely  be  able  to  extend  their 
operations.  But  will  this  additional  trackage  add  to  the  usefulness 
of  the  compan3r*s  property  as  a  whole  ?  Will  it  enable  the  company 
to  render  more  eflBcient  and  satisfactory  service  to  its  patrons  ?  Can 
the  members  of  the  traveling  public  reach  their  several  destinations 
more  quickly  and  comfortably?  If  these  things  are  so  then  private 
interests  must  not  prevail.^' 

The  erection  of  an  electric  transmission  line  for  the  purpose  of 
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procuring  electricity  from  a  foreign  corporation  having  large  steam 
and  hydroelectric  plants,  to  supplement  the  output  of  an  existing 
steam  plant,  was  held  to  be  necessary  to  enable  the  utility  to  meet 
promptly  the  actual  and  prospective  requirements  of  its  power  con- 
sumers due  to  the  increased  industrial  activity.  Ea  Fall  River  Elec- 
tric Light  Co.  (Mass.)  June  22,  1917. 

In  Be  Central  California  Gas  Co.  Application  No.  2812,  Decision 
Xo.  4469,  July  21,  1917,  the  California  Commission  declined  to 
grant  a  certificate  of  convenience  to  an  artificial  gas  company  for  the 
construction  of  a  pipe  line  to  transport  natural  gas  into  its  territory, 
where  it  appeared  that  the  cost  of  such  construction  would  probably 
be  so  great  as  to  make  the  cost  of  natural  gas  delivered  by  the  system 
liigher  than  the  cost  of  artificial  gas,  even  at  the  present  high  market 
price  of  materials. 

In  Re  Public  Service  Co.  No.  6072,  March  6,  1917,  the  Illinois 
Commission  granted  an  electric  utility  a  certificate  of  convenience  to 
extend  its  transmission  line  and  to  construct  a  distribution  system  in 
a  small  village  where  the  prospective  consumers  agreed  Liat  the  util- 
ity might  require  payment  for  service  on  the  basis  of  a  gross  return 
of  $2,000  per  annum  for  three  years,  and  also  that  thirty  of  the  con- 
sumers would  pay  a  net  minimum  amount  of  $5.56  per  month  for  a 
like  period  of  three  years,  provided  that  the  minimum  monthly 
amount  should  be  reduced  as  the  number  of  consumers  increased. 

Te  New  Achille  Teleph.  Co.  Cause  No.  2988,  Order  No.  1293, 
June  30,  1917,  the  Oklahoma  Commission  held  that  as  the  applicant 
had  installed  its  exchange  and  purchased  its  equipment  prior  to 
March  29,  1917,  the  effective  date  of  the  statute  relative  to  procuring 
of  certificate  of  convenience,  prior  to  the  entrance  into  occupied  ter- 
ritoiy,  the  applicant  did  not  require  a  certificate  of  convenience,  and 
the  Commission  had  not  jurisdiction  of  the  application. 

A  certificate  of  convenience  for  the  construction  of  a  telephone 
line  cannot  be  granted  to  individuals  under  §  28  of  the  Illinois  Pub- 
lic Utilities  Commission  Act  Re  Schroeder  (111.)  No.  5259,  April 
30,1917. 

The  Arizona  Commission  is  without  power  to  grant  a  certificate 
of  convenience  and  necessity  for  the  establishment  of  an  electric 
utility,  in  the  absence  of  the  consent  or  a  franchise  from  county, 
municipality,  or  other  public  authority  under  T[  C  of  §  2326,  chapter 
2,  Revised  Statutes  of  Arizona  of  1913.  Re  Sangninetti,  Docket  No. 
387,  July  3, 1917. 
P.U.R.1918C. 
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OKIiAHOBCA  CORPOBATION  OOMMI88IOX. 

CHAS.  H.  ETTTH  et  al. 

V. 

OKLAHOMA  GAS  &  ELECTRIC  COMPANY  et  aL 
[Cause  No.  3188.] 

T.  P.  DONNELL  et  al. 

v. 

OKLAHOMA  GAS  &  ELECTRIC  COMPANY. 

[Cause  No.  3192.] 

CHAS.  B.  SELBY,  CO.  ATTY.,  et  al. 

V. 

OKLAHOMA  GAS  &  ELECTRIC  COMPAmT  et  aL 

[Cause  No.  3197.] 

[Order  No.  1379.] 

Order  —  Reparation  —  Natural  gas  distributing  company  —  Inade^ 
quote  —  Supply  —  Binding  effect  on  pipe  line  company  supplying 
gas. 

1.  An  adjustment  made  by  the  Oklahoma  Commission  betreen  a 
natural  gas  distril  uting  utility  and  its  consumerSi  allowing  them  a 
discount  on  rates  for  inadequate  service,  is  binding  on  a  pipe  line  com- 
pany supplying  gas  to  the  distributing  utility  for  a  percentage  of  the 
income  deriyed  from  the  sale  of  gas  to  the  consumers. 

Service  —  Natural  gas  —  Inadequate  temporary  ewppiiy  —  Discount  in 
lieu  of  fine  —  Basis, 

2.  In  a  case  growing  out  of  tlie  failure  of  a  natural  gas  utility  to 
furnish  an  adequate  supply  of  gas  to  consumers  during  a  period  of 
imusually  cold  weather,  and  to  comply  with  prior  Commission  service 
regulations,  the  Oklahoma  Commission,  rather  than  fining  the  company 
for  its  omissions,  allowed  the  consumers  a  percentage  discount  on 
service  charges  on  gas  consumed  for  domestic  purposes  during  the 
period,  computed  on  the  basis  of  the  deficiency  of  the  service,  taking 
service  under  4  ounces  pressure  as  normal. 

[February  23,  1918.] 

Complaints  for  failure  of  the  Oklahoma  Gas  &  Electric  Com- 
pany and  the  Oklahoma  Natural  Gas  Company  for  failure  to 
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provide  an  adequate  supply  of  gas  for  domestic  purposes  in  Okla- 
homa City  at  certain  times  during  December,  1917,  and  January, 
1918,  consolidated  to  avoid  duplication  of  record;  applications 
denied,  except  that  the  date  for  disallowance  of  the  regular 
prompt  payment  discount  was  deferred ;  the  Commission  granted 
a  special  discount  to  consumers  for  the  inadequate  service,  and 
provided  a  method  for  its  allowance. 

By  the  Commission:  The  matter  coming  on  for  consideration 
includes  three  causes.  The  issues  in  each  arise  out  of  the  alleged 
failure  of  the  defendants,  the  Oklahoma  Gas  &  Electric  Company 
and  the  Oklahoma  Natural  Gas  Company,  to  have  provided  and 
furnished  an  adequate  supply  of  gas  for  domestic  purposes  in 
Oklahoma  City  at  certain  times  within  the  month  of  December, 
1917.  The  three  causes  were  consolidated  to  avoid  duplica- 
tion of  record,  and,  the  conditions  complained  of  having  con- 
tinued into  and  through  the  month  of  January,  1918,  the  investi- 
gation of  the  charges  has  been  made  to  include  the  months  of 
December,  1917,  and  January,  1918. 

The  complaint  in  cause  No.  3188,  Ruth  et  al.  vs.  the  two  cor- 
porations heretofore  mentioned,  purports  to  be  the  complaint  of 
the  relators  individually  and  all  other  residents  of  Oklahoma 
City,  individually  and  collectively,  who  are  users  of  natural  gas. 

This  complaint  alleges  that  the  relators  are  users  of  natural 
gas,  and  are  dependent  upon  it  for  fuel  for  domestic  and  busi- 
ness purposes ;  that  the  Oklahoma  Gas  &  Electric  Company  is  a 
public  service  corporation  holding  a  franchise  in  Oklahoma  City 
'for  the  sale  of  natural  gas,  exercising  right  of  eminent  domain, 
enjoying  a  virtual  monopoly  in  such  business,  and  charged  with 
the  duty  of  supplying  such  fuel ;  that  the  Oklahoma  Natural  Gas 
Company  is  a  corporation  existing  for  the  purpose  of  transport- 
ing natural  gas  by  pipe  lines  from  the  producing  fields  to  Okla- 
homa City,  where  it  is  under  contract  to  deliver  to  the  said  Okla- 
homa Gas  &  Electric  Company  such  fuel  for  distributicm. 

The  same  complaint  allies  that  inadequate  pipe-line  facilities 
are  provided,  and  that  the  same  are  not  maintained  in  good  con- 
dition, as  a  result  of  which  the  furnishing  of  natural  gas  has 
been  interrupted  and  a  reasonably  adequate  supply  of  natural  gas 

d^ed  to  the  relators.  It  is  further  alleged  that  such  interrup- 
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tions  have  occurred  at  numerous  times  within  the  last  three  years ; 
certain  days  in  December,  1917,  being  specified. 

The  same  complaint  alleges  that  the  defendant  the  Oklahoma 
Gas  &  Electric  Company  has  failed  to  establish  or  maintain  stor- 
age facilities  for  a  reserve  supply  of  natural  gas,  but  that  the 
same  are  feasible. 

The  relators  pray  that  the  Oklahoma  Natural  Gas  Company  be 
required  to  show  the  amount  of  gas  furnished  daily  since  Janu- 
ary 1,  1916,  to  the  Oklahoma  Gas  &  Electric  Company;  to  re- 
veal such  intercorporate  relationship  as  may  exist  between  the 
defendant  corporations ;  to  produce  the  contracts  entered  into  be- 
tween them  with  reference  to  supplying  gas  for  Oklahoma  City ; 
that  the  Oklahoma  Gas  &  Electric  Company  be  required  to  show 
daily  consumption  of  gas  in  Oklahoma  City,  the  volimie  neces- 
sary to  supply  Oklahoma  City  during  certain  months,  to  show 
pressure  in  ounces  necessary  to  provide  adequate  service  in  Okla- 
homa City ;  and  to  provide  and  maintain  gas-storage  facilities. 

The  complaint  of  T.  F.  Donnell  et  aL,  cause  No.  3192,  re- 
iterates the  allegations  in  the  complaint  already  reviewed  as  to 
inadequacy  of  service.  It  alleges  that  as  a  result  of  such  in- 
adequacy the  relators  were  without  gas  for  the  preparation  of 
meals ;  that  members  of  the  household  of  T.  F.  Donnell  contract- 
ed colds  and  illness  and  were  compelled  to  incur  expense  for 
medical  service ;  that  by  reason  of  lack  of  heat  great  numbers  of 
families  were  required  to  purchase  stoves  and  fuel,  and  others, 
unable  to  do  so  because  the  same  could  not  be  secured,  were  com- 
pelled to  go  to  hotels  at  great  expense  and  inconvenience;  and 
that  many  business  concerns  were  compelled  to  suspend  business 
at  great  loss,  damage,  and  inconvenience  to  proprietors  thereof 
and  to  patrons. 

This  complaint  alleges  that  the  defendant  companies  at  vari- 
ous times  during  the  fall  of  1917  assured  patrons  that  an  ade- 
quate supply  of  gas  had  been  arranged  for  and  would  be  available, 
and  that  the  relators  relied  upon  such  assurances.  It  is  alleged 
that  the  defendant  Oklahoma  Gas  &  Electric  Company  has  com- 
pelled consumers  to  pay  bills  promptly,  regardless  of  the  cause 
for  unwillingness  of  the  patron  to  do  so,  and  has  discontinued 
gas  service  on  failure  to  pay  promptly,  and  threatens  to  discon- 
tinue service  for  all  consumers  who  refuse  or  decline  to  pay  such 
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bills,  regardless  of  the  defense  against  such  claims.  These  rela- 
tors pray  that  this  Commission  restrain  said  defendant  company 
from  so  forcing  collections  of  such  gas  bills,  pending  determining 
of  the  issues  herein. 

Complaint  in  cause  No.  3197,  Selby  et  al.  against  the  two  cor- 
porations above  mentioned,  alleges  that  said  corporations  are  in 
contempt  of  Corporation  Commission's  Order  No.  1028,  requir- 
ing gas  companies  to  so  construct,  equip,  and  maintain  pipe  lines 
and  mains  and  distribiiting  systems  as  to  be  able  to  at  all  times 
furnish  an  adequate  supply  of  gas  for  domestic  consumption,  and 
to  furnish  and  supply  at  all  times  an  adequate  amount  of  the 
proper  quality  for  heating,  cooking,  and  lighting.  This  complaint 
i-epresents  that  said  corporations  have  failed  in  all  respects  to 
comply  with  said  order,  particularly  from  December  8  to  Decem- 
ber 13, 1917,  inclusive.  This  complaint  makes  allegations  similar 
1o  those  already  referred  to  as  in  the  preceding  complaints  in  the 
matter  of  danger  to  public  health  and  interruption  to  business, 
alleging  that  at  least  one  death  has  occurred  on  account  of  such 
conditions.  It  contains  allegations  similar  to  those  in  the  com- 
plaint of  Euth  et  al.,  alleging  frequent  inadequacy  of  service 
through  a  period  of  years,  insufficient  construction  and  mainte- 
nance of  pipe  lines,  and  failure  to  provide  storage.  This  com- 
plaint alleges  that  the  corporations  above  named  have  practically 
the  same  stockholders,  more  than  50  per  cent  of  the  stock  of  each 
being  owned  by  "a  certain  foreign  corporation. '^  It  reviews  the 
franchise  held  by  the  defendant,  the  Oklahoma  Gas  &  Electric 
Company,  and  alleges  failure  to  perform  service  as  required  there- 
by. Complainants  in  this  cause  (No.  3197)  pray  that  this  Com- 
mission take  full  charge,  control,  and  management  of  the  said 
corporations,  to  the  end  that  the  rights  of  the  public  may  be  pro- 
tected against  results  of  the  failure  to  perform  the  duties  of  said 
corporations  to  the  public,  and  that  said  corporations,  and  each  of 
them,  be  adjudged  to  be  in  contempt  of  this  Commission  and 
dealt  with  accordingly. 

Separate  answers  were  filed  by  the  two  defendant  corpora- 
tions in  causes  3188  and  3197,  and  the  defendant  Oklahoma  Gas 
&  Electric  Company  filed  its  answer  in  cause  3192. 

The  Oklahoma  Gas  &  Electric  Company,  in. its  answer  in 
cause  No.  8188  (Ruth  et  al.),  says  that  complainants  have  the 
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same  right  as  citizens  of  any  city  not  supplied  with  natural  gas, 
to  procure  fuel  of  other  kinds.  It  admits  that  it  has  a  franchise 
in  Oklahoma  City,  but  denies  that  it  exercises  the  right  of  emi- 
nent domain  for  the  purpose  of  supplying  said  cities  with  all  the 
natural  gas  used  by  inhabitants  thereof;  it  denies  that  it  possesses 
a  monopoly;  it  admits  that  there  is  a  contract  between  it  and 
the  Oklahoma  Natural  Gas  Company  as  alleged.  It  admits  that 
on  the  dates  in  December,  1917,  referred  to  in  said  complaint, 
there  was  a  shortage  of  gas  in  the  city  of  Oklahoma  City;  it 
admits  that  it  has  not  maintained  any  reserve  supply,  and  says 
that  it  is  not  practical  to  maintain  tanks  for  storage  of  natural 
gas  in  such  quantities  as  would  be  necessary  to  have  provided 
sufficient  gas  on  the  dates  mentioned.  It  states  that  in  the  year 
1916  there  was  sold  in  Oklahoma  City  natural  gas  to  the  amount 
of  $926,000,  and  that  of  this  sum  this  defendant  received  less 
than  $300,000  as  its  share  under  the  contract  with  the  Okla- 
homa Natural  Gas  Company  referred  to ;  that  if  storage  capacity 
adequate  to  take  care  of  a  shortage  during  the  period  covered  by 
the  complaint  herein  were  ordered,  at  the  expense  of  this  defend- 
ant, it  would  be  subjected  to  a  loss  of  not  less  than  $900,000  per 
year,  and  if  such  storage  were  ordered  at  the  expense  of  this 
defendant  and  its  codefendants,  the  said  defendant  would  be 
subjected  to  an  outlay  of  at  least  $300,000  per  year  more  than 
tiiey  would  receive  for  the  sale  of  natural  gas  in  Oklahoma  City. 
^  The  defendant  Oklahoma  Natural  Gas  Company's  answer  is 
that  it  is  engaged  in  transporting  natural  gas  to  be  sold  in  Okla- 
homa City  and  other  towns;  that  it  conveys  natural  gas  to  the 
city  limits  of  Oklahoma  City,  where  it  delivers  the  same  to  the 
Oklah(Hna  Gas  &  Electric  Company  for  distribution ;  that  it  has 
been  engaged  in  this  business  for  ten  years,  during  which  time 
it  -has  used  every  means  within  its  power  to  deliver  at  all  times 
an  adequate  supply  of  gas  for  all  purposes ;  that  it  has  furnished 
an  adequate  supply  in  Oklahoma  City  except  on  rare  occasions, 
one  such  exception  being  a  few  days  in  December,  1917;  that  it 
has  at  all  times  furnished  all  gas  which  it  can  produce  or  pur- 
chase in  the  vicinity  of  its  pipe  lines,  ainl  also  that  it  has  ex- 
tended its  main  line  to  the  Morrison  field  by  building  a  12-indi 
line  northerly  from  Wellston,  Oklahoma,  63  miles,  at  a  coat  of 
$800,000,  which  it  was  not  bound  in  law  to  da    It  alleges  that 
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its  ccmnection  with  the  Morrison  field,  completed  Decejnber  18, 
1917,  made  available  a  new  supply  of  approximately  20,000,000 
cubic  feet  of  gas  per  day,  the  capacity  of  its  pipe  line  from  such 
field.  This  defendant  says  that  its  original  pipe  line  connecting 
Oklahcona  City  with  the  gas  fields  was  a  12-inch  line,  from  which 
was  supplied  not  only  Oklahoma  City,  but  Edmond,  Guthrie, 
Shawnee,  Chandler,  and  various  other  towns ;  that  said  line  was 
ample  wh«i  constructed  to  supply  the  towns  connected,  but  that 
Oklahoma  City  has  grown  since  then  from  30,000  to  100,000, 
Tulsa  from  12,000  to  65,000,  Muskogee  from  20,000  to  35,000, 
and  other  towns  likewise;  that  while  this  increase  in  population 
has  occurred  the  gas  supply  available  has  shifted  from  place  to 
place,  original  fields  becoming  depleted,  new  fields  being  reached 
at  great  expense,  and  they  lasting  but  two  or  three  years.  This 
defendant  alleges  that  the  various  fields  which  it  has  reached 
have  heen  exhausted  by  waste  rather  than  by  use,  while  this  com- 
pany has  done  everything  in  its  power  to  bring  about  conserva- 
tion. It  alleges  that,  in  an  effort  to  keep  pace  with  the  demand, 
it  has,  in  addition  to  reaching  out  into  new  fields,  built  an  addi- 
tional 12-^inch  line  from  Oklahoma  City  alongside  its  original 
12-inch  line  for  a  distance  of  30  miles,  to  Wellston,  thereby 
doubling  its  capacity;  and  that  wHile  other  fuel  has  advanced 
in  price  the  price  of  natural  gas  in  Oklahoma  City  has  not 
changed. 

This  defendant  denies  that  it  has  failed  to  furnish  an  ade- 
quate supply  of  gas  except  on  very  few  days ;  and  states  that  it 
has  not  continually  represented  that  there  would  he  an  adequate 
supply  of  gas  in  Oklahoma  City,  but  has  advised  the  public  to 
Lave  other  fuel  on  hand  for  emergencies.  It  denies  that  it  has 
been  negligent  in  construction  or  maintenance  of  its  pipe  lines, 
or  that  storage  facilities  are  either  customary  or  practical  as  a 
means  of  providing  a  reserve  supply  of  natural  gas.  It  denies 
that  its  stockholders  are  practically  the  same  as  those  of  the 
Oklahoma  Gas  &  Electric  Company,  or  that  there  is  any  com- 
mon ownwship  or  management  of  the  two  companies.  It  admits 
that  the  Oklahoma  Oas  &  Electric  Company  has  a  franchise  for 
the  distribution  of  gas  in  Oklahoma  City,  but  denies  that  the 
people  of  OklahcMBa  City  have  a  right  to  depend  entirely  upon 
these  defendants  for  fuel;  averring  that  the  reason  the  people 
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wish  to  use  gas  is  because  it  is  cheaper  and  more  convenient  than 
other  fuel,  and  not  because  other  fuel  is  not  available,  and  that 
the  people  have  every  opportunity  of  procuring  other  fuel  that 
they  would  have  if  there  were  no  natural  gas  to  be  supplied. 

The  answer  of  the  Oklahoma  Gas  &  Electric  Company  in  caiise 
£5192,  Donnell  et  al.,  and  answers  of  both  the  defendants  in 
cause  3197,  Selby  et  al.,  respond  to  all  the  allegations  herein- 
above set  forth,  and  responses  to  the  material  issues  for  consid- 
eration are  reasonably  well  covered  in  the  answers  heretofore 
reviewed  at  length.  In  addition,  however,  the  Oklahoma*  Gas  & 
Electric  Company  denies  that  its  failure  to  have  provided  an 
adequate  supply  of  gas  at  all  times  is  chargeable  with  the  death 
of  any  person,  and  alleges  that  in  its  effort  to  provide  all  possi- 
ble gas  for  domestic  consumption  it  has  deprived  all  industrial 
<^onsuraers,  including  its  own  plant  for  the  generating  of  elec- 
tricity, of  the  use  of  gas  for  fuel,  thereby  incurring  a  loss  of 
many  thousand  dollars  on  account  of  the  high  cost  of  other  fuel. 

The  hearing  herein  began  on  January  2,  1918,  was  resumed 
on  January  11,  January  lY,  and  January  28,  1918.  The  com- 
plainants and  numerous  witnesses  offered  testimony  supporting 
the  general  allegations  of  the  complaint  as  to  insufficiency  of 
gas  supply  at  the  time  specified,  and  there  is  no  evidence  to  con- 
trovert the  testimony  on  this  point.  Witnesses  for  ihe  defendants 
supported  the  allegations  in  the  answers  as  to  the  scope  of  service 
which  the  public  has  a  right  to  expect  from  these  defendants,  as 
to  the  pipe-line  facilities  and  efforts  of  the  Oklahoma  Natural 
Oas  Company  to  make  such  facilities  adequate;  and  experts  pro- 
<luced  by  the  defendants  were  examined  as  to  the  scientific  ques- 
tions involved,  having  to  do  with  pressure,  volume,  the  number 
of  heat  units  available  under  varying  conditions,  and  as  to  the 
leasons  making  it  impossible  for  conditions  to  be  better  at  the 
time  when  the  service  was  inadequate. 

If  the  duty  of  this  Commission  lay  in  the  strict  enforcement 

of  the  letter  of  its  every  order  and  regulation,  rather  than  in  the 

prescribing  and  enforcement  of  such  measures  as  will  furnish 

to  the  public  tiie  greatest  degree  of  relief  for  wrongs  suffered  by 

reason  of  service  unperformed,  the  logical  order  as  a  result  of 

the  complaints  and  hearings  herein  would  be  a  fine  against  eithei- 

■or  both  of  the  defendant  corporations  on  account  of  failure  to 
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have  complied  with  the  requirements  of  Commission's  order 
No.  1028,  but  the  Commission  believes  that  its  duty  under  the 
premises  herein  considered  lies  in  action  along  a  different  line. 

All  reports,  copies  of  contracts,  and  rules,  regulations,  and 
evidences  of  practice  by  the  defendant  corporations  on  file  with 
the  Corporation  Commission,  are  regarded  as  a  part  of  the  record 
in  this  case,  to  the  extent  that  they  throw  light  tupon  the  issues 
and  assist  in  arriving  at  a  fair  conclusion  thereupon.  These 
reports  show  that  the  Oklahoma  Gas  &  Electric  Company  oper- 
ates under  a  franchise  as  alleged,  and  furnishes  natural  gas  to 
cpproximately  14,500  domestic  consumers.  The  distributing 
system  reaches  all  sections  of  the  city  of  Oklahoma  City.  The 
gas  is  introduced  into  the  distributing  system  at  the  city  limits 
find  delivered  to  consumers  through  thirty  regulators  or  other 
stations  at  which  record  is  made  of  the  pressure  in  ounces  at 
each  such  point. 

Counsel  for  the  Oklahoma  Gkis  &  Electric  Company  handed 
to  a  witness  a  copy  of  the  "Gas  Customers'  Handbook,"' which, 
it  was  stated,  is  furnished  to  all  consumers,  and  called  attention 
to  a  paragraph  on  page  5,  advising  consumers  that  "periods  of 
extreme  cold  weather  sometimes  cause  a  brief  demand  for  gas 
which  no  practical  and  financially  possible  transmission  system 
can  fully  supply.  Because  of  this  fact,  and  the  further  fact  that 
any  long-distance  pipe  line  is  liable  to  damage  from  floods  and 
other  unavoidable  causes,  we  advise  our  customers  to  obtain  some 
kind  of  auxiliary  heating  apparatus  for  use  in  possible  emer- 
gency." 

The  Commission  notes  on  page  4  of  said  handbook  the  follow- 
ing: "The  Oklahoma  Gas  &  Electric  Company  earns  its  wages. 
It  wants  no  revenue  which  does  not  rightfully  belong  to  it  for 
service  performed." 

The  Commission  is  sure  that  the  public  wants  service  and  is 
willing  to  pay  a  reasonable  price  therefor.  The  above  assur- 
ance of  the  Oklahoma  Gas  &  Electric  Company,  that  "it  wants 
no  revenue  which  does  not  rightfully  belong  to  it  for  service  per- 
formed," clearly  indicates  that  an  adjustment  of  tiie  differeacee 
firising  between  the  eoinpany  and  its  patrom  by  peftsan  of  inade- 
4)iia(^  «f  sierviee^  as  alleged  ftsd  proved  in  this  caoe^  not  oftly  b 
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the  solution  of  the  present  problem  which  the  Commission  must 
prescribe,  but  the  one  which  this  company  itself  must  expect. 

[1]  The  Oklahoma  Natural  (Jas  Company  is  the  secondary 
party  in  interest  as  between  the  two  defendants.  The  contract 
referred  to  in  testimony  whereunder  it  supplies  gas  for  distribu- 
tion in  Oklahoma  City  provides  that  it  shall  receive  as  compen- 
sation therefor  ftwo  thirds  of  the  collections  of  the  Oklahoma  Gas 
&  Electric  Company  for  gas  furnished  the  public.  An  adjust- 
ment fair  to  the  distributing  company  and  the  public,  therefore, 
must  be  presumed  to  be  fair  to  the  pipe-line  company,  and  will 
be  so  held. 

[2]  Section  13,  article  9,  Constitution  of  Oklahoma,  reads  as 
follows:  "The  Commission  shall  have  the  power  and  authority 
and  be  charged  with  the  duty  of  supervision,  regulating  and  con- 
trolling all  transportaticm  and  transmission  companies  doing  busi- 
ness in  this  state,  in  all  matters  relating  to  the  performance  of 
their  public  duties  and  their  diarges  therefor,  and  of  correcting 
abuses  and  preventing  unjust  discrimination  and  extortion  by 
such  companies,'^  etc. 

The  same  section  provides  further :  "Upon  the  request  of  the 
parties  ijiterested,  it  shall  be  the  duty  of  the  Commission,  as  far 
as  possible,  to  effect,  by  mediation,  the  adjustment  of  claims,  and 
the  settlements  of  controversies,  between  transportation  or  trans- 
mission companies  and  their  patrons  and  employees." 

Chapter  93,  Session  Laws  1913,  State  of  Oklahoma,  is  entitled 
as  follows :  "An  Act  to  Extend  the  Jurisdiction  of  the  Corpora- 
tion Commission  over  the  Eates,  Charges,  Services  or  Practices 
of  Water,  Heat,  Light  and  Power  Companies,  and  to  Give  Said 
Commission  General  Supervision  over  Such  Utilities,  and  De- 
claring an  Emergency." 

Section  3  of  said  act  reads  as  follows:  "Implied  Powers  of 
Commission — Contempt — Section  3. — In  addition  to  the  powers 
enumerated,  specified,  mentioned  or  indicated  in  this  act,  the 
Conmiission  shall  have  all  additional  implied  and  incidental  pow- 
ers which  may  be  proper  and  necessary  to  carry  out,  perform  and 
execute  all  powers  herein  enumerated,  specified,  mentioned  or 
indicated,"  etc. 

The  question  of  ihe  jutiddidtion  of  the  Coniniissioii  to  grout 
the  velief  pntyed  for  in  the  thvee  complaints  bearein  was  not 
P.U.R.1918C. 

Digitized  by 


Google 


RUTH  T.  OKLAHOMA  GAS  &  £.  GO.  419 

raised  by  either  of  the  def^idanta  as  to  any  of  the  several  kinds 
of  relief  sought.  It  appears  to  the  Commission,  however,  that 
the  question  for  determination  in  the  interest  of  the  public  is  to 
what  extent  the  service  performed  by  the  defendant  company 
was  inadequate,  and  whether  collection  by  the  said  company  of 
a  full  price  for  such  service  as  was  rendered  would  constitute 
extortion  or  be  otherwise  unreasonable  or  unjust.  For  this  rea- 
son the  authority  of  the  Commission,  under  the  laws  of  the  state, 
to  deal  with  this  specific  question,  has  been  set  forth  abova 

A  recent  case  before  the  New  York  Public  Service  Commis- 
sion, First  District,  decided  October  13,  1917,  and  reported  in 
P.U.E.1918A,  357,  ©atitled  "Be  Heating  Standards  for  Gas," 
appears  to  involve  a  principle  applicable  to  the  ease  herein  con- 
sidered. 

In  New  York  the  rate  tor  gas  is  prescribed  by  statute,  and  is 
not  subject  to  change  by  the  Commission.  The  Commission  was 
requested  by  the  Federal  government  to  authorize  utilization  of 
certain  substances  found  in  the  gas  in  New  York  city,  such  utili- 
zation involving  deterioration  of  the  gas  for  fueL  Chairman 
Straus,  of  ^t  Commission,  discussing  the  effect  upon  the  rates 
charged  by  the  gas  company  of  an  order  complying  with  such 
request  of  the  government,  said:  "The  Commission  does  not 
have  the  power  directly  to  authorize  a  higher  rate  for  gas  than 
prescribed  by  the  law ;  and  while  it  has  the  power  to  change  the 
standard  of  the  quality,  it  does  not  appear  to  have  die  power 
indirectly  to  do  what  it  cannot  do  directly;  that  is,  by  lowering 
the  quality  to  force  consumers  to  use  a  greater  quantity  of  gas 
to  secure  service  equivalent  to  that  received  under  the  present 
statutory  quality,  and  thus  produce  higher  bills  to  the  consum- 
ers. The  Commission  would  seem  limited  to  a  consideration  of 
a  change  of  standard  for  the  measurement  of  the  quality  of  gas 
now  legally  required.  This,  however,  does  not  prevent  the  fix- 
ing of  a  scale  of  eorrespo^ingly  decreasing  quality  and  rate.'' 

In  Oklahoma  the  rate  for  g*8  is  not  fixed  by  statute,  but  is 
subject  to. control  by  the  Corporation  Commission;  neitlier  is 
the  quality  <rf  gas  to  be  sttppHed  regulated  by  statute.  In  Okla- 
homa, however,  a&'Well  as  vk  TSew  York,  quality  ^'se^vicef  has 
an  inevitable  relation  to  the  rate  charged  therefor,  and  detericraK 
tion  in  quality  wiihmt  relative  decrease  in  rate  is  equivalent 
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to  an  increase  in  rate.  Quality  of  service,  if  not  fixed  by  statute 
in  Oklahoma,  is  fixed  by  custom,  and  the  evidence  of  the  Okla- 
homa Gas  &  Electric  Company  in  this  case  shows  that  natural 
gas  service  under  pressure  of  less  than  4  ounces  is  subnormal. 

The  Commission  in  Order  No.  1028,  Re  Proposed  Order  151 
(1916)  Ann.  Eep.  Okla.  0.  C.  44Y,  P.U.R.1916D,  94,  dis- 
cussing the  subject  of  service,  said :  "Gas  has  been  defined  as  a 
commodity  (West  v.  Kansas  Natural  Gas  Co.  221  U.  S.  229, 
55  L.  ed.  716,  35  L.R.A.(N.S.)  1193,  31  Sup.  Ct.  Rep.  564), 
and  the  distributors  usually  charge  for  same  according  to  the 
jimount  furnished  (whether  measured  accurately  by  meter,  or 
approximately  by  flat  rate) ;  but  the  situation  is  that  even  if  as 
a  matter  of  law  the  consumer  buys  a  commodity,  as  a  matter  of 
right  he  is  entitled  to  service.  An  inadequate  supply  of  gas, 
though  expensive,  aflFords  poor  service.  The  grantee  of  or  bene- 
ficiary under  franchise  (who  usually  enjoys  a  monopoly)  under- 
takes to  render  service  to  the  public — ^not  merely  to  supply  a 
commodity,  which  when  furnished  in  insufficient  quantity  is 
of  no  practical  benefit,  although  as  aforesaid  still  expensive, 
therefore  gas  distributers  should  not  only  furnish  gas,  but  should 
supply  the  same  in  sufficient  quantities  to  meet  the  needs  of  the 
communities  served,  and  thus  render  competent  and  satisfactory 
fiervioe." 

The  extent  to  which  service  performed  has  been  inferior  in 
quality  will  be  determined  as  nearly  as  is  possible  from  informa- 
tion available,  and  a  settlement  between  the  company  and  its 
patrons  upon  that  basis  will  be  prescribed. 

The  company's  manager  stated  that  4rOunce  pressure  was  con- 
sidered normal,  the  inevitable  deduction  being  that  service  at 
less  than  4-ounce  pressure  is  inferior,  and  this  is  true  as  a  mat- 
ter of  fact  generally. 

The  record  transcript  of  proceedings  January  17,  at  page  5, 
apeaks  on  thiB  subject  as  follows; 

Mr.  Gray: 

Q.  Mr.  MoUnard,  what  is  the  normal  pressure  which  you  at- 
tempt to  maintain  to  supply  to  the  various  customers  of  the 
oompany? 

A.  Poor  oimoos  all  over  the  eoontry  is  the  normal  pressure 
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that  they  give,  but  we  give  the  customers  the  benefit  of  a  higher 
pressure  than  that,  probably,  say  90  per  cent,  conservatively, 
of  the  year. 

The  witness  explained  that  the  record  of  pressure  is  kept  by 
the  company  at  approximately  thirty  recording  stations  in  Okla- 
homa City,  the  record  being  kept  by  a  recording  gage  at  each 
regulator,  such  (pressure)  gage  being  operated  by  something 
like  clockwork,  and,  when  in  proper  working  order,  recording 
the  pressure  at  each  hour  of  the  day  or  night.  Charts  are  de- 
signed to  record  pressure  for  seven  days.  In  accordance  with  the 
agreement  of  this  witness  on  the  stand,  the  company  furnished 
to  the  Commission  the  pressure  gage  charts  from  regulation 
stations  for  the  months  of  December,  1917,  and  January,  1918. 

The  witness  explained  on  the  stand  that  extreme  cold  weather 
Fometimes  interferes  with  the  proper  working  of  these  gages 
by  causing  clocks  to  stop,  and  the  charts  furnished  to  the  Com- 
laission  indicate  that  there  was  consideral^le  trouble  of  this  char- 
acter during  the  months  involved.  There  is  sufficient  evidence, 
however,  in  the  charts  available,  to  enable  the  Commission  to 
determine  the  character  of  pressure  maintained  at  all  times  and 
at  all  stations.  Where  the  clock  at  a  certain  station  is  shown 
to  have  stopped  at  a  certain  time,  comparison  of  the  record  of 
another  station  showing  substantially  similar  pressure  has  been 
considered  an  indication  of  what  the  complete  record  for  such 
station  would  have  probably  shown.  The  number  of  compari- 
sons where  such  indirect  evidence  of  pressure  has  been  used  is 
small.  The  Commission  has  taken  the  pressure  at  the  regulator 
in  each  case  to  indicate  pressure  delivered  to  the  consumer.  Tt 
is  evident,  however,  and  admitted  in  testimony,  that  the  pres- 
sure actually  delivered  to  the  consumer  is  less  than  the  pressure 
at  the  r^ulator,  depending  upon  distance  of  the  consumer  from 
the  r^ulator.  It  follows,  therefore,  that  in  using  the  figures 
that  have  been  the  basis  for  the  Ccmunission's  conclusion,  as  to 
the  extent  of  the  insufficiency  of  service,  there  is  a  certain  ele- 
ment of  doubt  which  has  been  resolved  in  favor  of  the  defendants. 
On  the  other  hand  there  are  instances  where,  in  order  to  avoid 
a  too  burdensome  complication  of  the  necessary  adjustment  be- 
tween the  d^endants  and  the  public,  the  records  from  several 
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relators  have  beeu  composed  or  oombined  on  what  appeared 
to  be  a  reasonable  average  involving  concessions  in  some  instances 
in  favor  of  the  defendants,  and  in  others  favorable  to  the  public. 

In  computing  the  extent  of  the  insufficiency  of  service  the 
Commission  has  considered  that  the  defendants  assumed  to  give 
service  during  twenty-four  hours  each  day,  and  an  analysis  of 
the  evidence  furnished  by  the  pressure  charts  has  enabled  the 
Commission  to  determine  the  number  of  hours  in  each  month  in 
which  service  was  less  than  normal.  Full  credit  has  been  allowed 
the  defendants  for  each  hour  where  pressure  was  4  ounces  or 
better.  Hours  when  pressure  was  3  ounces  have  been  rated  at 
Y5  per  cent  normal ;  2  ounces,  50  per  cent,  1  ounce,  25  per  cent, 
and  less  than  1  ounce,  zero.    By  way  of  illustration : 

Twelve  hours  at  3  oz.  pressure  were  considered  9  hours  nor- 
mal. 

Twelve  hours  at  2  oz.  pressure  were  considered  6  hours  nor- 
mal. 

Twelve  hours  at  1  oz.  pressure  were  considered  3  hours  nor- 
mal. 

Twelve  hours  at  less  than  1  oz.  pressure  were  deducted  in 
whole  from  the  total  nmnber  of  hours  in  the  period. 

The  plan  of  adjustment  above  outlined,  the  Commission  real- 
izes, does  not  account  for  the  amount  of  gas  actually  consumed 
at  pressures  less  than  4  ounces,  as  contended  for  by  the  gas  com- 
panies, and  as  verified  or  rather  asserted  by  gas  engineers  and 
handbooks. 

On  this  point  the  Ohio  Commission  advises  the  Oklahoma 
(Commission  as  follows :  " .  .  .  The  meter  will  register  the 
same  amount  of  gas  regardless  of  delivery  pressura  In  other 
words,  domestic  meters  measure  volume  irrespective  of  pressure. 
The  relation  of  pressure  to  heating  value  is  illustrated  as 'fol- 
lows :  One  thousand  feet  of  gas  at  atmospheric  pressure  will  give 
a  certain  amount  of  heat.  The  heat  of  1,000  feet  of  gas  under 
1-ounce  pressure  will  give  the  equivalent  to  1,004.2  feet;  under 
2-ounce  pressure,  1,008.5  feet;  under  3-ounce  pressure,  1,012.7 
feet;  under  4-ounce  pressure,  1,017  feet;  under  5-ounce  pressure, 
1,021.2  feet;  and  under  6-ounce  pressure,  1,025.5  feet" 

This  closely  accords  to  the  testimony  given  by  Dr.  De  Barr,  of 
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the  University  of  Oklahoma,  and  others  who  testified  upon  this 
subject  at  the  hearing  before  the  Oommission* 

On  February  11,  1918,  the  Oklahoma  Gks  &  Electric  Com- 
pany filed  with  the  Commission  a  letter  referring  to  certain 
meter  tests  made,  and  our  oil  and  gas  department  concerning  this 
has  the  following  to  say : 

To  the  Commission : 

In  response  to  the  attached  communication  from  the  Okla- 
homa Gas  &  Electric  Company  in  reference  to  tests  made  in  pres- 
ence of  the  Commission's  representative,  Mr.  Wiseman,  on  Feb- 
ruary 7,  1918.    The  following  is  Mr.  Wiseman's  report: 

"Data  on  test  of  small  tin  gas  meter  in  test  room  of  the  Okla- 
homa Gas  &  Electric  Company  with  i"  pipe  from  the  regulator 
to  the  meter  about  20"  with  six  (6)  elbow  bends.  About  4 J" 
pipe  from  meter  to  stove.  Stove  was  small  heater  with  no  mixer 
for  the  supplying  of  air  to  aid  combustion. 

"Tests  were  made  as  follows: 


PreBsnre  in  Ounces. 


Cubic  Feet  of  Gkis 

BegiBtered  on 

Meter. 


Length  of  Test  in 
Minutes. 


The  result  of  the  test  shown  in  their  letter  is  exactly  the  same 
as  Mr.  Wiseman's. 

We  were  taking  off  some  accounts  previous  to  the  hearing  for 
an  increase  in  electric  rates,  when  we  happened  to  discover  that 
they  were  making  this  test.  Therefore,  Mr.  Wiseman  stayed 
during  t^  teet^  widi  the  result  of  the  above  report 
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This  department  has  not  made  a  report  to  the  Commission  on 
this  particular  test,  for  the  reason  that  the  same  was  nc^  an 
official  test  on  our  part. 

We  are  making  tests  to-day,  which  will  he  before  the  Com-^ 
mission  as  soon  as  results  are  compiled. 

Respectfully  submitted, 
(Signed)      A.  L.  Mitchell, 
Gas  &  Electric  Department 
Oklahoma  City,  Oklahoma. 
February  22,  1918. 

The  Bureau  of  Mines,  in  a  letter  to  the  Commission,  has  this 
to  say  of  gas  meters,  to  wit :  "All  gas  meters  have  proved  unsat- 
isfactory at  times,  and  cause  unlimited  litigation  and  trouble. 
The  orifice  meter  is  much  more  accurate  than  the  proportional 
type,  and  should  be  used  in  measuring  the  large  quantities  of 
gas,  but  cannot  be  used  for  domestic  or  small  commercial  serv- 
ice. We  have  always  considered  a  meter  as  more  of  an  umpire 
than  an  absolute  scientific  measurement  of  the  gas,  each  party 
being  willing  to  abide  by  the  recorded  amounts  until  they  were 
clearly  wrong  and  beyond  tolerance  by  one  side  or  the  other. 
When  carefully  watched  and  tested  there  is  no  reason  why  a 
meter  cannot  be  kept  in  such  condition  that  neither  party  shall 
have  a  grievance  which  cannot  be  compromised.'' 

The  plan  suggested  is  supported  by  the  testimony  of  those 
who  found  their  meters  running  while  they  got  no  heat,  and  has 
a  basis  of  justice  in  the  qiumtum  meruit  of  service  rend^ed  by 
the  defendants,  and  the  satisfaction  received  by  the  people ;  for, 
as  stated  in  order  No.  1028,  supra,  "the  grantee  or  beneficiary 
under  a  franchise  undertakes  to  render  service  to  the  public,  not 
merely  to  supply  a  commodity  which  when  furnished  in  insuffi- 
cient quantity  is  of  no  practical  benefit" 

Computation  of  deficiency  of  service  was  made  for  each  month 
separately. 

Had  pressure  been  equal  at  all  points  throughout  the  city,  de- 
duction of  uniform  percentages,  respectively,  from  the  bills  fur- 
nished for  December  and  January  would  have  been  a  fair  basi& 
for  adjustment.  Such,  however,  was  not  the  case.  The  pressure 
charts  show  that,  in  several  sections  of  the  city,  pressure^  while 
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less  than  usually  furnished  by  the  company,  was  at  no  time  less 
&an  4  ounces.  In  other  sections  there  were  long  perio<Is  on 
many  days  where  pressure  was  less  than  1  ounce.  Every  step 
on  the  scale  between  zero  and  4  ounces  was  recorded  on  every 
day  of  extreme  cold  weather  at  some  point  or  points  in  the  city. 
This  condition  imposed  upon  the  Conmiission  the  task  of  deter- 
mining boundaries  for  districts  where  pressure  could  be  reasona- 
bly construed  as  approximately  uniform,  and  working  out  an 
adjustment  basis  for  each  of  such  districts. 

In  arriving  at  conclusions  as  a  basis  for  determining  the 
toimdaries  of  such  districts,  it  has  been  necessary  to  make  a 
study  of  the  ^distributing  system  of  the  Oklahoma  Gas  &  Elec- 
tric Company  from  its  maps,  and  to  take  into  consideration  such 
matters  as  location  of  high-pressure  mains,  distance  from  regii- 
lators,  density  of  population  indicating  relative  number  of  con- 
sumers within  each  district,  etc 

It  must  be  borne  in  mind  that  the  percentage  of  insufficiency 
of  service  found  by  the  Commission  does  not  mean  that  such  per- 
centage of  service  was  uniform  throughout  the  month.  In  nearly 
all  parts  of  the  city,  pressure  was  below  normal  on  extreme  cold 
<lays,  and,  as  already  suggested,  in  certain  sections  was  zero  on 
Ruch  days;  but  the  percentage  of  insufficiency  for  the  month 
takes  into  consideration,  not  only  such  days,  but  the  far  greater 
number  of  days  when  service  was  sufficient. 

While  the  Commission's  records  are  complete  as  to  ownership 
of  the  two  defendant  corporations,  this  question  has  not  been  re- 
garded as  material.  It  may  be  said,  however,  that  there  is  no 
evidence  to  support  the  allegations  in  the  complaint  touching 
the  subject. 

The  question  of  the  feasibility  of  storage  facilities  for  a  re- 
serve supply  of  gas  must  be  decided,  as  far  as  the  record  in  this 
case  is  concerned,  against  the  contention  of  the  complainants. 
Their  all^ation,  that  such  relief  is  reasonably  available,  is  not 
supported ;  the  fact  is  that  it  is  impossibla 

The  effect  of  the  installation  and  operation  of  absorption  plants 
for  the  extraction  of  gasolene  from  the  gas  in  transportation 
throu^  the  pipes  of  the  Oklahoma  Natural  Gas  Company  before 
delivery  to  the  Oklahonui  Gas  &  Electric  Company  was  raised  in 
the  testimony.    The  defendants  state  that  there  are  four  absorp- 
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tion  plants  on  the  lines  of  the  Oklahoma  Natural  Gas  Company 
through  which  gas  is  supplied  to  Oklahoma  City,  but  contend 
that  the  operation  of  these  plants  in  no  material  d^ree  causes 
reduction  of  the  calorific  properties  of  the  gas. 

Dr.  Edwin  De  Barr,  chemist  at  the  Oklahoma  State  University 
for  twenty-five  years,  and  director  of  the  School  of  Chemical 
Engineering,  testified  as  follows : 

Mr.  Ames: 

Q.  Does  the  extraction  of  the  gasolene  content  and  the  water 
that  may  be  in  the  natural  gas  make  it  an  inferior  fuel  ? 

A.  Practically  no  reduction.  Possibly  there  might  be  a  re- 
duction of  from  1  to  20  per  cent  in  its  B.  T.  unit  value ;  that  is. 
its  burning  unit  value.  My  authority  for  stating  that  is  bulle- 
tin No.  120,  published  by  the  Fuel  Administrator  of  the  United 
States,  Mr.  BurrelL 

Other  witnesses  before  the  Commission  in  this  and  otiier  case« 
have  testified  to  the  same  effect.  The  bulletin  referred  to  by 
Dr.  De  Barr,  in  its  summary  on  the  subject  of  the  absorption 
method  of  extracting  gasolene  from  natural  gas,  says:  "The 
removal  of  gasolene  does  not  reduce  the  heat  value  of  the  gas  to 
an  appreciable  extent.  In  the  case  of  natural  gas  from  two  fields 
that  the  authors  of  this  paper  experimented  with,  extracting  the 
gasolene  lowered  the  heat  value  only  3  per  cent  in  one  case  and 
2.2  per  cent  in  the  other." 

The  Public  Utilities  Commission  of  Ohio,  in  discussing  this 
point  in  a  letter  to  the  Commission,  has  this  to  say :  "Average 
natural  gas  containing  gasolene  produces  about  1  pint  per  thou- 
sand cubic  feet  There  is  very  little  loss  of  heating  units  in  the 
removal  of  gasolene^  from  the  fact  that  there  is  a  shrinkage  in 
eacdi  thousand  oubic  feet  of  about  40  feet  of  gas,  and  the  heating 
units  in  the  remainder  would  not  be  affected  over  1  per  cent." 

The  Bureau  of  Mines  working  under  the  D^artment  of  the 
Interior  advises  the  Commission  as  follows : 

"SoHsalled  dry  gas  in  Oklahoma  or  any  field  which  oontains 
enough  of  the  higher  hydrocarbons  to  make  their  extraotion 
profitable  is  always  a  gas  of  exceptional  B.T.U.  value.  Evea 
after  the  drying  of  these  gases  they  have  B.T.U.  values  far 
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above  that  of  pure  methane,  due  to  the  othane  and  other  higher 
members  which  are  not  condensed  by  the  absorption  or  com- 
pression treatments. 

'^R^arding  the  actual  losses  of  B.T.IT.  value,  we  will  quote 
Mr.  Biddison^s  complete  tests  to  determine  the  losses : 

"  'The  reduction  in  heating  value  due  to  the  recovery  of  the 
gasolene  content  can  be  closely  estimated.  Suppose  a  given  gas 
has  a  gasolene  content  of  100  gallons  of  gasolene  per  million 
feet  of  gas,  or  .0001  gallons  per  cubic  foot  of  gas.  The  gasolene 
made  by  the  absorption  process  will  cause  a  shrinkage  in  volume 
of  the  gas  treated,  each  gallon  of  gasolene  being  equal  to  about 
35  feet  of  vapors.  Then  .0001  gallons  of  gasolene  extracted  from 
1  cubic  foot  of  gas  would  cause  a  shrinkage  of  .0001  x  35,  or 
.0035  cubic  feet,  leaving,  out  of  each  cubic  foot  treated,  .9965 
cubic  feet  available  for  marketing.  Now,  gasolene  of  the  nature 
made  by  this  process  has  a  heating  value  of  about  20,400  B.T.TJ. 
per  pound,  and  is  of  about  80  Baume  gravity,  or  5,549  x  20,400 
or  113,200  B.T.TJ.  per  gallon.  The  .0001  ^llon  extracted  from 
1  cubic  foot  of  gas  would  contain  113,200  x  .0001,  or  11.3 
B.T.U. 

"  *If  the  gas  contained  before  treatment  1,000  B.T.U.  per 
cubic  foot,  the  residue  of  .9965  cubic  feet  would  contain  1,000 
minus  11.3,  or  988.7  B.T.U.  If  .9965  cubic  feet  contain  988.7 
B.T.U.,  the  heating  value  per  cubic  foot  is  988.7  divided 
by  .9965,  or  992.17  B.T.U.  per  cubic  foot.  Thus  the  extrac- 
tion of  100  gallons  per  million  of  gasolene  from  a  gas  of  1,000 
B.T.U.  heating  value  results  in  a  reduction  of  992  B.T.U.  or 
.8  of  1  per  cent.  The  effect  on  a  gas  of  any  other  heating  value 
of  gasolene  yield  can  be  similarly  calculated.     .     .     . 

"  'The  reduction  in  heating  value,  noted  above,  is  so  small  as 
to  have  no  effect  on  the  value  of  the  gas  to  the  consumer,  and  of 
this  total  reduction  a  portion  takes  place  during  transmission 
of  the  gas  without  an  absorption  plant,  due  to  the  natural  con- 
densation of  gasolene  in  the  transmission  lines.  This  conden- 
sation has  been  a  source  of  endless  trouble  and  expense  in  the 
past,  due  to  the  effect  of  the  condensate  upon  rubbers  used  in 
pipe-line  couplings,  and  the  elimination  of  this  trouble  and  ex- 
pense has  been  the  prime  reason  for  the  installation  of  some 
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***...  Even  though  a  drying  plant  reduces  the  B.T.U. 
value  2  per  cent,  if  the  drying  plants  were  not  in  use  the  con- 
densate collecting  in  drips  would  and  always  has  reduced  the 
heating  value  at  least  half  this  much;  but  until  the  drying  plants 
were  installed  this  feature  was  considered  natural  and  no  thought 
given  to  it  As  a  matter  of  fact,  it  is  an  immaterial  point,  since 
the  varying  and  inefficient  methods  of  burning  gas  far  outweigh 
and  hide  any  variation  in  its  B.T.U.  value  as  small  as  1  or  2 
per  cent.' " 

During  the  acute  periods  wherein  patrons  suffered  from  cold 
on  account  of  lack  of  gas,  the  absorption  plants  on  the  gas  lines 
v/ere  not  in  operation.  During  this  time,  in  the  oil  and  gas  fields 
lease  operations  were  susp^ided  largely  on  account  of  inability 
to  use  gas  as  fuel,  gas  lines  on  leases  being  generally  frozen  up, 
and  even  railroad  engines  performed  indifferently,  and  some  of 
them  not  at  all,  on  account  of  inability  to  keep  up  steam.  And 
during  those  times  operators  of  absorption  plants  were  unable 
to  keep  the  same  running  on  account  of  the  freezing  of  water 
lines,  steam  lines,  sprayers,  etc. 

All  authorities  contributing  to  the  information  of  the  Oom- 
mission  agree  that  the  extraction  of  gasolene  from  natural  gas 
by  the  absorption  process  produces  a  more  uniform  commodity 
for  delivery  to  the  public,  and  that  in  the  absence  of  the  applica- 
tion of  such,  or  some  similar  process,  the  amount  of  gasolene  and 
moisture  in  gas  transportation  lines  collects  at  the  low  points 
And  reduces  the  carrying  capacity  of  the  pipe,  and  in  some  in- 
stances nearly,  if  not  wholly,  obstructs  the  passage  of  gas. 

In  these  proceedings  it  has  been  asserted  that  the  transporta- 
tion company  has  been  negligent  in  failure  to  extend  its  lines  to 
other  and  more  abundant  sources  of  supply.  The  record  shows 
(and  the  testimony  on  this  point  is  undisputed  and  hence  pre- 
sumably bona  fide)  that  in  1916  the  officials  of  the  company 
conceived  the  project  of  extending  its  lines  to  the  Kay  county 
field  near  the  E^ansas  line,  and  to  the  Loco  field  near  the  Texas 
line;  that  they  endeavored  to  secure  gas  of  the  owners  of  gas 
wells  in  those  fields;  that  tiiey  found  such  own^  reluctant  to 
bind  themselves  for  future  delivery  to  a  company  with  no  pipe- 
line facilities  in  the  particular  localities  involved;  that  the  of- 
ficers for  and  on  behalf  of  the  company  undertook  to  secure  pipe 
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for  tiie  extension  of  its  lines ;  that  they  found  the  steel  mills  over- 
nm  with  orders,  unable  to  make  prompt  deliveries,  and  there- 
tore  unwilling  to  acci^pt  orders  and  promise  such  deliveries ;  that 
nevertheless  they  succeeded  in  placing  an  order  for  sufficient  pipe 
t(»  extend  from  the  main  line  of  the  company  to  the  Morrison 
field ;  that  delivery  was  promised  in  ample  time  to  allow  the  con- 
struction of  a  branch  line  into  the  Morrison  field  before  the  win- 
ter of  1917-18,  but  that  on  account  of  war  conditions  the  mills 
were  unable  to  make  deliveries  of  pipe  as  ordered;  that  there- 
upon the  company  borrowed  pipe,  and  by  prematurely  abandon- 
ing a  failing  field,  redeemed  other  pipe,  and  thus  finally  suc- 
ceeded in  reaching  the  Morrison  field,  but  not,  however,  until 
the  present  supply  of  the  transportation  company  had  become  so 
short  as  to  be  insufficient  for  the  proper  accommodation  of  all  its 
patrons.  And,  too,  the  pipe  line  thus  laid  being  not  of  material 
selected  by  dboice,  but  of  that  compelled  by  emergency,  proved 
too  small  to  afford  sufficient  gas  in  times  of  stress  brought  on  by 
abnormal  odd  weather.  Thus  viewing  the  situation  in  the  light 
of  the  facts  as  they  are,  and  laying  aside  all  bias  naturally  aris- 
ing on  account  of  unsatisfactory  service,  the  justice  of  the  situa- 
tion impels  the  conclusion  that  the  charge  of  negligence  in  this 
respect  is  unfounded  and  unreasonable. 

iThe  Conunission  has  been  asked  why  it  does  not  order  the 
Oklahoma  Natural  Gas  Company  to  extend  its  lines  to  other 
fields.  The  futility  of  such  requirement,  since  the  failure  of 
the  former  sufficient  supply  of  gas,  is  apparent  from  the  record 
in  this  case,  and  upon  the  record  made  the  Commission  is  not 
called  upon  to  determine  the  validity  of  such  requirement  and 
thus  foreclose  the  point,  but,  in  order  that  all  parties  may  have 
the  benefit  (rf  the  argument  of  the  company  and  thus  be  prepared 
to  more  fully  advise  the  Commission,  should  further  occasion 
arise,  the  position  of  tiie  company  on  this  point  is  set  forth  as 
stated  by  counsel,  and  is  a&  follows : 

"In  its  organization  its  main  purposes  were  to  acquire  by  pur- 
chase, lease,  or  otherwise  land  in  Oklahoma,  Indian  Territory^ 
and  elsewhere  containing  natural  gas,  oil,  and  other  minerals, 
and  also  to  acquire  die  natural  gas,  oil,  and  other  minerals  them- 
selves, and  to  sell  the  same,  and  to  build  and  maintain  pipe  lines 
through  which  to  convey  tiie  same  to  the  purchasers.     By  the 

P.U.R.191SC. 

Digitized  by 


Google 


480  OKLAHOMA  CORPORATION  COMMISSION. 

terms  of  its  charter  its  operations  are  not  restricted  to  Okla- 
homa, but  may  extend  into  any  state.  It  was  granted  its  char- 
ter under  no  special  act  of  the  legislature,  which  placed  any 
positive  or  aflSrmative  duty  upon  it,  but  its  charter  was  the  gen- 
eral incorporation  law  of  the  territory  of  Oklahoma,  under  which 
it  filed  its  articles  of  incorporation,  and  the  powers  granted  were 
permissive  only,  and  not  mandatory. 

"Judge  Marshall,  United  States  district  judge  for  the  district 
of  Utah,  sitting  in  the  district  court  of  the  United  States  for  the 
district  of  Kansas,  on  July  24,  1918,  passed  upon  the  question 
suggested  by  you  in  the  case  of  Fidelity  Title  &  T.  Go.  v.  Kansas 
Natural  Gas  Co.  219  Fed.  614.  There  the  Kansas  Natural  Gas 
Company,  an  organization  similar  to  the  Oklahoma  Natural  Gas 
Company,  was  in  the  hands  of  a  receiver,  and  the  Kansas  Pub- 
lic Utilities  Commission  had  ordered  the  receiver  to  exteiid  the 
line  of  the  Kansas  Natural  Gas  Company  to  new  supplies  of 
gas.  The  receiver  applied  to  the  Federal  court  for  directions  as 
to  whether  he  should  comply  with  the  order  or  not ;  and  the  Fed- 
eral court  held  that  compliance  could  not  be  required,  and  di- 
rected the  receiver  not  to  ccnnply  with  the  order  of  the  C(Mnmis- 
sion.    In  the  opijiion  the  court  said :  * 

"  ^The  Kansas  Natural  Gas  Company  is  a  foreign  corporation. 
It  was  duly  admitted  to  do  business  in  Kansas.  The  business 
it  was  authorized  to  do  and  waa  in  fact  engaged  in  was  the  ob- 
taining of  supplies  of  natural  gas  by  purdiase  or  by  lease  of 
wells  and  the  transportaticoi  of  this  gas  by  pipe  lines  to  various 
cities  in  Kansas  and  adjoining  states,  where  it  was  sold  to  local 
public  service  corporations  or  to  manufacturing  plants.  It  was 
not  a  cammccn  carrier^  but  it  waa  granted  the  right  of  eminent 
domain,  and  its  business  was  such  as  to  give  the  public  an  inter- 
est in  it.  By  reason  of  the  eaiiij  into  Kansas,  and  the  grant  to 
it  of  the  right  of  eminent  domain,  it  entered  into  an  obligation 
to  the  state  to  die  extent  of  and  with, reject  to  its  prop^*ty  de- 
voted to  this  quaai  public  service  that  prevented  its  abandonment 
of  that  service.  The  bondholders  took  their  mortgage,  witii  notice 
of  this  fundamental  obligation  and  subject  to  it  On  f oreolosure, 
the  purchaaer  must  buy  the  property  subject  to  the  same  duty. 
The  statOy  because  of  the  publio  U^^terest,  has  the  povmr  to  pre- 
ficribe  leasonable  rates  for  gae  sdd,  and  to  seoure  the  efficiency 
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of  the  service  by  reasonable  regulations;  and  it  is  not  to  be 
doubted  that  a  receiver  of  the  property  of  the  corporation  must 
operate  it  in  accordance  with  valid  state  laws  in  req>ect  thereto. 
But  what  are  the  limits  of  the  duty  to  the  state  or  public  ?  There 
was  no  specific  contract  or  charter  provision,  no  exclusive  right 
granted  so  as  to  imply  a  contract  to  supply  the  full  needs  of  those 
depending  on  the  monopoly  and  for  whose  interest  the  grant  was 
made.  The  action  of  the  state  was  only  permissive.  The  com- 
pany was  not  obligated  to  build  any  pipe  line  or  to  furnish  any 
gas.  So  far  as  it  availed  itself  of  tins  permission,  its  property 
used  for  the  quasi  public  service  was  affected  by  the  public  inter- 
est, and  its  use  of  the  property  in  this  business  was  subject  to 
valid  state  regulation ;  but  it  did  not  become  a  mere  agency  of  the 
state,  and  was  under  no  obligation,  contractual  or  other,  to  in- 
crease its  investment  or  build  new  lines.  It  did  not  manufacture 
gas.  It  purchased  wells  and  transported  gas  by  pipe  line.  These 
wells  were  gradually  exhausted.  The  lines  were  extended  and 
more  distant  wells  obtained,  until  the  system  extended  into  sev- 
eral states.  The  security  of  the  bondholders  is  constantly  dissi- 
pated by  the  consumption  of  the  property,  and  this  method  has 
Jed  to  the  insolvency  of  the  corporation.  If  by  its  entry  into 
Kansas  the  company  entered  into  an  obligation  to  constantly 
buy  new  wells  and  extend  its  lines  to  new  gas  fields  so  as  to  con- 
stantly furnish  to  the  cities  of  Kansas  an  adequate  supply  of  gas, 
the  security  of  the  bondholders  was,  indeed,  illusory.  The  imder- 
taking  was  one  necessarily  ending  in  bankruptcy. 

"  'It  is  well  settled  that  a  railroad  company  chartered  to  build 
a  particular  line  under  a  permissive  charter  is  not  liable  to  the 
state  for.  a  failure  to  build  it,  and  that  only  so  far  as  it  does  build 
is  its  property  affected  by  the  public  interest.  York  &  N.  M. 
E.  Co.  V.  Reg.  1  EL  &  Bl.  858,  864,  118  Eng.  Reprint,  657,  7 
Eng.  Ry.  &  C,  Cas,  459,  1  C.  L.  R.  119,  22  L.  J.  Q.  B,  N.  S. 
225,  17  Jur.  630,  1  Week.  Rep.  358;  Edinburgh  P.  &  D.  Ry. 
Co.  V.  Philip,  2  Macq.  H.  L.  Cas.  526,  3  Jur.  N.  S.  249,  6 
Week.  Rep.  377 ;  State  ex  reL  Atty.  Gen.  v.  Southern  Minnesota 
R  Co.  18  Minn.  40,  Gil.  21 ;  Weymouth  v.  Penobscot  Log  Driv- 
ing Co.  71  Me.  29.  And  a  fortiori,  that  such  a  oomtpany  can- 
not foe  required  to  construct  a  new  or  branch  line.     I  know  of 
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no  reason  why  this  well-settled  principle  is  not  applicable  in  this 
case/ 

"This  is  the  only  case  we  know  of  where  the  question  has 
been  directly  passed  upon  as  to  gas  pipe-line  companies*  In  the 
ease  of  Atchison,  T.  &  S.  F.  R.  Co.  v.  Eailroad  Commission^ 
173  Cal.  577,  L.R.A.— ,  — ,  P.U.R1917B,  336,  160  Pac.  828, 
the  supreme  court  of  California  held  that  under  the  Public 
Utilities  Act  of  that  state  authorizing  the  Eailroad  Commission 
to  order,  after  hearing,  additions,  extensions,  repairs,  or  im- 
provements, the  Commission  had  no  power,  where  a  branch  line 
of  railway  had  been  destroyed  and  service  thereon  discontinued 
for  about  twenty  years,  to  require  the  railway  company  to  re- 
establish that  branch  line;  and  that  to  compd  a  railway  com- 
pany to  apply  its  property  to  the  construction  and  operation  of 
a  line  of  road  which  it  does  not  desire  to  construct  or  operate 
is  to  take  its  property  without  due  process  of  law. 

"In  the  third  syllabus  the  court  said:  ^Under  §  36,  Public 
Utilities  Act  (Stat.  1911 — ^Ex.  Sess.— page  36),  authorizing  the 
Eailroad  Commission  to  order,  after  hearing,  "additions,  exten- 
sions, repairs,  or  improvements  to"  the  existing  plant,  equipment, 
apparatus,  facilities,  etc.,  of  a  public  utility,  the  Eailroad  Com- 
mission had  no  power  to  require  a  railroad  company  to  extend 
its  line  of  railroad  or  to  build  a  new  line  to  connect  with  its 
existing  line  points  which  have  not  theretofore  been  connected, 
and  which  the  company  has  not  undertaken  so  to  connect;  since 
a  railroad  company  constructing  a  line  between  given  points  does 
not  undertake  to  supply  the  transportation  needs  of  any  territory 
not  reached  by  its  lines.' 

"In  the  case  of  Public  Service  Commission  v.  Philadelphia, 
B.  &  W.  E.  Co.  122  Md.  438,  89  AtL  726,  the  court  of  appeals  , 
of  Maryland  said  in  the  second  and  third  syllabi : 

"  ^Where  a  railroad  branch  line  had  been  abandoned  more 
than  twelve  years  prior  to  the  passage  of  Public  Service  Law 
(Act  April  5,  1910,  chap.  180;  Code  Pub.  Civ.  Laws,  art.  23, 
§§  413-488),  the  Commission  had  no  jurisdiction  to  compel  the 
railroad  company  to  rebuild  and  operate  it 

"  'Acts  1866,  chap.  148,  §  12,  authorized  a  railroad  company 
to  locate  and  construct  a  railroad  from  the  water  of  Chesapeake 
bay  in  Kent  county  throu^  to  the  north  side  of  Sassafras  river, 
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in  Cecil  county,  or  to  some  other  point  on  the  line  of  Queen 
Anne's  &  Kent  Eailroad  as  might  be  deemed  advisable.  Held, 
that  the  charter  was  merely  permissive,  and  not  mandatory,  and 
hence  a  railroad  company  and  its  successors  could  not  be  com- 
pelled to  complete  or  maintain  a  branch  line  after  it  has  been 
found  unremunerative/ 

"In  Northern  P.  K.  Co.  v.  Washington  Territory,  142  U.  S. 
492,  35  L.  ed.  1092,  12  Sup.  Ct.  Rep.  283,  Justice  Gray  said: 
*If  the  charter  of  a  railroad  corporation  simply  authorizes  the 
corporation,  without  requiring  it,  to  construct  and  maintain  a 
railroad  to  a  certain  point,  it  has  been  held  that  it  cannot  be 
compelled  by  mandamus  to  complete  or  maintain  its  road  to 
that  point,  when  it  would  not  be  remunerative.' 

"As  we  observed  above,  the  charter  of  the  Oklahoma  Natural 
Qas  Company  is  merely  permissive,  and  is  not  mandatory ;  and 
if  it  could  be  compelled  to  construct  a  line  to  new  fields,  upon 
the  exhaustion  of  those  fields  it  could  be  required  to  again  ex- 
tend; and,  as  stated  by  Judge  Marshall  in  the  case  first  above 
cited,  such  an  undertaking  would  be  one  necessarily  ending  in 
bankruptcy. 

"Furthermore,  it  was  held  by  the  circuit  court  of  appeals  of 
the  eighth  circuit  in  the  case  of  Haskell  v.  Cowham,  109  C.  C. 
A.  235,  187  Fed.  403,  and  by  the  Supreme  Court  of  the  United 
States  in  West  v.  Kansas  Natural  Gas  Co.  221  U.  S.  229,  55 
L.  ed.  716,  35  L.E.A.(N.S.)  1193,  31  Sup.  Ct  Eep.  564,  and 
in  Haskell  v.  Kansas  Natural  Gas  Co.  224  U.  S.  217,  56  L.  ed. 
738,  32*Sup.  Ct  Eep.  442,  that  natural  gas  is  property;  that 
while  in  the  earth  it  is  irealty  and  belongs  to  the  owner  of  the 
land,  and  when  brcwght  to  the  surface  is  personal  property,  and 
that  the  same  is  a  legitimate  subject  of  interstate  c(»nmerce,  and 
that  it  is  not  within  the  power  of  a  state  to  forbid  or  prevent  a 
sale  of  the  same  in  interstate  commerce.  It  will  readily  be  ob- 
served that  the  transportation  and  sale  of  natural  gas,  the  same 
being  property  and  an  article  of  commerce,  is  a  very  different 
thing  irom  the  performance  of  a  service  pure  and  simple,  such 
as  a  railway  company,  a  telegraph  company,  a  telephone  com- 
pany, and  other  similar  public  service  institutions  perform. 
Thwe  they  sell  no  commodity  or  property,  but  render  a  service 
pure  and  simple.    And  it  seems  to  us  that  when  it  is  held  tha,t 
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gas  is  personal  property,  and  a  Intimate  subject  of  interstate 
commerce  whose  sale  in  interstate  oommesrce  cannot  be  forbidden, 
this  may  be  used  as  a  test  to  determine  the  power  of  the  state 
to  require  a  company  to  extend  its  line  for  the  purpose  of  getting 
gas  to  sell  to  a  particular  person,  corporation,  or  community.  In 
other  words,  even  if  the  Oklahoma  Natural  Gas  Company  e^ 
tended  its  lines  and  acquired  gas,  it  is  not  within  th»  power  of 
the  state  to  prevent  it  from  selling  the  gas  in  interstate  com- 
merce, and  to  require  it  to  sell  it  to  a  particular  person^  corpora- 
tion, or  city. 

"The  Oklahoma  Natural  Gas  Company,  we  understand,  has 
never  exercised  or  sought  to  exertise  the  power  of  eminent  do- 
main, but  has  always  acquired  its  right  of  way  by  purchase 
through  private  negotiation.  If  we  assume,  however,  that  in  so 
far  as  its  pipe  line  is  concerned  it  could  acquire  its  ri^t  of  way 
by  condemnation,  yet  it  is  not  within  its  power  to  acquire  either 
gas,  gas  lands,  or  gas  leases  by  condemnation.  It  has  no  power 
to  require  anybody  to  sell  it  gas,  gas  lands,  or  gas  leases,  and 
we  think  that  this  fact  is  conclusive  that  it  may  not  be  required 
to  extend  its  line  to  any  field.  As  was  said  by  the  supreme  court 
of  California  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Railroad  Com- 
mission, supra,  *the  duty  to  maintain  the  line  was  dependent 
upon  the  right  to  maintain  it;'  and  here  the  duty  to  acquire 
gas  in  remote  fields  is  dependent  upon  the  right  to  acquire  it, 
and  the  Oklahoma  Natural  Gas  Company  has  no  right  to  acquire 
gas  unless  the  parties  owning  the  same  are  willing  to  sell  the 
gas  to  it.  The  Oklahoma  Natural  Gas  Company's  ri^t  to  ac- 
quire gas  is  wholly  dependent  upon  the  owner's  willingness  to 
sell.  It  is  conditional,  and  not  absolute.  And  the  Commission 
is  wholly  without  power  to  require  any  owner  of  gas  land,  leases, 
or  wells  to  sell  its  gas  to  the  Oklahoma  Natural  Gas  Company. 

"A  company  dealing  in  natural  gas,  even  though  it  be  a  public 
service  corporation,  occupied  a  different  status  from  that  occu- 
pied by  artificial  gas  companies  and  electric  li^t  companies,  and 
the  difference  is  this :  Artificial  gas  companies  and  electric  com- 
panics  undertake  to  give  service  generally.  They  manufacture 
their  service;  their  supply  has  no  natural  limits,  and  they  may 
therefore  go  on  perpetually;  whereas,  a  natural  gas  company  un- 
dertakes to  furnish  gas  only  so  long  as  its  supply  lasts,  and  it  is 
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Imown  that  the  supply  is  limited  and  subject  to  exhaustion. 
Under  these  circumstances  the  rule  applicable  to  artificial  gas 
•companies  and  electric  light  companies  is  not  applicable  to  a 
natural  gas  company.  The  latter  owns  certain  gas  fields,  and 
therefore  a  certain  amount  of  gas ;  it  undertakes  to  furnish  only 
^vh2it  it  has,  and  it  never  covenanted  with  anybody  to  purchase 
new  gas  fidds.  It  may  do  so  if  it  wishes  and  is  able  to  do  so, 
but  whether  it  shall  do  so  is  solely  a  question  for  it  to  determine. 

"Thus,  Mr.  Wyman  in  his  work  on  Public  Service  Corpora- 
tions, §  271,  says :  ^^here  the  supply  that  is  offered  has  a  natural 
limitation,  it  will  usually  be  found  that  the  profession  (to  serve) 
is  limited  to  the  exploitation  of  that  supply.  Thus  a  company 
which  undertakes  to  supply  natural  gas  from  a  given  field  cannot 
be  held  liable  for  the  failure  of  the  supply  to  meet  the  demands 
of  the  community.' 

"Again  in  §  662  the  same  author  says :  *In  irrigation  we  have  a 
typical  case  of  natural  limitation.  When  the  flow  of  a  stream 
is  diverted  by  irrigation  works,  the  profession  of  the  managing 
<?ompany  may  fairly  be  said  to  be  confined  to  the  water  that  may 
properly  be  appropriated.  It  is  consequently  under  no  duty 
to  provide  other  sources  of  supply  even  against  recurrent  drouth, 
as  its  obligation  is  limited  to  the  proper  diversion  of  the  appro- 
priated water.  Only  while  it  has  available  water  is  it  bound 
to  supply  applicants.' 

"Furthermore  it  was  not  contemplated  by  the  laws  of  Okla- 
homa that  a  gas  pipe-line  company  may  be  required  to  extend  its 
line  into  other  fields.  Thus  by  chapter  99  of  the  Session  Laws 
of  1918,  making  gas  pipe  lines  common  carriers  and  common 
pfurohasers,  it  is  provided  by  §  8  that  gas  pipe-line  com]panie8 
shall  purchase  all  the  natural  gas  in  the  vicinity  of  or  which  may 
he  reasonably  reached  by  its  pipe  lines  or  gathering  branches; 
and  again  by  chapter  197  of  the  Session  Laws  of  1915,  providing 
for  the  conservation  of  gas,  it  is  provided  in  §  5  that  a  gas  pipe- 
line company  shall  purchase  all  the  natural  gas  which  may  be 
oflFered  for  sale,  and  which  may  be  reasonably  reached  by  its 
trunk  lines  or  gathering  lines. 

"It  will  thus  be  observed  that  the  proximity  of  the  gas  to  the 

trunk  lines  or  gathering  lines  of  the  pipe  line  company  is  the 

test  prescribed  by  the  legislature  as  to  the  obligation  of  the  pipe- 
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line  compasy  to  purchase  the  gas ;  and  there  is  not  only  no  intima- 
tion of  an  obligation  on  the  part  of  the  pipe-line  company  to  ex- 
tend its  trunk  lines  or  gathering  lines  to  the  gas,  but,  on  the 
contrary,  such  obligati<Hi  is  plainly  negatived. 

"It  must  also  be  remembered  that  the  power  of  the  Corpora- 
tion Commission  over  this  subject  is  purely  legislative,  and 
under  the  provisions  of  the  Constitution  it  can  exercise  sudi 
power  only  in  subordination  to  the  legislature;  and  the  power 
having  been  given  by  statute,  the  same  is  measured  and  limited 
by  the  statute.  As  was  said  by  the  supreme  court  of  Florida 
in  Atlantic  Coast  Line  R.  Co.  v.  State,  —  Fla.  — ,  74  So.  595 : 
'The  Bailroad  Commissioners  are  statutory  officers  whose  powers 
are  special  and  limited.  They  can  exercise  only  such  authority 
as  is  legally  conferred  by  express  provision  of  law,  or  such  as  is 
by  fair  implication  and  intendment  incident  to  and  included  in 
the  authority  expressly  conferred  for  the^  purpose  of  carrying  out 
and  accomplishing  the  purpose  for  which  the  offices  were  estab- 
lished. Any  reasonable  doubt  of  the  existence  in  said  Commis- 
sioners of  any  particular  power  should  be  resolved  against  their 
exercise  of  such  power.' 

"To  the  same  effect,  also,  are  Cincinnati  v.  Public  Utilities 
Commission,  —  Ohio  St  — ,  117  N.  E.  381 ;  State  ex  reL  United 
R.  Co.  V.  Public  Service  Commission,  270  Mo.  429j  P.U.R. 
1917D,  752,  192  S.  W.  958,  198  S.  W.  872;  State  Public  Utili- 
ties Commission  ex  rel.  Wabash  E.  Co.  v.  Illinois  C.  R.  Co.  274 
111.  36,  113  N.  E.  162;  People  ex  rel.  Kelly  v.  Public  Service 
CcHnmission,  171  App.  Div.  810,  157  N.  Y.  Supp.  703. 

"Even  if  it  could  be  held  that  the  Commission  has  the  power 
to  require  the  Oklahoma  Natural  Gas  Company  to  extend  its 
pipe  lines  to  new  fields  remote  from  the  sources  of  supply  to 
which  it  has  voluntarily  built  heretofore,  which  we  think  cannot 
be  done,  yet  the  power,  if  it  existed,  would  be  one  which  the  Com- 
mission should  in  the  very  nature  of  things  exercise  very  cau- 
tiously ;  and  it  would  be  bound  to  see  to  it  that  such  extension  was 
not  of  unreasonable  length,  did  not  require  an  unreasonable  out- 
lay, that  the  supply  of  gas  to  which  the  line  was  to  be  built  was 
vast  in  quantity,  and  not  quickly  exhaustible;  that  the  pipe-line 
company  could  acquire  same  at  a  reasonable  price,  and  that  the 
return  which  it  could  make  upon  the  outlay  thus  required  would 
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be  sufficient  to  compensate  it  for  such  outlay.  This  is  held  by 
tiiis  O^Hnmission  to  be  the  nie  even  in  requiring  extensions  of 
gas  and  electric  companies  in  cities  operating  under  a  franchise, 
where  ordinarily  there  is  no  question  of  the  Commission's  power 
to  order  such  extensions. 

^'AU  public  service  commissions  in  ordering  extensions  within 
cities  follow  that  rule;  and  that  is  the  rule  laid  down  by  the 
courts.  Thus,  in  People  ex  rel.  New  York  &  Q.  Gas  Co.  v.  Mc- 
Call,  171  App.  Div.  580,  P.U.R1916D,  91,  157  N.  Y.  Supp. 
707,  the  supreme  court  of  New  York  said  in  the  syllabus : 

"  'Under  Public  Service  Commissions  Law  (ConsoL  Laws, 
chap.  48)  §  66,  subd.  2,  empowering  the  Ccnmnission  to  order  rea- 
sonable improvements  and  extensions  of  the  lines,  conduits,  and 
other  apparatus  and  property  of  gas  companies,  the  court  may 
determine,  upon  a  review  of  the  determination  of  the  Commis- 
sion, whether  an  order  for  the  extension  of  the  mains  of  a  gas 
corporation  was  a  reasonable  extension.' 

"  'An  order  of  the  Public  Service  Commissicm  requiring  relator, 
a  gas  company  supplying  the  town  where  its  plant  was  located 
and  the  adjoining  town  with  gas,  to  extend  its  mains  to  serve  a 
community  of  about  230  houses,  already  supplied  with  electric 
light,  so  that  gas  would  not  be  required  for  illuminating  purposes, 
but  only  for  cooking  and  possibly  heating  during  the  summer 
months,  none  of  which  houses  were  piped  for  gas,  and  requiring 
substitution  of  6-inch  pipes  for  4-inch  pipes  for  a  distance  of  5 
miles,  which,  upon  the  estimated  consumption  at  the  price  the 
company  was  authorized  to  charge,  would  give  a  net  income  of 
about  $1,600  a  year,  allowing  nothing  for  interest  on  bonds  or 
dividends  on  stock,  and  presumably  requiring  the  company  to 
borrow  from  $60,000  to  $70,000  for  the  new  construction,  the 
interest  on  which  would  exceed  the  net  income,  was  unreasonable, 
and  would  be  annulled.' 

"Again  in  Zeilda  Forsee  Invest.  Co.  v.  St.  Joseph  Gas  Co.  196 
Mo.  App.  371, 195  S.  W.  52,  the  Kansas  City  court  of  appeals  of 
Missouri  said  in  the  2d  syllabus :  ^A  gas  company  is  not  bound 
to  extend  its  mains  to  territory  not  occupied  by  it,  unless  required 
to  do  so  by  statute,  ordinance,  charter,  or  contract,  although  it 
may  have  the  privilege  to  occupy  all  streets,  and  even  under  stat- 
ute it  is  not  required  to  extend  mains  unless  the  property  is 
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within  a  "reasonable  distance"  or  there  exists  a  reasonable  ex- 
pectation that  the  consumption  of  gas  will  warrant  tiie  neoeesary 
expense,^ 

"The  quantity  of  gas  obtainable  in  any  field,  and  the  relative 
life  of  the  field,  when  considered  in  connection  with  the  cost  of 
reaching  a  remote  field,  makes  it  extremely  hazardous  for  the 
Corporation  Commission  to  undertake  to  direct  a  pipe-line  com- 
pany against  its  will  to  build  at  a  large  cost  an  extension  into 
such  field,  even  if  the  Commission  had  the  power.  And  when  we 
consider  the  vast  amount  of  capital  which  the  Oklahoma  Natural 
Gas  Company  has  invested,  and  the  fact  that  such  capital  will  be 
lost  unless  the  company  maintains  itself  as  a  going  concern,  and 
the  fact  that  it  is  therefore  a  matter  of  vital  importance  to  the 
company  that  it  reach  gas  and  get  gas ;  and  when  we  further  con- 
sider that  the  Oklahoma  Natural  Ghis  Company  ha«  a  corps  of 
men  engaged  in  watching  the  fields,  observing  and  testing  the 
quantity  of  gas  found  therein,  and  also  in  determining  the  cost 
of  extensions,  it  would  seem  that  the  company's  self-interest,  its 
necessity  for  obtaining  gas  if  it  is  to  survive  and  preserve  its 
investment,  would  induce  the  conclusion  that  the  matter  of  mak- 
ing extensions  might  safely  be  left  to  it.  In  any  event  the  Com- 
mission could  not  require  it  to  make  an  unprofitable  extension ; 
and  so  long  as  it  continues  in  business,  its  own  self-interest  will 
impel  it  to  make  profitable  ones." 

The  Commission  will  adhere  to  the  law  as  it  finds  it  to  be,  and 
not  as  it  would  otherwise  have  it  to  be ;  and  hence,  without  adopt- 
ing or  rejecting  the  position  taken  by  counsel  in  the  above  argu- 
ment, puts  the  same  before  the  public  for  the  proper  considera- 
tion of  all  concerned  to  the  end  that  all  may  be  advised,  and  that 
the  public  may  determine  whether  in  the  future  their  attitude 
will  be  coercive  or  co-operative.  The  Commission  might  have 
foreclosed  this  point  in  this  case,  but  such  action  is  not  necessary 
to  proper  determination  thereof,  and  therefore  awaits  further 
light  on  the  subject. 

The  rule  adopted  in  this  case  jxm&t  necessarily  fail  when  the 
day  does  come  when  there  is  an  actual  shortage  of  gas  available 
though  ample  transportation  facilities  exist,  since  after  partial 
failure  of  the  supply  there  will  be,  as  the  same  continues  to  de- 
crease, some  gas  for  a  partial,  as  distinguished  from  a  full,  serv- 
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ice.  Therefore  the  Commission  suggests  the  inadvisability  of  de- 
pending upon  the  plan  herein  adopted  for  future  adjustments  of 
differences,  and  advises  the  gas  companies  before  the  coming  of 
another  winter  to  submit  some  plan  whereby  service  to  a  portion 
of  its  patrons  may  be  curtailed  so  that  there  may  be  satisfactory 
service  to  the  whole. 

For  example,  some  plan  mi^t  be  worked  out  whereby  gas  for 
use  under  boilers  used  to  heat  large  buildings  by  steam  or  hot 
wsiter  might  be  withdrawn  and  coal  resorted  to  in  periods  of 
stress.  Examples  need  not  be  multiplied,  as  details  along  this 
line  may  be  worked  out  by  a  conferenoe  between  ^perts  of  the 
companies  and  of  the  Commission. 

Attention  might  be  directed  to  the  fact  that  the  reports  of  gas 
companies  generally  show  scant  earnings  in  the  sunmier  months, 
and  to  the  possible  effects  on  future  rate  adjustments,  of  serious 
deflections  in  winter  earnings  on  account  of  subnormal  service 
during  a  limited  part  of  the  time,  while  during  most  of  the  sea- 
son service  is  reasonably  satisfactory ;  it  is  better  that  a  part  of 
the  public  resort  to  the  use  of  coel  or  other  fuel  occasionally, 
than  for  all  the  public  to  suffer  a  general  raise  of  rates  that  would 
inevitably  follow  a  continuous  policy  of  refunds  on  the  basis 
herein  used,  in  which  the  service,  as  distinguished  from  the  com- 
modity involved,  is  alone  considered  in  the  adjustment  of  dis- 
puted charges. 

Gas,  on  account  of  the  inherent  nature  of  the  same  does  not 
circulate  under  low  temperature  with  the  same  ease  and  rapidity 
as  it  does  otherwise,  and  therefore  in  periods  of  extreme  cold, 
service  may  become  unsatisfactory  even  when  volume  and  pres- 
sure of  gas  are  both  sufficient  to  insure  good  service  under  normal 
conditions. 

All  users  of  gas  might  well  exercise  the  precaution  of  prepar- 
ing for  use  of  other  fuel  as  an  adjunct  of  gas  sarvice  in  times  of 
severe  cold,  and  as  a  substitute  Aerefor,  when  they  are  unwilling 
to  abide  by  the  generally  accepted  manner  or  means  of  measuring 
the  same. 

The  foregoing  seems  to  cover  the  facts  and  matters  of  record 
pertinent  to  the  material  issues. 

The  CcMnmission  having  given  careful  consideration  to  all  the 
testimony  in  the  record,  and  to  all  the  facts  above  referred  to, 
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tinds  to  be  reasonable  as  an  adjustm^it  between  these  defendants 
and  their  patrons,  and  orders  as  a  basis  for  settlement,  the  follow- 
ing: 

District  No.  1 :  No  discount     The  following  territory : 

All  lying  north  of  alley  between  Twenty-seventh  and  Twenty- 
eighth  streets. 

All  lying  west  of  Kentucky  north  of  alley  between  Tenth  and 
Eleventh  streets. 

All  lying  south  of  Canadian  river  west  of  Blackwelder  north 
of  Avenue  "0/' 

All  bounded  by  alley  between  Thirteenth  and  Fourteenth 
streets,  alley  between  Twenty-second  and  Twenty-third  and  be- 
tween Santa  Fe  track  and  Walker  street. 

District  No.  2:  Discount  for  December,  8  per  cent;,  discount 
for  January,  10  per  cent.     The  following  territory : 

All  lying  south  of  alley  between  Twenty-seventh  and  Twenty- 
eighth  streets  and  north  of  alley  between  Tw«aty-third  and  Twen- 
ty-fourth streets  between  Kentucky  avenue  and  Santa  Fe  track. 

District  No.  3:  Discount  for  December,  12  per  cent;  discount 
for  January,  14  per  c^it     The  following  territory: 

All  lying  between  alley  between  Twenty-third  and  Twenty- 
fourth  streets  and  alley  b^ween  Tenth  and  Eleventh  streets  be- 
tween Kentucky  avenue  and  Walker  street. 

District  No.  4 :  Discount  for  December,  10  per  cent ;  discount 
for  January,  12  per  cent.     The  following  territory : 

All  lying  within  boundary  running  along  Pennsylvania  avenue 
from  Rock  Island  Track  to  alley  between  Tenth  and  Eleventh 
streets ;  east  along  the  said  alley  to  center  of  Walker  street ;  north 
along  center  of  Walker  street  to  alley  between  Thirteenth  and 
Fourteenth  streets ;  east  along  said  alley  to  Santa  Fe  track ;  north 
to  Sixteenth  street ;  east  along  center  of  Sixteenth  street  to  Phil- 
lips street;  south  along  center  of  Phillips  street  to  Thirteenth 
street ;  east  along  center  of  Thirteenth  to  center  of  Kelley  street ; 
south  along  center  of  EJelley  street  to  Canadian  river;  west  and 
north  along  tie  river  to  Pennsylvania  avenue;  north  along  and 
including  both  sides  of  Pennsylvania  avenue  to  Bock  Island  track 
(not  including  city  waterworks). 

District  No.  5.  Discount  for  December,  17  per  cent ;  discount 
for  January,  20  per  cent.     The  following  territory: 
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All  lying  east  or  north  of  line  starting  at  Bods  Island  Rail- 
way track  at  Kelley;  running  north  along  center  of  Kelley  to 
Thirteenth ;  west  along  Thirteenth  to  Phillips ;  north  along  Phil- 
lips to  city  limit. 

District  No.  6 :  Discount  for  December,  18  per  cent ;  discount 
for  January,  26  per  cent.     The  following  territory: 

All  lying  south  of  Canadian  river  east  of  Santa  Fe  track. 

District  No.  7 :  Discount  for  December,  15  per  cent ;  discount 
for  January,  20  per  cent.     The  following  territory : 

All  lying  south  of  Canadian  river  west  of  Santa  Pe  track,  not 
included  in  district  No.  1. 

Discounts  allowed  herein  shall  be  in  addition  to  the  regular 
discount  allowed  for  prompt  payment  of  bills,  but  shall  apply  to 
bills  for  domestic  consumption  of  gas  only;  and  domestic  con- 
sumption, for  the  purposes  of  this  order,  shall  be  construed  to 
mean  only  gas  used  for  physical  comfort  or  for  cooking,  in  resi- 
dences only. 

Regular  discounts  on  bills  payable  in  February  for  gas  used  in 
January  shall  be  allowed  if  settlement  is  made  before  the  expira- 
tion of  the  month  of  February.  Discounts  on  bills  payable  in 
January  for  gas  used  in  December  shall  be  allowed  as  a  credit 
against  net  amount  of  bills  payable  in  February,  after  deducting 
regular  discount  and  special  January  discount  allowed  by  this 
order.  Where  bills  payable  in  February  have  been  paid,  dis- 
count allowed  by  this  order  shall  be  credited  on  bills  payable  in 
March. 

The  defendant  Oklahoma  Gas  &  Electric  Company  having 
agreed  to  defer  enforcement  of  collection  of  January  bills  until 
February  26,  and  to  allow  regular  discount  on  such  bills  up  to 
that  date,  the  Commission  will  deny  the  application  in  cause  No. 
3192  (Donnell  et  al.)  for  a  restraining  order  to  accomplish  this 
purpose,  except  to  further  defer  said  date  for  enforcement  of  col- 
lection and  disallowance  of  regular  discount  to  March  1. 

The  prayer  in  cause  No.  3197  (Selby  et  al.)  that  this  Com- 
mission take  charge  of  and  operate,  in  all  respects,  the  property 
and  business  of  the  Oklahoma  Gas  &  Electric  Company,  will  be 
denied.  The  prayer  in  cause  No.  3197  (Selby  et  al.)  that  fines 
for  contempt  of  order  No.  1028  be  imposed  will  be  denied.  . 
P.U.R.1918C. 

Digitized  by 


Google 


442  OKLAHOMA  CORPORATION  COMMISSION. 

Done  at  Oklahoma  City,  Oklahoma,  in  the  regular  order  of 
business,  on  this  the  28d  day  of  February,  1918. 

Corporation  Commission  of  Oklahoma,  W.  D.  Humphrey  and 
Campbell  Russell,  Commissioners. 

Note. — The  Oklahoma  Commission,  on  February  25,  1918,  Order 
No.  1380,  modified  the  order  in  Ruth  v.  Oklahoma  Gas  &  E.  Co. 
ante,  410,  by  slightly  changing  the  boundaries  of  certain  of  the  dis- 
count districts  described  to  eliminate  inequities  to  customers  served 
by  the  same  supply  line ;  by  deferring  the  date  for  the  enforcement  and 
disallowance  of  the  regular  prompt  payment  discount  until  March  20, 
1918;  and  by  declaring  that  the  special  discount  for  inadequate  serv- 
ice should  apply  to  the  net  amount  due  for  gas  consumed  for  domestic 
purposes,  after  deducting  the  regular  discount  for  prompt  payment 
of  bills. 

In  Re  Nowata  Gas  Co.  Cause  No.  3223,  Order  No.  1374,  Feb.  9, 
1918,  another  case  growing  out  of  the  failure  of  tiie. defendant  to 
furnish  adequate  natural  gas  during  the  same  period  of  cold  weather 
mentioned  in  Ruth  v.  Oklahoma  Gas  &  E.  Co.  the  Commission 
ordered  the  defendant  to  discount  all  bills  for  gas  furnished  to  do- 
mestic consumers  during  December,  1917,  and  January,  1918,  16 
and  17i  per  cent,  respectively.  The  percentage  of  the  discount  was 
arrived  at  in  substantially  the  same  manner,  using  service  under 
4  ounces  pressure  as  normal. 

The  Commission  in  the  latter  case  in  speaking  of  the  difficulties 
of  supplying  natural  gas  during  extremely  cold  weather,  said :  **The 
patrons  of  the  company  should  take  due  notice  of  this  situation^  and 
should  be  apprised  of  the  fact  that  the  only  sure  way  to  avoid  a  repe- 
tition of  inconvenience  and  suffering  endured  during  the  present 
winter  is  to  provide  a  substitute  fuel  and  substitute  heating  equip- 
ment for  such  emergencies  as  have  arisen  during  the  present  winter.** 


TmfSSYIiVANlA  PUBIilG  SB2BVICE  OOMHiaaiOK. 

RE  BUTLER  LIGHT,  HEAT,  &  MOTOR  COMPANY. 

[No.  16«d-l»17.] 

Certificates  of  convenience  and  necessity  ^  Eminent  domain  ^AU' 
thority  for. 

The  Penngylvania  statutes  Telating  to  the  issuance  of  certificates 

of  public  convenience  do  not  enlarge  the  rights  of  an  electric  utility  so 

as  to  authorize  it,  in  efTect,  to  exercise  the  right  of  eminent  domain  in 

conducting  its  lines  over  the  right  of  way  of  a  railroad,  but  place  the 
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«serdBe  of  such  rights  as  the  utility  already  had  under  the  regulatory 
control  of  the  Peansylyania  Commission. 

[March  12,  1018.] 

Application  by  the  Butler  Light,  Heat,  &  Motor  Company  for 
certificate  of  public  convenience  to  construct  a  crossing  of  eight 
6,600  volt  wires  over  the  tracks  and  right  of  way  of  Bessemer  & 
Lake  Erie  Railroad  Company ;  denied. 

By  the  Commission :  The  Butler  Light,  Heat,  &  Motor  Com- 
pany, a  corporation  formed  for  the  purpose  of  supplying  light, 
heat,  and  power  by  means  of  electricity,  filed  a  notice  under  the 
provisions  of  general  order  No.  11  of  its  intention  to  construct  a 
crossing  of  eight  6,600  volt  wires  over  the  property  of  the  Bes- 
semer &  Lake  Erie  Railroad  Company,  which  includes  its  tracks 
and  a  strip  of  ground  90  feet  wide.  The  railroad  company  pro- 
tested against  the  proposed  crossing,  alleging  that  the  electric 
company  was  not  authorized  by  law  to  cross  its  tracks,  and  that 
the  manner  of  constructing  the  proposed  crossing  would  render  it 
dangerous  to  the  operation  of  the  railroad.  Under  these  circum- 
stances it  becomes  necessary  for  the  Commission  to  decide  wheth- 
er the  proposed  crossing  is  necesiMiry  or  proper  for  the  service, 
aocommodation,  convenience,  and  safety  of  the  public. 

The  proposed  crossing  was  to  be  constructed  for  the  purpose 
of  carrying  electricity  to  a  coal  mining  operation,  and  the  plans 
provided  that  the  wires  should  be  carried  upon  wooden  poles,  one 
of  which  was  located  near  the  center  of  the  property  of  the  rail- 
road company.  At  the  point  of  the  proposed  crossing  the  rail- 
road operates  four  tracks,  and  the  traffic  is  very  heavy.  Some 
distance  from  the  point  of  crossing  there  is  a  water  tank  at  which 
most  of  the  trains  stop,  with  the  result  that  cars  are,  in  such  cases, 
left  standing  at  the  point  where  the  wires  of  the  electric  com- 
pany would  cross  overhead.  The  railroad  company  pointed  out 
the  dangers  arising  from  these  circumstances,  and  the  testimony 
indicated  that  the  proposed  crossing  could  be  carried  under  the 
tracks  at  a  very  small  additional  expense  to  the  electric  company. 

The  electric  company  insists  that,  even  if  the  construction  of 
the  crossing  amounts  to  a  taking  of  property,  the  Commission  has 
the  right  to  authorize  that  taking  under  the  provisions  of  §  5, 
article  3,  of  the  Public  Service  Company  Law,  which  reads  as 
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follows :  "Upon  the  approval  of  the  Commission,  evidenced  by  its 
certificate  of  public  convenience  first  had  and  obtained,  and  not 
otherwise,  it  shall  be  lawful  for  .  .  .  any  public  service 
company  to  construct  any  of  its  facilities  across  the  facilities  of 
any  other  public  service  company  at  the  same  or  different  levels. 
.     .     ."     [Laws  1913,  p.  1391.] 

We  are  unable  to  agree  v^ith  the  interpretation  of  the  Public 
Service  Company  Law  advanced  by  the  electric  company.  The 
provision  quoted,  as  well  as  others  relating  to  the  issuance  of 
certificates  of  public  convenience,  was  not  intended  to  enlarge  the 
rights  of  public  service  companies,  but  to  place  the  exercise  of 
such  rights  as  they  already  had  under  the  regulatory  control  of 
the  Commission.  This  seems  to  us  to  be  clearly  shown  by  the 
provisions  of  §  21  of  article  5,  which  are  as  follows:  'TThe  is- 
suing by  the  Commission  of  any  certificate  of  public  convenience 
.  .  .  shall  not  be  construed  to  revive  or  validate  any  lapsed^ 
terminated,  invalidated,  or  void  powers,  franchises,  rights,  or 
privil^es ;  or  to  enlarge  or  add  to  the  rights,  powers,  f ranchiseSy 
or  privileges  contained  in  any  charter,  or  in  the  grant  of  any 
franchises  or  any  supplement  or  amendment  to  any  charter,  or  to 
waive  or  remit  any  forfeiture.^' 

The  electric  company  does  not  have  the  power  of  eminent  do- 
main, and  the  Public  Service  Company  Law  does  not  authorize 
the  exercise  of  that  power  if  it  is  required  in  this  case. 

The  Commission  therefore  finds  and  determines  that  the  con- 
struction of  the  crossing  at  the  point  and  in  the  manner  proposed 
would  be  dangerous  to  the  traveling  public  and  beyond  the  power 
vested  in  the  electric  company  by  its  charter.  And,  therefore, 
this  12th  day  of  March,  1918,  it  is  ordered  that  the  application 
in  this  case  be  refused  for  the  reason  that  the  proposed  crossing 
is  neither  necessary  nor  proper  for  the  service,  accommodation, 
convenience,  or  safety  of  the  public, 
P.U.R.1918C. 
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P£NNSYIjVANIA  PUBLIC  SERVICB  COMMISSION. 

M.  P.  LUCORE  et  al. 

V. 

ST.  MABYS  GAS  COMPANY. 
[Complaint  Docket  No.  1700.] 

Service  —  BxtenMene  —  Profit, 

1.  A  natural  gas  company,  so  long  as  its  production  warrants,  is 
required  to  extend  service  to  all  consumers  within  its  territory  who  ap- 
ply therefor  if  it  can  be  done  by  a  reasonable  outlay  of  capital;  and 
it  is  immaterial  that  a  particular  extension  may  not  be  profitable  and 
that  some  of  the  buildings  to  be  supplied  are  temporary. 
Service  —  Natural  gas  —  Exteneian  —  Uncertainty  of  supply. 

«  2.  A  natural  gas  company  cannot  refuse  to  extend  its  mains  to  serve 
new  consumers  merely  on  the  ground  that  the  extent  of  its  supply  is 
problematical. 

[March  12,  1918.] 

CoMPiiAiNT  alleging  refusal  of  respondent  to  extend  its  service 
to  residences  of  complainants ;  sustained  and  necessary  extension 
ordered. 

Appearances :  Don  M.  Larrabee,  Williamsport,  Pennsylvania, 
for  the  complainants ;  Eugene  H.  Baird,  Sidgway,  Pennsylvania, 
for  the  respondent 

Rilling,  Commissioner :  M.  F.  Lucore  and  six  other  residents 
in  the  borough  of  Emporium,  Cameron  county,  complain  and 
say  they  have  applied  to  the  St.  Marys  Gas  Company,  the  re- 
spondent, for  service,  are  willing  to  abide  by  its  rules  and  regu- 
lations, but  that  service  is  denied  them.  The  answer  of  respon- 
dent admits  the  denial  of  service,  justifying  the  same  by  stating 
that  the  necessary  expenses  required  will  not  justify  the  extension 
asked  for ;  that  some  of  the  applicants'  homes  are  only  temporary, 
and  that  the  supply  of  gas  of  respondent  may,  in  the  near  future, 
become  exhausted. 

From  the  evidence  it  appears  the  respondent  is  a  public  service 
company  with  its  main  oflSce  at  St.  Marys,  Pennsylvania.  It 
has  a  franchise  right  to  occupy  the  streets  of  Emporium  borough, 
and  has  been  supplying  public  service  therein  for  some  years  past. 
At  the  time  of  taking  the  testimony,  it  had  884  meters  on  its 
Emporium  lines,  the  same  having  been  increased  nearly  200 
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during  the  past  year.  Many  new  dwellings  were  erected  in  said 
borough  and  the  population  thereof  materially  increased  within 
this  period. 

The  applicants  have  purchased  lots  on  Seventh  street  in  a 
new  plan  of  lots  in  the  northern  part  of  said  borough,  all  but 
one  of  said  lots  being  west  of  Maple  street  and  contiguous  to 
one  another,  the  lot  of  George  Spellenberg  being  immediately 
east  of  Maple  street.  Seventh  street  has  been  regularly  opened 
by  proper  action  of  the  borough  council,  sewer  and  water  pipes 
laid  therein,  and  electric  lights  placed  at  proper  locations.  One 
of  the  applicants  has  erected  a  permanent  house  on  his  lot,  cost- 
ing upwards  of  $3,000.  Others  have  erected  and  are  occupying 
temporary  homes  on  the  rear  of  their  lots.  Some  are,  however, 
now  constructing  permanent  homes  on  the  front  part  of  their 
lots  on  Seventh  street,  in  which  houses,  when  completed,  the 
service  applied  for  will  be  rendered.  To  serve  these  applicants 
with  a  "dead  end"  line  will  require  the  laying  of  less  than  700 
feet  of  gas  pipe  from  the  present  lines  of  respondent  at  Sixth 
and  Maple  streets,  and  to  render  service  from  a  line  without 
a  "dead  end"  will  require  the  laying  of  about  1,200  feet  of  pipe. 
Other  vacant  lots  fronting  on  Seventh  street  when  built  upon 
will  require  service  from  the  extension  asked  for.  There  is  a 
variance  in  the  testimony  as  to  the  outlay  of  capital  required 
to  make  this  extension.  The  applicants,  however,  consent  to 
being  served  from  an  extension  with  a  "dead  end,"  and  have 
submitted  to  respondent  an  agreement  to  pay  a  minimum  of 
$150  per  year  for  all  applicants  for  a  term  of  three  years,  if  the 
extension  is  made.  There  is  evidence  indicating  that  the  service, 
if  rendered,  will  produce  more  than  that  amount. 

The  respondent  procures  part  of  its  supply  from  wells  owned 
by  it,  but  purchases  the  greater  part  thereof  from  other  pro- 
ducers. It  has  a  pipe  line  from  St  Marys  to  Emporium,  a 
distance  of  about  20  miles.  Witnesses  for  respondent  testified 
that,  unless  a  new  source  of  supply  is  procured,  it  can  render 
service  for  only  a  few  years  more,  and  in  the  near  future  must 
discontinue  all  service  in  Emporium.  No  evidence  was  adduced 
as  to  the  financial  condition  of  respondent.  The  extent  of  profit 
per  thousand  feet  of  gas  sold  in  Emporium  on  gas  purchased 
was  shown.     Objection  was  made  that  some  of  the  houses  of 
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applicants  were  only  temporary  aflPairs,  and  of  such  a  character 
that  would  not  justify  extending  the  service  asked  for;  that  a 
part  of  them  were  beyond  the  borough  line  or  bisected  by  it. 
It  appears,  however,  that  the  new  homes  when  completed  will 
all  be  of  substantial  character  and  within  the  borough  limits. 

[1]  The  issue  raised  by  the  evidence  is  one  of  service,  and 
not  of  rates.  The  respondent  is  a  public  service  company,  and 
so  long  as  it  has  production  to  warrant,  it  is  required  by  law 
to  supply  its  service  to  all  consumers  in  Emporium  who  apply 
to  it,  if  the  applicant  can  be  served  by  a  reasonable  outlay  of 
capital.  The  determining  factor  is  not  one  of  profit  alone.  It 
must  serve  all  who  can  be  reasonably  reached,  and  what  is  or 
is  not  a  reasonable  extension  cannot  be  governed  by  any  general 
rule,  but  must  be  determined  from  the  facts  in  each  case.  The 
cost  of  making  the  extension  required  to  serve  the  different  ap- 
plicants in  this  case  is  not  excessive,  even  if  it  were  made  without 
any  "dead  end"  thereon.  The  construction  thereof  will  undoubt- 
edly result  in  others  accepting  service  therefrom  in  the  future. 

We  fail  to  see  any  force  in  the  objection  made  on  account  of 
the  character  of  the  buildings  to  be  served. 

In  the  case  of  New  York  ex  rel.  New  York  &  Q.  Gas  Co.  v. 
McCall  (U.  S.  Adv.  Ops.  1917-18,  p.  80)  245  U.  S.  345,  62  L. 
ed.  — ,  P.tI.R.1918A,  792,  38  Sup.  Ct.  Eep.  122,  the  Supreme 
Court  of  the  United  States  held:  "Corporations  which  devote 
their  property  to  a  public  use  may  not  pick  and  choose,  serving 
only  the  portions  of  the  territory  covered  by  their  franchises, 
which  it  is  presently  profitable  for  them  to  serve,  and  restricting 
the  development  of  the  remaining  portions  by  leaving  their  in- 
habitants in  discomfort  without  the  service  which  they  alone 
can  render/' 

[8]  The  length  of  time  respondent's  service  may  be  continued 
on  accoimt  of  the  extent  of  its  supply  is  problematical.  It  may 
continue  for  some  years,  even  though  it  should  be  conceded  that 
the  supply  of  natural  gas  in  that  part  of  our  state  is  diminishing. 
The  objection  made,  for  this  reason,  is  not  of  such  definite  char- 
acter as  to  permit  respondent  to  refuse  to  make  the  service  exten- 
sion required  in  this  case,  if  complainants  are  otherwise  entitled 
thereto. 

The  conclusion  of  the  Commission  is  that  the  ccnnplaint  be 
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sustained.  The  respondent  will  on  or  before  June  1,  1918, 
make  the  necessary  extensions  to  serve  the  complainants,  and 
an  order  will  be  issued  accordingly. 

Note. — ^Natural  gas  service. 

A  natural  gas  company  was  permitted  to  discontinue  service  where 
the  available  supply  of  gas  reasonably  accessible  to  the  company  had 
diminished  to  such  an  extent  as  to  render  service  wholly  inadequate. 
Palestine  v.  Oblong  Gas  Co.  (111.)  No.  7201,  Dec.  18,  1917. 

Upon  the  discontinuance  of  service  by  a  natural  gas  company,  it 
was  denied  authority  to  remove  its  pipes  from  the  streets  of  a  village, 
without  its  consent,  where  the  franchise  permitted  such  village  to 
use  the  pipes  and  mains  for  supplying  artificial  gas.    Ibid. 

In  Park  Abbott  Realty  Co.  v.  Iroquois  Natural  Gas  Co.  (1918) 
102  Misc.  266,  168  N.  Y.  Supp.  673,  it  was  held  that  an  order  of  the 
Public  Service  Commission  forbidding  a  natural  gas  company  to 
make  or  allow  its  mains  to  be  connected  with  any  building  or  struc- 
ture with  which  connection  was  not  made  at  the  time  of  the  receipt 
of  the  order  by  the  company,  such  order  being  made  because  of  occa- 
sional shortage  of  supply,  is  unreasonable  and  arbitrary  as  applied  to 
^  house  that  was  built  after  an  application  had  been  made  for  con- 
nection with  the  gas  company  to  which  the  premises  were  entitled 
imder  the  franchise  of  the  company,  particularly  where  there  was  no 
shortage  of  supply  except  during  a  few  extremely  cold  days  during 
the  winter  when  the  demand  of  the  consumers  was  abnormal. 

In  Skien  v.  Junction  Oil  &  Gas  Co.  (Okla.)  Cause  No.  2727, 
Order  No.  1191,  Dec.  1, 1917,  it  appearing  that  defendant  had  offered 
io  furnish  free  gas  to  complainant  under  the  alleged  terms  of  a  lease 
contract,  but  that  complainant  had  refused  to  accept  it  on  these 
terms,  fearing  that  to  do  so  would  prejudice  his  rights  in  a  pending 
suit,  and  that  defendant  had  refused  to  make  a  charge  for  gas,  fear- 
ing also  that  to  do  so  would  prejudice  its  rights  in  the  same  suit,  the 
Commission  orde;^ ed  complainant  to  render  service  on  the  same  terms 
as  it  supplied  service  to  others  similarly  situated,  such  order  not  to 
be  construed  to  prejudice  the  rights  of  either  of  the  parties  in  any 
suit  at  law  outside  of  the  jurisdiction  of  the  Commission. 
P.U.R.191SC. 
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T.  R.  Mcculloch 

V. 

FARM  &  HOME  TELEPHONE  COMPANY. 

[F-494.] 

Rates  —  Telephone  —  Switching  fee  —  Physical  connection  —  Pay^ 
ment, 

1.  Under  the  laws  of  South  Dakota,  the  charge  arising  from  the 
connection  of  a  rural  line  with  the  exchange  of  another  company  on  a 
switching  basis  must  be  paid  by  the  rural  company,  and  may  be  in- 
cluded in  its  subscribers'  rental  rates. 

Service  —  Telephone  —  Physical    connection  —  Rural    line  —  Consent 
of  subscribers. 

2.  The  South  Dakota  Commission  refused  to  require  a  rural  tele- 
phone utility  to  make  physical  connection  with  the  exchange  of  another 
company,  upon  application  of  the  latter,  until  it  is  conclusively  shown 
that  a  majority  of  the  subscribers  of  the  rural  line  desire  the  service 
and  are  willing  to  pay  the  required  switching  charge  therefor. 

[February  28,  1918.] 

Complaint  for  order  requiring  a  physical  connection  between 
the  lines  of  the  Farmers  &  Merchants  Telephone  Company  and 
the  Farm  &  Home  Telephone  Company  in  the  town  of  Dante ; 
application  denied  until  it  is  shown  that  interested  subscribers 
desire  the  switching  service,  in  which  event  the  utilities  should 
make  arrangements  to  connect ;  no  final  order  entered. 

By  the  Commission :  Complaint  in  this  case  is  for  an  order 
requiring  a  physical  connection  between  the  telephone  lines  of 
the  Farmers  &  Merchants  Telephone  Company  and  the  Farm  & 
Home  Telephone  Company  in  the  town  of  Dante.  The  hearing 
was  held  at  Avon.  The  complainant  was  represented  by  Mr. 
T.  R.  McCuUoch,  owner  of  the  Farmers  &  Merchants  Telephone 
Company.  The  defendant  was  represented  by  Mr.  F.  J.  Maw- 
hlmiey,  manager  of  the  Farm  &  Home  Telephone  Company. 

The  complaint  alleges  among  other  things  that  the  defendant 
owns  and  operates  a  rural  party  telephone  line  extending  from 
^Vagner  to  and  within  the  town  of  Dante;  that  the  complainant 
operates  and  maintains  an  exchange  in  Dante,  and  there  is  no 
physical  connection  between  the  exchange  of  the  complainant 
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and  the  said  rural  line  of  the  defendant  at  that  or  any  other 
point;  that  the  subscribers  of  the  rural  line  of  the  defendant 
reside  in  the  trade  territory  of  Dante,  and  that  there  is  a  great 
public  demand  and  necessity  for  a  connection  between  the  said 
rural  line  of  the  defendant  and  the  exchange  of  the  complainant 
at  Dante  in  order  that  rural  subscribers  of  both  companies  may 
have  intercommunication;  that  complainant  has  applied  to  tJie 
defendant  for  such  connection,  and  his  application  was  refused. 
The  record  in  this  case  discloses  that  the  complainant  operates 
exchanges  in  the  towns  of  Avon  and  Dante,  and  owns  and  operates 
a  total  of  twenty-one  rural  lines  radiating  from  his  Avon  ex- 
change, and  one  of  these  has  connection  at  the  exchange  in  Dante ; 
that  he  also  maintains  a  blank  wire  connecting  the  exchanges  in 
Avon  and  Dante  for  the  convenience  of  his  subscribers  in  inter- 
communicating, and  for  this  service  no  charge  is  made;  that 
the  exchange  in  Dante  is  furnishing  service  to  seven  town  sub- 
scribers at  a  rental  rate  of  $1.50  per  month;  that  it  is  approxi- 
mately 7  miles  from  Avon  to  Dante  and  8  or  9  miles  from  Dante 
to  Wagner.  The  record  further  shows  that  the  defendant  owns 
and  operates  an  exchange  in  Wagner  and  rural  party  telephone 
lines  in  that  locality,  and  one  of  these  is  a  blank  wire  to  the 
town  of  Dante,  and  furnishes  service  to  eighteen  subscribers  who 
reside  within  the  town  limits  of  Dante.  There  are  no  subscribers 
connected  on  this  line.  That  another  of  its  lines,  which  is  con- 
nected with  the  Wagner  exchange,  runs  from  Wagner  in  the 
direction  of  Dante,  passing  through  the  outskirts  of  said  town 
and  terminating  at  a  point  some  distance  south  thereof;  that 
this  line  is  furnishing  service  to  a  total  of  fifteen  rural  sub- 
scribers, nine  of  whom  reside  south  of  the  town  of  Dante ;  that 
other  rural  lines  of  both  companies  extend  to  and  within  the  ter- 
ritory adjacent  to  the  town  of  Dante;  some  of  these  lines  occupy 
nearly  the  same  territory ;  one  line  from  the  defendant's  exchange 
at  Wagner  passes  the  exchange  at  Dante  and  is  extended  nearly 
if  not  more  than  half  way  to  Avon,  while  another  line  from  the 
Avon  exchange  parallels  this  line  from  Wagner  for  a  short  dis- 
tance. Persons  on  the  line  extending  from  the  Wagner  exchange 
desiring  to  talk  with  their  rueighbors  on  the  line  extending  from 
the  exchange  at  Avon  must  have  their  messages  passed  through 
the  exchanges  at  Wagner,  Dante,  and  Avon,  and  for  a  portion 
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of  the  distance  pay  a  toll  rate.  The  reverse  is  true  as  to  persons, 
subscribers  on  the  line  eirtending  from  Avon  into  the  Dante 
territory,  who  desix^  to  talk  with  their  friends  and  neighbors 
who  are  subscribers  on  the  line  of  the  defendant  whidi  extends 
frcmi  the  Wagner  exchange  past  the  Dante  and  at  least  half  way 
to  the  exchange  at  Avon.  Because  of  the  construction  of  these 
lines  into  competing  territory,  we  have  a  peculiar  situation. 
The  subscribers  on  the  line  extending  from  Avon  into  the  Dante 
territory  desire  that  the  line  of  the  defendant  extending  into 
the  same  territoiy  from  the  Wagner  exchange  be  connected  in 
some  manner  with  the  Dante  exchange  so  as  to  permit  of  inter- 
communication between  the  subscribers  of  these  two  lines.  There 
were  not  present  at  the  hearing,  however,  any  persons  representing 
the  subscribers  of  defendant's  line  extending  from  the  Wagner 
exchange  into  and  between  the  Dante  territory.  If  the  con- 
nection were  ordered,  these  subscribers  of  the  defendant  would 
be  required  to  pay  to  complainant  a  switching  fee  for  switching 
of  messages  at  the  Dante  exchange,  and  unfortunately  they  have 
never  been  made  a  party  to  the  proceeding  and  were  not  repre- 
sented at  the  hearing. 

At  the  hearing  a  number  of  the  subscribers  of  the  defendant 
who  reside  within  the  town  of  Dante  and  are  on  a  line  connected 
with  the  Wagner  exchange  appeared  and  gave  testimony  in 
support  of  the  application,  with  a  view  of  eliminating  the  neces- 
sity of  maintaining  two  telephones,  and  several  subscribers  on 
the  line  of  the  complainant  extending  from  Avon  into  the  Dante 
territory  appeared  and  voiced  Aeix  desire  for  a  connection 
through  which  they  could  have  access  to  the  rural  line  of  the 
defendant  which  runs  south  of  Dante. 

[1,  2]  It  will  readily  be  seen  that  if  a  connection  were  made 
between  the  exchange  in  Dante  and  the  line  of  the  defendant  with 
which  the  eighteen  subscribers  are  connected,  the  rural  situation 
would  in  no  way  be  relieved,  while,  on  the  other  hand,  if  the 
connection  were  made  between  the  exchange  and  the  rural  line 
of  the  defendant  which  passes  south  of  Dante,  the  town  sub- 
scribers would  obtain  no  relief.  In  his  testimony  the  applicant 
voiced  a  desire  for  a  connection  with  the  rural  lines,  while  all 
of  the  testimony  entered  by  interested  subscribers  connected  with 
the  system  of  the  defendant  company  was  in  support  of  a  con- 
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ncction  with  the  blank  line.  No  subscribers  on  the  rural  line 
were  present,  and  there  is  nothing  in  the  record  which  would 
tend  to  show  that  they  desire  such  connection.  Under  the  laws 
of  this  state  and  the  regulations  of  this  Commission,  where  rural 
lines  are  connected  with  exchanges  on  a  switching  basis,  a  switch- 
ing charge  is  provided  for  the  additional  service  and  must  be 
paid  by  the  telephone  company  owning  the  rural  line  so  con- 
nected, and  permission  is  granted  to  include  this  extra  compen- 
sation in  the  rental  rate. 

We  are  of  the  opinion  that  proper  and  eflScient  telephone  de- 
velopment should  at  all  times  be  fostered  to  the  greatest  possible 
extent  consistent  with  the  wishes  of  those  receiving  and  paying 
for  the  service,  and  that  the  use  of  the  telephone  is  retarded 
where  rural  communities  are. not  properly  connected.  In  view 
of  this  fact,  and  also  of  the  fact  that  no  desire  is  expressed  of 
record  by  the  patrons  of  the  rural  line  with  which  a  connection 
is  sought,  this  Board  is  of  the  opinion  that,  until  such  time  as  it 
can  be  conclusively  shown  that  a  majority  of  the  subscribers  on 
the  rural  line  of  the  defendant  company  which  passes  to  and 
south  of  the  town  of  Dante  are  desirous  of  having  direct  con- 
nection with  the  exchange  of  the  complainant  in  Dante,  and 
are  willing  and  ready  to  pay  the  switching  charge  therefor,  the 
present  application  should  be  denied.  We  are  likewise  of  the 
opinion  that,  whenever  these  subscribers  wish  this  connection 
and  are  willing  to  meet  the  requirements  and  pay  the  fee  for  this 
service,  both  lines  of  the  defendant  company  entering  the  town 
of  Dante  should  be  connected  with  that  exchange,  and  in  case 
the  interested  subscribers  are  agreeable  and  desire  this  switching 
service,  the  telephone  company  should  make  the  necessary  ar- 
rangements to  connect.  In  case  the  companies  are  unable  to  agree, 
or  refuse,  the  matter  may  be  brought  to  our  attention. 

No  order  will  be  inade  in  this  case  a,t  this  time. 

Note. — ^A  physical  connection  of  telephone  lines  should  be  re- 
quired when  two  telephone  companies  are  operating  in  the  same 
territory  and  the  duplication  of  the  plant  or  the  dual  service  cannot 
be  removed.  Dakota  Cent.  Teleph.  Co.  v.  Social  Teleph.  Co.  (S.  D.) 
Order  F-320,  Nov.  14,  1917. 
F.U.R.1918C. 
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WEST  VIRGINIA   PUBLIC   SERVICE   COMMISSION. 

BE  WEST  VIRGINIA  CENTRAL  GAS  COMPANY  et  al. 
[Case  No.  557.] 

Valuation  —  Ascertainment  —  Taae  return  and  valuation  —  Bffeet, 

1.  The  estimated  ralue  of  utility  property  in  its  retttm  to  an 
assessment  board  may  properly  he  considered  in  arriving  at  the  value 
for  rate  making,  but  the  utility  should  not  be  bound  thereby  or  by  the 
value  fixed  by  the  assessing  board  on  the  basis  of  revenue. 

Valuation  ^  Natural  gas  —  Appreciation  —  Developed  leaseholds. 

2.  A  natural  gas  utility  should  not  be  allowed  the  full  increase  in 
the  value  of  developed  leaseholds,  in  a  valuation  for  rate  making,  where 
the  delay  rentals  have  been  included  in  operating  expenses  paid  by  the 
consumer. 

Depredation  —  Accrued  depreciation  —  Natural  gas  plant. 

3.  A  deduction  of  28  per  cent  from  the  reproduction  cost  of  a  natural 
gas  utility's  plant  and  distribution  system,  for  depreciation,  was  held 
sufficient  in  ascertaining  the  present  value  for  rate  making  where  the 
property  was  very  largely  constructed  within  the  preceding  seven  or 
eight  years. 

Valuation  —  Overhead  charges  —  Plant  extended  hy  regular  officers^ 

4.  No  allowance  should  be  made  for  overheads  in  a  valuation  for 
rate  making,  where  the  services  they  represent  were  .performed  by  the 
company's  own  repreaeatativee  and  are  already  allowed  as  an  operating 
expense. 

ToluaUon  —  Rate  -*  Natural  gas  -*  Expenditures  for  well  drilling  out 
of  operating  expense. 

6.  Expenditures  for  natural  gas  well  drilling  should  not  be  capital- 
ized for  rate  making,  where  already  allowed  as  an  operating  expense. 

Valuation  -*  Going  value  —  WelUmanaged  plant  —  Amount. 

6.  An  allowance  of  10  per  cent  was  made  for  going  value  in  a  na- 
tural ga»  rate  valuation,  where  the  utility's  rates  and  dividends  have 
never  been  unreasonably  high  and  its  plant  has  been  economically  con- 
structed and  developed. 

VmlMation  —  Worlcing  capital  —  Amount. 

7.  An  amount  equal  to  an  average  monthly  collection  was  allowed 
as  working  capital  in  a  rate  valiution  of  a  natural  gas  plant. 

He^um  —  Natural  gas  —  Hazardous  character  of  "business  —  Effect. 

8.  A  natural  gas  utility,  owing  to  the  hazardous  character  of  its 
business  and  the  rapid  depletion  of  its  property,  is  entitled  to  receive 
a  higher  rate  of  return  than  other  utilities. 

Metum  —  Operating  expense  —  Officers*  salaries. 

9.  Fifty  per  cent  of  salaries  for  management  of  subsidiary  com- 
panies, fixed  on  the  basis  of  active  service  in  a  strenuous  construction 
period,   was  deducted*  by  the   West  Virginia   Commission,   where  the 
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serviceB  had  become  of  a  mere  superrisory  character;  especially  in  view 
of  the  necessity  of  charging  high  rates  for  the  service. 
Return  —  Natural  ga8  -*  Amount, 

10.  A  return  of  a  little  less  than  13  per  cent,  although  not  as  great 
as  usually  allowed,  was  deemed  reasonable  by  the  West  Virginia  Com- 
mission in  allowing  an  increase  in  the  rates  of  a  natural  gas  utility, 
where  the  company  had  enjoyed  a  fair  return  in  preceding  years,  and 
due  to  a  failure  in  the  gas  field  the  new  rates  are  higher  than  average. 

Apportionment  —  Bates  —  Natural  gas  —  Numerous  communities 
served,  hy  tme  system. 

11.  In  fixing  rates  for  natural  gas,  the  cost  per  thousand  eubio  feet 
was  apportioned  to  different  communities  in  proportion  to  the  percent- 
age of  the  property  used  for  each. 

Constitutional  law  —  Impairment  of  contract  —  Frtmchise  provisions 
^  Rates, 

12.  The  West  Virginia  Commission  has  power  to  fix  rates  for  na- 
tural gas  irrespective  of  the  provisions  of  a  franchise  granted  by  a  mu- 
nicipality acting  under  legislative  authority. 

[January  22,  1918.] 

Application  by  West  Virginia  Central  Gas  Company,  West 
Virginia  &  Maryland  Gas  Company  of  West  Virginia,  and  North- 
ern Natural  Gas  Company  for  permission  to  increase  rates  for 
furnishing  natural  gas;  granted  in  part;  the  value  of  the  com- 
bined properties  for  rate-making  purposes  fixed  at  $3,497,893.36. 

Appearances :  John  B.  Richards,  of  the  firm  of  Brown,  Ely,  & 
Richards,  of  Buffalo,  New  York,  and  R.  G.  Altizer,  of  Charles- 
ton, West  Virginia,  for  petitioners ;  Samuel  T.  Spears,  E.  H.  Arn- 
old, and  R.  M.  Drane  for  the  cities  of  Elkins,  Philippi*,  Beling- 
ton,  Piedmont,  Junior,  and  Parsons,  and  R.  M.  Drane  for  the 
city  of  Keyser,  remonstrants. 

Morgan,  Chairman :  The  companies  above  named  filed  their 
joint  petition  with  the  Commission  on  the  28th  day  of  February, 
1917,  alleging  that  the  West  Virginia  Central  Gas  Company 
and  West  Virginia  &  Maryland  Gas  Company  of  West  Virginia 
were  each  corporations  organized  and  engaged  in  the  gas  business 
under  the  laws  of  and  in  the  state  of  West*  Virginia,  and  that  tbi 
Northern  Natural  Gtis  Company  was  a  Maryland  corporation 
also  engaged  in  said  gas  business  in  the  state  of  West  Virginia. 

The  West  Virginia  Central  Gas  Company  asked  permission 
to  increase  its  rates  at  Jane  Lew,  ButcherviUe,  Deanville,  Light- 
burn,  and  vicinities,  from — 10  cents  and  12  cents  per  M,  with  2 
cents  off,  to — 17  cents  per  M,  with  2  cents  off. 

P.U.R.1918C. 

Digitized  by 


Google 


RE  WEST  VIRGINIA  CENTRAL  GAS  CO.  466 

At  Buddiannon,  Berlin,  Hodgeeville^  and  vioinities,  from 

Class  "A." 
(Domestic  Consumers.) 
224  for  first  100  M,  18^  for  second  100  M,  all  in  excess  at  14#  per  M,  with 
2^  off. 

Class  "B .» 

(Public  Schools,  Courthouses,  Large  Hospitals,  Public  and  Charitable  In- 
stitutions. ) 

13^  per  M,  with  1^  off. 

Class  "C." 

(Consumers  who  use  gas  for  manufacturing,  industrial,  and  other  like  pur- 
poses, including  gas  engines.) 

94  per  M,  with  1^  off. 

to— 

27^  per  M,  with  2^  off,  for  Class  "A." 

20^  per  M,  with  2^  off,  for  Class  "B." 

27 i^  per  M,  for  first  200  M,  with  24  off,  and 

1^4  per  M,  for  all  in  excess  of  200  M,  with  24  off,  for  Class  "C." 

At  Philippi,  Volga,  Hall,  Belington,  Junior,  Dartmour,  and 
vicinities,  from-^ 

Class  "A." 
25^  per  M,  with  24  off,  for  first  100  M. 
22^  per  M,  with  24  off,  for  second  100  M. 
17^  per  M,  with  24  off,  for  all  in  excess  of  200  M. 

Class  "B." 
13^  and  16^  per  M,  with  1^  off. 

Class  "C." 
10^  per  M,  with  1^  off. 

to— 

30^  per  M,  with  24  off,  for  Class  "A." 

22^  per  M,  with  24  off,  for  Class  "B." 

ZO4  per  M,  with  24  off,  for  first  200  M,  and 

14^^  per  M,  with  24  off,  for  all  in  excess  of  200  M,  for  Olaaa  "C." 

At  Elkins,  Beverly,  Mill  Creek,  Huttonsville,  and  vicinities, 

from — 

Class  "A." 
First  100  M,  25^  and  27^  per  M,  with  24  off. 
Second  100  M,  22^  per  M,  with  24  off. 
In  excess  of  200  M,  17^  per  M,  with  24  off. 

Class  "B." 
16^  per  M,  with  1^  off. 

Class  "a" 
10^  per  M,  with  1^  off. 


32^  per  M,  with  24  off,  for  Class  "A." 

22^  per  M,  with  24  off,  for  Class  "B." 

Z24  per  M,  for  first  200  M,  and 

15^  per  M,  with  24  off,  for  all  in  excess  of  200  M,  for  Class  "C-*» 
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At  Parsons,  Hambkton,  Hendi'icks,  Montrose,  Moore,  and  vi- 
cinities,  from — 

Class  "A.- 

First  100  M,  25^  per  M,  with  2^  off. 
Second  100  M,  22^  per  M,  with  2(f  off. 
All  in  excess,  17^  per  M,  with  2<  off. 

Class  "B." 
16^  per  M,  with  1^  off. 

Class  "C* 
11*  per  M,  with  1*  off. 

to— 

32*  per  M,  with  2*  off,  for  Class  "A." 

22*  per  M,  with  2*  off,  for  Class  "B." 

32*  per  M,  with  2*  off,  for  first  200  M,  and 

16*  per  M,  with  2*  off,  for  all  in  excess  of  200  M,  for  Class  "C." 

The  West  Virginia  &  Maryland  Gas  Company  of  West  Vir- 
ginia asked  permission  to  increase  its  rates  at  Davis,  Thomas, 
Douglass,  William,  Bayard,  Dobbin,  Gormania,  Henry,  and  vi- 
cinities, from — 

Class  "A." 
First  100  M,  25*  per  M,  with  2*  off. 
Second  100  M,  22*  per  M,  with  2*  off. 
All  in  excess,  17*  per  M,  with  2*  off. 

Class  "B.** 
16*  per  M,  with  1*  off. 

Class  "C." 
11*  per  M,  with  1*  off. 

to- 
ss* per  M,  with  2*  off,  for  Class  "A." 
23*  per  M,  with  2*  off,  for  Class  "B." 
33*  per  M,  with  2*  off,  for  first  200  M,  and 
16*  per  M,  with  2*  off,  for  all  in  excess  of  200  M,  for  Class  "C* 

At  Elk  Garden  and  vicinity,  from — 

Class  "A." 
First  100  M,  25*  per  M,  with  2*  off. 
Second  100  M,  22*  per  M,  with  2*  off. 
All  in  excess,  17*  per  M,  with  2*  off. 

Class  "B.« 
16*  per  M,  with  1*  off. 

Class  "C." 
First  1,000  M,  13*  per  M,  with  1*  off. 
Second  1,000  M,  12*  per  M,  with  1*  off. 
All  in  excess,  11*  per  M,  with  1*  off. 
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to— 


S54  per  M,  with  2#  off,  for  Class  "A." 

24^  per  M,  with  24  off,  for  Class  "B." 

354  per  M,  with  24  off,  for  first  200  M,  and 

17^  per  M,  with  24  off,  for  all  in  exeesa  of  200  M,  for  CUas  "C* 

At  Piedmont,  Keyser,  and  vicinities,  from — 

Clasfl  ••A." 
First  100  M,  27^  per  M,  with  24  off. 
Second  100  M,  22^  per  M,  with  24  off. 
All  in  excess,  17^  per  M,  with  24  off. 

Class  "B." 
16^  per  M,  with  1^  off. 

Class  "C." 
134f  124,  and  11^  per  M,  with  1^  off. 

to— 

36^  per  M,  with  24  off,  for  Class  "A.'* 

36^  per  M,  with  24  off,  for  Class  '*B." 

36^  per  M,  with  24  off,  for  first  200  M,  and 

17^  per  M,  with  24  off,  for  all  in  excess  of  200  M,  for  Class  "a* 

At  Ridgley  and  vicinity,  from — 

Class  ''A.'* 
First  100  M,  27^  per  M,  with  24  off. 
Second  100  M,  22^  per  M,  with  24  off. 
All  in  excess,  17^  per  M,  with  24  off. 

Class  "B.** 
16^  per  M,  with  1^  off. 

Class  *'C." 
13^,  12^,  and  11^  per  M,  with  1^  off. 

to— 

40^  per  M,  with  24  off,  for  Class  "A." 

27^  per  M,  with  24  off,  for  Class  "B." 

40^  per  M,  with  24  off,  for  first  200  M,  and 

17^^  per  M,  with  24  off,  for  all  in  excess  of  200  M,  for  Class  **C.*' 

At  St.   George  District,  Eowlesburg,  Manheim,  Kingwood, 
Tnnnelton,  Albright,  and  vicinities,  from — 

Class  "A." 
First  100  M,  27^  per  M,  with  24  off. 
Second  100  M,  224  per  M,  with  24  off. 
All  in  excess,  17^  per  M,  with  24  off. 

Class  ''B." 
104  per  M,  with  14  off. 


Class  "C* 


11^  per  M,  with  14  off. 
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to— 

34^  per  M,  with  24  oflf,  for  Clasa  "A." 

24^  per  M,  with  2^  off,  for  Class  "B." 

34^  per  M,  with  2^  off,  for  first  200  M,  and 

16^  per  M,  with  24  off,  fen*  all  in  exceea  of  200  M,  for  Class  'V/* 

At  Black  Fork  District,  from — 

Class  "A  *    . 
First  100  M,  274  per  M,  with  24  off. 
Second  100  M,  22^  per  M,  with  24  off. 
All  in  excess,  174  per  M,  with  24  off. 

Class  "B/" 
1Q4  per  M,  with  14  off. 

to— 

34^  per  M,  with  24  off,  for  Class  "A." 

24^  per  M,  with  24  off,  for  Class  "B." 

34^  per  M,  with  24  off,  for  first  200  M,  and 

16^  per  M,  with  24  off,  for  all  in  excess  of  200  M,  for  Class  "C* 

The  Northern  Natural  Gas  Company  asked  to  increase  its 
rates  at  Corinth,  Terra  Alta,  and  vicinities,  from— 

Class  ''A." 
First  100  M,  274  per  M,  with  24  off. 
Second  100  M,  22^  per  M,  with  24  off. 
All  in  excess,  174  per  M,  with  24  off. 

CUss  «B  » 
16^  per  M,  with  Ic  off. 

to— 

36^  per  M,  with  24  off,  for  Class  "A." 

25^  per  M,  with  24  off,  for  Class  "B." 

354  per  M,  with  2^  off,  for  first  200  M,  and 

174  per  M,  with  24  off,  for  all  in  excess  of  200  M,  for  Class  "C.^ 

Petitioners  alleged  that  their  present  rates,  owing  to  the  rapid 
depletion  of  their  supply,  increased  cost  of  producing  and  purchas- 
ing gas,  and  increased  operating  expenses,  were  unjust  and  unrea- 
sonable. Petitioners  further  alleged  that  their  reason  for  making 
a  joint  application  was  because  the  Eastern  Oil  Company,  a  West 
Virginia  corporation,  was  the  owner  of  all  the  stock  of  the  West 
Virginia  Central  Gas  Company;  that  the  Eastern  Oil  Company 
and  the  West  Virginia  Central  Gas  Company  were  the  owners  of 
all  the  stock  of  the  West  Virginia  &  Maryland  Gas  Company  of 
West  Virginia,  said  latter  company  owning  all  the  stock  of  the 
Northern  Natural  Gas  Company,  except  a  few  shares  owned  by 
the  West  Virginia  &  Maryland  Gas  Company  of  Maryland,  a 
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corporation  operating  in  Maryland,  and  all  of  the  stock  of  which 
was  owned  by  the  West  Virginia  &  Maryland  Gas  Company  of 
"West  Virginia ;  that  all  of  the  places  served  by  the  above-named 
companies  received  their  gas  from  the  fields  and  wells  operated 
by  the  West  Virginia  Central  Gas  Company ;  and  that,  while  the 
accounts  were  kept  separately,  the  main  pipe  lines  and  town 
plants  were,  in  effect,  operated  as  one  system,  and  that  the  inter- 
corporate relationship  of  petitioners  was  sudi  that  they  were  each 
interested  in  the  aggregate  revenue  which  all  would  be  entitled 
to  receive. 

An  order  was  entered  requiring  each  of  said  applicants  to 
publish  notice  of  its  said  application  once  each  week  for  four 
successive  weeks  in  two  newspapers  of  opposite  politics  of  general 
circulation  in  the  counties  affected,  and  to  post  a  copy  of  said 
order  and  said  proposed  rates  for  public  inspection  in  each  of 
the  offices  of  said  companies  in  each  of  the  said  counties  affected. 
Said  order  provided,  further,  that  the  matters  arising  on  said  peti- 
tion would  be  heard  at  a  meeting  of  the  Commission  at  its  offices 
in  the  city  of  Charleston  on  the  10th  day  of  April,  1917.  Formal 
protests  against  and  objections  to  said  proposed  new  rates  were 
filed  by  the  towns  of  Terra  Alta,  Elkins,  Mill  Creek,  Hendricks, 
Kingwood,  Junior,  Davis,  Keyser,  Parsons,  Piedmont,  Philippi, 
and  Belington.  Numerous  informal  objections  were  also  filed 
against  said  rates. 

Evidence  was  offered  on  behalf  of  the  petitioners  before  the 
Commission  on  May  24,  1917,  when  an  adjournment  was  had  un- 
til July  26th,  when  the  taking  of  evidence  on  the  part  of  petition- 
ers was  concluded.  At  the  conclusion  of  the  taking  of  testimony  on 
the  part  of  applicants,  on  motion  of,  and  at  the  request  of  counsel 
for  remonstrants,  the  Commission  directed  that  the  books  and 
records  of  said  petitioners  be  examined  by  the  statistician  for  the 
Commission,  which  examination  was  made  and  report  thereof 
later  filed  by  said  statistician  with  the  Commission.  No  witness- 
es were  introduced  by  protestants. 

The  matter  was  argued  orally  before  the  Commission  and  final- 
ly submitted  on  learned  and  exhaustive  briefs  on  January  2, 1918. 

The  entire  plant  of  petitioners,  including  the  West  Virginia 
and  Maryland  Gtis  Company  of  Maryland,  constitutes  one  large 
system,  and  is  owned  and  controlled  by  the  Eastern  Oil  Company, 
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a  corporation  organized  in  1893  with  a  capital  stock  of  $1,000,- 
000,  the  several  underlying  or  subsidiary  companies  having  been 
incorporated  in  connection  with  the  expansion  and  extension  of 
the  field  as  an  aid  to  financing  said  extensions,  the  Eastern  Oil 
Company  advancing  the  capital  as  needed  to  carry  on  and  de- 
velop the  business  of  said  underlying  companies.  In  1898  and 
1899,  the  Eastern  Oil  Company  acquired  about  6,000  acres  of 
leases  in  the  rich  gas  fields  of  Lewis  and  Harrison  counties,  ob- 
tained a  franchise  from  the  town  of  Buckhannon,  installed  a  dis- 
tribution system  in  said  town,  and  began  to  furnish  gas  to  the 
citizens  thereof  through  the  Buckhannon  Gas  Company,  a  cor- 
poration organized  for  that  purpose.  Shortly  thereafter,  about 
1903,  the  West  Virginia  Central  Gas  Company,  one  of  the  pe- 
titioners herein,  was  organized  and  incorporated,  with  a  capital 
stock  of  $500,000,  which  was  later  increased  to  $2,000,000,  took 
over  the  business  of  the  Buckhannon  Gas  Company,  and  extended 
the  pipe  lines  to  Fhilippi,  Belington,  and  Elkins,  the  line  later 
being  extended  from  Elkins  to  Beverly,  Mill  Creek,  Huttonsville, 
Volga,  and  Hall.  After  supplying  all  this  territory,  the  com- 
pany had  a  large  surplus  of  gas  and  no  market  for  same.  About 
the  year  1906,  the  West  Virginia  &  Maryland  Gas  Company  was 
incorporated  with  a  capital  stock  of  $2,000,000  for  the  purpose 
'of  extending  the  lines  and  furnishing  gas  to  Thomas,  Piedmont, 
Keyser,  Cumberland,  Frostburg,  and  other  towns  in  Maryland; 
$1,250,000  in  bonds  were  issued  by  said  company  for  the  pur- 
pose of  making  said  extension.  The  business  was  conducted  in 
Maryland  by  a  corporation  organized  for  the  purpose  by  the 
fiame  of  the  Northern  Maryland  Gas  Company,  with  a  capital  of 
$20,000,  owned  by  the  West  Virginia  Central  Gaa  Company. 
Still  having  plenty  of  gas,  further  extensions  were  made  in  1909 
to  Oakland  and  neighboring  towns  in  Maryland  and  to  Terra 
Alta,  West  Virginia.  The  Northern  Natural  Gas  Company, 
one  of  the  petitioners  herein,  was  organized  for  this  purpose. 
The  line  was  extended  a  little  later  to  Eowlesburg,  Kingwood,  and 
Tunnelton. 

The  entire  plant  of  petitioners  on  which  a  return  i«  iisked 
(not  including  between  20,000  and  30,000  acres  of  what  is 
known  as  wildcat  territory  in  Braxton,  Prestcm,  and  Upshur 
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counties,  which  is  now  under  lease  by  petitioners  and  on  which 
no  value  is  sought  to  be  fixed)  consists  of  about  10,821  acres  of 
developed  or  proved  territory,  9,672  acres  of  which  is  operated 
and  1,149  acres  undrilled,  140  gas  wells  and  gathering  lines  and 
three  compressor  stations  located  in  Lewis  and  Harrison  coun- 
ties and  three  wells  not  connected  with  the  lines  in  Braxton  coun- 
ty, two  main  transmission  lines,  one  10  inch  and  the  other  12 
inch,  extending  from  the  field  through  Lewis,  Barbour,  Upshur, 
and  Eandolph  counties  to  Near  Parsons  in  Tucker  county,  a  dis- 
tance, of  about  48  miles,  and  from  there  a  single  12-inch  line 
continues  through  Tucker  county,  Grant  and  Mineral  counties 
to  near  Piedmont,  where  said  line  divides  into  two  branches, — 
one  extending  to  Cumberland,  the  other  to  Frostburg,  Maryland. 
The  entire  length  of  said  12-inch  line  is  about  111  miles.  Num- 
erous lateral  or  branch  lines  leading  from  said  transmission  lines 
to  the  towns  hereinbefore  named,  and  70  distributing  plants,  of 
which  47  are  in  West  Virginia,  21  in  Maryland,  and  2  in  both 
Maryland  and  West  Virginia. 

The  combined  capital  stock  of  petitioners  is  about  $4,100,000, 
with  $300,000  in  bonds  outstanding.  The  total  indebtedness, 
including  bonds,  of  said  companies  is  about  $1,000,000.  Peti- 
tioners have  about  20,000  domestic  consumers,  of  which  number 
about  12,000  are  located  in  West  Virginia,  and  8,000  in  the  state 
of  Maryland. 

Applicants  had  an  appraisal  and  valuation  of  their  entire  plant 
made  by  Samuel  S.  Wyer,  consulting  engineer  and  valuation  ex- 
pert, of  Columbus,  Ohio,  who  filed  with  his  evidence  in  the  case 
a  large  volume  of  about  460  pages,  containing  a  complete  inven- 
tory of  petitioners'  property,  showing  in  minute  detail  each  item 
and  the  value  placed  thereon  by  said  witness. 

The  basis  of  valuation  adopted  by  said  witness  was  that  of 
reproduction  new,  less  depreciation.  In  order  that  the  valuation 
should  not  be  placed  on  either  an  extremely  high  or  an  extremely 
low  basis,  witness  used  what  he  claimed  to  be  a  fair  average  price 
for  material  and  labor  during  the  ten-year  period  prior  to  Sep- 
tember  1,  1915.  Said  valuation  was  made  without  any  regard  to 
first  cost  or  outstanding  securities,  a  summary  of  which  iQ  a& 
follows: 
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Leasehold — 

Operated    9,672  acres 

Undrilled   1,149  acres 


Total    10,821  acres  @  $50 

2.  Gas  wells   

3.  Gas-well  drips  

4.  Gathering   lines   between   wells   and   com 

pressors  

6.  Compressor  stations 

6.  Field  headquarters  investment 

7.  Main  transmission  lines  and  fittinss 

8.  Lateral  transmission  lines  and  fittmgs  . . . 

9.  Distributing  plants   


Total  

10.  Overhead  charges  for  promotion,  organiza- 
tion, legal,  engineering,  interest,  lease 
rentals  and  taxes  during  construction, 
superintendence  and  contingencies — 20% 
of  sum  of  first  9  itemsr— $4,744,805.29  X 
20%,  =    


11.  Total  reproduction  cost  new  for  plant  .... 

12.  Plant  present  value,  72%  of  sum  of  items  1 
to    10    inclusive— $5,693,766.34X72%  = 

Going  value  of  property  estimated  at  10% 
of  reproduction  cost  new — $5,693J66.34 
X10%=   


13 


14.  Present  fair  value  of  property 


Reproduction 
Cost  New. 


$541,050.00 

614,690.08 

10,795.85 

405,881.22 

360,000.00 

28,850.00 

1,320,550.15 
451,346.20 

1,011,641.79 


$4,744,806.29 


948,961.05 


$5,693,766.34 


Present 
Fair  Value. 


$4,009,511.76 
560,376.63 


$4,668,888.39 


Edwin  M.  Wheeler,  secretary  of  the  Eastern  Oil  Company, 
and  its  subsidiary  companies,  testified  that  the  total  investment 
in  the  entire  plant,  as  disclosed  by  the  books  of  the  companies, 
was  $3,576,689.85.  This  does  not  include  the  cost  of  labor  in 
drilling  wells  of  about  $418,000.  A  thorough  examination  of  the 
books  and  records  of  petitioners  was  made  by  H.  E.  Nease,  sta- 
tistician for  the  Commission,  and  a  detailed  statement  has  been 
filed  with  the  Commission  by  said  statistician,  showing  the  actual 
investment  of  each  of  said  companies,  as  well  as  the  combined 
investment  of  all  of  them,  showing  also  the  annual  net  earnings 
of  said  petitioners,  dividends  paid,  and  the  average  rate  of  return 
since  1910.  The  actual  investment  as  shown  by  the  report  of 
said  statistician  as  of  December  31, 1916,  is  $3,533,627.80.  This 
does  not  include  cost  of  labor  in  drilling  wells. 

Howard  B.  Thomas,  an  experienced  gas  operator  and  vice 
president  of  the  several  applicant  companies,  and  thoroughly  fa- 
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miliar  with  the  property,  testified  that  the  property  was  worth 
$4,000,000. 

[1-8]  Considerable  evidence  was  oflFered  as  to  the  value  of 
the  leaseholds,  some  of  the  witnesses  basing  their  opinion  as  to 
the  value  of  said  leaseholds  upon  what  other  properties  had  sold 
for  located  near  petitioners'  territory,  while  others  testified  from 
their  general  knowledge  of  the  property  in  question.  The  fair 
value  per  acre  of  said  leaseholds  was  placed  by  said  witnesses 
at  from  $30  to  $100  per  acre.  The  assessed  value  of  petitioners' 
property  for  the  year  1916  was  about  $3,000,000,  and  for  1917 
about  $2,500,000.  Counsel  for  remonstrants  insist  that  great 
wei^t  should  be  given  to  the  value  placed  on  petitioners'  prop- 
erty by  the  board  of  public  works,  and  to  the  sworn  statement 
made  by  an  officer  of  said  companies  as  tQ  said  value  in  the  re- 
turn made  by  said  companies  to  said  board.  As  we  understand 
it,  the  board  of  public  works,  in  placing  a  value  on  a  utility,  use 
as  a  basis  for  said  valuation  the  revenue  derived  by  said  utility. 
This  would  not  be  a  proper  basis  to  use  in  fixing  the  value  of  a 
utility  for  rate-making  purposes.  While  it  is  proper  to  consider 
the  return  of  a  utility  made  by  its  officer  to  the  board  of  public 
works  for  assessment  purposes  as  evidence  in  a  case,  we  do  not 
feel  that  the  utility  should  be  precluded  from  showing  that  its 
property  was  of  greater  value  than  that  represented  by  said 
return.  One  of  the  largest  items  and  the  most  difficult  on  which 
to  place  a  value  is  that  of  leaseholds.  They  are  generally  ob- 
tained at  small  cost,  delay  rentals  paid  out  of  operating  ex- 
penses, while  being  carried  and  developed,  by  the  utility.  It 
would  not  be  fair  to  give  the  utility  the  benefit  of  all  of  this  in- 
crease in  value.  It  should  be  rewarded  for  the  business  acumen 
and  foresight  of  its  offioers  and  agents,  but  the  consumer  is  en- 
titled to  receive  some  credit  for  the  delay  rentals  which  had  been 
included  in  operating  expenses  and  paid  by  him.  After  making 
proper  allowance  for  depreciation  due  to  depletion  and  exhaus- 
tion, we  are  of  opinion  that  $541,050,  or  $50  per  acre,  is  a  fair 
value,  for  the  leaseholds  owned  by  said  petitioners*  As  the  dif- 
ference between  the  two  acoountantB  is  slight,  we  have  accepted 
for  the  purpose  of  this  valuation  the  figures  of  petitioners, 
$3,576,689.85,  as  the  actual  investment  of  petitioners,  excluding 
the  leaseholds,  which,  after  deducting  accrued  depreciation,  we 
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believe  is  a  fair  value  for  that  portion  of  petitioners'  property. 
Mr.  Wyer,  in  his  valuation,  considered  28  per  cent  as  being  a 
proper  depreciation  charge.  Counsel  for  remonstrants  insist  that 
a  greater  deduction  should  be  made^  and  cite  the  opinion  of  the 
Commission  in  the  Clarksbui^  Light  &  Heat  Co.  Case  (W.  Va.) 
P.U.K.1917A,  577,  in  support  of  their  contention.  While  a  por- 
tion of  petitioners'  plant  was  constructed  about  seventeen  or  eigh- 
teen years  ago,  a  very  large  part  of  it  has  beai  constructed  dur- 
ing the  past  seven  or  eight  years,  and  consequently  should  not  be 
depreciated  as  heavily  as  was  the  Clarksburg  Light  &  Heat  plant 
We  are  of  opinion  that  28  per  cent,  under  all  the  circumstances 
in  this  case,  is  a  fair  depreciation  charge  against  said  property, 
and  that  said  investment  cost  should  be  depreciated  to  that  ex- 
tent, giving  said  plant,  exclusive  of  leasdiolds,  a  present  value 
of  $2,575,216.69,  including  leaseholds,  $3,116,266.69. 

[4]  Petitioners  insist  that  they  should  be  allowed  about  20 
per  cent  of  the  actual  value  of  the  property  for  what  is  usually 
termed  "overhead  charges,"  which  is  supposed  to  cover  the  cost 
of  promotion,  organization,  legal,  engineering,  interest,  lease  ren- 
tals, taxes  during  construction,  superintendence,  and  contingen- 
cies of  a  plant  similar  to  the  one  under  consideration,  and  cite 
in  support  thereof  a  number  of  cases  and  authorities.  If  a  plant 
were  valued  on  the  reproduction  theory  or  basis  alone,  the  wis- 
dom of  which  we  question,  an  item  of  this  character  should 
unquestionably  be  included. 

The  appellate  division  of  the  supreme  court  of  the  state  of 
New  York,  in  the  case  of  People  ex  rel.  Kings  County  Lighting 
Co.  V.  Willcox,  156  App.  Div.  603,  141  N.  Y.  Supp.  677,  among 
ether  things,  said :  "The  cost  of  reproduction  less  accrued  depre- 
ciation rule  seems  to  be  the  one  generally  employed  in  rate  cases, 
but  it  is  merely  a  rule  of  convenience  and  must  be  applied  with 
reason.  On  the  one  kand,  it  should  not  be  so  applied  as  to  de- 
prive the  corporation  of  a  fair  return  at  all  times  on  the  rea- 
sonable, proper,  and  necessary  investment  made  by  it  to  serve 
the  public;  and,  on  the  other  hand,  it  should  not  be  so  applied 
as  to  give  the  corporation  a  return  on  improvements  made  at 
public  expense  which  in  no  way  increased  the  cost  to  it  of  per- 
forming that  service." 

There  is  no  evidence  in  this  case  to  show  that  all  of  the  fore- 

P.U.R.1918C. 


Digitized  by 


Google 


RE  WBST  VIRGINIA  CENTiUL  GAS  CO,  465 

going  items  were  not  paid  out  of  operating  expenses ;  but  to  the 
contrary  it  appears  that  the  plant,  in  a  very  krge  measure,  was 
constructed  and  developed  under  the  supervision  and  manage- 
ment of  the  officers  of  the  Eastern  Oil  Company,  who  were  receiv- 
ing very  respectable  salaries  during  said  construction  and  de- 
velopment. Counsel  for  petitioners  in  their  brief,  in  support  of 
their  contention  for  an  allowance  for  "overhead  charges''  in  valu- 
ing a  utility  for  rate-making  purposes,  make  the  following  obser- 
vation^ "Frankly,  we  see  no  reason  why  the  cost  of  the  physical 
elements  which  go  to  make  up  the  utility  could  not  be  as  well 
rejected,  since  book  entries  allocating  charges  to  certain  accounts 
do  not  create  any  invested  capital,  and  the  salary  of  a  $10,000 
man  who  devotes  half  his  time  to  new  construction,  and  the  sal- 
ary of  a  construction  superintendent  who  devotes  his  entire  time 
to  such  work,  are  in  fact  as  much  a  part  of  the  investment  as  the 
physical  el^nents  of  the  structure  itself,  irrespective  of  how  the 
books  carry  the  entries  made  of  such  salaries." 

It  is  true  that  'Ibook  entries  and  allocating  charges  to  certain 
accoimts  do  not  create  an  invested  capital,"  but  it  occurs  to  us 
that  it  is  equally  apparent  that,  if  the  consumers  of  a  utility 
have  been  charged  with  and  paid  as  a  part  of  the  cost  of  opera- 
tion the  salaries  or  commissions  of  a  contractor  or  superintendent 
for  services  rendered  in  the  construction  of  a  plant,  it  would  be 
inequitable  and  indefensible  to  capitalize  the  amounts  so  paid 
and  require  the  coiisumers  to  pay  not  only  a  fair  return  of  inter- 
est, but  also  a  depreciation  charge  on  said  amount  during  the 
entire  life  of  the  utility.  The  "physical  elements"  added  to  the 
plant  are  not  paid  for  out  of  operating  expenses,  hence  the  rea- 
son for  capitalizing  their  cost  and  requiring  the  consumers  to 
pay  a  fair  rate  of  return  thereon.  While  no  dividends  were  paid 
the  stockholders  by  petitioners  until  1910,  all  the  earnings  of 
the  companies,  after  paying  operating  expenses  during  said 
period,  being  used  for  development  of  plant,  it  appears,  however, 
that  the  rate  charged  for  gas  during  said  period  was  generally 
high  enough  to  allow  an  average  fair  return  to  said  petitioners 
on  the  fair  value  of  their  property.  The  Commission  is  there- 
fore of  the  opinion  that  no  allowance  should  be  made  for  "over- 
Lead  diarges"  in  this  case. 

[5]  What  has  been  said  with  reference  to  capitalizing  the 
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amount  paid  to  superintendents  and  contractors  during  the  con- 
struction of  petitioners'  plant  applies  with  equal  force  to  the  item 
of  about  $418,000  paid  out  of  operating  expenses  for  labor  and 
hauling  in  the  drilling  of  wells. 

[6]  Petitioners  insist  that  an  allowance  termed  "going  value" 
should  be  made,  and  that  10  per  cent  of  the  total  of  all  the  other 
elements  of  value  taken  into  consideration  in  the  valuation  of 
their  plant  would  be  a  reasonable  allowance  for  this  item.  In 
the  case  of  Des  Moines  Gas  Co.  v.  Des  Moines,  238  TI.  ^.  153, 
59  L.  ed.  1244,  P.U.R.1915D,  577,  35  Sup.  Gt.  Rep.  811,  the 
court  said :  "  *Going  value,'  or  Agoing  concern  value,'  u  e,,  the 
value  which  inheres  in  a  plant  where  its  business  is  established, 
as  distinguished  from  one  which  has  yet  to  establish  its  busi- 
ness, has  been  the  subject  of  much  discussion  in  rate-making 
cases  before  the  courts  and  commissions.  .  .  .  That  there  is 
an  element  of  value  in  an  assembled  and  established  plant,  doing 
business  and  earning  money,  over  one  not  thus  advanced  is  self- 
evident.  This  element  of  value  is  a  property  right,  and  should 
be  considered  in  determining  the  value  of  the  property  upon 
which  the  owner  has  a  right  to  make  a  fair  return,  when  the 
same  is  privately  owned,  although  dedicated  to  public  use." 

The  court  further  stated  in  said  opinion  that  "each  case  must 
be  controlled  by  its  own  circumstances,"  and  that  "included  in 
going  value  as  usually  reckoned  is  the  investment  necessary  to 
organizing  and  establishing  the  business,  which  is  not  embraced 
in  the  value  of  its  actual  physical  property." 

If  it  appeared  that  a  utility  had  exacted  exorbitant  rates  dur- 
ing the  past  from  its  customers,  or  that  erroneous  dividends  had 
been  received  by  its  stockholders,  it  would  hardly  be  proper, 
under  such  conditions,  to  allow  much,  if  anything,  for  "going 
value."  In  this  case,  however,  none  of  liiese  conditions  exist. 
The  rates  charged  by  petitioners  have  never  been  exorbitant  nor 
the  dividends  unreasonably  high,  and,  from  the  reproduction 
value  of  petitioners'  plant,  as  given  by  witness  Wyer,  it  would 
appear  that  said  plant  has  been  very  economically  constructed 
and  developed ;  we  are  of  opinion,  therefore,  that  an  item  termed 
"going  value"  should  be  allowed  in  this  case,  and  that  10  per 
cent,  or  $311,626.67,  is  a  just  and  reasonable  allowance  for  said 
'item.  ■     -. 
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[7]  There  should  be  added  to  this  Talnation  another  item,  not 
insisted  upon,  however,  by  petitioners,  called  ^Seorking  capital,'' 
Tvhich  is  usually  a  sum  equal,  at  least,  to  the  amount  collected  by 
the  utility  during  one  of  its  collection  periods.  Petitioners  col- 
lect from  their  customers  monthly,  consequently  about  $70,000, 
€r  the  average  amount  of  a  monthly  collection,  should  be  allowed 
for  "working  capital/*  We  are  therefore  of  opinion  and  find  that 
$3,497,893.36  is  the  fair  value  of  petitioners'  combined  proper- 
ties for  rate-making  purposes. 

Do  the  present  rates  produce  a  sufficient  return  on  this  valua- 
tion? 

[8]  Petitioners  are  entitled  to  collect  from  their  customers 
enough  annually  to  pay  operating  expenses  and  taxes,  to  provide 
for  the  depreciation  of  their  plant  and  a  reasonable  rate  of  re- 
turn on  the  fair  value  of  their  property  devoted  to  the  use  of  the 
public.  It  is  generally  conceded  that,  owing  to  the  hazardousness 
of  the  business  and  the  rapid  depletion  of  its  property,  a  natural 
gas  company  is  entitled  to  receive  a  higher  rate  of  return  on  its 
investment  than  other  utilities.  Aptly  stated  by  Samuel  S. 
Wyer  in  a  recent  work  on  Value-of-Service  to  Natural  Gas  Rates, 
p.  47 :  "The  natural  gas  business  is  unique  in  that  it  is  the  only 
public  utility  service  that  does  not  and  in  fact  cannot  create  the 
basic  feature  of  the  service  that  it  renders  to  the  public.  .  .  . 
Transportation  agencies,  like  railroads  or  street  railways,  can 
easily  create  the  motive  source  of  their  service;  water  utilities 
have  their  water  supply  constantly  replenished  by  nature;  intelli- 
gence transmission  utilities,  like  the  telephone  and  telegraph, 
easily  create  the  primary  source  of  their  service;  however,  the 
natural  gas  industry  is  alone  in  depending  entirely  on  the  caprice 
of  nature  for  first,  the  finding,  and,  secondly,  the  continuity  of 
the  supply  of  its  primary  source  of  public  utility  service." 

[9,  10]  Petitioners  began  active  operations  in  1899.  No 
dividends  were  declared  or  paid  to  the  stockholders  until  1910. 
Subsequent  to  said  date  there  has  been  paid  $1,0C7,120  in  divi- 
dends. The  net  earnings  of  said  petitioners  to  January,  1917, 
were  about  $3,900,000,  all  of  which,  except  the  dividends  above 
mentioned,  was  used  in  developing  the  plant.  The  net  annual 
•earnings  of  the  several  companies  during  their  operation  has 
been  approximately  12 1  per  cent  on  the  actual  amount  of  capital 
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invested.     The  total  amount  of  gas  produced  and  marketed  by 
said  petitioners  during  the  past  twelve  years  was  as  follows : 

1905  1,211,040,000  cubic  feet 

1906  1,566,069,000  cubic  feet 

1907  2,619,369,000  cubic  feet 

1908  3,147,659,000  cubic  feet 

1909  5,753,809,000  cubic  feet 

1910  8,908,060,000  cubic  feet 

1911 7,942,007,000  cubic  feet 

1912  9,023,029,000  cubic  feet 

1913  9,499,832,000  cubic  feet 

1914  8,611,261,000  cubic  feet 

1915  6,734,124,000  cubic  feet 

1916  6,290,226,000  cubic  feet 

In  1914,  petitioners  drilled  23  producing  wells,  in  1915,  It 
wells,  and  in  1916,  17  wells.  In  1910,  the  average  annual  pro- 
duction per  well  was  about  245,000,000  cubic  feet,  and  in  1916, 
Ihis  production  had  declined  to  about  40,000,000  cubic  feet. 
The  rock  pressure  of  said  wells  had  declined  during  said  period 
from  60  to  70  per  cent.  Petitioners  estimated  that,  based  on 
their  former  production,  they  would  be  able  to  supply  their  con- 
sumers with  approximately  3,250,000  M  cubic  feet  of  gas  during 
the  year  1917.  Doubtless  the  amount  will  be  somewhat  in  ex- 
cess of  that  estimate,  as  a  result  of  repairing  their  transmission 
lines  and  stopping  the  enormous  leakage  that  occurred  during 
the  winter  of  1916-17  following  the  extraction  of  gasolene  from 
the  gas.  Considering  the  rapid  decline  in  production  during 
the  past  few  years,  it  is  doubtful  whether  petitioners  will  be  able 
to  supply  over  3,000,000,000  cubic  feet  per  annmn  after  1917, 
and  from  present  indications  this  supply  will  be  entirely  exhaust- 
ed within  the  next  ten  or  twelve  years.  In  1913,  81  per  cent  of 
petitioners'  gas  was  sold  to  commercial  consumers  and  19  per 
cent  to  domestic  consumers.  In  1916,  59  per  cent  only  was 
sold  to  ccMnmercial  consumers,  and  41  per  cent,  or  2,172,692,060 
cubic  feet,  to  domestic  consumers.  This  would  indicate  that  pe- 
titioners' entire  supply  would  soon  be  required  for  its  domestic 
consumers.  Estimated  earnings  for  1917,  under  rates  proposed, 
are  as  follows : 

From  d(Hnefltic  oonsumers  $721,003.69 

Class  B    25,440.30 

Commercial   112,041.41 

Total    $858,475.40 

Operating  expenses   $324,398.76 

General  expenses  76,380.8? 

Taxes    40,337.22 
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It  appeared  from  the  evidence  that  the  amount  anticipated 
from  commercial  consumei»  wcmld  be  considerably  less  in  the 
year- 1918  than  they  estimated  for  1917,  but  this  deficiency  will 
doubtless  be  made  up  by  the  income  from  domestic  consumers. 
No  serious  objections  were  made  by  remonstrants  to  any  of  the 
items  of  expenses,  except  the  salaries  paid  the  officers  of  the 
Eastern  Oil  Company.  There  is  included  in  the  item  of  gen- 
eral expenses,  salaries  to  the  amount  of  $66,000  paid  said  officers 
for  the  general  supervision  of  the  subsidiary  companies.  It  may 
be  that  in  the  organization  and  financing  of  these  subsidiary  com- 
panies, while  financing,  constructing,  and  developing  the  enor- 
mous plant  of  petitioners,  laying  its  lines  over  rough  and  moun- 
tainous territory,  endeavoring  to  find  a  market  for  its  gas,  that 
these  officials  did  not  receive  more  for  their  services  than  they 
were  entitled  to  receive ;  but  since  this  work  has  largely  been  com- 
pleted, and  all  that  is  now  required  is  simply  a  general  supervi- 
sion of  the  business  of  these  several  subsidiary  companies,  it  ap- 
pears to  the  Commission,  especially  in  view  of  the  high  rates 
that  petitioners  are  obliged  to  charge  for  their  gas,  which  should 
never  be  in  excess  of  the  value  of  said  product  to  consumers,  that 
these  services  ought  now  be  performed  for  not  to  exceed  60  per 
cent  of  the  salaries  formerly  paid.  This  would  reduce  the  op- 
erating expenses  to  about  $408,616.85,  which  would  give  said 
petitioners  a  net  income  of  about  $449,858.55,  or  less  than  13 
j.er  cent,  including  depreciation,  on  the  value  of  their  property, 
which  is  a  lower  rate  of  return  than  usually  allowed  utilities  of 
this  character.  Some  evidence  was  introduced  in  regard  to  the 
income  derived  by  petitioners  from  gasolene ;  but  as  it  is  not  of 
fufficient  magnitude  to  materially  affect  the  general  result,  we  do 
not  deem  it  necessary  to  pass  on  the  questions  presented  in  rela- 
tion thereta 

[11]  One  of  the  most  difficult  problems  presented  is  that  of 
determining  the  different  rates  that  should  be  paid  by  the  vari- 
ous localities  or  neighborhoods  supplied.  Cost  of  transmission, 
leakage,  and  various  other  elements  incident  to  the  business  must 
be  taken  into  consideration  in  order  to  avoid  discrimination  be- 
tween the  different  localities.  The  distance  from  the  place  of 
production  to  the  different  localities  or  neighborhoods  supplied 
by  petitioners  varies  from  that  of  a  few  miles  to  a  distance  of 

many  miles  over  exceedingly  rough  and  mountainous  territory. 
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Mr.  Wyer  adopted  the  following  method  in  arriving  at  what 
he  considered  would  be  the  oost  to  petitionero  in  famishing  gas 
to  the  various  towns  supplied :  ^The  method  used  in  determining 
cost  of  gas  in  various  communities  along  the  line  is  exactly  the 
same  as  that  used  by  the  Interstate  Commerce  Commission  in 
computing  the  cost  of  freight  along  main  and  lateral  lines.  The 
calculations  were  based  on  the  following:  Taking  the  present 
fair  property  value,  $4,668,000,  assuming  a  net  return  for  sink- 
ing fund,  interest  and  profit  of  16  per  cent,  the  annual  operating 
expenses,  exclusive  of  sinking  fund,  interest,  and  profit,  were 
estimated  at  $441,116 ;  the  volume  of  gas  to  be  sold  annually  was 
estimated  at  2,929,000  M  cubic  feet.  With  this  fimdamental 
data  as  the  basis  for  prorating  the  cost  to  th«  various  towns  in 
proportion  to  the  property  used  in  rendering  the  service,  figures 
Avere  obtained  which  show  the  average  cost  of  liie  gas  handled  at 
various  towns.'' 

He  determined  the  percentage  of  the  total  value  of  the  prop- 
erty in  the  field  up  to  and  including  the  compressor  stations  to 
be  41  per  cent,  the  main  and  lateral  transmission  lines  38  per 
cent,  and  the  distributing  plants  31  per  cent  On  the  basis 
adopted,  the  cost  per  M  cubic  feet  to  the  various  groups  of  towns 
would  be  as  follows: 

Buckhannon 31.3^ 

Philippi   38.2^ 

Belington    32.1<^ 

Elkina    36.4^ 

Parsons    34.2^ 

Rowlesburf?    47.8^ 

Davis  or  Thomas  groups 38.1<i" 

Oakland 40.5^ 

Piedmont  and  Keyser   42.1# 

Lonaconing  and  Frostburg  43.4^ 

Cumberland    42.5<f- 

Applying  this  method,  apportioning  the  cost  of  supplyinjar  gas 
1o  the  different  communities  supplied  by  petitioners  on  the  valua- 
tion fixed  by  the  Commission,  the  cost  per  M  cubic  feet  would  be 
as  follows: 

Buckhannon   ^ . . .  *. 26.8^ 

Philippi     32.3<* 

Belington    27.5^ 

Elkins 30.9^ 

Parsons    29.2(f' 

Davis     32.3^ 

Piedmont    . . . . ; 35.4^ 

Kintnvood  group  30.8^ 
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The  rates  arrived  at  by  this  method  do  not  differ  materially 
from  those  proposed  by  petitioners,  except  those  for  the  Eowles- 
burg  and  Kingwood  vicinity,  which  are  considerably  higher  than 
those  proposed  by  petitioners.  It  is  apparent  from  the  evidence 
that  the  customers  residing  in  the  Buckhannon,  Philippi,  Beling- 
ton,  Elkins,  and  Parsons  vicinities  should  not  be  burdened  with 
a  very  great  portion  of  the  expense  of  the  12-inch  transmission 
line  extending  from  the  field  to  Cumberland,  as  they  derive  little 
or  no  benfit  therefrom.  Petitioners  have  been  furnishing  gas  in 
Cumberland  and  other  Maryland  territory  at  a  rate  of  25  cents 
per  M,  which,  considering  the  distance  these  points  are  located 
from  the  field,  is  entirely  too  low  in  comparison  with  the  rates  in 
force  in  West  Virginia.  Application  for  an  increase  in  rates  in 
Maryland,  averaging  from  31  to  38  cents  per  M,  has  been  made 
by  petitioners,  which  rates,  in  our  opinion,  are  not  sufficiently 
high  when  compared  with  those  sought  to  be  put  into  effect  in 
some  of  the  points  in  West  Virginia. 

After  thoroughly  considering  the  many  questions  presented  in 

the  case,  the  Commission  is  of  opinion  that  the  following  schedule 

of  rates,  with  slight  reductions  in  several  instances  from  those 

proposed  by  petitioners,  will  produce  a  reasonable  return  to  p^eti- 

tioners,  and  will  be  about  as  equitably  apportioned  among  the 

several  municipalities  as  is'  possible  under  the  circumstances; 

and,  if  it  should  develop  that  said  rates  do  not  allow  a  sufficient 

return,  we  believe  that  said  deficiency  should  be  made  up  by 

the  Maryland  consumers  of  gas: 
P.U.R.1918C. 
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For — 


Jane    Lew,    Butcherville,    Deanville, 

Lightburn,  and  Ticinities   

Buckhannon,  Berlin,  Hodgesville  and 

vicinities   

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  ft 

Philippi,  Volga,  Hall,  Belington, 
Junior,  Dartmour,  and  vicinities  . . 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  ft 

Elkins,  Beverly,  Mill  Creek,  Huttona 

ville,  and  vicinities 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  ft.  ...... 

Parsons,  Hambleton,  Hendricks, 
Montrose,  Moore,  and  vicinities  . 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  f t 

Davis,  Thomas,  Douglass,  William, 
Bayard,  Dobbin,  Gormania,  Henry 

and  vicinities 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  ft 

Elk  Garden  and  vicinity 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  ft 

Piedmont,   Keyser,   Terra   Alta,   Cor- 

i;ith,  and  vicinities 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  f  t 

Ridgley  and  vicinity   

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  f t 

Albright,  Rowlesburg,  Manheim, 
Kingvvood,  Tunnelton  and  St. 
George,  and  Black  Fork  District  . . 

First  200  M  cu.  ft 

In  excess  of  200  M  cu.  f  t 


Class  "A." 
Pref eYred 


Rate     Dis. 


.17 
.25 

.28 

.30 

.30 

.32 
.34 

.35 
.40 

.34 


.02 
.02 

.02 

.02 

.02 

.02 
.02 

.02 
.02 

.02 


Class  "B." 
Preferred 


Rate 


.17 
.18 
.18 
.20 

.22 
.22 

.25 

.27 

.24 


Dis. 


.02 
.02 
.02 
.02 

.02 
.02 

.02 
.02 

.02 


Class  "C." 
Xon-Pref*d 


Rate  I   Dis. 

I 


.25 

.14 


.28 
.14 


.30 
.16 


.30 
.16 


.32 

.16 

.34 

.17 


.35 
.17 

.40 
.17 


.34 
.16 


.0£ 
.02 


.02 

.02 


.02 
.02 


.02 
.02 


.02 

.02 

.02 

.02 


.02 
.02 

.02 
.02 


.02 
.02 


[12]  Counsel  for  the  city  of  Elkins  contends  that  the  Com- 
mission has  no  right  to  grant  petitioners  authority  to  increase 
their  rates  for  gas  above  those  provided  in  the  franchise  granted 
by  said  city  to  the  Eastern  Oil  Company  and  its  successor,  the 
West  Virginia  Central  Gas  Company.  These  ordinances  pro- 
vided "that  natural  gas  shall  be  delivered  and  sold  under  this 
grant  and  franchise  at  a  rate  which  shall  not  exceed  25  cents  per 
tliousand  cubic  feet."  And:  "The  said  Eastern  Oil  Company 
shall  grant  a  rate  of  12  cents  per  thousand  cubic  feet  to  said 
city  of  Elkins  for  gas  under  its  boiler  at  its  power  station  for  its 
waterworks  and  electric  light  plant." 
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The  Supreme  Court  of  the  United  States,  as  well  as  state 
courts  and  commissions,  have  held  that  a  contract  made  with  a 
utility,  prescribing  rates  for  its  service,  cannot  prevent  the  duly 
authorized  authority  from  regulating  said  rates,  even  though 
such  contract  is  made  by  a  utility  with  a  municipality.  It  is 
presumed  that  all  such  contracts  were  made  subject  to  future 
regulation  by  the  proper  regulatory  body. 

The  supreme  court  of  the  state,  in  the  case  of  Benwood  v. 
Public  Service  Oonmiission,  75  W.  Va.  127,  L.R.A.1915C,  261, 
83  S.  E.  295,  held :  Assuming  that  at  the  time  the  franchise  was 
granted  including  the  rate  regulation  it  was  a  valid  contract  be- 
tween the  city  and  its  grantee,  both  contracting  parties  were 
bound  by  cognizance  of  the  fact  that  the  rate  regulation  was 
subject  to  the  legislative  power  over  rates,  and  hence  the  con- 
tract was  made  subject  to  what  the  legislature  might  thereafter 
do  as  to  the  rates  dealt  with  by  the  franchise,  and  such  rate  regu- 
lation was  only  valid  until  the  legislature  acted.  And  the  legis- 
lature, by  creating  a  Public  Sendee  Commission,  and  imposing 
on  it  the  duty  of  regulating  rates,  did  act,  and  thereby  delegated 
to  such  Commission  its  power  to  fix  rates  as  between  municipali- 
ties and  the  public  service  corporations. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  53  L.  ed. 
176,  29  Sup.  Ct.  Rep.  50,  wherein  the  city,  by  an  ordinance  con- 
tract for  a  definite  period  fixed  the  rates  for  a  telephone  company 
and  afterwards  sought  to  reduce  the  same,  said:  "This  ordi- 
nance, enacted  by  the  city  council,  which  exercises  the  legislative 
and  business  powers  of  the  city,  and,  as  has  been  shown,  the 
charter  power  of  regulating  telephone  service  and  of  fixing  the 
charges  contains,  it  is  contended,  the  contract  whose  obligation 
the  subsequent  ordinances  fixing  lower  rates  impaired.  Two 
questions  obviously  arise  here.  Did  the  city  council  have  the 
power  to  enter  into  a  contract  fixing  unalterably  during  the  term 
of  the  franchise  charges  for  telephone  service,  and  disabling  itself 
from  exercising  the  charter  power  of  regulation  ?  .  .  .  The 
surrender,  by  contract  of  a  power  of  government  though  in  cer- 
tain well-defined  cases  it  may  be  made  by  legislative  authority, 
is  a  very  grave  act,  and  the  surrender  itself,  as  well  as  the  au- 
thority to  make  it,  must  be  closely  scrutinized.  No  other  body 
P.U.R.i918C. 
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than  the  supreme  legislature  .  .  .  has  the  authority  to  make 
such  a  surrender,  unless  the  authority  is  clearly  del^ated  to  it 
by  the  supreme  legislature.  The  general  powers  of  a  municipal- 
it}^  or  of  any  other  political  subdivision  of  the  state  are  not  suf- 
Ikient.  Specific  authority  for  that  purpose  is  required.  This 
proposition  is  sustained  by  all  the  decisions  of  this  court,  which 
will  be  referred  to  hereafter,  and  we  need  not  delay  further  upon 
this*  point.  .  .  .  But  for  the  very  reason  that  such  a  con- 
tract has  the  effect  of  extinguishing  pro  tanto  an  undoubted  pow- 
er of  government,  both  its  existence  and  the  authority  to  make 
it  must  clearly  and  unmistakably  appear  and  all  doubts  must  be 
resolved  in  favor  of  the  continuance  of  the  power." 

In  the  case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska,  170 
TJ.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct.  Eep.  518,  the  court  held: 
"Usually,  where  a  contract  not  contrary  to  public  policy,  has 
been  entered  into  between  parties  competent  to  contract,  it  is  not 
within  the  power  of  either  party  to  withdraw  from  its  terms 
without  the  consent  of  the  other;  and  the  obligations  of  such  a 
contract  is  constitutionally  protected  from  hostile  legislation. 
AVhere,  however,  the  respective  parties  are  not  private  persons, 
dealing  with  matters  and  things  in  which  the  public  has  no  con- 
cern, but  are  persons  or  corporations  whose  rights  and  powers 
were  created  for  public  purposes,  by  legislative  acts,  and  where 
the  subject-matter  of  the  contract  is  one  which  affects  the  safety 
and  welfare  of  the  public,  other  principles  apply.  Contracts  of 
the  latter  description  are  held  to  be  williin  the  supervising  power 
and  control  of  the  legislature  when  exercised  to  protect  the  public 
safety,  health,  and  morals,  and  that  clause  of  the  Federal  Con- 
stitution which  protects  contracts  from  legislative  action  cannot 
in  every  case  be  successfully  invoked.  The  presumption  is  that 
when  such  contracts  are  entered  into  it  is  with  the  knowledge 
that  parties  cannot,  by  making  agreements  on  subjects  involving 
the  rights  of  the  public,  withdraw  such  subjects  from  the  police 
power  of  the  legislature." 

The  supreme  court  of  Pennsylvania,  in  Bellevue  v.  Ohio  Val- 
ley Water  Co.  245  Pa.  114,  91  Atl.  236,  held  that  the  legisla- 
ture, having  created  the  Public  Service  Commission,  invested  it 
with  full  powers  in  respect  to  rates ;  that  a  definite  contract,  like 

an  indefinite  one,  should  give  way  whenever  the  rates  therein 
P.UR.1918C. 
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prescribed  are  determined  by  the  Commission  to  be  unjust  or  un- 
Teasonable  or  inadequate,  or  are  unjustly  discriminatory  or  un- 
reasonably preferential 

In  fixing  rates  to  be  charged  by  a  utility,  it  is  the  policy  erf  the 
Commission  not  to  interfere  with  franchise  contracts  unless  com- 
pelled to  do  so  in  order  to  prevent  unjust  or  unreasonable  dis- 
■crimination,  and  under  the  evidence  in  this  case,  as  we  view  it, 
to  require  petitioners  to  furnish  gas  at  Elkins  at  the  price  fixed 
by  its  franchise  would  result  in  such  discrimination  against  its 
other  consumers. 

An  order  will  be  entered  in  accordance  with  this  opinion. 

Commissioners  Wiles  and  Eider  concur. 

Note. — Depreciation;  natural  gas. 

Annual  allowances  of  5  and  6  per  cent  were  held  sufficient  for  de- 
preciation of  natural  gas  distributing  plants  although  a  higher  per- 
centage would  be  necessary  for  a  producing  company.  Ee  Light, 
Fuel  &  P.  Co.  (W.  Va.)  Case  Nos.  554,  555,  Dec.  1,  1917. 

In  Be  Valley  Natural  Gaa  Co.  Decision  No.  4485,  Application  No. 
"2620,  July  27,  1917,  the  California  Commission  fixed  the  deprecia- 
tion annuity  at  7  per  cent  for  a  natural  gas  distributing  company. 

An  annual  allowance  of  8  per  cent  was  made  for  accruing  de- 
preciation of  a  natural  gas  plant  in  a  proceeding  to  determine  the 
reasonableness  of  natural  gas  rates.  Re  West  Virginia  Traction  & 
Electric  Co.  (W.  Va.)  Case  No.  568,  Oct.  29,  1917. 

In  Re  Vinita  Gas  Co.  Cause  No.  2890,  Order  No,  1335,  Sept.  27, 
1917,  it  was  held  that  a  larger  depreciation  reserve  must  be  set  up  in 
the  case  of  a  natural  gas  company,  whose  supply  was  likely  to  be  ex- 
hausted within  a  few  years,  than  in  a  case  where  there  was  a  rea- 
sonable assurance  of  a  supply  for  a  long  period  of  years.  It  was  also 
held  that  the  fact  that  the  character  of  the  soil  caused  the  rapid  de- 
terioration in  the  pipes  should  be  considered. 


DISTRICT  OF  COLUMBIA  PUBLIC  UTILITIES  COMMISSION. 

RE  WASHINGTON  GASLIGHT  COMPANY  et  al. 
[Order  No.  254;  Formal  Case  No.  13.] 

Mates  —  Otts  —  War  —  Pending  appeal  €ni  valuation  —  Protection  of 
public  interest  —  Conditions  imposed. 

1.  The  Commission  of  the  District  of  Columbia,  as  a  condition  pre- 
P.U.R.1918C. 
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cedent  to  authorizing  increased  gaa  rates  to  meet  war  prices  for  oil 
and  coal,  required  the  utility,  which  had  an  appeal  on  a  former  valua* 
tion  pending,  to  file  an  agreement  for  the  protection  of  the  public, 
accepting  the  Commission's  valuation  as  the  basis  for  the  rates  to-  be 
authorized  in  the  case  under  consideration,  and  agreeing  to  refund  the 
excess  over  the  old  rate  to  the  consumers  in  event  the  increase  is  held 
to  be  illegal  by  the  reviewing  court. 
Return  —  Oaa  —  War, 

2.  Under  war  conditions  imposing  a  burden  which  must  be  borne 
by  both  producers  and  consumers,  gas  rates  advanced  to  meet  the  in- 
creased cost  of  raw  materials,  calculated  to  yield  a  return  of  approxi- 
mately 6  per  cent  on  the  Commission's  property  valuation,  are  reason- 
able and  sufficient. 

[March  15,  1918.] 

Application  of  the  Washington  Gaslight  Company  and 
Georgetown  Gaslight  Company  for  an  increase  in  gas  rates;  in- 
creased rates  fixed  by  the  Commission. 

By  the  Commission:  On  December  1,  1917,  the  Washing- 
ton Gaslight  Company,  on  its  own  behalf  and  on  behalf  of  the 
Georgetown  Gaslight  Company,  all  of  whose  stock  is  owned  by 
the  Washington  Gaslight  Company,  petitioned  this  Commission 
for  an  increase  in  the  rate  to  be  charged  by  it  for  gas  furnished 
to  consumers  in  the  District  of  Columbia.  The  company  pre- 
sented with  its  petition  a  detailed  analysis  of  its  operations  dur- 
ing the  year  ended  September  31,  1917,  and  the  estimated  cost  of 
manufacturing  and  delivering  gas  during  the  year  ending 
December  31,  1918,  claiming  those  figures  showed' that  at  tie 
present  rates  for  gas  the  company  would  operate  at  a  loss. 

A  public  hearing  was  held  on  December  18,  1917,  at  which 
hearing  the  company  formally  presented  its  petition  and  intro- 
duc§.d  the  evidence  of  the  experts  who  had  made  the  analysis  of 
its  operations  and  expenditures  upon  which  its  petition  was 
based.  The  testimony  and  exhibits  were  carefully  studied  by 
the  Commission's  experts,  w^ho  made  a  thorough  examination  of 
the  books  and  accounts  of  the  company.  At  the  hearings  on  Feb- 
ruary 9,  11,  12,  and  16,  1918,  the  results  of  their  investigations 
were  introduced  in  evidential  form  and  the  company  subjected 
them  to  a  thorough  cross-examination. 

The  evidence  shows  that  the  costs  of  coal  at  the  mine  during 
1917  increased  from  $4.55  to  $5.65  per  ton,  and  oil  from  4.4 
cents  per  gallon  to  8  cents  at  present  quotations,  and  that  the 
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cost  of  labor  and  material  for  maintenance  and  distribntion  has 
also  greatly  increased. 

The  manufacture  of  gas  for  heat  and  illumination  is  substan- 
tially the  conversion  of  fuel  from  one  form  into  another.  The 
fuel  thus  converted  consists  of  coal  and  oil,  which  are  the  raw 
materials  from  which  gas  is  made,  and  the  cost  of  these  two  raw 
materials  (as  shown  by  the  actiial  costs  during  the  year  ended 
September  30,  1917)  represents  approximately  80  per  cent  of 
the  manufactured  gas.  It  is  self-evident  that  when  the  cost  of 
coal  to  the  gas  manufacturer  increases  25  per  cent  and  the  cost 
of  oil  82  per  cent,  that  the  cost  of  the  manufactured  gas  will  in- 
crease in  approximately  a  similar  proportion  so  far  as  these  basic 
elements  are  concerned,  and  will  be  further  increased  if  the  cost 
of  labor  and  maintenance  has  also  risen.  All  of  these  conditions 
have  taken  place  while  the  selling  price  of  gas  has  remained 
stationary. 

In  view  of  all  these  considerations,  the  Commission  feels  that 
it  would  be  unmindful  of  its  plain  duty  if  it  refused  to  grant  such 
measure  of  relief  as  existing  conditions  not  only  show  to  be  prop- 
er, but  thoroughly  justified. 

In  view  of  the  fact  that  an  appeal  is  now  pending  from  the 
former  valuation  of  the  properties  of  the  two  companies  hereto- 
fore made  by  this  Commission;  in  order  to  preserve  in  all  re- 
spects the  interests  of  the  public  should  it  appear  by  any  proceed- 
ing that  an  increase  in  rates  should  not  have  been  allowed  by  the 
Commission  at  this  time, — the  Commission  has  required  of  the 
company,  and  the  company  has  filed  with  the  Commission,  its 
agreement  over  the  signature  of  its  President,  which  said  agree- 
ment is  as  follows: 

"In  the  matter  of  its  application  for  an  increase  in  the  price 
to  be  charged  for  gas,  in  consequence  of  the  conditions  shown  by 
the  evidence  taken  under  it,  and  in  order  to  obviate  any  obstacle 
which  it  has  been  suggested  may  exist  by  reason  of  the  pending 
appeal  from  the  order  fijdng  the  valuation  of  its  property,  the 
Washington  Gaslight  Company  states  its  willingness  to  accept 
that  valuation  as  the  basis  for  such  rate  as  the  Commission  may 
fix  under  the  company's  pending  application,  to  be  binding  upon 
it  as  the  correct  valuation,  without  prejudice  to  and  nolwithstand- 
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ing  the  appeal,  for  such  period  of  time  as  tiie  rate  which  liie 
Commission  shall  fix  under  the  said  application  shall  continue. 

"The  gas  company  further  agrees  that,  if  it  shall  appear  from 
the  final  decision  in  the  valuation  appeal  case  now  pending  in 
the  supreme  court  of  the  District  of  Columbia,  or  otherwise,  that 
the  existing  rate  which  it  is  permitted  to  charge  to  consumers  of 
gas  could  or  should  not  legally  have  been  increased,  the  company 
will  refimd  to  the  consumers  any  difference  between  the  existing 
rate  and  the  increased  rate  which  the  Conmiission  shall  find  to 
be  proper." 

The  Commission  believes  that  by  this  agreement  the  public  is 
protected  by  every  safeguard  within  the  power  of  the  Commis- 
sion to  require. 

The  increase  in  the  cost  of  production  has  been  occasioned  by 
conditions  brought  about  by  the  war,  and  has  imposed  a  burden 
which  must  be  borne  by  both  producer  and  consumer  and  so  dis- 
tributed as  to  be  equitable  to  both.  Under  the  conditions  which 
have  arisen  because  of  an  unprecedented  situation,  and  in  view 
of  all  the  circumstances  of  the  case,  and  after  giving  the  rights  of 
the  company  and  of  the  citizens  the  most  careful  study,  the  Com- 
mission feels  that  the  fixing  of  a  price  for  gas  which  would  yield 
approximately  a  6  per  cent  return  to  the  company  on  the  Com- 
mission's valuation  of  its  property  will  enable  the  company  to 
sustain  its  credit  and  conduct  its  business  at  a  reasonable  profit, 
and  that  the  increased  cost  to  the  consumer  should  be  cheerfully 
accepted  as  his  share  of  an  unavoidable  burden. 

It  being  the  opinion  of  the  Commission  that  the  circumstances 
justify  an  increase  in  the  rate  to  be  charged  for  gas,  it  is  therefore 
ordered: 

(1)  That  the  rate  to  be  charged  for  gas  furnished  by  any 
public  utility  to  any  private  consumer  in  the  District  of  Colum- 
bia for  lighting,  heating,  power,  or  for  any  other  purpose,  shall 
not  exceed  90  cents  per  thousand  cubic  feet. 

(2)  That  this  rate  shall  apply  uniformly  to  all  private  con- 
sumers in  the  said  District  of  Columbia,  whether  supplied  with 
gas  by  the  Washington  Gaslight  Company  or  by  the  Georgetown 
Gaslight  Company. 

(3)  That  if  any  private  consumer  of  gas  shall  not  pay  monthly 
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any  gas  bill  within  ten  days  after  the  same  shall  have  been  pre- 
sented, the  gas  company  supplying  gas  to  such  consumer  may 
charge  and  collect  from  said  consumer  so  failing  to  pay  said  gas 
bill  as  aforesaid  10  cents  additional  for  each  1,000  cubic  feet  of 
gas  represented  by  said  bill,  as  now  required  by  law. 

(4)  That  the  quality  and  pressure  of  gas  furnished  by  the 
said  Washington  Gaslight  Company  and  by  the  said  Georgetown 
Gaslight  Company  shall  at  all  times  comply  with  the  standards 
now  prescribed  therefor  by  this  Commission. 

(5)  That  this  rate  shall  apply  to  all  gas  furnished  after  March 
20,  1918,  and  shall  continue  in  force  until  changed  by  the  Com- 
mission* 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

FORT  WAYNE  &  NOBTHERN  INDIANA  TRACTION  COM- 
PANY 

V. 

CITY  OP  FORT  WAYNE. 
[No.  1360.] 

RE  CITY  OF  FORT  WAYNE. 

[No.  2145.] 

Return  —  War  —  Policy  of  Com^nission. 

1.  During  the  era  of  war-time  operating  costs,  the  Indiana  Com- 
mission, in  accordance  with  the  national  and  state  war  policies,  while 
not  underwriting  iK>rmal  returns  for  public  utilities,  will  promptly 
allow  them  sufficient  relief  to  keep  them  solvent,  in  good  operating 
condition,  and  able  to  command  needed  capital. 

Procedure  —  Dismissal   of   petition  —  Motion   of   Commission  —  Cir^ 
oumstunces  justifying. 

2.  Two  petitions  pending  for  more  than  two  years,  growing  out  of 
the  same  matter,  one  by  an  electric  utility  complaining  of  discrimina- 
tory practices  and  unjust  campetHion  in  both  rates  and  seryice  by  a 
municipal  plant,  the  other  by  the  municipal  plant  for  permission  to 
decrease  a  primary  electric  rate,  were  dismissed  without  prejudice  by 
the  Indiana  CJommission  on  its  own  motion  to  clear  its  docket,  in  view 
of  the  ohaiigfr  in  eonditionf  during  the  interim  due  to  the  city's  volun- 
tary abolishment  ojf  nearly  all  of  the  practices  complained  of  by  the 
private  utility,  the  increases  in  operating  costs  due  to  war  prices,  the 
changes  in  the  personnel  of  the  Commission  and  municipal  govemsient, 
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the  necessity  of  making  a  new  Taluation  and  audit  before  a  hearing 
could  be  had,  the  general  war  conditions,  and  the  national  and  state 
war  policies  to  equalize  the  burdens  of  the  public  and  utilities. 

[March  26,  1918.] 

Petition  by  the  Fort  Wayne  &  Northern  Indiana  Traction 
Company  against  the  City  of  Fort  Wayne  for  discriminatory 
practices,  and  petition  by  the  City  of  Fort  Wayne  for  permission 
to  decrease  a  primary  electric  rate;  both  dismissed  witiiout  pre- 
judice. 

By  the  Commission:    These  petitions  are  closely  related. 

The  first,  P.  S.  C.  I.  No.  1360,  was  filed  on  March  8,  1915, 
and,  briefly  summarized,  is  a  complaint  in  which  the  Fort  Wayne 
&  Northern  Indiana  Traction  Company,  first  setting  forth  that 
it  is  an  Indiana  corporation,  avers : 

(1)  That,  on  the  28tli  day  of  January,  1904,  the  city,  by  writ- 
ten contract,  approved  by  ordinance,  granted  to  and  vested  in  the 
Fort  Wayne  Electrig  Light  &  Power  Company,  and  its  successors 
and  assigns,  the  right,  authority,  privilege,  and  franchise  to  erect, 
maintain,  and  operate  an  electric  light  and  power  plant,  station 
and  system  for  the  purpose  of  affording  the  city  and  its  inhabit- 
ants electric  service,  and  to  occupy  streets,  alleys,  and  other  public 
places  in  rendering  and  maintaining  such  service;  and  further 
provided  that  at  the  expiration  of  the  contract,  January  1,  1935, 
the  city  should  have  the  right  of  purchase; 

(2)  That  the  company,  or  its  successors,  should  pay  annually 
to  the  city  the  sum  of  $500,  and  that  said  payment  was  made  an- 
nually up  to  the  time  of  filing  this  petition ; 

(3)  That  the  company,  relying  upon  said  grant  and  franchise, 
provided  the  necessary  plant  and  system  to  supply  the  city  and  its 
inhabitants  with  electrical  current; 

(4)  That  petitioner  is  the  sucessor  of  the  original  grantee,  en- 
titled to  all  of  grantee's  rights,  and  that  it  is  the  possessor  of  "a 
large,  thoroughly  up  to  date  and  thcwroughly  equipped  power  plant 
and  distribution  system;''  that,  in  the  construction  of  said  plant, 
and  for  franchises,  there  has  been  expended  more  than  $1,500,- 
000,  and  that  the  plant  has  and  supplies  more  than  11,000  cus- 
tomers, and  that  complainant  is  the  second  largest  taxpayer  in 
said  cownty ; 
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(5)  That  the  city  for  more  than  four  years  last  past  has  owned 
and  operated  a  municipal  electric  lighting  plant,  supplying  elec- 
tric current  for  lighting  its  streets  and  other  places,  and  also 
furnished  electric  current  to  private  consumers  for  li^t  and  pow- 
er purposes ; 

(6)  That  the  city  has  filed  with  the  Public  Service  Commis- 
sion of  Indiana,  as  required  by  law,  a  schedule  of  its  rates  for 
electric  current  supplied  to  its  private  customers,  and  also  for 
public  lighting,  and  that  the  rates  so  filed  for  private  customers 
were  practically  the  same  as  the  rates  filed  by  complainant  for  its 
priviite  customers ; 

(7)  That  complainant  is  informed  and  believes  that  the  city 
is  now  entering  intx)  contracts  with  customers  at  other  and  differ- 
ent rates  than  so  filed,  without  filing  such  rates  with  the  Public 
Service  Commission,  in  violation  of  law. 

(8)  That  it  is  the  avowed  purpose  and  intention  of  the  muni- 
cipal officers  of  said  city  to  destroy  the  property  and  large  equip- 
ment of  complainant  "and  to  drive  it  out  of  the  furnishing  of 
electric  current  for  light  and  power  purposes  in  said  city,  in  viola- 
tion of  its  said  rights  under  said  franchise ;" 

(9)  That,  in  violation  of  law  and  right  of  complainant  imder 
its  franchise,  the  city  has  erected  its  poles  and  places  its  wires 
so  near  the  poles  and  wires  of  complainant  as  to  render  them 
dangerous  to  both  customers  and  the  public,  notwithstanding  fre- 
quent notices  and  requests  not  to  do  so ;  and  that  said  city  refuses 
to  reset  or  remove  the  poles  and  wires,  so  that  cgmplainant  is  com- 
pelled at  its  own  expense  to  remove  its  poles  and  wires  to  a  safe 
distance ; 

(10)  That  said  city  is  sending  its  solicitors  into  the  homes  and 
places  of  business  of  customers  with  whom  complainant  has  con- 
tracts, and  that  said  solicitors  urge  said  customers  to  violate  said 
<5ontracts,  and  advise  said  customers  that  such  contracts  are  in- 
valid, and  that  the  city  will  protect  and  defend  them  in  any  suits 
that  may  be  brought,  and  that  said  solicitors  also  attempted  to 
induce  customers  of  complainant  to  violate  such  contracts  and 
<»ease  taking  electric  service  and  take  such  service  from  said  city, 
by  representing  to  said  customers  that  the  city's  municipal  plant 
is  not  under  the  control,  as  to  rates  or  otherwise,  of  the  Public 
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Service  Commission,  and  that  said  city  can  make  lower  rates  and 
will,  and  that  if  complainant's  customers  wijl  leave  complainant 
the  city  will  give  them  lower  rates  and  rates  'T)elow  what  said 
city  well  knows  would  be  reasonable  and  just  charges  for  such 
service;'' 

(11)  That  said  city,  through  its  employees,  has  gone  to  homes 
of  ctstomers  of  complainant,  and  without  request,  and  against  the 
will  of  customers,  has  cut  down  and  removed  the  wires  of  cus- 
tomers, connecting  them  with  the  distribution  system  of  this  com- 
plainant, and  have  removed  complainant's  electric  meters,  and 
connected  the  wires  of  said  city,  and  placed  its  meters  in  the 
premises,  without  request  or  consent  of  such  customers ; 

(12)  That,  in  violation  of  law,  said  city  offers  and  continues 
to  offer  to  furnish,  and  has  put  up  free,  electric  signs  and  fur- 
nished free  mazda  lamps  and  other  free  service  to  complainant's 
customers  on  condition  that  sudi  customers  take  electric  service 
from  said  city,  and  that  such  practice  is  unlawful  and  unjust  dis- 
crimination, not  only  against  complainant,  but  also  against  other 
customers  of  said  city  and  its  general  taxpayers,  including  com- 
plainant, who  are  compelled  to  pay  for  such  free  service ; 

(13)  That  said  city  has  owned  and  operated,  and  still  owns 
and  operates,  a  municipal  water  plant  "to  supply  the  inhabitants 
of  said  city  with  water,  and,  in  the  construction  of  its  power  plant 
for  its  municipal  electric  lighting  plant,  built  and  maintains  its 
said  electric  light  and  power  plant  in  connection  with  a  power 
plant  of  its  said  water  service,  operating  same  in  combination 
with  its  same  employees ;" 

(14)  That  said  city  discriminated  against  all  the  users  of 
water  and  complainant,  which  uses  a  large  amount  of  water  from 
said  municipal  plant,  by  making  an  unequal  and  unjust  division 
of  operating  expenses  for  the  combined  plant  by  charging  an 
unreasonable  proportion  of  its  operating  expenses  against  said 
municipal  \vater  plant ; 

(16)  That  the  construction  and  operation  of  its  municipal 
plant  in  combination  with  said  water  plant  has  unjustly  increased 
the  diarge  for  the  furnishing  of  water,  in  order  to  make  more 
favorable  an  unfair  showing  of  the  cost  of  the  electric  current 
produced  in  and  sold  from  the  municipal  electric  plant ; 

(16)  That  all  of  the  charges  made  against  the  city  for  electric 
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current  and  service,  by  its  said  municipal  lighting  plant,  are  paid 
out  of  the  general  funds  of  the  city  raised  by  general  taxes  upon 
all  property  including  that  of  complainant; 

(17)  That  all  the  magnetite  and  most  of  the  tungsten  lamps 
used  and  operated  by  the  city  for  public  lighting  of  streets,  alleys, 
and  parks  are  operated  on  the  Philadelphia  moonlight  schedule, 
"and  while  many  of  said  lamps  are  out,  and  do  not  give  any  light 
for  portions  of  the  time  when  they  should  furnish  light  under 
said  schedule,  no  deduction  from  said  prices  so  charged  against 
the  city  and  its  general  fund  is  made  or  allowed,  and  said  charges 
are  unreasonably  high  and  exorbitant,  unjust  and  discrimina- 
tory against  all  taxpayers  of  said  city,  its  private  customers  of 
light  and  power,  and  this  complainant,  and  are  charged  and  col- 
lected by  said  city  so  as  to  tax  this  complainant  for  the  destruc- 
tion of  its  own  lighting  plant  and  in  order  to  make  a  false  and 
unfair  showing  as  to  actual  and  real  cost  of  its  electric  current 
supplied  to  its  private  customers ; 

(18)  That,  *T)y  the  acts  as  herein  alleged,  the  city  has  here-    . 
tofore  maintained  and  still  maintains  and  charges  preferential 
and  unjustly  discriminatory  rates,  and  that  its  practices  have 
been,  and  still  are,  unjust  and  unreasonable  and  in  violation  of 
law  and  tiie  Shively-Spencer  Utility  Commission  Act/' 

In  this  petition  the  complainant  prays  that  the  Commission 
investigate  the  rates  and  charges  heretofore  and  now  (March  9, 
1915)  maintained  by  the  city,  and  the  practices  and  acts  in- 
dulged in,  and  declare  them  unfair,  unjust,  unreasonable,  prefer- 
ential, and  discriminatory,  and  establish  and  fix  "just^  fair,  and 
nondiscriminatory  rates  to  be  charged  by  said  city  for  electric 
light  and  power,  and  establish  and  fix  fair  and  just  practices  and 
methods  of  competition,  and  grant  all  other  and  proper  relief/' 

The  second  petition,  P.  S.  C.  I.  No.  2,145,  was  filed  on  Febru- 
ary 23, 1916,  and  consists  of  a  copy  of  a  resolution  adopted  by  the 
Board  of  Public  Works  of  the  City  of  Fort  Wayne  on  February. 
17,  1916,  reading  as  follows: 

Be  it  resolved  by  the  Board  of  Public  Works  of  the  City  of 
Fort  Wayne  that  the  schedule  of  residence  and  commercial  light- 
ing rates  in  the  Fort  Wayne  Electric  Light  &  Power  Department, 
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be  amended  by  changing  the  charge  of  7  cents  per  kw.  hr.  for  the 
first  fifty  (50)  kilowatts  to  6  cents  and  that  notice  of  the  adoption 
of  this  resolution  and  the  change  of  said  rate  be  given  by  the 
secretary  and  manager  of  said  Fort  Wayne  Electric  Light  & 
Power  Department  to  the  Public  Service  Commission  of  Indiana, 
said  change  to  be  effective  on  and  after  the  1st  day  of  April, 
1916,  and  to  apply  on  all  existing,  as  well  as  all  future,  contracts. 

Eobert  Kelly, 
Frank  E.  Singery, 
Henry  Nilgeman. 
Witness:    J.  Wessel,  Jr. 

Complaint  P.  S.  C.  I.  No.  1,360  and  petition  P.  S.  C.  I.  No. 
2,145  have  remained  on  the  records  of  this  Commission  without 
final  action  since  1915  and  early  1916,  though  a  hearing  on  P.  S. 
C.  I.  No.  1,360  was  held  in  Fort  Wayne  on  January  3  and  4, 
1916,  and  valuations  and  audits  of  the  Fort  Wayne  &  Northern 
Indiana  Traction  Company  and  the  Fort  Wayne  City  Light  & 
Power  Works  were  made  in  the  years  1915  and  1916,  copies  of 
which  were  served  on  the  interested  parties. 

Since  the  hearing  on  P.  S.  C.  I.  No.  1,360,  and  the  aforesaid 
audits  and  valuations,  many  changes  have  occurred.  Though  the 
Public  Service  Commission  of  Indiana  is  a  continuing  body, 
changes  in  the  personnel  of  the  Public  Service  Comimission  were 
i>uch  previous  to  and  especially  on  May  1,  1917,  as  to  constitute 
practically  a  reorganization.  The  records  and  the  files  of  the 
Commission  do  not  show  that  there  has  been  effort,  except  on  the 
part  of  the  Public  Service  Commission,  to  bring  these  matters 
to  final  adjudication  since  the  practical  reorganization  of  the 
Commission  May  1,  1917. 

There  has  also  been  a  complete  reorganization  of  the  Fort 
Wayne  municipal  government. 

A  more  marked  change  than  that  of  the  Commission  itself,  or 
the  city  administration,  has  resulted  from  the  war  conditions 
that  have  prevailed,  especially  since  April  6,  1917,  when  the 
United  States  declared  a  state  of  war  to  exist. 

The  Public  Service  Commission,  in  working  out  its  policy  of 
bringing  to  final  hearing  all  old  oases  and  reducing  the  number 
of  pending  cases  to  not  more  than  fifty,  has  for  some  time  been 
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pressing  both  the  Fort  Wayne  &  Northern  Indiana  Traction 
Company  and  the  city  of  Fort  Wayne  for  a  disposition  of  these 
cases.  The  Commission  finally  notified  both  parties  at  interest 
that  both  matters  would  be  set  for  early  hearing.  Under  the  date 
of  March  7,  1918,  it  has  from  the  Fort  Wayne  &  Northern  In- 
diana Traction  Company  a  communication,  of  which  the  follow- 
ing is  a  copy: 

".  .  .  since  filing  the  petition  No.  1,360  in  the  above 
matter,  more  than  two  years  ago,  the  cost  of  the  coal  and  all 
other  factors  entering  into  the  production  and  transmission  of 
electric  energy  has  so  enormously  increased  and  other  conditions 
in  the  country  are  so  changed  that  it  seems  inappropriate  and 
*  inadvisable  that  the  parties  hereto  and  the  state  should  be  com- 
pelled to  expend  large  sums  of  money  in  controversy  of  this  kind. 
The  increase  made  necessary  and  granted  by  the  Commission  in 
public  utility  rates  throughout  the  state  indicates  the  changed  con- 
ditions which  confront  us. 

"We  have  examined  the  testimony  and  exhibits  in  this  case, 
and  find  that  a  large  amount  of  work  would  be  necessary  to 
present  full  and  proper  facts  to  the  Commission  for  their  con- 
sideration. We  are  working  shorthanded  at  the  present  time  due 
to  the  fact  that  a  number  of  our  important  employees  have  entered 
directly  into  the  war  service,  and  many  of  the  officials  who  re- 
main are  giving  a  considerable  portion  of  their  time  to  some  form 
of  war  activities. 

"We  understand  that  the  discriminations  complained  of  in 
our  petition  have  been  very  largely  eliminated,  and  that  the 
municipal  plant  is  now  being  conducted  in  conformity  with  the 
provisions  of  the  Utility  Law.  No  action  is  necessary,  therefore, 
on  these  matters. 

"Considering  all  of  these  conditions,  it  appears  to  us  that  this 
case  might  well  be  postponed  until  more  normal  times  obtain.'' 

The  Commission,  in  reply  to  a  letter  to  the  city  of  Fort  Wayne 
of  the  date  of  February  5,  has  a  communication  from  the  city  in 
which  the  following  statement  is  made : 

"After  a  careful  consideration  of  this  matter  we  hardly  feel 
that  we  are  in  a  position  to  ask  that  this  case  (No.  2,145)  be  dis- 
missed, neither  are  we  in  a  position  to  have  it  taken  up  at  the 
present  time.     Because  of  the  fact  that,  owing  to  being  over- 
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crowded  with  work,  we  have  not  been  able  to  make  even  a  partial 
investigation  of  the  matter,  and  would  not  even  venture  a  guess 
on  account  of  the  abnormal  conditions  which  exist  at  the  present 
time,  as  to  when  we  would  be  able  to  intelligent]y  present  the 
same. 

"We  feel  that  we  ought  to  make  a  thorough  investigation  of 
o\ir  plant  as  to  cost  of  operation,  etc.,  and  as  this  investigation 
would  take  a  considerable  length  of  time  it  is  essential,  to  us  at 
least,  that  the  matter  be  postponed  until  such  time  as  we  are  able 
to  gather  the  desired  information. 

"We  regret  exceedingly  tiat  we  are  unable  to  comply  with 
your  request,  as  we  are  as  anxious  to  dispose  of  this  old  matter 
as  you  are,  but  you  can  also  appreciate  that  it  is  one  of  our  ' 
inheritances,  and  owing  to  our  short  tenure  of  office  we  feel  that 
we  are  not  as  yet  fully  conversant  with  the  earning  capacity  of 
our  municipal  plant. 

"We  will,  however,  endeavor  to  have  this  investigation  made 
as  soon  as  possible.^^ 

[1]  The  primary  electric  rate  of  7  cents  per  kw.  hr.  in  effect 
in  Fort  Wayne,  and  which  petition  P.  S.  0.  L  No.  2,145  seeks 
to  reduce  to  6  cents, — that  being  the  only  change  sought, — is  one 
of  the  lowest  primary  electric  rates  in  the  state. 

The  country  has  entered  during  the  past  year  an  era  of  in- 
creased operating  costs.  This  resulted,  last  year,  in  a  petition 
being  filed  with  the  Commission  to  add  to  electric  light  and  power 
charges  in  most  Indiana  towns  and  cities  a  surcharge  of  30  per 
cent  on  all  electric  light  and  power  bills.  This  petition  was  de- 
nied, but  the  Public  Service  Commission  has  found  it  necessary 
to  grant  increases  to  a  number  of  companies  whose  rates  were  low. 
Some  municipal  public  utility  rates  have  had  to  be  increased,  the 
hearings  revealing  that  municipal  plants  are  not  exempt  from  the 
effect  of  the  war  on  operating  costs.  ' 

The  hearing  on  these  and  other  petitions  denied  revealed  that 
the  cost  of  coal  and  labor,  chief  elements  in  the  cost  of  generating 
electric  energy,  have  shown  war  period  advances.  The  annual 
reports  to  this  Commission  covering  the  operating  of  both  the 
Port  Wayne  &  Northern  Indiana  Traction  Company  and  the  Fort 
Wayne  municipal  plants  and  services  reveal  the  war  time  in- 
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creases  in  the  cost  of  generating  power  and  increases  in  other 
charges  and  taxes. 

No  one  can  to-day  forecast  the  operating  conditions  during 
the  war  period,  but  every  indication  is  that  there  will  be  no  re- 
turn during  the  war  to  the  operating  conditions  which,  on  Feb- 
ruary 23,  1916,  may  have  justified  the  petition  of  the  Board  of  • 
Public  Works  of  the  City  of  Fort  Wayne  for  approval  of  a  re- 
duction of  the  7  cents  primary  electric  rate  to  6  cents.  Such  a 
change  now  might  have  serious  results. 

This  Commission,  and  all  other  state  commissions,  are  being 
called  on  by  the  Federal  government  to  do  nothing  that  would 
tend  in  any  way  to  weaken,  either  in  operating  efficiency  or  in 
the  maintenance  of  plant,  the  public  utilities  of  this  country. 

From  W.  G.  McAdoo,  Secretary  of  the  Treasury,  comes  the 
appeal,  made  through  his  open  letter  to  President  Wilson,  that 
"our  local  public  utilities  must  not  be  permitted  to  become 
weakened,^^  and  an  expression  of  the  fear  that  "it  may  be  that 
licre  and  there,  because  of  the  prominence  given  to  less  important 
interests  immediately  at  hand,  state  and  local  authorities  do  not 
always  appreciate  the  close  connection  between  the  soundness 
and  efficiency  of  the  local  utilities  and  the  national  strength  and 
vigor.  ^' 

Speaking  of  the  national  policy.  Secretary  McAdoo  further 
says :  "Our  public  service  utilities  are  closely  connected  with, 
and  are  an  essential  part  of,  our  preparation  for  and  successful 
prosecution  of  the  war,  and  unfavorable  tendencies  must  effec- 
tively be  checked  whenever  they  may  be  found  to  exist." 

The  Secretary  urges  consideration  of  "the  vital  part  which 
the  public  utility  companies  represent  in  the  life  and  war-making 
energy  of  the  nation,"  and  he  urges  that  they  "ought  to  receive 
fair  and  just  recognition  by  state  and  local  authorities." 

President  Wilson  has  spoken  on  this  matter,  declaring  "that 
it  is  essential  that  these  utilities  should  be  maintained  at  their 
maximum  efficiency,  and  that  everything  reasonably  possible 
should  be  done  with  that  end  in  view." 

John  Skelton  Williams,  Comptroller  of  the  Currency,  in  his 
annual  report  sent  to  state  commissions,  declares :  "It  is  essential 
that  forbearance  and  consideration  be  exercised  by  state  com- 
missions and  municipal  authorities,  and  that  the  corporations 
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also  be  permitted  to  make  such  additions  to  their  charges  for 
service  as  will  keep  in  them  the  breath  of  solvency,  protect  their 
owners  against  unjust  loss,  and  give  them  as  basis  of  credit  on 
which  they  may  obtain  the  funds  with  which  to  meet  the  strain 
put  on  them  by  the  government's  needs.  The  breaking  down  of 
these  corporations  would  be  a  national  calamity." 

The  seriousness  of  present  exigencies  is  no  better  shown  than 
in  the  steps  taken  by  the  national  govermnent  to  finance  public 
utilities. 

These  directions  as  to  the  national  policy  have  been  made  and 
issued,  subsequent  to  the  declaration,  last  year,  of  the  policy  of 
the  Public  Service  Commission  of  Indiana.  Simply  stated,  it  is 
that  this  Commission,  in  its  efforts  to  meet  the  conditions  created 
by  war,  and  resulting  from  the  great  advance  in  the  price  of 
coal  fixed  by  the  national  government,  will  promptly  adjust  rates 
in  those  instances  where  public  utility  companies  are  proved  to 
be  in  distress,  but  that  in  any  readjustment,  public  utility  com- 
panies will  not  be  permitted  to  capitalize  the  war,  and  will  be 
called  on  to  bear  their  part  of  the  war  burden.  In  other  words, 
the  Public  Service  Commission  is  not  underwriting  normal  earn- 
ings on  public  utilities,  but  is  intent  on  keeping  them  solvent,  in 
good  operating  condition,  and  able  to  command  needed  capital. 

The  Public  Service  Commission,  furthermore,  with  few  ex- 
ceptions, in  giving  relief  that  was  needed,  has  been  able  to  keep 
the  burden  from  falling  on  the  great  mass  of  consumers  already 
burdened  to  the  limit  of  their  abilities.  This  has  generally  been 
accomplished  by  increases  in  power  rates.  These  rates,  as  a  rule, 
are  very  low,  and  are  generally  enjoyed  only  by  the  large  con- 
sumers who,  as  a  rule,  are  able  to  spread  the  burden  out  over  the 
broad  field  of  war  price  sale  of  their  commodities.  Many  of  these 
also  enjoy  war  contracts. 

[2]  In  light  of  (1)  the  conditions  produced  by  delay  in  bring- 
ing this  matter  to  a  hearing,  (2)  the  changes  in  the  Commission, 
(3)  changes  in  municipal  government,  (4)  necessity  of  provid- 
ing new  valuations  and  audits,  (5)  the  general  war  ccniditions, 
(6)  and  the  national  and  state  war  policies,  it  is  the  opinion  of 
this  Commission  that  these  petitions  should  be  set  aside  without^ 
however,  prejudice  to  any  interests. 

It  is  vital  to  the  efficiency  and  to  the  present  urgent  needs  of^ 
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and  pressTire  on  this  Commission,  that  all  old  cases  be. disposed 
of.  Their  presence  on  the  dockets  of  this  Conmiission  is  pre- 
judicial to  the  CJommission's  policy  to  put  itself  into  such  con- 
dition that  it  will  be  able  prcanptly  to  meet  urgent  emergency 
demands  of  war  days.  The  emergencies  falling  on  this  Commis- 
sion are  by  no  means  limited  to  regulation  of  public  utility  rates 
and  services,  but  go  to  the  transportation  of  commodities  and, 
especially  coal  and  muniticms. 

The  Commission  being  fully  advised,  and  further  advised  by 
the  original  petitioner  that  many,  if  not  all,  of  the  grounds  of  the 
complaint  originally  filed  in  P.  S.  C.  I.  No.  1,360  no  longer 
exist,  and  believing  that  it  is  not  in  conformity  with  either  na- 
tional or  state  policies  to  disturb  the  already  low  primary  rates 
at  this  time,  will  dismiss  the  two  petitions  without  prejudice. 
This  means  that  they  may  be  revived  on  the  return  of  more  nor- 
mal conditions,  to  no  disadvantage  of  any  interest. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  complaint  P.  S.  C.  I.  No.  1,360  and  petition  P.  S. 
C.  I.  No.  2,145  be,  and  are  hereby,  dismissed  without  prejudice. 


INDIANA  PUBIilC  SERVICE  COMMISSION. 

BE  HOME  TELEPHONE  COMPANY  OP  NOBLESVILLE. 

[No.  3627.] 

Valuation  —  Going  value  —  Cost  of  developing  hUBineaa  charged  to 
operation  —  Allowance.- 

1.  No  allowance  should  be  made  for  going  yalue  in  a  rate  case 
where  the  cost  of  buUding  up  and  deyeloping  the  business  has  been 
charged  to  operation. 

Vepreciatio7i  ^  Telephones  ^  Allowance, 

2.  An  annnal  allowance  of  5  per  cent  on  all  physical  property  ex- 
clusive of  landa^  materials,  and  supplies  is  adequate  to  provide  for 
depreciation  of  a  telephone  plant  in  good  condition. 

Uetum  —  Telephones  —  Reasonahle, 

3.  Seven  per  cent  on  the  value  of  property  actually  used  and  use- 
ful is  a  fair  return  for  a  telephone  utility. 

Uetum  —  Telephones  —  Operating    expenses  *  War  *  Materials    and 
supplies  -~  Effect, 

4.  War-time  increases  in  the  cost  of  materials  and  supplies  do  not 
generally  reflect  sufficient  increase  in  the  operating  expenses  of  the  aver- 
age telephone  utility  to  require  advanced  rates  to  cover  the  added  bur- 
den. 
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Return  -^  Operating  expenses  —  Increased  labor  costs  *  Relief  «» 
Showing  necessary, 

5.  A  utility,  to  be  permitted  to  increase  its  rates  to  provide  for 
advances  in  labor  costs,  must  show  specifically  the  advances  to  be  made 
and  indicate  the  approximate  time  they  would  be  effective,  since  it  is 
not  proper  for  a  Commission  to  resort  to  speculation  to.  determine  the 
amount  to  be  allowed  to  cover  these  contemplated  expenses. 

Return  —  Reasonableness  —  War  —  History  —  Importance, 

6.  The  history  of  a  utility  should  be  considered  in  fixing  its  return 
during  the  war  era,  since  its  past  losses  or  prosperity  have  an  im- 
portant bearing  on  the  amount  it  should  rightfully  earn  during  the 
present  period  of  national  need. 

Discrimination  —  Telephones  —  Service  —  Free  —  Officers  and  em* 
ployees, 

7.  A  telephone  utility  should  discontinue  the  rendering  of  free 
telephone  service,  except  to  its  officers  and  employees. 

[March  25,  1918.] 

Application  of  the  Home  Telephone  Company  of  Nobles- 
ville  for  permission  to  increase  its  rates ;  denied ;  reasonable  rate 
value  of  plant  fixed  at  $70,900. 

By  the  Commission:  The  petitioner,  Home  Telephone  Cojn- 
pany  of  Noblesville,  owns  and  operates  a  telephone  system  at 
Noblesvillo,  Indiana,  with  lines  extending  into  rural  districts, 
and  having  a  total  of  1,232  telephones. 

It  has  applied  to  this  Commission  for  an  increase  of  rates  in 
order  to  meet  "increased  expenses  including  the  rate  of  wages 
for  employees,  and  the  advanced  price  of  materials  that  enter  into 
telephone  construction;  to  set  aside  a  depreciation  fund  and  al- 
low a  proper  income." 

After  due  notice  to  the  newspapers,  chamber  of- commerce,  and 
city  officials  of  Noblesville,  the  case  was  heard  on  the  6th  day  of 
February,  1918,  at  the  rooms  of  the  Commission.  Petitioner  was 
represented  by  J.  K.  Johnston,  its  attorney  and  engineer,  and 
the  city  of  Noblesville  appeared  as  a  protestant,  and  was  repre- 
sented by  N.  C.  Neal,  city  attorney. 

Existing  rates  of  the  company  are  as  follows : 

Single-party  line,  business,  city $1.25  per  mo.  per  phone 

2-party  line,  bnaincpfl,  city  1.00  per  mo.  per  phone 

Single-party  line,  residence,  city  1.00  per  mo.  per  phone 

4 -party  line,  residence,  city 1.00  per  mo.  per  phone 

Rural-party  line   1.00  per  mo.  per  phone 

Extension  telephone 60  per  mo.  pa*  phone 

Extension  bells   25  per  mo.  per  phone 
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The  property  of  the  petitioner  was  appraised  by  the  Oonunift- 
sion's  engineers,  and  by  J.  K.  Johnston,  telephone  engineer  and 
appraiser.  The  present  value  of  the  property  of  petitioner  used 
and  useful  for  publie  convenience  as  found  by  these  appraisers 
is  as  follows : 

Cost  of  Reproduction: 

Commission's  engineers $82,620 

J.  K.  Johnston,  engineer 79,916 

Present  Value: 

Commission's  engineers  $69,900 

J.  K.  Johnston,  engineer 68,819 

It  will  her  noted  that  the  Commission's  engineers  found  a 
greater  value  than  that  found  by  the  petitioner's  engineer.  At 
the  hearing  the  petitioner  accepted  the  appraisal  of  the  Commis- 
sion's engineers.  The  Commission,  therefore,  accepts  this  find- 
ing of  present  physical  value  of  $69,900.  In  order  to  determine 
a  reasonable  value  for  rate-making  purposes,  there  should  be 
added  to  this  present  physical  value  a  reasonable  allowance  for 
working  capital.  The  Commission  believes  that  $1,000  is  such 
a  reasonable  allowance. 

[1]  It  has  become  the  custom  in  rate  cases  in  Indiana  to 
allow  a  reasonable  sum  for  value  as  a  going  concern,  or  for 
"going  value."  -As  to  whether  this  term  has  been  used  by  this 
Commission  as  connoting  the  same  elements  which  are  generally 
accepted  as  constituting  "going  value"  is  problematical.  How- 
ever this  may  be,  the  act  under  which  this  Commission  operates 
specifically  defines  and  limits  the  allowance  of  value  given  to 
this  intangible  element 

Section  9  of  the  Public  Utility  Laws  of  Indiana  is  as  follows : 
"The  Commission  shall  value  all  the  property  of  every  public 
utility  actually  used  and  useful  for  the  convenience  of  the  public. 
As  one  of  the  elements  in  such  valuation,  the  Commission  shall 
give  weight  to  the  reasonable  cost  of  bringing  the  property  to  its 
then  state  of  efficiency."    [4  Bums's  Anno.  Stat  1914,  p.  872.] 

It  is  recognized,  of  course,  that  in  the  original  construction  of 
a  property  and  throughout  its  life  there  are  necessary  expend- 
itures chargeable  to  capital  account  which  never  take  form  in 
physical  property,  and  cannot  be  physically  appraised,  but  with- 
out which  the  value  of  the  property  would  be  lessened  and  its 

.efficiency  retarded.     A  large  portion  of  such  expenditures  are, 
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however,  included  in  the  engineer's  valuation  by  arbitrary  al- 
lowance based  upon  modem  engineering  practice  and  experience. 
As  for  emmplc;  in  all  oases,  including  the  instant  case,  the  Com- 
mission's engineers  allow  12  per  c^at  on  all  physical  items  ap- 
praised (except  lands,  materials,  and  supplies)  to  cover  "engi- 
neering, superintendence,  interest  during  construction,  taxes  dur- 
ing construction,  fire  and  liability  insurance,  small  omissions  of 
inventory,  contingencies,  etc"  This  item  of  12  per  cent,  as  in 
this  case,  is  generally  allowed  without  proof;  but  it  is  obvious 
that,  in  this  and  many  other  cases  where  from  a  small  plant  in 
the  beginning  there  has  been  a  gradual  growth  and  development 
of  the  property,  very  little  has  been  expended  for  the  item  cov- 
ered by  the  12  per  cent  allowance. 

But  this  12  per  cent  allowance  cannot  be  considered  an  allow- 
ance for  "going  value"  or  as  including  the  "cost  of  bringing  the 
property  to  its  then  state  of  efBciency."  It  is  generally  conceded 
that  the  cost  of  developing  and  securing  the  business  of  a  utility 
is  one  of  the  principal  elements  entering  into  ^'going  value."  As- 
suming that  this  intangible  element  as  well  as  others  constitute 
the  "cost  of  bringing  the  property  to  its  then  state  of  efficiency," 
it  is  clear  that  if  values  covering  these  elements  are  to  be  allowed 
<?specially  for  rate-making  purposes,  it  must  appear  that  there 
was  an  actual  "cost"  attached  to  them.  The,  company  must  have 
actually  paid  out  something  in  order  to  secure  this  credit  of 
values.  And,  furthermore,  this  "cost"  or  this  payment  must 
have  been  a  capital,  and  not  an  operating,  charge.  For  if  the 
■^'cost  of  bringing  the  property  to  its  then  state  of  efficiency"  has 
been  paid,  not  by  the  company,  but  by  its  patrons  as  an  operating 
expense,  certainly  the  utility  should  not  be  permitted  to  capitalize 
an  investment  which  it  did  not  make.  Nor  should  the  patrons 
of  the  utility  be  required  through  rate  charges  to  pay  a  return  on 
values  which  their  own  money  has  directly  created. 

So,  in  this  case,  so  far  as  the  Commission  can  find  from  the 
evidence,  it  is  quite  clear  that  the  bulk  of  the  expenditures  which 
could  be  classed  as  "cost  of  bringing  the  property  to  its  then  state 
of  efficienc/^  have  been  charged  to  operation.  The  cost  of  build- 
ing up  and  developing  the  business,  so  far  as  the  Commission  can 
determine  from  the  evidence,  has  been  paid,  not  by  the  company, 
but  by  its  subscribers.    And  since,  as  will  later  appear,  there  has 
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been  no  actual  ''cost"  to  the  oompanj  in  trriving  at  the  present 
state  of  efficiency,  the  Commission  is  unable  to  see  how,  under 
the  law  or  in  equity,  any  allowance  can  be  made  for  ''going 
value." 

The  reasonable  value  of  petitioner's  property,  therefore,  is  as 
follows: 

Present  physical  value $69,900 

Working  oapiUl 1,000 

Total  value   $70,900 

— ^which  the  Commission  finds  to  be  the  reasonable  value  of  peti- 
tioner's property  actually  used  and  useful  for  the  convenience 
of  the  public. 

Petitioner  is  entitled  to  a  schedule  of  rates  which  will  produce 
revenues  sufficient  to  pay  operating  expenses  (including  taxes), 
provide  for  a  reasonable  reserve  for  depreciation,  and  pay  a  rea- 
sonable return  on  the  value  of  petitioner's  property. 

Petitioner's  books  have  been  audited  by  the  Commission's  ac- 
countants, and  this  audit  shows  petitioner's  disbursements  for 
the  year  1917  to  be  $23,761.59.  To  determine  petitioner's  1917 
operating  expense,  however,  deductions  must  be  made  from  this 
sum  for  nonoperating  charges  as  follows : 

Interest  on  borrowed  money $30.00 

Borrowed  money  repaid 1,000.00 

Interest  on  bonds  1,627.00 

Dividends  1,600.00 

New  construction    6,840.90 

Labor  on  new  construction  2,174.76 

Total  dtdactlon  from  disbursement  $13,072.66 

Total  disbursements  $23,761.69 

Total  deductions  13,072.6* 

Leaving  1017  operating  expense  of $10,688.93 

[2]  The  property  of  petitioner  is  in  good  condition.  Much 
of  it  appears  to  be  practically  new*  A  5  per  cent  annual  rate 
is  an  ample  allowance  for  depreciation,  and  the  Commission  de- 
termines this  to  be  a  reasonable  rate  to  be  required, — that  is,  5 
per  cent  on  the  total  of  all  items  of  physical  property,  except 
lands,  materials,  and  supplies,  or  5  per  cent  on  $64,356,  or 
$3,217.80. 

[3]  The  Commission  believes,  and  petitioper  agrees,  that  7 
per  cent  on  the  value  of  petitioner's  property  actually  used  and 
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useful,  to  be  a  fair  rate  of  return  or  profit  for  petitioner,  or  7  per 
cent  of  $70,900,  or  $4,963. 

From  a  recapitulation  of  these  items,  it  appears  that  petitioner 
is  entitled  to  earn  and  pay  the  following: 

Operating  expense,  including  taxes $10,688.03 

5  per  cent  for  depreciation 3»217.80 

7  per  cent  return 4,063.00 

Total    18,860.73 

Petitioner's  1917  revenues  were  $18,938, — this  not  including 
$2,653,  cash  on  hand  at  the  beginning  of  the  year. 

It  appears  that  this  utility  under  war-time  operation  is  earn- 
ing approximately  what  the  law  contemplates  it  should  earn, 
and  therefore  it  would  follow  that  there  are  no  grounds  for  an 
increase  in  rates. 

[4]  But  it  is  insisted  that  in  this  conclusion  no  account  is 
taken  of  the  increased  cost  of  materials  and  supplies  and  labor, 
due  to  war  conditions.  It  is  well  to  indicate  here  the  result  of 
the  investigation  and  experience  of  this  Commission  as  to  the 
effect  of  the  war  and  war  conditions  on  the  operation,  or  rather 
operating  expenses,  of  telephone  properties. 

It  is  undoubtedly  true  that  the  price  of  telephone  supplies  and 
materials  has  greatly  increased, — increases  varying  from  10  to 
100  per  cent,  and  in  a  few  cases  in  excess  of  100  per  cent.  In 
this  case  one  of  petitioner's  witnesses,  a  man  with  many  years  of 
experience  in  the  telephone  field,  and  an  authority  pn  costs,  tes- 
tified that  the  average  increase  of  telephone  materials  at  present 
was  from  35  to  50  per  cent  over  normal  costs.  Now,  applying 
this  increase  to  the  instant  case, — ^petitioner  in  the  year  1917 
expended  $1,034.28  for  materials  and  supplies,  for  maintenance 
and  repair  (not  new  construction)  purposes.  It  has  been  sug- 
gested that  this  is  not  a  fair  figure,  for  the  reason  that  since  the 
increase  in  prices  due  to  the  war  there  has  been  considerable  de- 
ferred maintenance.  But  there  is  no  evidence  of  this  nature 
before  the  Commission. 

From  a  number  of  cases  recently  before  the  Commission,  this 

appears  to  be  a  fair  approximation  of  the  annual  expenditures 

of  this  nature  in  plants  of  this  kind  and  size.    Now  this  figure 

of  $1,034.28,  being  a  1917  expenditure,  covers  materials  at  the 

prevailing  high  prices,  and  we  are  allowing  this  1917  figure  as 
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a  reasonable  operating  expense.  But  for  the  purpose  of  making 
the  point  clear,  let  us  assume  that  there  was  still  an  added  in- 
crease of  50  per  cent  over  the  1917  prices.  This  would  be  an 
increase  in  the  cost  of  materials  and  supplies  chargeable  to  oper- 
ation in  the  instant  case  of  but  $517.14,  which  would  be  practi- 
cally negligible  as  a  consideration  in  the  matter  of  rate  making. 
Of  course,  what  has  been  said  applies  to  materials  and  supplies 
used  for  maintenance  and  charged  to  operation.  When  such 
materials  are  used  for  new  construction,  extensions,  etc,  and  be- 
come capital  charges,  another  question  is  presented  which  is  not 
pertinent  to  rate  making  except  as  such  expenditures  affect 
values.  The  facts  are  that  the  costs  of  telephone  materials  and 
supplies  have  greatly  increased,  but  from  the  record  in  this  and 
other  cases  it  is  evident  that  this  increase  in  the  case  of  the 
average  telephone  property  does  not  find  expression  in  substantial 
increases  in  the  cost  of  operation.  It  is  perhaps  well  to  distin- 
guish the  telephone  utility  from  other  utilities  in  the  matter  of 
the  effect  of  the  war  on  the  cost  of  operation.  Take,  for  example, 
a  utility  that  is  a  large  user  of  coal, — a  gas  plant.  The  enormous 
increase  i;i  the  cost  of  coal  of  course  appears  as  substantially  in- 
creasing the  operation  costs.  In  tiie  case  of  telephone  property, 
the  expenditures  for  materials  and  supplies  chargeable  to  oper- 
ation are  not  the  principal  operating  cost,  while  in  the  case  of 
the  coal-using  utility,  coal  constitutes  the  largest  item  of  expense. 

The  Commission  does  not  mean  to  say  that  increases  in  the 
operating  costs  of  telephone  properties  due  to  increased. cost  of 
materials  and  supplies  will  not  be  considered,  but  it  must  appear 
that  these  increases  in  cost  do  materially  increase  operating  ex- 
penses. 

[5]  Again,  it  is  insisted  that  operating  expenses  are  much 
higher,  due  to  the  fact  that  labor  costs  have  materially  increased. 
Undoubtedly,  there  is  more  merit  in  this  assertion.  Operators' 
wages,  and  wages  of  linemen,  superintendents,  etc.,  have  in- 
creased and  are  increasing, — although  in  this  case  it  is  necessary 
for  the  Commission  to  resort  to  considerable  speculation  in  order 
to  determine  the  real  and  contemplated  increase  in  operating 
expenses  due  to  the  increase  in  the  cost  of  labor. 

The  Commission  is  unable  to  pass  intelligently  on  the  matter 
of  rate  increases  to  meet  contemplated  increases  in  the  cost  o£ 
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labor,  when  the  petitioner  merely  testifies  in,  a  general  way  that 
it  is  facing  a  period  when  wages  must  be  increased.  If  petitioner 
would  show  that  certain  specific  increases  were  to  be  made,  and 
would  indicate  the  approximate  time  the  increases  would  be 
effective,  the  Commission  could  and  would  consider  such  con- 
templated increases  and  make  due  rate  allowances  therefor.  But 
as  it  is,  the  Commission  must  speculate  as  to  such  increases,  and 
it  is  neither  wise  nor  proper  for  the  Commission  to  base  its 
findings  on  mere  speculation. 

The  Commission  has  observed  many  cases  of  underpaid  op- 
erators, and  is  disposed  to  increase  rates  when  necessary  to  pro- 
vide adequate  and  reasonable  compensaticm  for  this  as  well  as 
other  forms  of  labor.  Certain  rate  adjustments  which  are  later 
provided  herein  to  remove  existing  discriminations  should  prove 
adequate  in  meeting  a  portion  of  whatever  increased  labor  costs 
petitioner  will  have  to  meet. 

[6]  For  a  further  consideration  of  this  and  other  questions 
involved,  a  brief  review  of  the  history  of  the  company  will  reveal 
interesting  information  which  in  a  large  way  is  particularly 
pertinent  to  the  principal  issues  herein  involved. 

The  company  was  organized  in  1899.  The  New  Long  Dis- 
tance Telephone  Company  of  Indianapolis  constructed  the  Nobles- 
ville  plant  and  sold  it  to  the  petitioner  at  net  cost  The  original 
capital  stock  was  $5,000,  which  in  1900  was  increased  to  $15,000. 
Of  this  amount,  $6,450  was  paid  in  by  the  stockholders  in  cash 
and  $9,200  issued  in  payment  of  the  plant.  The  sum  of  these 
two  items,  $6,450  and  $9,200,  or  $15,650,  represents  the  entire 
amount  of  money,  the  entire  investment  put  into  the  plant  by  the 
stockholders.  In  other  words,  the  stockholders  paid  in  a  total  of 
$15,650,  which  investment  is  now  represented  by  the  property 
which  the  Conamission  valued  at  $70,900.  This  increase  in  value 
has  been  made  out  of  the  earnings  of  the  company,  and  this  not 
to  the  exclusion  of  dividends  to  stockholders  and  interest  payment 
on  bonds,  as  will  later  appear.  The  stockholders,  having  made 
their  original  investment  of  $15,650,  later  increased  the  capital 
stock  of  the  company  from  $16,000  to  $30,000,  and  issued  the 
additional  $15,000  of  stock  to  themsdives  as  a  stock  dividend. 
On  the  same  date  the  company  authorized  $80,000  of  bonds,  and 
these  were  distributed  among  the  stockholders  aa  a  dividend. 

P.U.R.1918C. 

Digitized  by 


Google 


RE  HOME  TEIiEPH.  CO.  407 

B^iiming  with  the  year  1904,  when  the  company  paid  a  10 
per  cwt  dividend  on  its  capital  stock,  dividends  had  been  paid 
each  year,  and  since  1908  an  annual  dividend  of  5  per  cent  on 
$30,000  of  capital  stock  and  5  per  cmt  annually  on  $30,000  of 
Ixmds  have  been  paid  to  the  stockholders. 

The  stockholders,  having  invested  $15,640,  have,  during  the 
life  of  the  company,  received  the  following  sums : 

Cash  dividends   $16,820 

Interest  on  bonds 17^20 

And  now  has  property  valued  at 70,900 

Making  a  total  of   $104,940 

In  addition  to  these  dividends  and  the  interest  paid,  the  com- 
pany was  able  to  set  aside  $6,000  in  1913,  $3,700  in  1914,  and 
$2,000  in  1915,  making  $11,700  plus  $1,644  interest,— a  total  of 
$13,344.16,  which  the  company  was  able  to  set  aside  as  a  sinking 
fund  within  a  period  of  three  years.  In  other  words,  the  com- 
pany was  able,  in  addition  to  paying  dividends  and  interest  on 
bonds,  to  take  out  and  set  aside  $11,700  within  three  years.  This 
fund  was  used  to  purchase  new  building,  cables,  payment  on 
switchboard,  etc.  , 

All  of  the  above-enumerated  results  were  obtained  by  the  peti- 
tioner under  the  present  rates,  or  rates  producing  a  lesser  revenue. 
During  the  fiscal  year  eakling  June  1,  1917,  the  present  rates  of 
the  company  produced  revenues  sufficient  to  pay  operating  ex- 
penses, pay  5  per  cent  dividend  on  $30,000  common  stock  and  5 
per  cent  interest  on  $30,000  of  bcmds ;  to  pay  off  a  note  of  $1,000 
in  bank  and  purdiase  $6,840  of  materials  for  new  construction, 
and  pay  $2,174  of  labor  charges  for  new  ccmstruction. 

It  may  be  contended  that  the  historical  side  of  the  question  is 
not  material  to  the  issue  at  hand,  but  this  contention,  especially 
in  view  of  present  conditions,  falls  of  its  own  weight.  Here  is  a 
company  that  has  experienced  a  most  unusual  prosperity.  Its 
past  years  have  all  been  fat  years.  At  this  time  of  national  need, 
when  men  and  institutions  are  called  upon  to  sacrifice  as  they 
have  never  sacrificed  before, — ^when  the  full  loaf  is  no  longer 
asked  or  given,— would  it  not  be  proper  to  adc,  if  necessary 
(which  it  is  riot),  that  the  ccmipany  now  resort  to  the  surplus 
of  jnrevious  years,  and  make  up  any  partial  loss  of  profits,  if 
necessary,  from  the  excess  jw^ofits  of  the  past?    And  even  if  it 
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were  shown  here  that  petitioner  faced  a  period  of  meager  returns 
(instead  of  full  profits,  as  the  record  discloses),  the  Commission 
would,  in  the  light  of  the  uninterrupted  and  unusual  profits  of 
the  past,  hesitate  to  grant  relief. 

It  may  be  said  here  that  this  company  has  had  wise  and  pru- 
dent management,  thus  accounting  for  its  unusually  successful 
growth  and  development.  Such  management  should  be  com- 
mended and  encouraged.  To  penalize  eflSciency  and  economy 
would  be  a  most  unwise  and  unfair  policy,  but  in  this  case,  in 
the  light  of  the  facts  and  in  view  of  present  conditions,  a  denial 
of  an  increase  could  not  with  reason  be  interpreted  as  penalizing 
the  petitioner  for  its  efficient  management. 

The  Commission  finds,  therefore,  that  the  present  schedule  of 
rates,  tolls,  and  charges  of  the  petitioner  are  adequate  and  suffi- 
cient, and  that  the  prayer  of  the  petition  for  increased  rates 
should  be  denied. 

A  review  of  the  present  rate  schedule  does,  however,  reveal  the 
fact  that  the  existing  rates  are  unjustly  discriminatory  and  pref- 
erential. For  example,  there  is  a  uniform  rate  of  $1  per  month 
for  two-party  business  telephones,  independent  residence  tel- 
phones,  and  four-party  residence  telephones.  The  Commission 
will,  purely  for  the  pnrpose  of  removing  this  obvious  discrimina- 
tion, increase  the  rate  of  the  independent  residence  ielephones  to 
$1.15  per  month.  The  remainder  of  the  present  rate  schedule 
will  stand  undisturbed. 

The  Commission  finds,  therefore,  that  the  existing  rates  of  the 
petitioner  are  unjustly  discriminatory  and  preferential,  and  that 
the  discrimination  should  be  removed  by  increasing  the  rate  of 
independent  residence  telephones  in  the  city  of  Noblesville  to 
$1.15  per  month  per  telephone. 

[7]  The  Commission  further  finds  that  petitioner  should  dis- 
continue the  rendering  of  free  telephone  service,  except  to  its 
officers  and  employees. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  prayer  of  the  petition  herein  for  increased  rates 
be,  and  the  same  is  hereby,  denied. 

It  is  further  ordered  that,  for  the  purpose  of  r^noving  dis- 
criminations, a  rate  of  $1.15  per  month  per  telephone  for 
independent  residence  telephones  in  the  city  of  Noblesville  be 
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imposed,  observed,  and  collected  in  the  future,  in  lieu  of  the 
present  rate  of  $1.  Said  new  rate  shall  become  effective  April 
1,  1918,  provided  the  petitioner  shall  theretofore  file  the  same 
with  the  Commission. 

It  is  further  ordered  by  the  Public  Service  Commission  of 
Indiana  that  the  petitioner  shall,  banning  April  1,  1918,  set 
aside  annually  for  depreciation  5  per  cent  of  the  value  of  all 
of  its  physical  property,  less  lands,  materials,  and  supplies,  and 
that  said  5  per  cent  shall  be  paid  into  a  depreciation  fund,  which 
shall  be  handled  and  expended  as  provided  by  the  specific  de- 
preciation provisions  of  the  law,  and  in  conformity  with  the 
future  depreciation  rules  and  regulations  of  this  Commission. 

It  is  further  ordered  that  petitioner  discontinue  the  rendering 
of  free  service  except  to  its  officers  and  employees. 


INDIANA  PUBIilO  8BRVIGE  COMMISSION. 

RE  CITY  OF  VEEDERSBURG. 

[No.  3699.] 

Boies  —  Slectrie  —  Municipal  plant  *  Emergency  ^  War  —  NeeeS' 
Mty. 

The  Indiana  Commission,  on  a  showing  that  due  to  war  prices  of 
coal  a  municipal  plant  furnishing  electric  and  water  service  would  show 
a  substantial  deficit  for  the  ensuing  year  under  the  preyailing  rates, 
authorized  an  emergency  electric  rate,  even  though  by  eliminating  the 
furnishing  of  free  service  to  the  city,  apportioning  the  operating  ex- 
penses between  the  two  services,  and  employing  other  remedial  mea- 
sures, the  plant  could  probably  be  put  on  a  self-sustaining  basis  under 
the  existing  rates. 

[March  25,  1918.] 

Application  by  the  city  of  Veedersburg  for  authority  to 
charge  an  emergency  electric  rate  for  current  furnished  by  its 
municipal  water  and  light  plant;  granted. 

By  the  Commission:  This  is  an  emergency  application  by 
the  city  of  Veedersburg,  Indiana,  for  authority  to  suspend  the 
existing  10  per  cent  per  kw.  hr.  rate  for  electric  energy  furnished 
by  its  municipal  water  and  light  plant,  and  also  to  suspend  the 
50  cent  per  month  per  meter  minimum  charge,  and  to  put  into 
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effect  in  lieu  of  such  suspended  rate  and  minimum  charge  a 
rate  of  12^  cents  per  kw.  hr.,  with  a  minimum  charge  of  $1  per 
meter  per  month  for  light  or  power. 

Petitioner  avers  that,  owing  to  the  war  conditions  and  the  in- 
creased cost  of  coal  and  labor,  it  is  necessary,  to  prevent  irrep- 
arable injury  to  said  utility,  to  make  these  changes  in  the  electric 
rate.    Petitioner  further  avers  that  an  emergency  exists. 

Notice  of  the  filing  of  this  petition  was  served  under  date  of 
February  15  on  the  city  of  Veedersburg,  through  its  mayor  and 
city  attorney,  and  general  notice  given  by  a  notice  sent  to  the 
Veedersburg  News.  The  hearing  on  the  petition  was  originally 
set  for  March  11,  but  was  postponed  to  hearing  on  March  23,  in 
conformity  with  notices  served  as  aforesaid.  At  the  hearing  no 
protestants  appeared,  and  no  protest  has  been  received  by  this 
Commission.  The  city  was  represented  by  O.  V.  Simmerman, 
its  mayor,  J.  P.  Brissey,  its  city  attorney,  and  by  Dr.  W.  F. 
Pumell,  a  member  of  the  council. 

The  evidence  is  that,  in  the  operation  of  its  combined  munic- 
ipal water  and  electric  light  and  power  plant,  the  city  showed  a 
deficit  of  $240  for  the  year  1916,  and  $1,415  for  the  year  1917 ; 
that  the  indications  are  that  the  deficit  for  the  year  1918  will  at 
least  equal,  and  probably  exceed,  the  deficit  for  1917 ;  that  said 
deficit  in  1916  and  1917  was  met  by  drawing  on  the  general  fund 
of  the  said  city  of  Veedersburg. 

The  testimony  presented  by  O.  V.  Simmerman,  mayor  since 
January  1,  1918,  and  previous  to  that,  a  member  of  the  city 
council,  and,  as  a  member  of  the  council,  the  chairman  of.  the 
water  and  light  committee,  may  be  summarized  as  follows: 


Total  Receipts: 
Water    {io%) 
Electric   (70%) 


Total 


Operating  Expenses   . . . 
/Deficit)  Fraftt  or  lose 


1916. 


$1,996.74 
4,669.06 


$6,655.80 

$6,895.60 
240.00 


1017. 


$2,199.09 
5,134.24 


$7,330.33 

$8,745.83 
1,415.00 


The  separation  of  receipts  and  disbursements  on  the  basis  of  30 
per  cent  for  water  and  70  per  cent  for  electricity  is  purely  arbi- 
trary, and  based  on  estimates  of  the  relative  cost  of  operation  and 
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on  the  consumption  of  the  two  commodities  of  the  combined 
municipal  water  and  electric  light  and  power  plant. 

The  principal  item  of  the  increased  cost  of  operation  is  coal. 
Testimony  as  to  the  cost  of  coal  may  be  summarizecj  as  follows : 


Average  coat  f .  o.  b.  Veedersburg  unloaded 
Total  coat 


1916. 


$1.60  per  too 

$2,687.37 


1917. 


$4,304.97 


This  summary  shows  an  increase  in  the  coal  bill  alone  of 
$1,617.60  for  the  year  1917  over  the  year  1916. 

Testimony  further  reveals  that,  as  compared  with  the  cost 
of  $1.60  per  ton  in  1916,  coal  now  costs  $3.36  per  ton  f.  o.  b. 
plant  unloaded,  and  that  the  coal  bill  for  the  year  1918  will  be 
at  least  as  great  as  it  was  in  1917. 

Testimony  fails  to  sustain  the  averment  that  labor  increased  in 
cost  during  the  year  1917  over  the  year  1916,  but  indicates  that 
an  additional  labor  charge  may  be  incurred  during  the  year  1918. 

Evidence  very  clearly  reveals  the  fact  that,  under  the  condi- 
tions now  obtaining,  the  receipts  from  the  operation  of  the  com- 
bined utility  during  the  year  1918  will  not,  if  the  present  rates 
are  continued,  meet  the  bare  operating  expenses;  and  evidence 
also  indicates  that  the  deficit,  if  no  change  is  made  in  the  rates 
for  either  electricity  or  water,  will  be  approximately  $1,500,  and 
possibly  more.  Under  these  conditions  the  Conmaission  is  of  the 
opinion  that  relief  should  be  granted. 

The  Commission,  however,  is  by  no  means  satisfied  with  the 
relief  prayed  by  petitioner,  and  hereinafter  granted.  The  ev- 
idence indicates  that  the  city  of  Veedersburg  should  take  steps 
at  once  to  put  its  municipal  plant  on  altogether  a  new  basis  of 
operation.  Cross-questioning  revealed  that  the  city  is  lighted  by 
approximately  thirty  arc  lights  and  twenty  incandescent  street 
lights,  supported  on  pedestals,  and  that,  in  addition  to  this  light- 
ing, the  city  has,  for  fire  protection,  approximately  twenty  fire 
hydrants ;  and  that,  in  addition  to  these  services,  there  is  probably 
minor  water  and  lighting  service  for  the  municipality.  The 
cross-questioning  further  revealed  that  the  city  makes  no  payment 
to  its  electric  light  and  water  department  for  these  services, — ^in 
other  words,  that  the  city  has  a  free  service  of  water  and  lights. 
The  evidence  is  that  there  is  a  special  2  per  cent  tax  levied  for 
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the  discharge  of  the  bonded  indebtedness  on  the  water  and  light 
plant,  but  cross-questioning  revealed  that,  thou^  the  original 
cost  of  the  plant  is  thus  being  discharged,  there  is  carried  by  the 
city  at  this  time  no  depreciation  reserve,  and  that  there  is  no 
provision  under  operation,  as  now  conducted,  for  meeting  the 
constant  wear  and  tear  which  will  result  ultimately  in  the  plant 
being  rendered  worthless,  without  any  fund  accumulating  to 
offset  such  depletion. 

The  10-cent  rate  for  electric  energy  now  in  effect  is  a  high  rate, 
and  to  increase  this  to  12^  cents  will  give  Veedersburg  a  very 
high  rate  as  compared  with  most  of  the  towns  of  like  size  and 
condition.  The  Indiana  law  under  which  rates  are  regulated  by 
this  Commission  does  not  contemplate  free  service  of  the  char- 
acter rendered  the  municipality  by  its  department  The  Com- 
mission, in  meeting  the  emergency,  will  grant  the  rate  prayed  for 
a  temporary  period,  and  would  advise  the  city  of  Veedersburg 
that  it  take  steps  for  considering  the  matter  of  a  complete  re- 
organization of  the  operation  and  its  relation  to  the  city  and 
people  thereof,  so  that  it  may  be  placed  on  a  more  equitable  and 
a  safer  foimdation.  It  must  always  be  remembered  that  free 
service  means  higher  rates  for  those  charged  for  service,  and  that 
this  is  contrary  to  the  intent  of  the  Indiana  law. 

The  unsoimdness  of  the  present  policy  is  revealed  by  the  fact 
that  the  boilers  in  the  plant  now  need  extensive  repairs,  and  that 
there  is  need  of  replacement  of  a  smokestack  which  has  been 
wrecked.  The  estimates  for  these  two  replacements  range,  accord- 
ing to  type,  from  $1,400  to  $2,400,  and  there  is  no  current  earn- 
ing or  any  other  fimd  on  which  to  draw  for  these  repairs,  which 
should  be  carried  in  current  operating  expenses.  Testimony  by 
O.  C.  Ilerdrich,  chief  accountant  of  the  Public  Service  Com- 
mission, reveals  that  the  best  operated  municipal  utilities  in  the 
state  are  conducted,  so  far  as  the  rendering  of  city  service  and 
the  setting  aside  of  a  depreciation  fund  are  concerned,  in  the  same 
manner  as  privately  owned  utilities ;  that  a  fair  charge  for  munic- 
ipal street  lighting  by  arc  lights  would  range  from  $40  to  $50 
per  light  per  annum;  for  the  incandescent  lights,  probably  $20 
per  annum,  and  for  fire  hydrants,  $40  per  aimum.  Such  charges 
would  afford  ample  revenues  for  operating  the  Veedersburg  plant, 
maintain  at  least  a  10-cent  electric  rate  and  the  present  water 
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rates,  permit  a  depreciation  fund  to  be  created,  and  discharge 
the  annual  $500-bond  maturity  obligations  for  which  a  tax  .of 
2  per  cent  is  now  being  levied.  The  considerations  of  these 
matters,  whidi  are  herein  offered  only  as  suggestions  for  thought, 
should  be  taken  up  by  the  city  of  Veedersburg. 

A  question  also  arises  as  to  the  exact  justice  of  levying  on  the 
patrons  of  the  electric  energy  all  of  the  increased  cost  of  operation 
of  the  combined  water  and  electric  plant.  This  will  not  be  per- 
mitted except  for  a  limited  period,  and  only  because  an  emergency 
that  should  be  met  at  once  exists. 

The  Public  Service  Commission,  being  duly  advised,  and  rec- 
ognizing the  fact  that,  before  radical  changes  in  the  conduct  of 
the  mimicipal  plant  are  made,  changes  in  local  tax  conditions 
will  be  necessary,  is  of  the  opinion  that  the  prayer  of  the  petition- 
er should  be  granted  for  a  temporary  period,  and  it  will  be  so 
ordered. 

It  is  therefore  ord^ed  by  the  Public  Service  Commission  of 
Indiana  that  petitioner  be,  and  the  same  is  hereby,  granted  au- 
thority to  suspend  as  of  April  1,  1918,  for  a  period  not  to  exceed 
one  year,  the  existing  10  cent  per  kw.  hr.  charge  for  electric 
current,  and  the  50  cent  per  month  per  meter  minimum  charge. 

It  is  further  ordered  that  petitioner  be  and  the  same  is  hereby 
authorized  to  substitute  for  the  said  suspended  rate  and  minimum 
charge,  as  of  April  1,  1918,  and  until  further  order  of  the  Com- 
mission, but  for  a  period  not  to  exceed  one  year,  a  rate  of  12  J 
cents  per  kw.  hr.  for  electric  energy,  and  $1  per  month  per  meter 
minimum  charge. 

It  is  further  ordered  that,  before  putting  such  rate  into  effect, 
petitioner  shall  file  with  the  Public  Service  Commission  its  rates 
and  charges,  and  post  same,  in  conformity  with  the  statutes,  in  its 
offices. 

It  is  further  and  specificdly  ordered  that  petitioner  conform 
at  once  with  those  sections  of  the  Shively-Spencer  Utility  Com- 
mission Law  requiring  annual  reports,  and  file  such  annual  re- 
ports covering  the  years  1916  and  1917. 
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BE  J.  B.  COVER  &  COMPANY  et  al. 
[P.  S.  C.  2060.] 

Service  —  Railroads  —  Spur  track  —  Improvements, 

1.  A  spur  track  serving  a  number  of  business  houses,  wliieh  was 
built  under  legislative  authority  that  provided  that  it  should  be  sub- 
ject to  the  general  railroad  laws  and  that  freight  rates  upon  it  should 
be  regulated,  and  which  has  been  maintained  by  the  railroad  company, 
is  a  public  track,  and  not  a  private  sidetrack,  and  therefore  subject  to 
the  jurisdiction  of  the  Commission  with  respect  to  improvements  af- 
fecting service. 

Discrimination  —  Service  —  Improvement  of  spur  traelc, 

2.  Requiring  a  railroad  to  widen  curves  in  a  particular  spur  track 
to  permit  the  movement  of  40-foot  cars  for  the  benefit  of  patrons  en- 
titled to  service  upon  it  does  not  create  a  discriminatioa  against  other 
shippers  upon  similar  tracks. 

Service  «-  Railroads  —  Improvem>ent  of  spur  track  —  Financial  ability 
of  company  —  War  conditions, 

3.  A  railroad*  company  in  the  hands  of  a  receiver,  and  whose  facili- 
ties are  inadequate  to  meet  the  needs  of  the  public,  should  not  be  re- 
quired to  reconstruct  a  spur  track  to  permit  the  movement  of  larger 
cars  for  the  benefit  of  a  limited  number  of  shippers,  especially  under 
war- time  conditions,  when  it  is  difficult  to  obtain  capital  and  neces- 
sary materials  for  construction  purposes,  since  the  resources  of  the 
company  should  be  conserved  primarily  to  meet  the  needs  of  the  general 
public. 

[February  9,  1018.] 

C0MPI.AINT  of  J.  B.  Cover  &  Company  and  others  concerning 
conditions  on  branch  track  known  as  the  Kittredge  track  on  the 
Boston  &  Maine  Kailroad  in  Lowell;  ordered  that  petition  be 
placed  on  file. 

By  the  Commission:  This  is  a  complaint  of  certain  patrons 
whose  places  of  business  are  located  upon  the  Kittredge  track, 
so-called,  a  spur  track  of  the  Boston  &  Lowell  Kailroad  line  of  the 
Boston  &  Maine  system  in  the  city  of  Lowell,  alleging  that  said 
track  is  a  public  track  or  branch  of  the  Boston  &  Lowell  Railroad 
lines  which  are  leased  to  the  Boston  &  Maine  Railroad,  and  that 
de  service  rendered  and  facilities  provided  for  the  delivery  of 
freight  to  consignees  upon  said  track  are  inadequate  and  insuffi- 
cient. 
PU.R.1918C. 

Digitized  by 


Google 


RE  COVER  &  CO.  505 

The  Kittredge  track,  so-called,  extends  from  the  line  of  the 
Boston  &  Lowell  Eailroad  at  Button  street,  across  the  Merrimack 
canal,  upon  a  wooden  hridge,  through  a  private  way  to  and  across 
Shattuck  street  and  through  a  passageway  or  alley  parallel  to 
and  about  midway  between  Market  and  Middle  streets.  At  the 
lower  end  of  this  alley  is  another  passageway,  16  feet  wide,  lead- 
ing into  Market  street  and  open  to  public  travel.  Market  and 
Middle  streets,  between  which  the  sidetrack  is  laid,  are  business 
streets  upon  which  are  located  business  houses  of  the  petitioners 
and  others.  The  petitioners  are  almost  all  wholesale  dealers  in 
grain,  fruits,  provisions,  or  foodstuffs.  The  passageway  through 
which  the  track  is  laid  is  16  feet  wide  for  a  little  more  than  half 
its  length  and  then  widens  to  20  feet  at  its  lower  end.  Xearly 
2,000  cars  are  annually  set  upon  the  track. 

Where  the  track  leaves  the  main  line  at  Button  street  and 
crosses  the  Merrimack  canal,  the  short  radius  of  the  curve  upon 
which  it  is  laid  makes  it  practically  impossible  to  move  cars  ex- 
ceeding 38  feet  in  length,  and  cars  exceeding  36  feet  in  length 
are  not  ordinarily  placed  upon  it.  The  complainants  have  pre- 
sented evidence  that  a  considerable  portion  of  the  cars  consigned 
to  them  exceed  38  feet  in  length,  and  because  such  cars  cannot 
be  placed  upon  the  track  they  are  compelled  to  pay  the  cost  of 
transfer  or  team  their  shipments  from  the  main  freight  yards  of 
the  railroad  at  a  cost  of  from  $10  to  $15  a  car.  The  use  of  40- 
foot  cars  is  increasing,  and  there  was  evidence  that  the  complain- 
ants had  made  efforts  to  have  shipments  made  to  them  in  shorter 
cars,  but  without  success. 

[1]  The  c<»nplainants  aver  that  they  are  occasioned  great  ex- 
pense by -the  inability  of  the  railroad  to  place  the  larger  cars  at 
their  wardiouses,  and  ask  that  the  railroad  be  required  to  widen 
the  curve  at  Button  street,  over  the  Merrimack  canal,  to  receive 
cars  exceeding  38  feet  in  length.  They  contend  that  the  track 
is  a  public  track,  and  not  a  private  sidetrack,  and  that  the  Com- 
mission has  jurisdiction  to  compel  a  change  in  the  location  of  the 
curve  to  improve  service. 

The  railroad  claims  that  the  track  is  not  a  public  track ;  that 
if  it  was  originally  a  public  track  it  has  ceased  to  be  such  from 
the  character  of  its  present  use;  and  urges  that,  if  it  is  held  to 
be  a  public  track,  and  the  Commission  takes  jurisdiction,  no 
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order  should  be  made,  because  a  discrimination  would  be  created 
against  the  patrons  upon  other  similar  tracks,  and  the  cost  of 
the  necessary  relocation  would  be  unjustifiable. 

The  Boston  &  Lowell  Railroad  Corporation  was  incorporated 
under  the  provisions  of  chapter  4  of  the  Acts  of  1830.  By  chap- 
ter 127  of  the  Acts  of  1856  it  was  authorized  to  build  the  track 
now  knoAvn  as  the  Kittredge  track.  In  the  act  the  track  is  re- 
ferred to  as  a  "branch  of  their  railroad ;"  in  operation  thereof 
the  railroad  is  to  be  subject  to  the  general  laws  relating  to  rail- 
roads, and  provision  is  made  for  the  r^ulation  of  freight  rates 
thereon.  In  1855  and  1856  landowners  abutting  upon  the  pas- 
sageway on  which  the  track  is  located  granted  to  the  railroad 
easements  in  the  passageway,  one  of  the  grantors  being  William 
Kittredge,  from  whom  the  track  takes  its  name.  These  grants 
conveyed  the  right  to  "lay  and  forever  maintain  and  use  one  or 
more  railroad  tracks'*  over  such  parts  of  the  land  of  said  grantors 
within  the  bounds  described  as  shall  be  deemed  expedient,  and 
"also  to  connect  such  railroad  track  or  tracks  with  such  other 
railroad  track  or  tracks  of  the  said  Boston  &  Lowell  Kailroad 
Corporation  as  they  may  likewise  deem  expedient."  On  October 
28,  1857,  the  railroad  filed  in  the  oflSce  of  the  county  commis- 
sioners for  the  county  of  Middlesex  its  location  of  this  track, 
which  it  therein  described  as  a  branch  railroad  track."  The 
Boston  &  Lowell  Eailroad  made  payment  of  damages  to  the 
Proprietors  of  Locks  and  Canals  for  injury  due  to  building  this 
track  across  the  Merrimack  canaJ,  as  appears  from  a  deed  of  re- 
lease from  the  Proprietors  of  Locks  and  Canals  on  Merrimack 
river  to  the  Boston  &  Lowell  Railroad,  dated  November  14,  1857. 
The  use  of  steam  as  motive  power  upon  the  track  was  authorized 
by  chapter  ll3  of  the  Acts  of  1877.  The  railroad  has  maintained 
the  track,  including  the  bridge  over  the  canal,  since  it  was  laid 
and  constructed  in  1857.  When  the  track  was  laid  it  served  but 
few  shippers,  but  the  number  has  increased  until  to-day  thirty- 
one  business  establishments  are  given  service  upon  it. 

Upon  these  facts,  which  are  undisputed  upon  the  record,  tke 
Commission  is  of  the  opinion  that  this  is  a  public  track.  The 
authority  to  construct  the  track  was  expressly  given  by  the  legis- 
lature. Provision  was  made  in  the  act  that  it  should  be  subject 
to  general  railroad  laws  and  that  freight  rates  upon  it  should  be 
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regulated.  Easements  and  land  were  secured  and  a  location  filed 
with  the  county  comissicoiers,  and  the  track  has  since  been  main- 
tained by  the  railroad.  It  is  significant  that  when  it  was  sought 
to  discontinue  a  similar  track  in  Moody  street,  in  Lowell,  which 
was  originally  built  under  the  provisions  of  an  act  almost  identi- 
cal in  language  with  that  authorizing  the  Kittredge  track,  special 
legislation  was  secured  to  relieve  the  company  from  continuing 
to  maintain  it.  See  chapter  213  of  the  Acts  of  1891  and  also 
chapter  63  of  the  Acts  of  1893. 

The  contention  of  the  company  that  the  track  is  not  dedicated 
to  public  use  because  it  does  not  serve  the  public  generally  is 
untenable.  See  Ulmer  v.  Lime  Eock  E.  Co.  98  Me.  579,  66 
L.E.A.  387,  57  Atl.  1001,  and  cases  cited.  In  Ulmer  v.  Lime 
Eock  E.  Ca  the  building  of  a  branch  track  to  serve  certain 
quarries,  a  portion  of  said  track  to  be  subject  to  general  laws,  was 
held  to  be  a  public  use,  and  land  for  such  purpose  might  be  taken 
by  eminent  domain.  In  State,  De  Camp,  Prosecutor,  v.  Hibemia 
Underground  E.  Co.  47  N.  J.  L.  43,  the  court  said:  "This 
enterprise  does  not  lose  the  character  of  a  public  use  because  of 
the  fact  that  the  projected  railroad  is  not  a  thoroughfare  and  that 
its  use  may  be  limited  by  circumstances  to  a  ccmiparatively  small 
part  of  the  public.  Every  one  of  the  public  having  occasion  to 
send  materials,  implements,  or  machinery  for  mining  purposes 
into,  or  to  obtain  ores  from,  the  several  mining  tracks  adjacent 
to  the  location  of  this  road,  may  use  this  railroad  for  that  purpose 
and  of  right  may  require  the  company  to  serve  him  in  that  re- 
spect; and  that  is  the  test  which  determines  whether  the  use  is 
public."  In  the  case  before  us  the  track  was  built  by  an  act  of  the 
legislature,  held  subject  to  general  railroad  laws  and  maintained 
by  the  railroad,  and,  serving  but  two  or  three  shippers  when  laid, 
now  serves  thirty-one.  The  passageway  opening  into  Market 
street  presents  possibilities  of  greater  and  more  general  use. 

[2]  Having  found  that  the  track  is  a  public  track,  there  can 
be  little  question  that  the  facilities  provided  are  inadequate  to 
meet  the  needs  of  patrons  now  entitled  to  service  upon  it.  The 
petitioners  are  occasioned  great  trouble  and  inconvenience  by  the 
inability  of  the  railroad  to  place  40-foot  cars  upon  the  track ;  and 
the  increasing  use  of  these  cars  in  the  shipment  of  grain,  pro- 
visions, and  foodstuffs  can  but  add  to  the  difficulties.  The  claim 
P.U.R.1918C. 
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of  th^  railroad,  that  to  require  the  widening  of  the  curve  would 
create  a  discrimination  against  shippers  upon  similar  tracks,  it 
seems  unnecessary  to  consider.  If  such  a  contention  were  ten- 
able, the  Commission  would  be  compelled  to  deny,  in  every  case, 
petitions  for  improvements  of  facilities,  because,  forsootH,  re- 
spondents might  be  able  to  point  to  what  would  seem  to  be  other 
instances  of  inadequacy  of  facilities  or  insufficiency  of  service. 

[3]  If  the  Boston  &  Maine  Eailroad  were  a  company  in  a 
reasonably  prosperous  condition,  providing,  in  general,  adequate 
facilities  and  good  service,  the  Commission  would  have  little 
difficulty  in  arriving  at  the  conclusion  that  an  order  ought  to- 
be  issued  directing  the  company  to  relocate  and  widen  the  curve 
in  the  so-called  Kittredge  track.  The  fact  is,  however,  that  the 
company  has  for  some  time  been  in  the  hands  of  a  receiver,  and 
that  its  facilities  are  in  many  respects  inadequate  to  meet  the 
needs  of  the  general  public,  and  not  well  adapted  for  the  most 
efficient  service.  Under  present  war-time  conditicms,  also^  even 
prosperous  companies  have  difficulty  in  obtaining  capital  and 
still  greater  difficulty  in  securing  the  materials  necessary  for  co^i- 
struction  purposes.  This  being  the  situation,  it  seems  to  the 
Conmiission  that  the  resources  of  the  company  ought  to  be  con- 
served primarily  to  meet  the  needs  of  the  general  public,  and 
that  the  Commission  would  not  be  justified  at  this  time  in  re- 
quiring it  to  expend  funds,  even  if  the  amount  involved  were 
relatively  small,  for  the  sake  of  improving  facilities  where  at 
best  but  a  limited  number  of  individuals  would  be  benefited.  It 
is  also  true  that  the  business  concerns  fortunate  enough  to  have 
locations  upon  it  are  receiving,  even  under  present  conditions, 
service  superior  to  that  which  is  generally  furnished  shippers  who 
receive  freight  upon  public  delivery  tracks,  and  equivalent  to  the 
service  fun^ished  upon  many  private  sidetracks  where  the  right 
of  way  and  cost  of  construction  are  met  by  the  shippers. 

Under  the  circumstances,  therefore,  the  petition  will  be  placed 
upon  file  with  the  understanding  that,  upon  application  of  the 
petitioners,  the  matter  will  be  taken  up  for  further  action  when 
conditions  may  better  justify  an  order  of  the  nature  desired. 

Commissioner  Stone  dissenting:    I 'do  not  wholly  concur  with 
the  majority  opinion  in  this  matter,  for  the  following  reasons: 
r.u.R.ioisc. 
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As  I  understand  the  history  of  the  Kittredge  track,  it  was 
originally  built  to  serve  a  coal  yard  that  was  located  at  the  ex- 
treme easterly  end  of  this  track,  belonging  to  one  Kittredge.  In 
order  to  get  a  track  to  this  coal  yard,  it  was  necessary  to  acquire 
a  right  of  way  over  various  pieces  of  property  belonging  to  sev- 
eral different  owners,  or  in  which  they  had  rights.  This  was 
acquired  and  the  track  built  under  legislative  authority ;  but  since 
that  time  the  property  abutting  the  location  of  this  Kittredge 
track  has  become  very  desirable  for  business  purposes  by  reason 
of  the  facilities  afforded  by  same,  and  many  shippers  are  now 
located  on  it.  In  view  of  the  circumstances  connected  with  the 
building  of  this  track,  notwithstanding  it  is  not  available  to  the 
general  public  for  the  loading  and  unloading  of  freight,  I  am 
inclined  to  concur  with  my  associates  that  technically,  at  least, 
it  is  a  public  track,  but  so  far  as  its  operation  and  use  are  con- 
cerned, it  is,  to  all  practical  purposes,  a  private  sidetrack,  inas-. 
much  as  parties  located  upon  it  have  all  the  advantages  that  go 
with  a  private  sidetrack,  with  the  one  exception  that  they  pay 
nothing  for  them. 

It  is  the  universal  practice  of  railroads  operating  in  this  com- 
monwealth to  require  shippers  located  thereon,  who  desire  side- 
track privileges,  to  pay  not  only  for  their  construction,  but  also 
for  their  maintenance.  This  is  on  the  theory  that  the  shipper 
derives  an  advantage  by  reason  of  his  ability  to  have  cars  placed 
on  his  track  at  a  point  which  is  convenient  and  less  expensive  for 
tim  to  load  and  unload,  and  that  as  he  receives  these  benefits  he 
should  pay  for  them.  In  fact  one  shipper  located  on  the  track 
under  consideration  testified  that  it  cost  him  at  least  $20  a  car 
to  haul  his  freight  from  the  general  delivery  track  to  his  place 
of  business. 

If  this  is  a  public  track,  I  know  of  no  other  public  track  at 
which  the  railroad  company  spots  cars  for  shippers  located  along- 
side to  load  and  unload.  If  it  is  a  private  track,  then  the  shippers 
located  thereon  are  receiving  an  advantage  free,  for  which  others 
are  required  to  pay. 

Section  201  of  part  2,  chapter  463  of  the  Acts  of  1906,  reads 
as  follows:  "A  railroad  corporation  shall  not,  in  its  charges 
for  the  transportation  of  freight  or  in  the  conduct  of  its  freight 
business,  make  or  give  any  undue  or  unreasonable  preference 
P.U.R.IOISC.  ^  T 
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or  advantage  to  or  in  favor  of  any  person,  firm,  or  corporation, 
nor  subject  any  person,  firm,  or  corporation  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage." 

While  there  may  be  some  excuse  for  the  situation  that  exists 
to-day  in  regard  to  shippers  located  on  this  track,  by  reason  of 
the  laws  as  they  were  when  it  was  built,  and  as  they  continued 
to  be  for  some  time  thereafter  when  these  conditions  largely 
developed,  I  do  not  believe  that  this  Commission  is  justified, 
under  the  law  and  present-day  practices,  in  ordering  the  Boston 
&  Maine  Railroad  to  provide  a  new  location  and  rebuild  this 
track  upon  the  same,  at  its  own  expense,  in  order  that  shippers 
located  thereon  may  have  advantages  without  payment  therefor 
not  afforded  to  others  similarly  situated. 

Note. — Railroad  service. 
Jurisdiction  of  Commission* 

The  Indiana  Commission  has  authority  to  require  a  railroad  to 
keep  its  road  and  equipment  in  proper  condition  and  repair,  and  to 
require  proper  train  service  and  accommodations.  Weber  v.  Sonken, 
No.  3411,  Nov.  23,  1917. 

The  consent  of  the  Colorado  Commission  must  be  secured  before 
a  railroad  company  can  abandon  service  and  scrap  its  property.  Ee 
Denver,  B.  &  W.  E.  Co.  Decision  No.  149,  Application  No.  12,  Dec. 

26,  1917.  * 

In  Chicago,  E.  I.  &  P.  E.  Co.  v.  State,  L.E.A.— ,  — ,  P.U.E. 
1918A,  587,  (1917)  —  Okla.  — ,  168  Pac.  239,  the  supreme  court 
of  Oklahoma  held  that  the  Corporation  Commission  may,  where  such 
order  would  be  just  and  reasonable,  prescribe  the  kind  of  material  to 
be  used  in  the  construction  of  a  depot  to  be  erected  by  a  railway 
company. 

The  New  York  Commission,  Second  District,  has  no  authority  to 
relieve  carriers  from  the  necessity  of  furnishing  grain  doors  or 
bulkheads  for  cars  used  in  transporting  grain  or  produce  in  bulk. 
Ee  Practices  of  Eailroads,  Case  No.  6910,  Nov.  1,  1917. 

In  Ee  SiBtea  Island  Eapid  Transit  E.  Co.  Case  No.  2230,  Sept. 

27,  1917,  the  New  York  Commission  for  the  First  District  said  that, 
while  the  Public  Service  Commissions  Law  did  not  require  railroad 
companies  to  file  for  approval  their  operating  schedules  or  time- 
tables, nevertheless  the  practice  of  submitting  both  schedules  to  the 
Commission  for  its  approval  in  advance  of  the  effective  date  was  to 
be  commended  and  approved. 

P.U.R.1918C. 
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Abandonment, 

A  solvent  railroad  company  may  not  abandon  an  unprofitable  por- 
tion of  its  road  except  with  the  consent  of  the  state.  Southern  R. 
Co.  V.  Hatchett  (1917)  174  Ky.  463,  L.R.A.1917D,  1105,  192  S. 
W.  694. 

A  railroad  may  be  permitted  to  abandon  a  portion  of  its  road, 
which  has  been  operated  several  years  at  a  loss,  which  cannot  be  put 
upon  an  earning  basis,  and  which  is  unsafe,  where  the  continued 
operation,  which  is  of  little  public  necessity,  will  accumulate  a  deficit 
on  the  entire  system  the  continued  operation  of  which  is  of  great 
public  necessity.  Be  Dayton,  S.  &  X.  S.  R.  Co.  (Ohio)  No.  1220, 
Nov.  27, 1917. 

Permission  will  not  be  granted  to  a  railroad  company  to  withdraw 
from  public  service,  until  a  fair  trial  of  a  schedule  of  increased  rates 
has  demonstrated  that  the  increased  revenue  derived  therefrom  is 
not  sufficient  to  meet  the  operating  expense.  Re  Denver,  B.  &  W. 
R.  Co.  (Colo.)  Decision  No.  149,  Application  No.  12,  Dec.  26,  1917. 

In  Re  Crystal  River  &  S.  J.  R.  Co.  Application  No.  5,  Oct.  27, 
1917,  the  Colorado  Commission  held  that  the  rule  operative  within 
the  state,  that  before  a  public  utility  will  be  permitted  to  withdraw 
entirely  from  a  public  service,  it  must  first  show  that,  after  a  fair 
trial  of  its  property,  it  is  unable  to  earn  its  legitimate  operating  ex- 
penses and  that  an  increase  of  rates  commensurate  with  the  value  of 
the  service  performed,  if  permitted  by  the  Commission,  will  not  in- 
crease the  revenues  of  such  public  utility  sufficiently  to  meet  legit- 
imate operating  expenses,  applies  to  a  temporary  abandonment  of 
service  as  well  as  to  permanent  abandonment. 

In  Re  Atchison,  T.  &  S.  F.  R.  Co.  Decision  No.  147,  Application 
No.  9,  Dec.  15,  1917,  the  Colorado  Commission  said:  "Evidence 
tending  to  show  that  a  branch  line  is  not  at  the  time  pa}dng  expenses 
does  not  in  itself  afford  a  good  reason  for  the  abandonment  of  such 
branch  line,  where  the  railroad  system  as  a  whole  is  being  operated 
at  a  profit.^* 

The  Indiana  Commission  will  not  require  the  purchaser  of  an  in- 
solvent railroad  which  has  been  operated  for  several  years  by  a 
receiver  to  operate  the  same,  although  its  abandonment  will  cause 
loss  and  inconvenience  to  its  patrons.  Weber  v.  Sonken,  No.  3411, 
Nov,  23,  1917. 

Passenger  train  service. 

A  municipality's  application  for  additional  train  service  must  be 
considered  with  reference  to  the  existing  facts  and  circumstances, 
such  as  the  available  electric  railway  service,  and  the  present  loca- 
tion of  the  tracks  and  station,  and  the  additional  expense  of  operat- 
ing trains  from  the  new  tracks  into  the  town;  and  no  consideration 
P.U.R.1918C. 
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can  be  given  to  the  character  of  the  service  formerly  rendered  when 
the  tracks  and  station  were  located  within  the  limits  of  the  mmiic- 
ipality.  Factory ville  v.  Delaware,  L.  &  W.  E.  Co.  (Pa.)  Complaint 
Docket  No.  883,  Aug.  28,  1917. 

In  passing  upon  a  municipality's  application  for  additional  train 
service  which  would  require  the  operation  of  trains  between  a  new 
station  outside  the  town  and  the  old  station  within  the  municipal 
limits,  no  consideration  can  be  given  to  the  fact  that  the  highway 
between  the  town  and  the  new  station  is  poorly  maintained,  since  the 
local  authorities  are  required  to  maintain  the  highway  in  proper 
condition.  Factory  ville  v.  Delaware,  L.  &  W.  E.  Co.  (Pa.)  Com- 
plaint Docket  No.  883,  Aug.  28,  1917. 

In  Warnook  v.  Chicago  &  N.  W.  E.  Co.  Docket  A-1654,  Sept.  22, 
1917,  in  dismissing  a  complaint  demanding  additional  passenger 
service  between  Belle  Plaine  and  Consol,  the  Iowa  Commission  said : 
*Tractically  all  State  Bailroad  Commissions  are  co-operating  with 
the  National  Council  of  Defense,  with  special  reference  to  the  Bail- 
road  War  Board,  in  making  no  orders  requiring  railroad  companies 
to  expend  labor  or  money  unless  the  public  welfare  absolutely  re- 
quires it,  or  to  make  orders  requiring  additional  train  service  wher- 
ever it  may  be  possible  to  transact  the  necessary  business  on  the 
present  schedule.'' 

Delay  in  starting  trains  on  time  is  not  excused  by  illness  of  the 
regular  train  despatcher,  since  the  company  should  provide  a  sub- 
stitute to  be  ready  at  any  time  to  take  the  latter's  place.  Be  Train 
ISTo.  617  (N.  J.)  April  28,  1917. 

In  Be  Train  No.  617,  April  28, 1917,  the  New  Jersey  Commission, 
in  requiring  the  New  Jersey  and  New  York  Division  to  file  a  state- 
ment showing  any  delays  of  five  of  more  minutes  of  passenger  trains 
between  certain  points,  stated  that,  if  the  respondent  could  not  oper- 
ate trains  on  a  single  track  with  reasonable  closeness  to  its  time 
schedule,  it  might  be  necessary  to  order  it  to  provide  a  double-track 
system. 

Be  Investigation  as  to  Drinking  Cups,  Nov.  24,  1917,  it  was  held 
that  §  1416-13m  of  the  Wisconsin  statute,  providing  that  "no  railroad 
car  in  which  any  passenger  is  permitted  to  ride  for  more  than  10 
miles  of  continuous  passage  in  any  one  general  direction  shall  be 
operated  unless  there  is  provided  for  every  passenger  therein  at  all 
times  during  such  operation,  opportunity  to  obtain  a  paper  drinking 
cup  not  theretofore  used  by  any  person,  free  of  charge,"  should  be 
complied  with  by  putting  in  a  prominent  place,  so  that  it  could  be 
easily  and  readily  seen  and  read,  a  sign  stating  that  individual  drink- 
ing cups  may  be  obtained  by  application  to  any  member  of  the  train 
crew,  such  sign  to  contain  a  statement  that  the  sign  should  be  per- 
manent and  painted  on  the  cooler  or  on  the  woodwork  near  it  in  a 
-conspicuous  place,  or  placed  in  a  frame  securelv  fastened  to  the 
P.U.R.1918C. 
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woodwork  in  a  conspicuous  place.  The  Commission  said  that,  if 
the  carriers  emplojring  the  vending  machines  object  to  placing  such 
permanent  signs,  they  would  be  required  to  have  free  drinking  cups 
in  open  receptacles. 

Adequate  service  requires  that  a  railroad  company  furnish  fair 
reading  light  for  its  passenger  trains,  and  a  period  of  a  year,  in- 
stead of  one  of  from  twenty-five  to  thirty  months,  is  sufficient  for 
the  purpose  of  changing  from  old  style  lamps  to  new.  Ee  Train 
No.  617  (N.  J.)  April  28,  1917. 

Freight  train  and  oar  service. 

A  railroad  company  operating  on  the  tracks  of  another  company 
under  a  trackage  agreement  cannot  be  required  to  furnish  cars  to  a 
shipper  located  on  the  tracks  of  the  owning  company  if  the  rendition 
of  such  service  would  be  in  violation  of  a  restriction  contained  in 
the  agreement,  since  the  duties  of  such  a  company  are  not  the  gen- 
eral duties  of  a  common  carrier  operating  on  its  own  road.  Kanawha 
&  M.  R.  Co.  V.  Public  Utilities  Commission  (1917)  —  Ohio  Si  — , 
117  N.  E.  353. 

Sectionv8983,  Ohio  General  Code,  does  not  apply  where  one  rail- 
road company,  imder  an  agreement  the  object  of  which  is  to  enable 
it  to  connect  disconected  portions  of  its  railroad  and  to  form  a  con- 
tinuous line  to  and  from  points  on  its  railroad,  is  operating  on  the 
railroad  of  another  railroad  company,  and  by  the  terms  of  such  agree- 
ment the  owning  company  does  not  attempt  to  narrow  its  own  obli- 
gations to  the  public,  or  relieve  itself  of  any  duties  imposed  upon  it 
by  law.    Ibid. 

Although  it  is  the  duty  of  a  carrier  to  furnish  the  material  for 
grain  doors  and  bulkheads  for  cars  used  in  the  transportation  of 
grain  and  produce  in  bulk  when  practicable  to  do  so,  and  to  make 
an  allowance  therefor  where  the  shipper  furnishes  the  lumber  or 
doors,  it  must  be  left  to  the  carrier  to  determine  when  it  is  practicable 
to  provide  the  lumber,  subject  to  complaint  and  investigation  by 
the  Commission  in  particular  cases.  Re  Practices  of  Railroads  (N. 
Y.  1st  Dist.)  Case  No.  5910,  Nov.  1, 1917. 

Stattint  facUUiea. 

While  it  is  prerogative  of  a  railway  company,  about  to  acquire 
right  of  way  and  station  grounds  and  to  construct  a  line  of  railroad, 
to  establish  all  stations  on  its  line  in  the  first  instance,  this  does  not, 
in  the  opinion  of  the  South  Dakota  Commission,  furnish  any  valid 
or  sufficient  reason  why  stations  should  not  be  located  at  other  points 
along  said  line  of  railway  in  proper  cases.  Fulker  v.  Chicago,  M. 
&  St.  P.  R.  Co.  F-188,  Aug.  18, 1917. 

In  Hasbrouck  Heights  v.  Erie  R.  Co.  (N.  J.)  Jan.  15,  1918,.  a 
P.U.R.1918C.  33 
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petition  for  a  new  station  at  Williams  avenue  in  Hasbrouck  Heights 
was  denied ;  it  appearing  that  the  railroad  company  is  required  by 
war  conditions  to  strain  every  nerve  to  meet  the  demands  made  upon 
it ;  and  if  it  were  not  necessary,  in  the  broad  public  interest,  to  con- 
serve resources,  an  order  would  be  made  requiring  the  construction 
of  a  suitable  building. 

In  Re  Bangor  &  A.  R.  Co.  (Me.)  F.  C.  140,  Jan.  7,  1918,  order 
requiring  said  carrier  to  within  fifteen  days  submit  a  plan  by  which 
it  will  be  able  to  render  service  to  the  inhabitants  of  Prospect  with 
the  station  there  closed ;  the  Commission  determined  that  if  suitable 
arrangements  for  patrons  could  be  made  it  would  not  require  the 
reopeniug  of  the  station,  since,  in  view  of  the  war  conditions  causing 
a  labor  shortage,  its  discontinuance  would  be  reasonable. 

The  mere  fact  that  the  distance  between  two  stations  is  greater 
than  the  distance  between  most  stations  on  a  railroad  does  not  of 
itself  show  a  demand  for  additional  station  facilities,  because,  in- 
dependent of  the  distance  between  stations,  consideration  must  be 
given  at  all  times  to  the  wants  of  the  community  to  be  served. 
Laddey  v.  Erie  R.  Co.  (N.  J.)  March  11,  1918. 

The  South  Dakota  Commission  will  not  approve  of  the  erection  of 
a  railroad  passenger  station  in  close  proximity  to  a  stockytCrd.  Ver- 
million V.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  D.)  Order  P-198,  Dec. 
6,1917. 

A  railroad  company  should  provide  a  waybill  box  in  which  a 
shipper  may  deposit  freight  billings,  and  freight  crews  should  pick 
up  shipments  and  bills,  at  nonagency  stations,  without  the  necessity 
of  shippers  appearing  in  person.  Perkins  v.  Arizona  E.  R.  Co. 
(Ariz.)  Docket  No.  442,  Dec.  19, 1917. 

In  Laddey  v.  Erie  R.  Co.  March  11,  1918,  in  refusing  an  applica- 
tion for  a  flag-station  stop  on  the  Erie  Railroad  at  Cedar  Grove,  the 
New  Jersey  Commission  said :  "This  country  is  engaged  in  carrying 
on  an  important  war,  and  as  a  result  utilities  (especieilly  railroads) 
have  been  taxed  to  their  utmost  capacities.  It  is  a  master  of  common 
knowledge  that  the  railroads  have  been  obliged  for  some  months 
past  to  devote  all  their  energies  to  co-operation  with  governmental 
agencies,  in  order  to  aid  it  in  successfully  carrying  on  the  war.  So 
great  has  been  the  demand  for  railroads  to  work  as  a  unit  in  the 
furtherance  of  war  activities,  that  they  have  been  taken  over  by  the 
United  States  through  legislative  enactments  and  placed  under  the 
supervision  of  a  director  general.  Tinder  these  circumstances,  the 
Board  feels  that  all  must  patriotically  join  in  making  sacrifices  of 
their  personal  convenience  for  the  benefit  of  the  many,  and  that  it 
should  not,  during  the  present  abnormal  period,  order  a  re-establish- 
ment of  a  station  which  has  been  abandoned  for  fourteen  years.^' 
P.U.R.1918C. 
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Physical  oonnectUnu 

A  physical  connection  between  a  steam  railroad  line  and  an  elec- 
tric interurban  line,  in  an  important  city,  for  interchange  of  freight, 
both  being  engaged  in  handling  freight  in  carload  lots,  was  ordered 
upon  application  of  the  latter,  where  no  practicable  diflSculty,  phys- 
ical impediment,  or  danger  to  equipment  existed  or  would  result 
from  the  connection.  Chicago,  L.  S.  &  S.  B.  B.  Co.  y.  New  York 
C.  E.  Co.  (Ind.)  No.  2930,  Dec.  14, 1917. 
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EB  SPBINGPIELD  STREET  RAILWAY  COMPANY, 

[P.  8.  C.  I860.] 

Return  *  Baaia  of  estimating  *  Bates. 

1.  The  return  to  which  an  ekctrio  railway  company  was  entitled, 
was  estimated  by  taking  the  actual  interest  paid  in  a  specified  year 
upon  bonds  and  floating  indebtedness,  and  computing,  in  addition,  a  re- 
turn of  6  per  cent  upon  the  total  par  value  of  outstanding  stock,  plus 
all  premiums  paid  thereon. 

Metum  —  Contingencies  —  Allotcance  for, 

2.  An  allowance  of  1  per  cent  on  the  gross  receipts  of  an  electric 
railway  company  for  contingencies  is  not  unreasonable  in  estimating 
its  revenue  requirements  in  a  rate  proceeding. 

Depreciation  —  Annual  allowance  —  Computation  *  Percentttge. 

3.  The  property  of  one  street  railway  company  is  not  so  similar  to 
that  of  another  that  a  imiform  percentage  of  depreciation  can  safely 
be  applied,  in  the  absence  of  a  special  investigation,  in  estimating  the 
annual  amount  to  be  set  aside  for  that  purpose. 

Return  —  Electric  railway  —  Economies  —  Wage  basis, 

4.  An  hourly  basis  of  payment  of  wages  of  electric  railway  em* 
ployees  is  preferable  to  a  day  basis,  since  it  results  in  a  closer  adjust- 
ment of  compensation  to  actual  work  performed. 

Return  —  Method  of  increasing  —  Economies  in  operation  —  Better'- 
ing  traffic  conditions, 

5.  In  order  that  a  street  railway  company  may  operate  econom- 
ically, the  parking  of  automobiles  on  the  street  in  congested  territory 
should  be  prohibited,  traffic  regulations  should  be  adjusted  and  enforced 
in  every  feasible  way,  provisions  should  be  made  for  safety  zones  and 
multiple-berth  stops,  and  railway  officials  should  be  stationed  at  the 
worst  points  to  help  the  city  traffic  officers  and  accelerate  the  loading 
and  unloading  of  cars. 

Return  —  Street  railways  —  Economy  of  operation  *  Elimination  of 
stops, 

6.  The  elimination  of  stops  on  a  street  railway  not  only  expedites 
P.U.R.1918C. 
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service  and  enables  cars  to  perform  more  work  in  a  given  time,  and 
passengers  to  travel  more  rapidly  to  destination,  but  saves  power  and 
fuel  as  welL 

Return  —  Street  railways  —  Econotnies  of  operation  —  Inatrtiction  of 
ntotomien, 

7.  Motormen  should  be  instructed  in  the  proper  use  of  the  con- 
troller for  the  purpose  of  saving  power  by  coasting  and  more  rapid  ac- 
celeration and  braking  in  order  to  secure  economy  of  operation. 

Return  —  Street  railujay  —  Economy  of  operation  —  Short-line  car, 

8.  The  operation  of  "short-line"  cars  is  an  important  method  of 
economizing  and  adjusting  service  to  traffic  needs. 

Rates  —  Street  railway  —  Proper  zone  system,. 

0.  A  proper  zone  system  on  the  basis  of  a  straight  rate  of  2  cents 
per  mile,  with  a  minimum  charge  of  6  cents  for  any  ride  covering  more 
than  three  zones,  was  recommended  as  a  basis  of  producing  increased 
revenue  for  a  street  railway  company  in  two  outlying  divisions,  in  pref- 
erence to  the  method  proposed  by  the  company  of  raising  existing  zone 
fares  from  5  to  6  cents  and  abolishing  overlaps;  except  in  the  case  of  a 
specified  town,  which  was  held  entitled  to  a  uniform  fare,  with  trans- 
fer privileges. 

Rates  —  Street  railway  —  Zone  system  —  Effect  on  real  estate. 

10.  The  owners  of  subiu*ban  real  estate  have  no  reasonable  ground 
for  complaint  that  the  introduction  of  a  zone  system,  if  otherwise  fair, 
will  be  prejudicial  to  land  values;  since  such  owners  have  profited  by 
the  unearned  increment  caused  by  the  extension  of  the  street  car  lines. 

Rates  —  Street  railu>ay  —  Separation  of  original  6'Cent  territory  into 
zones. 

11.  The  establishment  of  a  suitable  zone  system  in  an  extended  ter- 
ritory covered  by  a  single  5-cent  fare,  rather  than  the  increase  of  the 
fare  for  the  entire  territory  to  6  cents,  was  reconmiended  as  a  method 
of  producing  increased  revenue  for  a  street  railway  company. 

[March  30,  1918.] 

Notice  of  proposed  increase  in  rates  of  fare  upon  street  rail- 
ways ;  increase  granted  upon  basis  recommended  by  the  Commis- 
sion. The  revised  estimate  of  additional  revenue  required  was 
made  on  a  basis  of  6  per  cent  on  the  total  amount  of  cash  invested 
in  stock  or  an  equivalent  of  about  7.1  per  cent  on  par. 

Appearances:  Bentley  W,  Warren,  Clark  V.  Wood,  for 
Springfield  Street  Railv^ay  Company;  Charles  H.  Beckwith  for 
city  of  Springfield;  John  C.  Robinson  for  Springfield  Board  of 
Trade;  Thomas  W.  Kenefick  for  towns  of  Palmer,  Monson,  and 
Brimfield ;  E.  A.  McClintock  for  town  of  West  Springfield ;  D.  J. 
P.U.B.19180. 
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Coakley,  M.  R  Houlihan,  E.  A.  McClintock  for  city  of  Chico- 
pee;  Leonard  F.  Hardy  for  towns  of  Longmeadow,  Russell,  and 
Huntington;  William  V.  Baldwin  for  town  of  Wilbraham;  0.  L. 
Cooley  for  East  Longmeadow  and  Hampden ;  Gardner  &  Gardner 
for  town  of  Ludlow ;  Arthus  S.  Kneil  for  town  of  Westfield ;  Scott 
Adams  for  town  of  Agawam ;  and  George  D.  Storrs  for  town  of 
Ware, 

^  By  the  Commission:  On  August  1,  1917,  the  Springfield 
Street  Railway  Company  notified  the  Oonunission  of  a  proposed 
increase  in  passenger  fares  to  take  effect  September  1,  1917. 
Pending  investigation,  the  new  schedule  was  suspended  until  No- 
rember  1,  1917,  and  by  subsequent  orders  to  April  1,  1918 
Several  public  hearings  were  held,  final  arguments  being  conclud- 
ed on  January  5,  1918. 

The  Springfield  Street  Railway  Company  owns  and  operates 
187.5  miles  of  track.  It  is  not  wholly  a  city  system,  as  its  name 
might  imply,  for  it  also  operates  interurban  and  rural  lines.  The 
Springfield  division  takes  in  all  of  that  city  and  the  adjacent 
area  within  the  present  5-cent  fare  limits,  including  lines  in  the 
city  of  Chicopee.  The  Westfield  division  connects  at  West 
Springfield,  its  main  line  extending  through  Westfield  and  Rus- 
£ell  into  Huntington.  It  includes  the  local  lines  in  Westfield. 
The  Palmer  division  connects  on  the  east  at  Indian  Orchard  and 
takes  in  the  local  lines  in  Palmer,  Monson,  and  Ware,  its  main 
line  extending  through  Wilbraham  and  Palmer  into  Brimfield. 
The  distance  by  rail  from  the  western  terminus  in  Huntington 
to  the  eastern  in  Brimfield  is  about  50  miles.  In  connection  with 
the  Holyoke  Street  Railway  Company,  interurban  service  is  fur- 
nished between  Springfield  and  Holyoke  and  between  Westfield 
and  Holyoke;  in  connection  with  the  Hartford  and  Springfield 
Street  Railway  Company,  between  Springfield  and  Hartford  on 
both  sides  of  the  Connecticut  river;  and  in  connection  with  the 
Worcester  Consolidated  Street  Railway  Company,  between 
Springfield  and  Worcester.  The  following  table  shows  the  mile- 
age in  each  division  and  in  the  various  cities  and  towns  served^ 
also  the  population  at  successive  periods : 
P.U.R.1918C. 
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Miles  of 
Track. 

Population. 

1900. 

1905. 

1910. 

1915. 

Springfield  Division: 

Agawam 

ChicoDee 

10.97 

10.91 

2.28 

6.13 

.85 

60.43 

23.50 

2,536 

19,167 

1,187 

811 

8,536 

62,059 
7,105 

2,796 
20,191 

1,827 
964 

3,881 
73,540 

8,101 

3,501 
25,401 
1,553 
1,084 
4,948 
88,926 
9,224 

4,655 

30,138 
1,939 
1,782 
6,251 

East  Longmeadow 

Longmeadow 

Ludlow 

Springfield 

102,971 
11,339 

West  Springfield 

Total    

115.07 

1.18 

6.80 

19.98 

96,401 

1,475 

793 

12,310 

110,799 

1,451 

1,053 

13,611 

184,637 

1,473 

965 

16,044 

158,975 

1,427 

1,104 

18,411 

Westfield  Division: 
Huntington  

Russell   

Westfield  

Total    

Palmer  Division: 

Brimfield   

27.96 

10.15 
8.19 

16.80 
3.61 
5.72 

14,578 

941 
3,402 
7,801 
8,263 
1,595 

16,115 

894 
4,344 
7,755 
8,594 
1,708 

18,482 

866 
4,758 
8,610 
8,774 
2,332 

20,942 
934 

Monson    

5,004 

Palmer  

9,468 

Ware    

9,346 

Wilbraham   

2,521 

Total    

44.47 
187.50 

22,002 
132,981 

23,295 
150,209 

25,340 

178,459 

27,273 
207,190 

Grand  total    

Proposed  Changes  in  Fare^. 

'  In  the  Springfield  division,  one  can  now  ride  long  distances 
for  5  cents.  The  longest  direct  ride  from  Court  square  is  the 
8.37  miles  to  Ludlow,  but  transfers  are  given  at  the  center  so 
that  it  is  possible  to  cover  nearly  twice  this  distance  without 
paying  an  additional  fare.  Few  take  such  rides,  for  a  traffic 
survey  made  by  the  company  indicated  that  the  average  ride  per 
person,  including  transfers,  is  but  2.88  miles.  Connecting  the 
present  5-cent  fare  limits  on  the  various  lines,  the  territory  thus 
inclosed  has  an  area  of  about  61.5  square  miles.  The  company 
now  proposes  to  divide  this  area  into  two  separate  zones.  The 
limits  of  the  inner  zone  would  be  fixed  at  points  varying  from 
2.3  miles  to  3.6  miles  (track  distance)  from  Court  square,  and 
the  area  included  would  be  about  18.6  square  miles.  The  follow- 
ing table  shows  the  distance  in  miles  from  Court  square  to  the 
various  outlying  points,  and  the  portion  of  the  distance  to  be 
included,  in  each  case,  within  the  inner  zone  and  within  the 
outer  zone : — 
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Route. 


From  Ck)urt  square  to — 
Chicopee  June,  via  Brightwood  . . . 
Market  Sq.  Chicopee  via  Glenwood 

Chicopee  Falls  via  Liberty  St 

Chicopee  Falls  via  E.  Springfield   . 

Ludlow    

Wilbraham  town  line 

East  Longmeadow   

Longmeadow    

Agawam — Connecticut  state  line   . . 

Agawam — Feeding  Hills 

Westlield  town  line 

Holjoke  city  line 


Inner 

Outer 

Zone. 

Zone.  ^ 

2.309 

1.963 

2.807 

1.328 

3.155 

1.440 

3.653 

2.016 

3.201 

5.170 

3.201 

4.314 

3.155 

1.926 

2.874 

3.262 

3.416 

4.343 

3.416 

4.878 

3.324 

2.911 

3.504 

2.768 

Total. 


4.262 
4.135 
4.595 
5.669 
8.371 
7.515 
5.081 
6.136 
7.759 
7.794 
6.235 
6.262 


In  the  inner  zone  the  fare  would  be  5  cents,  with  free  transfer 
privileges.  In  the  outer  zone  5  cents  would  also  be  charged,  so 
that  the  fare  to  and  from  points  in  the  inner  zone  would  become 
10  cents,  an  increase  of  100  per  cent 

The  limits  of  the  outer  zone  would  in  all  cases  coincide  with 
the  present  5-cent  fare  limits,  except  on  the  Westfield  line,  where 
1.3  miles  would  be  added  by  extending  the  limit  in  West  Spring- 
field from  Tatham  to  the  Westfield  boundary.  On  the  lines  to 
Chicopee,  tickets  would  be  sold  at  the  rate  of  8  cents  each,  good 
to  and  from  points  in  the  inner  zone  in  lieu  of  a  10-cent  cash 
fare;  but  no  similar  privilege  would  be  given,  under  the  new 
schedule  as  filed,  on  any  of  the  other  lines. 

In  the  Palmer  division  there  are  now  twenty-two  overlapping 
zones,  varying  from  7.42  miles  in  length  to  1.70  miles  and  av- 
eraging 5.09  miles,  in  each  of  which  the  fare  is  5  cents.  The 
company  now  proposes  to  eliminate  all  overlaps  and  introduce  two 
new  limits  in  Palmer,  so  that  there  would  be  thirteen  separate 
zones,  varying  from  6.54  to  1.70  miles  and  averaging  3.82  miles 
in  length,  in  each  of  which  the  fare  would  be  6  cents.  The  effect 
on  through  traffic  may  be  illustrated  by  the  ride  between  Brim- 
field  and  the  Springfield  city  line,  a  distance  of  20.69  miles, 
where  the  fare  is  now  30  cents  or  about  1.45  cents  per  mile,  and 
would  become  36  cents,  or  about  1.74  cents  per  mile.  The  effect 
on  local  riders,  for  whose  convenience  existing  overlaps  have  been 
established,  would  be  much  more  serious. 

In  the  Westfield  division,  disregarding  certain  short  local  lines 
in  the  thickly  settled  portion  of  Westfield,  there  are  now  thirteen 
zones,  varying  from  9.09  miles  in  length  to  1.05  miles  and  av- 
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eraging  4.14  miles,  in  each  of  which  the  fare  is  5  cents.  The 
company  now  proposes  to  eliminate  certain  overlaps  and  to  reduce 
the  length  of  the  first  zone  out  of  Westfield  on  the  line  to  Spring- 
field, so  that  there  would  be  ten  zones,  varying  from  7.79  to  l.OS 
miles  and  averaging  3.78  miles  in  length,  in  each  of  which  a 
6-cent  fare  would  be  charged.  From  Park  square,  in  Westfield, 
to  Huntington,  a  distance  of  12.33  miles,  the  fare  is  now  20  cents 
or  at  the  rate  of  1.62  cents  per  mile,  and  would  become  24  cents, 
which  is  about  1.95  cents  per  mile. 

On  the  basis  of  traffic  in  the  year  ended  June  30,  1916,  the 
company  estimates  that  the  new  schedule  would  produce  a  total 
increase  in  revenue  of  $539,212.  The  actual  operating  revenue 
in  that  year  was  $2,284,918,  so  that  the  increase  estimated  would 
amount  to  23.6  per  cent  Of  the  total,  $477,762  is  estimated 
for  the  Springfield  division,  and  $61,450  for  the  other  two  divi- 
sions* 

History  of  the  Company. 

The  Springfield  Street  Railway  Company  was  organized  as  a 
horse  car  company  in  1868.  In  the  early  days  it  seems  that  the 
cash  fare  was  8  cents,  tickets  being  sold  at  the  rate  of  16  for 
$1.  In  1880,  the  cash  fare  became  7  cents,  and  five  tickets  were 
sold  for  25  cents.  In  1885,  the  cash  fare  was  further  reduced 
to  6  cents,  and  in  1890,  at  about  the  time  whoi  electric  operation 
began,  it  became  5  cents  and  the  sale  of  tickets  at  less  than  the 
cash  rate  ceased.  The  original  fare  on  the  Indian  Orchard  line, 
which  was  built  shortly  afterwards,  was  10  cents,  tickets  being 
sold  at  the  rate  of  3  for  25  cents ;  but  this  fare  was  reduced  to  the 
uniform  5-cent  rate  in  1896. 

Until  1905  the  company  was  locally  owned,  was  prosperous, 
and  grew  rapidly.  Between  1890  and  1905  the  track  mileage 
increased  from  21.40  iniles  to  93.75  miles,  most  of  the  lines  to 
suburban  points  being  constructed  during  this  period.  It  was  a 
time  of  continual  enlargement  of  facilities  without  increase  in 
fare.  In  1905,  control  passed  to  the  New  York,  New  Haven,  & 
Hartford  Railroad  Company.  A  holding  company  of  the  vol- 
untary association  type  was  formed,  known  as  the  Springfield 
Railway  Companies,  and  through  this  association  the  stock  of 
the  Springfield  Street  Railway  Company  was  acquired.     Some 

P.U.R.1918C. 

Digitized  by 


Google 


RS  SPRINaFIELD  STREET  R.  GO.  621 

of  it  was  puidiai^  for  $225  per  share  in  cash,  and  the  balance 
for  $75  in  cash  and  $150  in  4  per  cent  preferred  shares  of  the 
holding  company,  guaranteed  by  the  railroad  company. 

At  first,  the  railroad  company  controlled  the  Springfield  Rail- 
way Companies  through  a  subsidiary  known  as  the  Oonsolidated 
Eailway  Company  of  Connecticut  In  1906,  however,  the  shares 
of  the  Springfield  Railway  Companies,  together  with  controlling 
interests  in  the  Worcester  and  certain  other  Massachusetts  street 
railway  companies,  were  turned  over  to  another  voluntary  associa- 
tion known  as  the  New  En^and  Investment  k  Security  Company, 
in  exchange  for  its  note  for  $10,000,000.  This  association 
issued  and  sold  to  the  public  $4,000,000  in  4  per  cent  preferred 
shares,  guaranteed  by  the  railroad  company,  and  also  issued 
$100,000  in  common  shares.  Under  the  declaration  of  trust  by 
which  it  was  created,  the  holders  of  the  common  shares  select  four 
out  of  the  seven  trustees  and  therefore  exercise  control  By  re- 
taining these  common  shares,  the  railroad  company  continued 
to  control  the  trolley  companies.  It  was  hoped  in  this  way  to 
evade  the  Massachusetts  law. 

Shortly  afterwards,  the  attorney  general  brought  Suit,  charg- 
ing that  the  trolley  lines  were  still  indirectly  controlled  in  viola- 
tion of  law,  and  in  1908  the  supreme  judicial  court  sustained 
this  contention  (Atty.  Gen.  v.  New  York,  N.  H.  &  H.  R.  Co. 
198  Mass,  413,  84  N".  E.  737)  and  ordered  the  railroad  company 
to  devest  itself  of  all  interest  therein.  In  response  to  this  order, 
the  railroad  company  transferred  the  notes  of  the  New  England 
Investment  &  Security  Company  to  a  subsidiary,  the  New  Eng- 
land Navigation  Company,  and  later  to  that  singular  corporation 
known  as  the  Billard  Company.  The  common  shares  of  the  vol- 
untary association  were  transferred  to  certain  personal  friends  of 
the  then  president  of  the  railroad  company,  C.  S.  Mellen. 

After  the  investigation  of  the  New  Haven  affairs  by  the  Inter- 
state Commerce  Commission  in  1913,  and  the  change  in  manage- 
ment whidi  followed,  the  Billard  Company  was  dissolved  and 
the  notes  of  the  New  England  Investment  &  Security  Company 
again  became  the  property  of  the  New  England  Navigation  Com- 
pany. In  connection  with  ,the  dissolution  of  the  latter  company, 
now  in  process,  they  have  recently  returned  to  the  direct  posses- 
sion of  the-railroad  company.  The  common  shares  passed,  for  a 
P.tJ.R.1918C.  .  ^  jj 
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time,  into  the  hands  of  the  New  York  engineering  firm  of  Sander- 
son &  Porter,  but  were  later  bought  and  are  now  held  by  a 
committee  representing  the  preferred  shareholders  of  the  New 
England  Investment  &  Security  Company.  Under  the  decree 
entered  in  1914  by  the  United  States  district  court  in  the  suit 
under  the  Sherman  Act  brought  by  the  Federal  government,  the 
New  Haven  company  is  enjoined  to  dispose  of  the  notes  of  the 
New  England  Investment  &  Security  Company  on  or  before  July 
1,  1919. 

At  the  present  time,  therefore,  stock  oontxol  of  the  Springfield 
Street  Railway  Company  is  held  by  the  Springfield  Railway 
Companies,  which  own  46,483  out  of  a  total  of  46,647  shares. 
Control  of  the  Springfield  Railway  Companies  is  held  by  the 
New  England  Investment  &  Security  Company,  which  owns  all 
its  common  shares.  Control  of  the  latter  voluntary  association 
is  in  the  hands  of  its  preferred  stockholders,  who  hold  its  common 
shares;  but  the  New  York,  New  Haven,  &  Hartford  Railroad 
Company,  as  the  holder  of  notes  amounting  to  $13,709,000,  has 
the  chief  financial  interest  in  its  property,  and  this  interest  is 
accentuated  by  the  fact  that  it  is  the  guarantor  of  dividends  upon 
the  $3,387,900  preferred  shares  of  the  Springfield  Railway  Com- 
panies and  upon  the  $4,000,000  preferred  shares  of  the  New 
England  Investment  &  Security  Company.  Under  the  first  of 
these  guaranties,  $127,758  was  paid  out  during  the  past  year. 
Nothing  was  paid  out  under  the  second  guaranty,  but  payment 
was  only  avoided  by  reducing  the  interest  upon  the  notes  to  2 
per  cent. 

As  the  above  historical  statement  shows,  the  original  stock- 
holders of  the  Springfield  Street  Railway  Company,  under  whose 
ownership  the  property  was  in  large  part  built  up,  sold  out  at  a 
profit  and  are  not  concerned  in  the  present  proceedings.  Aside 
from  the  creditors  of  the  company,  the  financial  benefit  from  any 
increase  in  rates  which  may  be  granted  will  accrue  chiefly  to  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company. 

Consolidations. 

Shortly  after  the  New  York,  New  Haven,  &  Hartford  Railroad 
Company  secured  control  of  the  Springfield  Street  Railway  Com- 
pany, it  acquired  the  stock  of  other  street  railway  companies  in 
P.U.R.1918C.  . 
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adjoining  territory.  The  stock  of  the  Woronoco  Street  Railway 
Company,  operating  locally  in  Westfield,  was  acquired  through 
the  Springfield  Railway  Companies,  six  of  the  4  per  cent  pre- 
ferred shares  of  the  latter  being  exchanged  for  five  shares  of  the 
Woronoco  stock,  plus  a  cash  bonus  of  $60  per  share.  The  stock 
of  the  Western  Massachusetts  Street  Railway  Company,  a  newly 
built  line  from  Westfield  to  Huntington,  was  acquired  through 
the  New  England  Investment  &  Security  Company  in  exchange 
for  an  equal  amount  of  the  latter's  4  per  cent  preferred  shares* 
The  stock  of  the  Springfield  &  Eastern  Street  Railway  Company, 
known  originally  as  the  Palmer  &  Monson  Street  Railway  Com- 
pany, was  also  acquired  through  the  New  England  Investment  & 
Security  Company.  Some  of  it  was  secured  in  exchange  for  an 
equal  amount  of  preferred  shares  of  the  latter,  some  of  it  was 
secured  in  exchange  for  half  the  amoimt  of  stock  of  the  New 
York,  New  Haven,  &  Hartford  Railroad  Company;  and  the 
balance  was  purchased  for  cash.  The  highest  cash  price  paid 
was  $175  per  share,  for  a  block  of  76  shares,  while  the  lowest 
price  was  about  $94  per  share,  for  a  block  of  211  shares. 

After  control  of  these  other  street  railway  companies  was  se- 
cured, they  were  gradually  consolidated  with  the  Springfield 
company  on  a  share  for  share  basis.  The  Woronoco  was  absorbed 
by  the  Western  Massachusetts  in  this  way  in  1907,  and  the  latter 
by  the  Springfield  company  in  1909.  The  Springfield  &  Eastern 
was  at  first  leased  by  the  Springfield  company  for  twenty-five 
years,  at  a  rental  of  4  per  cent  upon  stock,  but  was  later  con- 
solidated, in  1910,  on  a  share  for  share  basis.  All  of  these 
consolidations  were  formally  approved,  after  public  hearings,  by 
the  Board  of  Railroad  Commissioners. 

'  Of  the  companies  thus  absorbed,  the  Woronoco  Street  Railway 
Company  was  the  oldest  and  had  the  best  earning  capacity.  It 
began  operation  in  1891  and  declared  no  dividends  until  1898. 
Thereafter  dividends  were  paid  at  the  following  rates: — 

Year,  Hate: 

1898   2i% 

3899 

IflOO    3% 

1901    ^"/o 

1902    fi% 

1903    (\% 

1904 7% 

1905    (i% 

1906    6%      ^^  J 
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The  Western  Massaehusetts  Street  Bail  way  Company  began  op* 
eration  in  1906,  and  in  the  succeeding  year  absorbed  the  Woronoco 
ccHnpany,  a  larger  and  more  valuable  property.  'No  dividends 
were  paid  prior  to  this  consolidation,  but  in  1908  and  in  1909,  4 
per  cent  was  paid.  The  Springfield  &  Eastern  Street  Railway 
Company  began  operation  in  1808,  and  declared  no  dividends  up 
to  the  time  of  its  lease  by  the  Springfield  company  in  1906. 
Thereafter,  dividends  at  the  guaranteed  rate  of  4  per  cant  were 
paid  until  the  consolidation  in  1910. 

Capitalization. 

The  balance  sheet  of  the  Springfield  Street  Bailway  Company 
on  December  31,  1917,  was  as  follows: 

Assets, 
InvestmenU: 

Road  and  equipment   $8,273,310.S7 

Deposits  in  lieu  of  mortgaged  property  sold         28,063.00 

Total  investments   $8,302,273.87 

Current  Assets: 

Cash    $136,216.59 

Special  deposits    10,475.00 

Miscellaneous  accounts  receivable 54^276.66 

Material  and  supplies  245,011.62 

Other  current  assets   2,525.00 

Total  current  assets 448,504.87 

Unadjusted  debits: 

Rents  and  insurance  premiums  paid  in  ad- 
vance            $27,542.13 

Other  unadjusted  debits   2,137.12 

Total  unadjusted  debits    29,679.25 

Grand  total    $8,780,457.99 

Liabilities, 
Stock: 

Capital  stock  $4,654,700.00 

Premium  on  capital  stock  279,174.89 

Total   stock    $4,933,874.89 

Long-term  Debt: 

Funded  debt  unmatured   2,305/)e0.00 

Current  Liabilities: 

Loans  and  notes  payable $1,178,973.32 

Audited  accounts  and  wages  payable   154,733.93 

Miscellaneous  accounts  payable    839.49 

Matured  interest,  dividends,  and  rents  impaid         10,412.00 
Aocrued  interest,  dividends,  and  rents  payable         24,679.87 

1,369,638.61 
P  U.R.1918a 

Digitized  by 


Google 


RE  SPRINGFIELD  8TREE1  R.  (XX  525 

Deferred  Liabilities:, 

Other  deferred  liabilities |3^1.00 

Unadjusted  Credits: 

Tax  liability    $31,404.98 

Premium  on  funded  debt 100.00 

Operating  reserves   108,895.00 

Accrued  depreciation—road  and  equipment . .        128,126.49 
Other  unadjusted  credits   11,809.99 

Total  unadjusted  credits  280,336.41 

Profit  and  loss  debit  balance    1111,892.92 

Grand   total    $8,780,457.99 

1  Deficit. 

All  of  the  outstandiBg  stock  and  bonds  have  been  issued  under 
the  supervision  of  this  Commission  or  its  predecessor,  the  Board 
of  Railroad  Commissioners,  excepting  the  original  issue  of  $100,- 
000  stock  of  the  Springfield  company,  and  the  similar  issues  of 
$25,0(M)  stock  of  the  Woronoco  company,  and  $12,000  stock  of 
the  Highlands  Street  Railway  Company,  a  small  company  in 
Westfleld  merged  with  the  Woronoco  in  1895.  The  int^rity  of 
these  issues,  however,  was  established  by  subsequent  appraisals. 
At  the  time  of  the  consolidation  of  the  Western  Massachusetts 
and  Woronoco  companies  in  1907,  the  Board  of  Railroad  Com- 
missioners made  the  following  statement  (89  Ann.  Rep.  Mass. 
R.  C.  p.  146)  :  "In  considering  the  original  cost  of  the  Western 
Massachusetts  Street  Railway,  the  Board  was  convinced  that  the 
figures  presented  by  the  company  were  in  excess  of  the  amount 
which  ought  to  stand  as  the  capitalized  cost  of  construction,  and 
therefore  declined  to  aj^rove  the  issue  of  the  full  amount  of  stodc 
and  bonds  which.,  the  company  had  authorized.  The  proposed 
consolidation  of  this  railway  with  the  Woronoco  Street  Railway 
affords  an  opportunity  for  placing  the  cost  of  construction  of  the 
tmited  properties  upon  a  proper  basis,  and  in  compliance  with 
the  request  of  the  Board  the  company  has  canceled  a  large  amount 
of  outstanding  indebtedness  of  the  Western  Massachusetts  com- 
pany as  a  "step  preliminary  to  the  approval  of  the  consolidation.'^ 
The  indebtedness  so  canceled  amounted  to  $75,000.  In  addition 
to  the  outstanding  stock  and  bonds,  this  Commission,  on  Novem- 
ber 2,  1917,  authcffized  the  issue  of  $970,000  in  mortgage  bonds^ 
for  the  purpose,  of  funding  floating  indebtedness  of  the  same 
amount.     These  bonds,  however,  have  not  yet  been  issued.     Of 
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the  $4,654,700  stock  outstanding,  $2,437,000  was  issued  at  par. 
On  the  remainder,  premiums  totaling  $883,750  were  paid  in, 
as  follows : 


Authorized. 

Amount. 

iMue  Price. 

Premimn. 

1895    

$13,0001 

166,700 

291,700 

500,000 

299,700 

946,600 

(Sold  at  auction) 
150 
150 
170 
170 
110 

$100 

1896    

83,350 

1898    

145,850 

1900    

350,000 

1907    

209,790 

1915    

94,660 

$2,217,700 

$883,750 

1  Woronoco  Street  Railway  Company. 

Of  these  premiums,  only  $279,174.89  now  appear  as  liabilities 
in  the  balance  sheet  The  remainder,  $604,575.11,  were  credit- 
ed to  the  surplus  account  prior  to  the  introduction  of  present 
accounting  rules,  being  used  to  offset  reductions  in  the  book 
value  of  property. 

The  following  table  shows,  for  the  ten  largest  street  railway 
companies  of  the  state,  exclusive  of  the  Boston  Elevated,  the 
operating  revenue  per  mile  of  track  in  the  year  ended  December 
31,  1916,  the  permanent  investment  per  dollar  of  revenue,  and 
the  similar  investment  per  mile  of  main  track: 


Company. 


Bay   State    

Berkshire    

Boston  &  Worcester    

Pitchburg  &  Leominster  . . . . 

Holyoke    

Massachusetts  Northeastern 

Middlesex  k  Boston    

Springfield    

Union     

Worcester  Consolidated 


Operating 

Revenue  per 

Mile  of 

Track. 


$10,564.24 

6,172.90 

9,892.47 

8,397.70 

9,612.89 

5,901.92 

8,067.59 

12J72.51 

16,925.62 

10,555.38 


Investment 
per  $1  of 
Revenue. 


$4.7] 
10.20 
6.31 
4.59 
4.49 
4.62 
4.62 
S.Sl 
2.85 
4.86 


Investment 
per  Mile  of 
Main  Track. 


$54,402 
80,435 
64,308 
40,726 
45367 
29.332 
40,414 
46,103 
58,105 
63,411 


This  table  is  evidence  that  the  Springfield  company  is  conserv- 
atively capitalized.  It  ranks  second  in  volume  of  revenue,  but 
only  ninth  in  investment  per  dollar  of  revenue  and  sixth  in  in- 
vestment per  mile  of  main  track.  It  is  a  safe  assumption  that 
in  the  earlier  years  of  its  operation,  prior  to  the  introduction  of 
modem  accounting,  the  cost  of  additions  and  improvements  were 
at  times  charged  to  operating  expense. 

P.U.R.1918C. 
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Return  on  Investment. 

TJntil  very  recently  the  Springfield  company  has  been  regarded 
as  one  of  the  strongest  companies  financially  in  the  common- 
wealth, and  its  owners  have  received  excellent  returns.  From 
1868  to  1876  no  dividends  were  paid.  In  the  five  succeeding 
years  the  rates  were  as  follows : 

Year  Ended.  Rate. 

September  30,  1877  4% 

September  30,  1878  8% 

September  30,  1879 58% 

September  30,  1880  8% 

September  30,  1881  7% 

From  1882  to  1910,  inclusive,  the  rate  was  uniformly  8  per  cent. 
Since  that  time  it  has  been  as  follows : 

Year  Ended.  Rate. 

June  30,  1911  7  % 

June  30,  1912 7  % 

June  30,  1913 7  % 

June  30,  1914  7  % 

June  30,  1915 6i% 

June  30,  1916 6i% 

June  30,  1917  li% 

December  31,  1917  0 

It  is  significant  that  the  first  reduction  below  8  per  cent  in  recent 
years  followed  the  last  step  in  the  consolidation  of  street  railway 
properties  in  adjoining  territory.     Undoubtedly  the  absorption- 
of  these  properties  reduced  the  earning  power  of  the  company. 

Since  18&6,  the  actual  return  upon  the  investment  represented 
by  the  stock  has  not  been  equal  to  the  dividend  rate,  owing  to  the 
premiums  paid  in.  Including  the  premiums,  the  dividends  paid 
have  yielded  the  following  percentages : 

Year.                                                                                           Per  C«it. 

September  30,  1897    7.46 

September  30,  1898   7.46 

September  30,  1899 8.91 

September  30,  1900   6.91 

September  30,  1901    6.17 

September  30,  1902 6.17 

September  30,  1903 6.17 

September  30,  1904 6.17 

September  30,  1906 6.17 

Septranber  30,  1906   6.17 

September  30,  1907    6.04 

September  30,  1908 5.93 

September  30,  1909 5.93 

June            30,  1910   (9  mos.)    6.10 

Jun3             30,  1911 5.77 

June            30,  1912 5.77 

r.U.R.l918C. 
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Year.  Per  Cent 

June  30,  1913 5.77 

June  30,  1914  5.77 

June  30,  1915   5.36 

June  30,  1916 5.46 

June  30,  1917   1.47 

December  M>  1917  («  mos.) , 0.0^ 

The  average  rate  of  return  for  the  period  covered  by  this  table 
was  5.86  per  cent. 

Of  the  $2,305,000  bonds  outstanding,  $1,700,000  bear  interest 
at  the  rate  of  4  per  cent  and  rsoiainder  at  6  per  cent  When  8 
per  cent  dividends  are  paid,  the  average  return  upon  the  total 
investment  represented  by  bonds,  stock,  and  premiums  on  stock 
is  but  6  per  cent 

Physical  Condition  of  the  Property. 

The  inspection  department  of  the  Commission  has  made  a 
careful  examination  of  the  property.  Under  date  of  July  3, 
1917,  it  reported  that,  on  the  whole,  the  track  was  in  very  fair 
condition,  and  this  was  also  true  of  the  overhead  system.  "The 
country  lines  in  most  cases  are  well  tied,  in  fair  surface,  and  the 
rail  at  tiie  present  time  is  generally  good  for  the  serviee  it  is  re- 
ceiving. About  75  per  cent  of  the  city  lines  are  in  good  or  fair 
condition."  To  bring  roadbed  and  track  to  first-class  condition, 
however,  would  require  the  immediate  relaying  of  about  15  miles 
of  track  with  new  rail  and  the  renewal  of  about  100,000  ties. 
During  the  succeeding  five  years,  the  department  estimates  that 
about  3  miles  of  track  and  40,000  ties  ought  to  be  renewed  each 
year.  Frcwn  1912  to  191©,  inclusive,  track  renewals  averaged 
2.6  miles  annually.  Staging  that  it  is  difficult,  under  present 
conditions,  to  estimate  with  accuracy  cost  of  future  work,  the 
department  expresses  the  opinion  that  the  average  annual  cost 
for  the  "proper  maintenance  of  the  roadbed,  track,  and  overhead 
system"  during  the  next  five  years  will  not  be  less  than  $210,000. 
The  actual  cost  of  maintenance  of  way  and  structures  in  1917, 
after  deducting  expense  of  cleaning  and  sanding  track  and  re- 
moving snow  and  ice,  was  about  $172,000,  and  in  1916  about 
$179,000.  It  further  appears  thert  the  track  and  tie  renewals 
recommended  by  the  inspection  department  last  summer  have 
not  yet  been  made. 

The  rolling  stock  of  the  company  maj  be  classified  as  follows : 
P.U.R.1918C. 
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SiBgle-tmdr   ilosed  cars   «. 63 

Double-truck  closed  cars  • , 205 

Single-truck  open  cars  .  / 06 

Double-truck  open  cars  , . . « 54 

Total    438 

Most  of  the  sdngle-tmck  cars  have  been  in  use  more  than  twenty 
years,  some  of  them  since  1892.  The  double-truck  cars  are  of 
more  modem  type,  and  have  been  purchased,  for  the  most  part, 
since  1900.  Of  the  double*truck  closed  cars  102  are  semicon- 
vertible,  and  of  these  98  are  prepayment  in  type.  Forty-one  of 
the  latter  have  been  purchased  in  the  past  three  years,  but  29  are 
old-style  box  cars  reconstructed  and  28  are  converted  open  cars. 
The  latter  are  slow  in  loading  and  imloading,  and  not  highly 
satisfactory.  The  single-truck  cars  are  uneconomical  in  opera- 
tion, are  now  used  only  at  the  time  of  the  peak  load,  and  should 
be  replaced  as  soon  as  the  finances  of  the  company  will  permit. 
The  gradual  substitution  of  modem  semiconvertible  equipment 
for  cars  of  the  older  types  should  ultimately  make  operation  of 
most  of  the  open  equijmient  unnecessary  and  undesirable.  For 
the  most  part,  the  closed  cars  can  still  be  used  for  some  years  with 
advantage,  especially  if  more  of  them  are  reconstructed  for  pre- 
payment operation.  The  inspection  department  found  motors, 
tracks,  and  ear  bodies  on  the  whole  in  fair  condition,  but  painting 
and  cleaning  have  been  somewhat  n^lected,  as  well  as  minor  re- 
pairs. Conditions  were  least  satisfactory  in  this  respect  in  the 
Palmer  division. 

The  inspection  department  found  liiat  the  ccnnpany  ^%as  for 
several  years  past  been  severely  handicapped  by  the  limited 
jimount  of  room  and  antiquated  methods  for  repairing  and  earing 
for  its  equipment  at  the  Carew  street  car  bam"  in  Springfield. 
This  condition  has  recently  been  remedied  by  the  completion  of 
new  shops  and  a  storage  yard  at  Hooker  street,  and  by  4e  en- 
largement of  repair  facilities  at  Carew  street.  Improvement  of 
such  facilities  is  needed  in  the  Palmer  and  Westfield  divisions. 
The  departmait  reports  that  the  present  system  in  these  divisions 
is  *^costly  and  unsatisfactory." 

Most  oi  the  power  used  by  the  company  has  been  generated 
mt  its  own  station,  at  Margaret  street  in  Springfield,  and  at  the 
smaller  station  in  Westfield.    Power  for  the  Palmer  divisi<m  has 
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been  purchased  from  the  Central  Massachusetts  Power  Company, 
and  a  portion  of  the  supply  for  the  Springiield  division  has  also 
been  purchased  from  the  Turners  Falls  PoWer  &  Electric  Com- 
pany and  the  United  Electric  Company  of  Springfield.  On 
April  2,  1917,  a  contract  was  entered  into  with  the  Turners  Falls 
Power  &  Electric  Company  for  a  supply  of  power  at  low-imit 
cost  (about  1.1  cents  per  kilowatt  hour,  transformed)  for  the 
entire  system,  exclusive  of  the  Palmer  division,  which  may  still 
be  supplied  by  the  Central  Maasadiusetts  Power  Company.  Un- 
der this  contract,  which  goes  fully  into  effect  in  December  of  this 
year,  the  power  stations  at  Margaret  street  and  in  Westfield,  both 
of  which  are  old  and  obsolescent,  will  be  purchased  by  the  power 
company  for  $530,000  in  cash. 

Uevenwes  and  Expenses. 

The  following  table  shows  the  operating  revenue  in  each  of 
the  years  since  the  final  consolidation  of  adjoining  properties, 
and  the  percentage  of  increase  from  year  to  year: 


Year  Ended. 

Operating 
Revenue. 

Increase. 

Per  Cent. 

June  30.  1911  

$1,789,900.96 
1,890,406.16 
2,089,516.00 
2,166,977.03 
2,124,293.63 
2,284,918.38 
2,399,698.61 
2,495,234.98 

$100,505.20 

199,108.84 

77,462.03 

42,683.401 

160,624.75 

114,780.23« 

95,536.37 

June  30,  1012 

6.62 

June  30,  1913 

10.53 

June  30,  1914 

3.71 

June  30.  1915 

1.971 

June  30,  3916 

7  56 

Dec.    31,  1916 

6.02  « 

Dec.   31,  1917  

3.98 

1  Decrease. 
3  6  months. 


Operating  expenses  and  the  ratio  of  expenses  to  revenue  ha^ 
been  as  follows : 


Year  Ended 

Operating 
^penses. 

Increase. 

Per  Cent. 

Operating 
Ratio. 

June  30,  1911 

$1,233,680.28 

68.92 

June  30,  1912 

1,314,774.85 

$  81,094.57 

6.57 

69.55 

June  30,  1913 

1,492,870.05 

178,095.20 

13.56 

71.45 

June  30,  1914 

1,561,504.84 

68,634.79 

4.59 

72.06 

June  30,  1915 

1,571,873.74 

10,368.90 

0.66 

73.99 

June  30,  1916 

1,748,093.33 

176,219.69 

11.21 

76.51 

Dec.   31,  1916 

1,934,881.09 

186,787.761 

10.681 

80.63 

Dec.   31,  1917 

2,365,879.32 

430,998.23 

22.27 

94.ai 

^6  months. 
P.U.R.1918C. 
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It  will  be  noted  that  expense  has  increased  relatively  much 
more  rapidly  than  revenue,  especially  during  the  past  three  years. 
In  1917  operating  expenses  increased  22.27  per  cent,  while  rev- 
enue increased  but  3.98  per  cent,  so  that  the  operating  ratio 
reached  the  extraordinarily  high  mark  of  94.81.  Offsetting  this, 
to  a  slight  extent,  has  been  a  decrease  in  taxes,  due  to  the  falling 
market  values  of  the  company's  capital  stock  and  the  consequent 
lessening  of  the  corporate  franchise  tax,  as  follows : 

Year  Ended.  Taxes. 

June  30,  1911  $168,067.00 

June  30,  1912 163,442.61 

June  30,  1913  » 170,698.22 

.lune  30,  1914  172,760.43 

June  30,  1915  134,295.84 

June  30,  1916  123,549.63 

Dec.  31,  1916  139,735.70 

Dec  31,  1917  117,144.83 

Additional  Revenue  Required. 

The  company  submitted  evidence  indicating  the  need  of  ad- 
ditional revenue  amounting  to  $618,278.  This  evidence  was 
based  upon  an  estimate  of  results  from  operation  in  the  calendar 
year  1917,  and  may  be  summarized  as  follows: 

Estimated  operating  expense   $2,407,815 

Estimated  taxes 153,000 

6%  return  on  estimated  investment  of  $8,573,567  514,400 

Contingency  allowance,  1%  of  gross 31,063 

Oro88  receipts  should  he    $3,106,278 

Estimated  gross  receipts 2,488,000 

Additional  revenue  required    $   618,278 

Actual  results  from  operation  in  1917  are  now  available,  and 
in  the  light  of  this  knowledge  the  company's  estimate  may  be 
analyzed  to  advantage. 

(1)  Operating  expenses  in  1917  were  actually  $2,365,879, 
instead  of  the  estimated  $2,407,815.  The  estimate,  however, 
included  reserve  appropriations  for  depreciation,  amounting  to 
$236,230,  whereas  the  amount  actually  set  aside  for  this  purpose 
was  but  $40,632,  the  deficiency  amounting  to  $195,598.  On  the 
other  hand,  the  actual  cost  of  power  as  produced  during  the  year 
in  the  company's  old  power  plants  was  $572,288,  whereas  the 
estimated  figures  were  baaed  upon  the  cost  which  would  have 
accrued  under  the  terms  of  the  new  power  contract,  and  amount- 
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ed,  exclusive  of  the  depreciation  item,  to  but  $387,200.  Ereu 
this  latter  figure  is  excessive,  for  it  was  based  upon  an  estimated 
use  of  35,000,000  kilowatt  hours,  whereas  the  actual  use  during 
the  year  was  but  33,175,429  kilowatt  hours.  Taking  the  latter 
amount,  the  cost  under  the  new  contract,  exclusive  of  depreciation 
(included  in  the  $236,230  given  above),  would  have  been  $367,- 
130.  In  determining  the  additional  revenue  required,  upon  the 
basis  of  1917  operations,  it  is  fair  to  use  this  figure;  for  any  in- 
crease in  fares  which  may  be  granted  will  apply  to  the  future, 
in  which  the  company  will  have  the  advantage  of  the  new  source 
of  power.  Including,  therefore,  the  additional  amount  estimated 
as  necessary  for  depreciation,  but  allowing  for  the  saving  in 
power  cost  which  will  accrue  under  the  contract,  the  operating 
expenses  in  1917  become  $2,356,319,  instead  of  the  actual 
$2,365,879. 

(2)  The  actual  taxes  in  1917  were  $117,145,  instead  of  the 
estimated  $153,000. 

[1]  (3)  The  return,  as  figured  by  the  company,  was  based, 
at  the  rate  of  6  per  cent,  upon  an  estimated  total  investment  at 
the  end  of  the  year  of  $8,573,567.  This  was  determined  by 
taking  all  the  assets  at  the  beginning  of  the  year,  including 
current  assets  and  unadjusted  debits  as  well  as  permanent  invest- 
ments, adding  estimated  additions  and  improvements  during  the 
year,  and  subtracting  the  amount,  $530,000,  which  is  to  be  paid 
by  the  Turners  Falls  Power  &  Electric  Company  for  the  com- 
pany's generating  stations  in  Springfield  and  Westfield.  This 
method  is  open  to  several  objections,  and  it  seems  to  the  Com- 
mission fairer  to  use  the  actual  interest  paid  during  the  year  upon 
bonds  and  floating  indebtedness,  and  to  compute,  in  addition,  a 
return  of  6  per  cent  upon  the  total  par  value  of  outstanding  stock 
plus  all  premiums  paid  in  thereon.  Computed  in  this  way,  the 
total  return  becomes  $479,488,  instead  of  the  $514,400  figured 
by  the  company. 

[2]  (4)  The  contingency  allowance  of  1  per  cent  of  gross 
receipts  estimated  by  the  company  is  not  unreasonable.  Upon 
the  basis  of  the  adjusted  figures,  however,  it  becomes  $29,828, 
instead  of  $31,063. 

(5)  In  estimating  gross  receipts  for  1917,  the  company  in- 
cluded $30,000  for  additional  revenue  which,  in  its  opinion,  can 
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be  aeoured  by  cbanging'  tke  present  system  of  transfer  checks  and 
thus  reducing  the  abuse  which  is  now  possible.  Adding  this 
amount  to  the  actual  gross  receipts  in  1917,  they  become  $2,527,- 
026,  instead  of  the  $2,488,000  estimated  by  the  company. 

With  these  adjustments,  the  additional  revenue  required  by 
the  company  may  be  set  forth  as  follows : 

Actual  operating  expenses  (adjusted)    $2,356,319 

Actual   taxes    317,145 

Actual   interest    147,181 

6%   return  on   stock  and  premiums    332,307 

Contingency  allowance,  1%  of  gross 29,828 

Oro88  reoeipfB  ahotUd  he  $2,982,780 

Actual  gross  receipts   ( adjusted )    2^527,026 

Additkmal  revenue  required    $   455,754 

The  question  arises  whether  this  estimate  of  additional  rerenuc 
required  may  be  accepted  as  a  basis  for  the  consideration  of  the 
new  schedule  of  rates  proposed  by  the  company.  The  answer 
to  this  question  is  dependent  upon  the  following  factors : 

(1)  The  accuracy  of  the  depreciation  estimate. 

(2)  The  prospects  with  reference  to  traffic  and  operating  costs 
in  the  immediate  future,  including  the  possibility  of  greater 
economy  in  operation. 

(3)  The  justice  of  the  return  allowed  for  invested  capital 

Depreciation  Requirements: 

[3]  In  estimating  the  necessary  proyision  for  depreciation, 
the  company  attempted  to  follow  the  precedent  established  in  the 
Bay  State  Rate  Case  (1916)  4  Ann.  Rep.  Mass.  P.  S.  0.  61, 
P.U.R.1916F,  221.  The  engineers  employed  by  the  company 
in  that  case  made  a  thorough  study  of  the  entire  property,  in- 
cluding the  probable  lives  of  the  various  units,  and  based  their 
allowance  upon  the  results  of  this  study,  using  the  so-called 
*'straight-line''  method  of  determination.  The  Commission  ac- 
cepted the  property  lives  used  in  this  estimate,  but  differed  in 
regard  to  the  depreciation  on  pverhead  charges  and  felt,  for  rea- 
sons fully  stated  in  its  opinion,  that  half  of  the  total  allowance 
should  be  figured  on  the  "straight-line"  basis  and  half  on  the 
**8inking-fund'^  basis.  The  amount  as  finally  fixed  equaled  2.67 
per  cent  of  the  total  amoimt  of  capital  found  to  have  been  honest- 
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ly  and  prudently  invested,  including  both  depreciable  and  nonr 
depreciable  property. 

In  the  present  instance,  the  company  made  no  similar  analysis^ 
but  based  its  allowance  on  general  percentages  derived  from  the 
Bay  State  figures,  using  the  combined  ^^sinking-fund"  and 
straight-line''  basis,  as  follows: 

Road,  track,  line,  etc 3.17  per  cent 

Rolling  stock    3.71  per  cent 

Power  stations  and  equipment 2.31  per  cent 

Shops,  car  houses,  and  equipment 1.02  per  cent 

Estimated  in  this  way,  the  allowance  equaled  3.01  per  cent  of 
the  total  book  value  of  all  property  on  December  31,  1916.  In 
the  figures  as  finally  presented,  however,  the  estimate  for  de- 
preciation on  power  stations  and  equipment  was  reduc^,  because 
of  the  provision  in  the  new  power  contract  under  which  the 
Turners  Falls  Power  &  Electric  Company  will  take  over  much 
of  this  property  for  $530,000,  allowance  being  made  merely  for 
charging  off  the  remaining  book  value  during  the  thirty-year  life 
of  the  contract. 

An  allowance  for  depreciation  so  determined  can  at  best  be 
regarded  as  but  a  rough  estimate,  for  the  property  of  one  street 
railway  company  is  not  so  similar  to  the  property  of  another 
that  a  uniform  percentage  can  safely  be  applied  in  the  absence 
of  careful  investigation.  And  even  if  uniform  conditions  be 
assumed,  two  criticisms  may  still  be  made  of  this  estimate.  In 
the  fijrst  place,  the  percentages  were  based  upon  the  investment 
figures  furnished  in  the  Bay  State  Rate  Case  by  the  company's 
engineers,  without  taking  into  consideration  the  adjustment^ 
subsequently  made  by  the  Commission.  This  accounts  for  the 
difference  between  the  2.67  per  cent  upon  investment  in  that 
case  and  the  3.01  per  cent  in  the  present  instance.  In  the  second 
place,  in  order  to  determine  the  additional  amount  required  for 
depreciation  over  and  above  the  apaount  expended  in  the  previous 
year,  the  company's  engineers  in  the  Bay  State  Rate  Case  an- 
alyzed the  maintenance  accounts,  and  deducted  such  sums  as 
seemed  to  have  been  expended  for  renewals  which  might,  under 
the  theory  followed,  have  been  charged  against  a  depreciation 
reserve.  No  such  analysis  was  made  in  the  present  case.  Some- 
what similar  results  were  attempted  by  reducing  the  estimate 
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submitted  by  the  operating  officials  for  oertain  maintenance  items, 
upon  the  ground  that  these  estimates  included  partial  provision 
for  depreciation,  but  little  evidence  was  offered  as  to  the  basis 
upon  which  these  reductions  were  made. 

In  the  revised  determination  of  additional  revenue  required, 
as  set  forth  above,  the  actual  maintenance  expenditures  in  1917 
are  used,  instead  of  the  estimates  submitted  in  advance  by  the 
company.  Undoubtedly  it  is  difficult  to  draw  a  line  between 
ordinary  repairs  and  minor  renewals  and  those  replacements  of 
larger  units  of  property  which  would  be  properly  chargeable 
against  a  depreciation  reserve;  and  to  analyze  the  maintenance 
expenditures  with  this  end  in  view  requires,  under  present  meth- 
ods of  accounting,  a  laborious  examination  of  many  work  orders, 
requisitions,  and  other  company  records.  The  company  has 
submitted  no  evidence  on  this  point,  and  the  Commission  has  been 
unable  to  undertake  such  an  analysis  with  the  time  and  assistance 
at  its  command.  Under  the  circumstances,  an  approximation  is 
all  that  is  possible.  Disregarding  maintenance  expenditures  on 
power  plant  with  equipment,  which  will  be  considered  separately, 
the  chief  items  which  might  include  the  cost  of  what  may  be 
called  "depreciation  renewals''  are  as  follows : 

Ties     $     9,624.96 

Special  work    18,429^6 

Track  and  roadway  labor  51,860.67 

Paving    12,011.61 

Bridges,  trestles,  culverts   3,861.73 

Signals  and  interlocking  apparatus   7,194.65 

Telephone  and  telegraph  lines   1,134.59 

Poles  and  fixtures    6,414.68 

Underground    conduits     1,427.39 

Distribution    system     34,571.57 

Buildings,  fixtures,  and   grounds    7,878.46 

Passenger  and  combination  cars   119,433.92 

Freight,  express,  and  mail  cars   1,723.21 

Service   equipment    3,205.50 

Electric  equipment  of  cars    95,332.17 

Shop    equipment    1 ,309.95 

Vehicles  and  horses   6,108.73 

Total     $380,52315 

From  such  examination  of  the  accounts  of  the  company  as  it  has 
been  able  to  make,  and  in  the  light  of  its  knowledge  of  the  gen- 
eral nature  of  such  maintenance  expenditures  upon  street  rail- 
way properties  under  present  conditions,   the   Commission   is 

convinced  that  by  far  the  larger  portion  of  this  total  expenditure 
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of  slightly  more  than  $880,000  represents  ordinary  repairs  and 
minor  renewals,  such  as  are  necessary  to  keep  track,  line,  build- 
ings, cars,  and  other  property  items  in  fair  operating  condition. 
It  is  probable  that  the  amount  which  would,  under  the  theory 
of  depreciation  followed  in  the  Bay  State  Bate  Case,  be  charge- 
able  against  a  depreciation  reserve,  was  not  in  excess  of  $50,000. 
In  view  of  the  burden  of  proof  upon  the  company,  this  is,  we 
feel,  a  conservative  and  fair  approximation. 

On  the  other  hand,  in  the  case  of  power  stations  and  equipment 
the  company  has  included  only  an  annual  amount  sufficient  to 
charge  off,  in  the  period  of  thirty  years  covered  by  the  new  power 
contract,  the  book  value  not  covered  by  the  power  company's 
payment.  This  property  will,  as  we  understand  the  situation, 
be  completely  abandoned  as  soon  as  the  contract  goes  into  effect, 
and  will  cease  to  serve  any  useful  purpose  in  the  operation  of 
the  road.  Under  the  circumstances  it  seems  to  the  Commission 
that  thirty  years  is  too  long  a  time  in  which  to  charge  off  the 
balance  from  the  property  accounts,  and  that  it  would  be  better 
to  complete  this  process  in  not  exceeding  ten  years.  If  this  were 
done,  the  annual  charge  would  be  increased  from  $14,830  to 
$44,489^  the  difference  being  $29,659  per  year. 

Summing  the  matter  up,  the  estimate  of  depreciation  require- 
ments submitted  by  the  company  is  merely  an  approximation. 
While  it  has  been  based  upon  percentages  derived  from  the  more 
careful  analysis  in  the  Bay  State  Bate  Case,  an  error  was  made 
in  the  process  which,  if  corrected,  would  reduce  the  estimate  by 
about  $25,000.  It  is  also  probable  that  the  maintenance  ex- 
penditures in  1917  included  at  least  $50,000  providing  for 
depreciation,  in  addition  to  the  amount  specifically  set  aside  for 
that  purpose.  On  the  other  hand,  the  yearly  amount  estimated 
for  the  charging  off  of  power  property  is  too  low  by  $29,659. 
The  conclusion  is  that  the  further  appropriation  for  depreciation 
which  we  have  included  above  in  determining  additional  revenue 
required  is  too  high  by  about  $45,000.  This  conclusion  is  based 
upon  the  somewhat  inadequate  evidence  before  the  Commission, 
and  neither  the  company  nor  the  remonstrants  will  be  precluded 
from  submitting  further  evidence  in  any  future  proceedings  for 
the  purpose  of  showing  that  a  different  conclusion  should  be 
reached. 
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Determination  of  depreciation  requirements  is  not  an  exact 
science,  but  an  estimate  of  probabilities  based  on  past  experience. 
Conditicms  at  present  are  very  abnormal.  The  provision  for  de- 
preciation estimated,  if  reduced  by  the  $46,000  above  indicated, 
will  still  be  largely  in  excess  of  any  provision  made  by  the  com- 
pany in  recent  years,  and,  indeed,  at  any  time  in  the  past,  so 
far  as  is  shown  by  its  public  returns.  The  total  depreciation 
reserve  accumulated  from  past  operations  amounts  to  but  $128,- 
126.  Under  the  circumstances,  the  allowance  is  generous.  If 
earned,  the  company  would  be  justified,  so  long  as  war  conditions 
continue,  in  using  it  at  once  for  such  rehabilitation, — in  other 
words,  for  the  replacing  of  worn-out  or  inefficient  property, — as 
may  be  necessary  or  desirable,  without  undertaking  to  set  up, 
for  the  present,  the  reserve  fund  for  future  needs  which  should, 
theoretically,  be  created. 

Revenue  and  Expense  Prospects: 

As  shown  by  the  table  already  presented,  operating  revenue 
increased  in  1917  a  little  less  than  4  per  cent.  In  view  of  con- 
ditions in  the  territory  served,  this  percentage  was  very  low. 
Springfield  has  been  a  center  of  munitions  activity,  and  without 
doubt  there  has  been  a  substantial  influx  of  population  since  the 
war  began.  In  addition,  the  presence  of  troops  at  Camp  Bart- 
lett  has  materially  increased  traffic  on  the  Westfield  line.  Under 
the  circumstances,  the  increase  in  revenue  has  been  much  less 
than  mi^t  have  been  expected.  It  is  true  that  the  company 
has  suffered  from  active  jitney  competition  in  the  central  Spring- 
field district,  but  this  was  greatly  restricted  during  the  latter 
half  of  the  year  by  an  ordinance  passed  by  the  city  government. 
ITotwithstanding  this  competition,  it  seems  to  be  generally  agreed 
that  traffic  on  many  lines  has  been  very  heavy,  and  that  the 
overcrowding  of  cars  during  rush  hours  has  for  some  time  con- 
stituted a  grave  abuse. 

It  is  probable  that  poor  service  has  had  an  appreciable  effect  in 
limiting  revenue.    The  following  figures  are  significant : 


Tear  Ended. 

Car  Miles. 

Car  Hours. 

Miles 
Per  Hour. 

Deeembei*  31.  1D16 

8,814,677 

957,549 
965,434 

9.21 

December  31,  1917   

8.«77,009 

8.91> 
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In  1917  the  number  of  car  miles  operated,  representing  accom- 
modations afforded  the  public,  decreased,  while  the  number  of 
car  hours  operated,  representing  the  labor  involved  in  providing 
the  accommodations,  increased.  Since  1913,  the  number  of  car 
miles  operated  per  car  hour  has  steadily  decreased  from  9.85 
miles  in  that  year  to  8.99  miles  in  1917.  This  is  a  poor  record, 
and,  while  it  is  no  doubt  true  that  the  company  has  been  the 
victim  of  conditions,  it  is  equally  true  that  this  is  one  of  the 
reasons  why  its  expenses  have  increased  so  rapidly  and  its  rev- 
enue relatively  so  slowly.  Overcrowding  of  cars  not  only  dis- 
courages traffic,  but  hinders  the  collection  of  fares,  and  makes  it 
difficult  to  secure  full  compensation  from  those  who  do  ride. 
Undoubtedly  there  is  much  latent  traffic  and  revenue  which  the 
company  is  not  getting.  If  jitney  competition  is  kept  under 
proper  restriction,  either  by  municipal  or  state  regulation,  and 
if  the  company  finds  it  possible  to  provide  better  service,  the 
possibility  of  adding  to  its  income  merely  through  the  growth  of 
traffic  is  large.  The  twenty  cars  recently  acquired  should  help 
to  bring  this  about,  and,  if  the  company  is  able  to  secure  still 
further  new  equipment  and  to  make  the  improvements  in  op- 
eration in  the  congested  central  district  which  are  discussed 
below,  still  more  can  be  accomplished. 

[4]  Aside  from  operating  economies,  prospects  with  refer- 
ence to  expense  are  dependent  upon  the  future  course  of  wages 
and  prices.  The  present  agreement  with  the  men  expires  in 
June  of  this  year,  and,  while  the  wages  paid  by  the  Springfield 
company  have  always  been  relatively  high  in  comparison  with 
most  Massachusetts  companies,  and  have  risen  rapidly  in  the  past 
few  years,  it  is  reasonable  to  assume,  under  present  conditions, 
that  a  further  iijcrease  will  be  made  this  summer.  It  is  possible, 
however,  that  a  change  in  the  method  of  payment  might  be  made 
which  would  compensate,  in  part,  for  such  an  increase.  The 
Springfield  company  is  distinguished  from  all  other  street  rail- 
way companies  in  Massachusetts,  and,  indeed,  throughout  the 
country,  by  the  fact  that  it  pays  its  men  by  the  day,  rather  than 
by  the  hour.  Other  companies  frequently  have  a  minimum  daily 
wage;  but  in  no  other  instance,  so  far  as  we  are  aware,  does  a 
man  receive  the  same  pay  each  day,  whether  he  works  one  hour 
or  nine.  If  the  wages  of  this  company  could  be  put  upon  the 
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hourly  basis,  following  the  usual  practice,  even  if  a  comparatively 
high  minimum  daily  pay  were  established,  the  closer  adjustment 
of  compensation  to  actual  work  performed  would  be  of  distinct 
advantage. 

So  far  as  prices  of  materials  and  supplies  are  concerned,  no 
one  can,  of  course,  predict  the  future  with  confidence,  but  with 
more  stringent  government  regulations  in  effect  it  is  possible 
that  the  maximum  limit  may  have  been  reached.  The  company 
may  suffer  some  increase  in  operating  expense,  due  to  the  fact 
that  up  to  the  present  it  has  been  able  to  draw  certain  supplies 
from  stock  accumulated  when  prices  were  lower.  The  advancing 
prices,  however,  have  affected  street  railway  companies  more 
seriously  in  the  case  of  fuel  than  anything  else,  and  the  Spring- 
field company  will  be  relieved  from  this  burden  as  soon  as  the 
new  power  contract  goes  fully  into  effect. 

In  this  connection  it  may  be  argued  that  the  revised  deter- 
mination of  additional  revenue  required,  above  set  forth,  is  unfair 
to  the  company,  because  it  is  based  upon  operation  under  the 
new  power  contract,  which  may  not  go  wholly  into  effect  until 
December  of  this  year.  It  is  true  that  one  important  reason 
for  the  poor  financial  showing  of  the  company  in  1917  was  the 
large  cost  of  power,  produced  in  inefficient  power  plants  with 
poor  coal  purchased  at  a  high  price;  and  that  the  company  is 
not  likely  to  enjoy,  during  the  current  year,  the  full  benefit  of 
the  reduced  operating  cost  which  the  new  contract  will  make 
possible.  On  the  other  hand,  it  is  not  desirable  that  an  increase 
in  fares  substantially  larger  than  the  evidence  would  otherwise 
warrant  should  be  made  merely  for  tib^  purpose  of  meeting  a 
situation  which  is  now  being  remedied  by  other  means  and  will 
be  entirely  remedied  before  the  year  i»  over.  The  company  itself 
recognized  this  fact,  for  its  own  estimate  of  additional  revenue 
required  was  based  upon  operation  under  the  new  power  contract, 
rather  than  under  present  uneconomical  power  conditions. 

Operating  Economies: 

It  remains  to  consider  whether  expense  can  be  reduced  by 
economies  in  operation  or  management.  Much  evidence  on  this 
point  was  submitted,  both  by  the  company  and  by  the  remon- 
strants. Early  in  1917  the  company  employed  Albert  S.  Richey, 
P.U.R.1918C. 
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an  electric  railway  engineer  of  Worcester,  to  make  a  traffic  survey 
and  general  report  on  street  railway  operation  in  the  Springfield 
district  His  report,  which  was  made  to  the  company  in  April, 
was  later  filed  as  an  exhibit  in  the  form  of  a  printed  pamphlet 
of  116  pages,  accompanied  by  a  large  number  of  tabulations, 
records  of  observations,  and  graphic  charts.  As  a  part  of  his 
investigation,  a  detailed  traffic  survey  was  made  of  operations 
on  every  line  in  the  district  in  question  during  two  weeks  in 
January  and  February.  Since  the  traffic  of  the  company  has 
little  seasonal  variation,  it  was  felt  that  these  observations  were 
sufficiently  typical.  As  a  result  of  his  study,  Professor  Richey 
made  various  recommendations,  with  a  view  either  to  the  im- 
provement of  the  service  or  to  greater  economy  in  operation. 
Later  in  the  proceedings,  various  cities  and  towns  in  the  terri- 
tory surrounding  Springfield  employed  John  P.  Fox,  a  traffic 
and  transportation  expert  of  New  York  city,  to  examine  the 
property  and  present  methods  of  operation.  In  his  study  Mr. 
Fox  was  necessarily  much  more  limited,  both  in  time  and  in  the 
resources  at  his  command,  than  Professor  Richey,.  but  he  also 
submitted  a  report  containing  numerous  recommendations. 

These  various  suggestions  which  have  thus  been  brought  to 
the  attention  of  the  Commission  may  be  divided  into  two  classes, 
those  which  can  be  made  with  existing  facilities  and  those  which 
require  the  expenditure  of  new  capital.  With  respect  to  the 
first  class,  the  following  may  be  said : 

(1)  With  the  limited  equipment  now  available  and  the  heavy 
traffic  in  the  Springfield  central  district,  the  problem  immediately 
confronting  the  operating  officials  of  the  road  is  to  make  the 
cars  do  as  much  work  as  possible.  In  1917,  the  figures  already 
presented  show  that  they  actually  did  less  work  than  in  1016, 
car  miles  decreasing  and  car  hours  increasing.  Such  a  tendency 
as  this  ought  to  be  corrected.  Perhaps  the  factor  of  most  vital 
importance  is  existing  congestion  in  the  neck  of  the  bottle  along 
Main  street,  the  central  business  thoroughfare  of  the  city.  Delay 
and  bunching  of  cars  at  this  crucial  point  slow  down  the  whole 
service,  roll  up  expense,  and  decrease  revenue.  Important 
recommendations  for  the  correction  of  this  condition  were  made 
by  Professor  Richey,  involving  action  both  by  the  ccanpany  and 
by  the  municipality.  Progress  has  been  made  along  the  lines 
r'.u.R.ioisc. 
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indicated,  especially  since  the  hearings  closed,  but  the  city  and 
the  company  have  been  slow  in  appreciating  the  importance  of 
this  matter  and  the  necessity  in  the  public  interest  of  dealing  with 
it  vigorously. 

[5]  The  parking  of  automobiles  on  the  street  in  the  congested 
territory  should  clearly  be  prohibited.  Traffic  regulations  should 
be  adjusted  and  enforced  in  every  feasible  way  to  facilitate 
street  car  operation.  Provision  should  be  made  for  safety  zones 
and  multiple-berth  stops,  and  the  company  should  station  street 
officials  at  the  worst  points  to  help  the  city  traffic  officers  and 
accelerate  the  loading  and  unloading  of  cars,  perhaps  using  these 
men  also  as  outside,  front-end  fare  collectors  for  the  prepayment 
cars.  Nearly  all  these  changes  were  suggested  by  Professor 
Kichey,  and  steps  are  now  being  taken  to  carry  them  into  effect. 
There  should  be  no  real  difficulty  in  securing  the  necessary  co- 
operation between  the  public  authorities  and  the  company,  if  both 
realize  the  advantages  to  be  gained.  The  present  overcrowding 
of  cars  in  rush  hours  is  so  serious  a  public  abuse,  and  the  cost  to 
the  company  of  delayed  service  is  so  great,  that  all  basis  for 
controversy  disappears.  Nothing  will  better  repay  all  parties 
concerned  than  immediate  steps  to  relieve  congestion  and  facil- 
itate car  movement  on  Main  street. 

[6]  (2)  Allied  to  this  is  reduction  in  the  number  of  stopping 
places.  At  the  time  when  Professor  Richey's  report  was  made, 
the  average  spacing  between  stops  was  412  feet,  and  on  many 
lines  less  than  300  feet.  Considerable  improvement  haa  been 
made  since  then,  but  apparently  the  opportunities  have  by  no 
means  been  esdiausted.  The  fact  that  limitation  of  stops  ex- 
pedites service,  enables  cars  to  perform  more  work  in  a  given  time 
and  passengers  to  travel  more  rapidly  to  destination,  and  saves 
power  and  fuel  as  well,  has  been  amply  demonstrated  by  the 
experience  of  other  companies.  The  public  authorities  in  Cleve- 
land point  with  pride  to  the  changes  of  this  character  in  that 
city.  Similar  changes  are  about  to  be  inaugurated  in  Washington, 
to  relieve  the  congestion  caused  by  the  sudden  influx  of  war 
population.  It  is  known  that  the  United  States  Fuel  Administra- 
tor in  considering  an  order,  for  the  purpose  of  conserving  fuel, 
restricting  stops  to  eight  per  mile  in  urban  districts,  six  per  mile 
in  suburban,  and  four  per  mile  in  interurban,  territory.     Com- 

P.U.R.1018C.  . 

Digitized  by  VjOOQIC 


542  MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

pared  with  this,  Professor  Richey's  recommendation  that  the 
spacing  throughout  the  settled  residential  districts  be  made  to 
conform  as  closely  as  possible  to  a  400-foot  minimum  and  a  500 
to  600-foot  maximum,  is  conservative.  Even  if  the  spacing  were 
made  800  feet,  the  maximum  distance  that  any  person  located 
on  a  car  line  would  have  to  walk  to  take  a  car  would  be  but  400 
feet,  and  even  this  inconvenience  could  be  reduced  by  staggering 
the  stops,  so  that  cars  going  in  one  direction  would  make  stops 
midway  between  those  made  by  cars  going  in  the  opposite  direc- 
tion. Without  doubt  changes  can  be  made  whose  net  result  will 
be  improvement  in  service  and  substantial  saving  of  expense. 

[7]  (3)  In  1917,  the  company  consumed  3.82  kilowatt  hours 
of  electricity  for  every  car  mile  operated.  This  seems  high. 
Apart  from  character  and  condition  of  line  and  motor  equip- 
ment, the  amount  of  power  used  depends  largely  upon  the  in- 
struction of  motormen.  Many  companies  have  been  able  to  effect 
substantial  savings  by  encouraging  the  men  to  use  the  controller 
in  the  best  way,  and  to  coast  as  large  a  proportion  of  the  time  as 
possible.  Various  methods  have  been  used  in  such  campaigns, 
and  the  results  have  been  suflBciently  favorable  so  that  this  means 
of  economizing  has  attracted  wide  attention  in  the  industry.  It 
does  not  appear  that  the  Springfield  company  has  as  yet  given 
this  matter  the  consideration  which  it  deserves.  The  same  may 
be  said  of  instruction  in  more  rapid  acceleration  and  braking. 
If  these  are  slow,  the  effect,  as  Professor  Richey  states  in  his 
report,  Is  precisely  the  same  as  an  increase  in  the  time  of  stop. 
His  recommendation,  that  a  campaign  of  education  be  carried 
on  among  the  motormen  for  the  jTurpose  of  improving  present 
practice,  has  not  been  followed. 

[8]  (4)  Another  method  of  economizing  and  of  adjusting 
service  to  traffic  ne^ds  is  the  operation  of  so-called  "short-line" 
cars.  This  means  that  on  longer  lines  extending  from  a  thickly 
settled  central  district  into  more  sparsely  settled  outlying  terri- 
tory certain  cars  are  operated  only  part  of  the  way  and  are  then 
turned  back.  By  this  means  more  frequent  service  is  given  where 
it  is  needed,  without  oversupplying  the  rest  of  the  line.  Often 
the  long-haul  traflSc  id  segregated  and  given  quicker  service  by 
operating  the  through  cars  "express^^  in  the  territory  where  the 

short-line  cars  are  operated.  Recommendations  that  adjustments 
P.U.R.1918C. 
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of  service  of  this  character  be  made  were  included  in  Professor 
Richej  s  report,  and  to  a  certain  extent  have  been  followed.  It 
is  probable,  however,  that  more  can  be  done  along  these  lines. 
While  the  company,  owing  to  the  day  rate  of  pay,  can  save  less 
expense  in  this  way  than  is  ordinarily  the  case,  it  can  utilize  its 
cars  to  better  advantage  and  improve  service  where  improvement 
is  most  needed. 

(5)  Mr.  Fox  suggested  that  the  company  take  one  car  out  of 
service  on  each  city  line  during  slack  hours.  Th^- saving  which 
could  be  effected  in  this  way  would  be  minimized  by  the  day  rate 
of  pay,  but  undoubtedly  there  would  be  some  saving.  The  com- 
pany should  average  to  furnish  at  least  a  seat  for  every  passenger 
in  the  nonrush  period,  but  Professor  Richey's  survey  indicated 
that  the  service  can  probably  be  somewhat  reduced  during  this 
period  without  departing  from  this  standard.  It  ought  not,  how-  * 
ever,  to  be  reduced  in  the  arbitrary  manner  contemplated  by  Mr. 
Fox.  The  latter  also  suggested  that  the  fifty-three  single-truck 
box  cars- in  the  Springfield  division  might  be  used  in  the  rush 
hours  as  trailers,  after  removing  their  motors  and  electric  equip- 
ment. With  cars  properly  designed  for  the  purpose,  the  prin- 
ciple of  trailer  operation  is  sound,  but  the  Commission  is  not 
convinced,  upon  present  evidence,  that  the  use  of  these  old  cars 
in  the  manner  suggested  is  either  safe  or  otherwise  desirable.  It 
would  do  no  harm,  however,  to  prepare  one  car  for  such  use  in 
order  that  careful'tests  might  be  made. 

(6)  The  cost  of  maintaining  equipment  in  the  past  two- years 
has  been  high,  owing  to  inadequate  car  house  and  shop  facilities. 
It  has  even  been  necessary  at  times  to  have  work  done  under  con- 
tract by  outside  concerns.  The  opening  of  the  new  Hooker  street 
car  house,  however,  and  the  improvement  of  the  repair  shop  at 
Carew  street,  have  changed  this  situation ;  and  the  opinion  was 
expressed  by  Professor  Riehey  in  his  report  that  the  item  of 
car  maintenance  would  be  considerably  reduced  during  the  cur- 
rent year. 

(7)  One  item  of  operating  expense  which  has  been  exceeed- 
ingly  high  in  the  case  of  the  Springfield- company  has  been  the 
amount  charged  for  "injuries  and  damages."  The  following 
table  shows  the  percentage  of  transportation  revenue  charged  in 
P.U.R.1918C. 
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recent  years  for  this  purpose  by  the  ten  largest  companies  of  the 
state : 


Year  Ended 


Company. 

Bay  State 

Berkshire 

Boston  Elevated   

Boston  &  Worcester 

Holyoke    

Massachusetts      Northeastern 

Middlesex  &  Boston 

Springfield   

Union    

Worcester   Consolidated    .... 


Dec.    31, 
1916. 


June  30, 

June 

30.  I 

1916. 

1915. 

4.12 

4.23. 

2.75 

4.85 

4.75 

4.70 

2.44 

2.22 

0.58 

5.81 

3.45 

3.45 

4.26 

3.45 

7.55 

7.05 

2.87 

2.87 

5.00 

5.00 

June  30, 
1914. 


4.10 
1.65 
4.85 
2.681 
4.00; 
3.44 
4.27  i 

2.811 
5.00' 


4.83 
4.83 
4.84 
2.57 
6.47 
4.92 
3.47 
5.51 
2.86 
5.73 


Comparative  figures  are  not  available  for  1917,  but  in  that  year 
the  Springfield  charge  advanced  from  $175,668.44,  the  amount  in 
1916,  to  $227,691.83  equal  to  9.23  per  cent  of  transportation 
revenue,  an  extraordinarily  high  percentage.  Additional  light 
is  thrown  by  the  following  table,  compiled  from  statistics  fur- 
nished to  the  Commission  in  the  year  ended  December  31,  1916, 
showing  the  number  of  accidents  per  one  million  car  mHes  op- 
erated : 


Xilled    

Injured    

Boarding  and  alighting  accidents 
Total  accidents  reported 


Springfield. 


0.9 

131.8 

95.4 

405.7 


Boston 
Elevated. 


1.4 

86.6 

79.6 

S40.7 


AU   Massa- 
chusetts 
Companies. 


1.1 

103.1 

81.4 

320.3 


It  is  difficult  to  believe  that  the  charge  for  "injuries  and  dam- 
ages" will  remain,  in  the  case  of  the  Springfield  company,  at 
the  height  which  it  reached  in  1917,  or  that  it  is  impossible  by 
hotter  methods  of  operation  to  reduce  it  below  the  1916  level. 

(8)  In  his  report  Professor  Kichey  pointed  out  that,  with 
-the  present  form  of  transfer,  the  privilege  may  easily  be  misused, 
«ince  one  form  of  transfer  is  used  for  all  lines  in  the  city.  Good 
practice  demands,  he  felt,  that  a  separate  form  of  transfer  be 
used  for  each  route,  and  preferably  a  separate  form  for  each 
<iirection  on  each  route.  #^ 

In  a  neighboring  city  similar  changes  and  a  more  rigid  en- 
forcement of  transfer  regulations  resulted  in  a  net  decrease  of 
P.U.R.1918C. 
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about  15  per  cent  in  transfer  passengers.  Assuming  results  only 
one  half  as  favorable  in  Springfield,  he  estimated  that  the  rev- 
enue of  the  company  could,  in  this  way,  be  increased  some 
430,000  per  year,  an  estimate  which  he  regarded  as  "very  low." 
Although  this  recommendation  was  made  in  April,  191Y,  it  has 
not  been  carried  out.  In  the  revised  determination  of  additional 
revenue  required,  given  above,  however,  allowance  has  been  made 
for  a  $30,000  gain  from  this  source. 

Passing  to  the  second  class  of  operating  economies  and  im- 
provements, where  new  capital  is  required,  numerous  suggestions 
were  made  to  the  Commission,  chiefly  involving  the  construction 
of  new  tracks  or  the  purchase  of.  additional  equipment.  In  the 
past  few  years  the  company  has  made  good  progress  in  placing 
the  property  in  physical  condition  for  efficient  (^ration*  The 
unsatisfactory  power  situation,  which  was  growing  worse  every 
<lay,  has  been  corrected  by  the  new  contract^  so  that  there  is 
now  assurance  of  a  reliable  supply  at  a  favorable  rate,  as  well  as 
of  the  disposition  of  much  of  the  present  power  property.  Bad 
car  house  and  shop  conditions  in  Springfield  division  have  also 
been  improved,  and  it  remains  only  to  make  similar  improvement 
in  the  Westfield  and  Palmer  divisions.  Track  conditions  have 
been  bettered,  although  there  is  still  a  good  deal  to  be  done  in  this 
-direction.  The  company  has  also  made  progress  in  modernizing 
its  equipment,  and  now  has  a  fair  nimiber  of  cars  of  the  semi- 
<»onvertible  and  prepayment  type. 

Aside  from  the  maintenance  work  necessary  to  bring  roadbed 
and  track  to  first-class  physical  condition,  additional  tracks  are 
needed  at  various  points.  No  detailed  survey  has  been  made  by 
the  Commission,  enabling  it  to  specify  the  exact  work  of  this 
sort  which  should  be  done,  but  undoubtedly  double  tracking  is 
desirable  on  certain  streets,  and  would  enable  the  company  not 
•only  to  furnish  better  service,  but  to  operate  with  enhanced 
economy.  It  may  also  be  advisable  to  lay  track  on  streets  where 
the  company  now  has  no  locations,  to  relieve  Main  street  of  a 
portion  of  its  burden,  and  to  make  suitable  connections  with  the 
proposed  new  bridge  over  the  Connecticut  river. 
.  Improvements  are  even  more  desirable  in  the  case  of  equip- 
ment. The  company  needs  more  cars,  and  it  should  also  provide 
for  the  gradual  replacement  of  rolling  stock  of  obsolete  type  with 

T.U.R.1918C.  35  C"  r^r^n]^ 
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more  modem  and  economical  equipment.  On  certain  lines,  either 
trailers  or  two-car  trains  with  multiple-unit  control  can  be  op- 
erated with  economy  and  general  public  advantage.  The  same 
may  be  said  of  one-man  cars.  In  the  course  of  the  proceedings 
there  was  much  discussion  of  this  particular  type  of  equipment. 
Mr.  Fox  went  so  far  as  to  urge  that  existing  cars  be  quite  gen- 
erally operated  with  one  man,  by  closing  up  the  rear  door  and 
making  other  minor  changes.  In  view  of  the  heavy  traffic  and 
the  present  accident  record,  the  Commission  is  unable  to  indorse 
this  suggestion,  but  clearly  one-man  car  operation  deserves  very 
serious  consideration  by  this  company.  There  are  lines  in  the 
Palmer  division  on  which  the  service  is  now  very  infrequent  and 
inferior,  where  one-man  cars  could  probably  give  better  accommo- 
dations at  lower  expense,  and  this  is  true  of  the  Westfield  division 
and  doubtless  of  certain  lines  in  the  Springfield  division.  It  is 
also  possible  that  the  company  may  have  cars  which  can  be  re- 
constructed satisfactorily  for  this  purpose  at  relatively  small 
expense,  without  investing  in  wholly  new  equipment.  The  Com- 
mission strongly  advises  that  this  question  be  given  immediate 
and  careful  attention. 

Summing  up  the  matter  of  operating  economies,  there  is,  we 
believe,  much  that  the  company  can  do  with  its  present  property, 
and  without  spending  additional  capital  to  improve  service  and 
at  the  same  time  save  expense  and  increase  revenue,  especially 
if  it  is  given  proper  municipal  co-operation.  If  the  revenue  is 
sufficient,  there  are  replacements  of  cars  and  other  property 
which  should  gradually  be  made  which  will  add  still  more  to 
economy  and  efficiency  of  operation.  If  the  credit  of  the  company 
can  be  restored,  additions  and  improvements  can  be  made  with 
new  capital  which  will  tend  in  the  same  direction.  So  far  as  these 
changes  are  dependent  upon  the  expenditure  of  substantial  sums 
of  money,  they  must  await  the  strengthening  of  the  company's 
financial  condition.  The  economies  and  improvements  of  service 
which  can  be  made  without  such  expenditure,  however,  should 
be  amply  sufficient  to  offset  any  increase  in  expense  which  may 
come  during  the  current  year  from  advances  in  wages  or  in  prices 
of  materials  and  supplies.    Neither  possibility  can  be  accurately 

appraised,  but  the  opportunities  to  reduce  expense  and  increase 
P.U.R.1918C. 
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trafiBc  and  revenue  are  substafitial,  and,  if  they  are  followed  up 
vigorously,  good  results  should  be  achieved. 

Betum  on  Investment: 

The  final  question  affecting  the  estimate  of  additional  revenue 
required  is  whether  the  allowance  made  for  a  return  on  invested 
capital  is  reasonable.  In  view  of  the  continuous  public  super- 
vision under  which  the  outstanding  securities  were  issued,  and 
the  comparatively  low  capitalization  per  mile,  the  conclusion  may 
fairly  be  reached  that  these  securities  originally  represented 
capital  honestly  and  prudently  invested,  upon  which  the  company, 
following  the  precedents  established  by  the  Commission  in  pre- 
vious cases,  would  be  entitled  to  a  full  return.  The  only  question 
is,  how  far  this  conclusion  should  be  modified,  if  at  all,  by  the 
existing  depreciation  of  the  property. 

The  general  rule  followed  by  the  Commission  has  been  to  make 
no  deduction  for  accrued  depreciation,  in  fixing  the  basis  for  a 
return,  unless  failure  to  provide  for  it  has  been  due  to  the  pay- 
ment of  unwarranted  dividends,  or  some  other  form  of  mis- 
management; and  the  expression  ^Sinwarranted"  has  been  inter- 
preted to  mean  dividends  greater  than  what  has  been  termed  an 
"investment  rate  on  money"  (see  Ke  Holyoke  Street  R.  Co.  5 
Mass.  P.  S.  C.  91,  92,  P.U.R1918B,  212).  In  this  instance  the 
company  for  many  years,  and  until  1911,  paid  dividends  of  8 
per  cent.  Beginning  in  1896,  however,  premiums  were  paid  in 
on  the  issue  of  new  stock,  so  that  the  return  on  the  actual  cash 
invested  has  been  materially  less  than  8  per  cent.  Since  1900, 
it  has  been  less  than  6^  per  cent;  since  1907,  less  than  6  per  cent; 
and  in  the  past  twenty-one  months,  less  than  1^  per  cent.  A 
substantial  amount  of  the  stock  was  issued  at  the  high  price  of 
$170  per  share.  While  the  company,  therefore,  can  by  no  means 
be  absolved  from  blame  for  its  failure  to  provide  adequately  for 
depreciation,  there  are  mitigating  circimistances.  In  view  of 
the  prices  at  which  stock  has  been  issued,  the  company  would, 
aside  from  this  question  of  depreciation,  be  fairly  entitled  to 
maintain  a  rate  of  8  per  cent  on  par.  In  the  revised  estimate 
of  additional  revenue  required,  allowance  has  been  made,  instead,, 
for  a  stock  return  of  6  per  cent  on  total  cash  invested, — the 

equivalent  of  about  7.1  per  cent  on  par.     In  view  of  all  condi- 
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tions,  this  might  well  be  regardec^aB  too  liberal ;  but  there  is  so 
much  uncertainty  as  to  the  revenue  which  any  increase  in  rates 
will  produce  and  the  actual  results  in  other  cases  have  so  gen- 
erally fallen  below  the  estimates  that,  for  present  purposes,  it 
may  reasonably  be  allowed  to  stand. 

Summary: 

Summarizing  this  phase  of  the  matter,  our  conclusions,  so  far 
as  the  estimate  of  additional  revenue  required  is  concerned,  are 
as  follows : 

(1)  The  further  allowance  for  depreciation,  over  and  above 
the  amount  expended  or  set  aside  for  this  purpose  in  1917, 
which  is  included  in  this  estimate,  is  too  high  by  about  $45,000. 

(2)  While  there  is  reasonable  prospect  that  expense  may  be 
relatively  increased  in  the  current  year,  by  reason  of  advances  in 
wages  and  prices,  the  opportunities  for  reducing  expense  and 
increasing  traffic,  without  the  use  of  additional  capital,-  are  at 
least  a  sufficient  offset.    . 

(3)  The  return  on  invested  capital  allowed  in  the  estimate 
is  not  less  than  is  fair  and  reasonable. 

For  the  purpose  of  considering  the  increase  in  fares  propased 
by  the  company,  the  amount  of  additional  revenue  justly  and 
reasonably  required  may,  therefore,  be  placed  in  round  figures 
at  $400,000.  In  view  of  the  probability  that  the  present  general 
court,  upon  recommendation  of  the  Street  Railway  Investigation 
Commission,  may  at  least  reduce  the  burden  imposed  by  the 
present  excise  tax  and  subject  jitney  competition  to  state  regula- 
tion and  restriction,  this  estimated  amount  may  be  regarded  as 
liberal. 

Financial  Results  by  Divisions: 

Upon  request  of  the  Commission,  evidence  was  submitted  by 
the  company  as  to  the  financial  results  from  operation  in  the 
three  divisions.  No  such  segregation  is  made  in  the  accounts 
kept  by  the  company,  but  a  special  study  was  made  for  the  pur- 
pose of  developing  this  information  for  the  year  ended  June  30, 
1916.  The  investment  in  the  Palmer  division  was  separated  by 
taking  the  capitalization  of  the  Springfield  &  Eastern  Company, 
at  the  time  of  ocmsolidation,  and  adding  additions  and  improve- 
ments made  in  that  division  since  that  date ;  and  a  similar  process 
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was  followed  in  the  Westfield  division,  starting  with  the  capi- 
talization of  the  Western  Massachusetts  Company  at  the  time  of 
consolidation.  Receipts  and  expenses  in. many  cases  could  be 
accurately  apportioned,  but  it  was  necessary  to  prorate  certain 
items  on  a  car-mile  or  other  suitable  basis.  The  following  table 
shows  the  investment  in  each  division ;  the  income  available  for 
a  return  upon  the  investment,  either  in  the  form  of  interest  or  of 
dividends;  and  the  percentage  relation  which  this  income  bears 
to  investment: 


Division. 

Investment. 

Income. 

Per  Cent. 

Springfield 

$5,348,745 
1,033,235 
1,513,672 

$350,768 
36,211 
28,054 

6.56 

Westfield     

3.50 

Palmer    

1  85 

The  striking  thing  about  this  table  is  that  it  shows  that  the 
Springfield  division,  notwithstanding  the  long  rides  which  are 
possible  for  the  5-cent  fare,  was  producing  very  fair  financial 
results  as  recently  as  the  year  ended  June  30,  1916.  It  also 
brings  out  very  clearly  the  fact  that  the  share  for  share  consoli- 
dations with  outlying  roads,  effected  under  the  auspices  of  the 
New  York,  New  Haven,  &  Hartford  Eailroad  Company,  have 
been  one  of  the  chief  causes  of  the  financial  difficulties  of  the 
Springfield  Street  Railway  Company. 

Certain  evidence  was  offered  by  the  remonstrants  tending  to 
show  that  the  lines  in  the  outer  divisions  pay  better  than  the 
above  table  would  indicate.  This  evidence,  however,  was  based 
on  car-hour  earnings,  which  are  often  misleading  unless  consid- 
ered in  connection  with  car-mile  earnings  and  earnings  per  mile 
of  track.  While  the  figures  given  above  are  only  approximations, 
the  history  of  the  Springfield  &  Eastern  and  the  Western  Massa- 
chusetts companies,  together  with  the  present  showing  of  lines 
similarly  located  in  other  parts  of  the  state,  leads  the  Commis- 
sion to  believe  that  they  may  be  accepted  as  reasonably  correct. 

The  Increases  in  Fares. 

From  the  conclusions  already  reached  it  will  be  seen  that  the 
problem  before  the  Commission  is  to  permit  this  company  to 
increase  its  fares  in  such  a  way  that  it  may  have  reasonable  ex- 
pectation of  securing  about  "$400,000  additional  revenue  and,  at 
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the  same  time,  to  spread  this  burden  equitably  among  its  patrons. 
It  will  also  be  seen  that  this  probl^n  has  two  clearly  defined 
phases.  The  situatioji  in  the  Palmer  and  Westfield  divisions, 
with  their  interurban  and  rural  lines,  differs  radically  from  the 
situation  in  the  Springfield  division,  and  the  method  of  treatment 
proposed  by  the  company  is  not  the  same. 

Palmer  and  Westfield  Divisions: 

[9]  The  method  of  raising  fares  proposed  in  these  outlying 
divisions  is  to  increase  the  unit  rate  from  5  cents  to  6  cents  and 
abolish  most  of  the  existing  overlaps.  The  latter  change  would 
cailse  passengers  to  pay  a  double  or  a  treble  fare  in  certain  cases 
where  they  now  pay  a  single  fare.  The  company  estimates  that 
the  gain  from  the  introduction  of  the  6-cent  rate  would  be  $39,- 
426,  and  from  the  abolition  of  the  overlaps,  $22,024, — a  total  of 
$61,450.  In  preparing  this  estimate,  allowance  was  made  for  a 
loss  of  8  per  cent  in  riding,  where  only  the  increase  in  unit  fare 
would  be  involved,  and  a  loss  of  15  per  cent  where  the  payment 
of  an  additional  fare  would  be  necessary.  Judged  by  the  expe- 
rience of  other  companies,  these  allowances  are  not  excessive. 
The  estimate  was  based,  however,  on  the  riding  in  the  year  ended 
June  30,  1916,  and  the  passenger  revenue  of  the  company  in 
1917  was  8f  per  cent  larger.  Assuming  this  to  be  the  measure 
of  the  increase  in  these  two  divisions,  the  total  estimate  becomes 
^66,559,  instead  of  $61,450. 

Even  upon  this  revised  basis,  it  is  evident  that  the  increase  is 
not  too  large  from  a  revenue  standpoint.  If  the  income  of  the 
company  in  these  two  divisions  had  been  $66,559  larger  in  the 
year  ended  June  30,  1916,  it  would  have  earned,  according  to 
the  table  already  presented,  only  a  little  more  than  5  per  cent  on 
its  investment,  and  this  makes  no  allowance  for  depreciation  re- 
quirements and  the  subsequent  advance  of  wages  and  prices.  It 
is  also  evident  that  an  increase  in  the  unit  fare  alone,  from  5 
cents  to  6  cents,  would  produce  most  inadequate  results.  With- 
out the  abolition  of  overlaps,  the  estimate  of  gain  would  be  re- 
duced to  $42,603. 

The  abolition  of  the  overlaps,  however,  would  have  very  unde- 
sirable and  unjust  consequences.  Taken  in  connection  with  the 
increase  in  the  unit  fare,  it  would  mean  that  for  certain  rides,   . 
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although  the  distance  traveled  might  be  small,  the  charge  would 
be  increased  from  5  cents  to  12  cents.  In  a  few  cases,  for  longer 
rides,  it  would  be  increased  from  5  cents  to  18  cents.  It  needs 
no  argument  to  prove  that  such  increases  as  these  would  be  great- 
ly resented  by  the  population  served.  Disregarding  considera- 
tions of  equity,  it  is  at  least  dojibtful  whether  the  result  would 
be  advantageous  to  the  company.  The  traffic  loss  of  15  per  cent, 
which  has  been  estimated,  is  conservative.  Eather  than  pay  a 
fare  140  per  cent  or,  in  some  cases,  260  per  cent  higher,  patrons 
would  in  many  cases  walk  where  they  now  ride,  and  if  any  con- 
siderable nimiber  of  workingmen  were  affected  at  any  point  jitney 
competition  would  almost  surely  develop. 

The  existing  overlaps,  it  seems,  have  come  into  existence  grad- 
ually and  by  a  very  natural  process.  There  is  nothing  unusual 
about  them,  for  they  are  found  on  practically  all  lines  in  the 
state  where  there  are  successive  zones  in  each  of  which  a  5-cent 
or  larger  fare  is  charged.  They  are  the  only  means,  under  such 
conditions,  whereby  the  injustice  can  be  avoided  of  charging  a 
double  fare  for  short  rides  from  one  zone  to  another.  On  the 
other  hand,  if  they  are  not  to  be  abolished,  and  if  the  existing 
system  of  charging  is  to  be  preserved,  the  only  possible  means  of 
securing  the  additional  revenue  necessary  in  these  divisions  is  to 
increase  the  unit  fare  beyond  6  cents,  to  7  cents  or  even  to  8 
cents,  an  expedient  which  experience  has  shown  to  be  of  doubtful 
wisdom. 

Faced  by  this  situation,  the  only  other  alternative  is  to  adopt 
an  entirely  different  system  of  charging.  As  a  matter  of  fact, 
there  is  very  little  to  commend  in  the  present  system.  It  is  full 
of  inconsistencies  and  discriminations,  and  has  no  logical  or 
scientific  basis.  The  fact,  already  stated,  that  in  the  Palmer  di- 
vision the  zones  vary  from  7.42  miles  to  1.70  miles  in  length,  and 
in  the  Westfield  division  from  9.09  miles  to  1.05  miles,  is  suffi- 
cient evidence  of  this  fact.  The  abolition  of  the  overlaps  would 
merely  make  a  situation  which  is  already  bad  considerably  worsa 
The  new  system  of  charging  which  is  being  introduced  gradually 
on  interurban  lines  in  this  conmionwealth  and  elsewhere  is  far 
more  logical  and  has  the  advantage  of  causing  each  passenger  to 
pay  for  approximately  the  service  that  he  receives,  and  no  more. 

Under  this  system,  which  has  been  called  the  "copper  zone'* 
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plan,  the  road  is  divided  into  sections  of  approximately  1  mile 
each,  and  rates  are  based  on  a  certain  charge  per  section.  Usu- 
ally this  is  2  cents,  but  it  may  be  made  1^  cents  or  2^  cents,  or, 
indeed,  any  other  rate.  When  the  passenger  boards  a  car  he  tells 
the  conductor  his  destination  and  pays  a  fare  based  on  the  dis- 
tance to  be  covered,  receiving  a  voucher  in  return.  Thus,  if  his 
journey  is  within  five  different  sections  and  the  rate  is  2  cents 
per  mile,  he  pays  a  fare  of  10  cents.  Usually  a  minimum  fare 
is  established  of  6  cents  or  6  cents.  At  the  end  of  his  journey 
the  passenger  surrenders  his  voucher. 

The  advantages  of  this  plan  are  obvious.  Instead  of  progress- 
ing in  violent  jimips  of  6  cents  each,  as  under  the  system  pro- 
posed by  the  company,  fares  would  gradually  advance,  according 
to  the  distance  traveled,  by  small  steps,  so  that  between  6  cents 
and  12  cents  there  would  be,  for  example,  intermediate  fares  of 
8  cents  and  10  cents.  A  disadvantage,  on  the  other  hand,  is  that 
it  imposes  a  somewhat  difficult  task  upon  the  conductor  in  the 
collection  of  fares,  and  one  that  is  particularly  difficult  when 
open  cars  are  used,  or  if  a  large  number  of  passengers  board  the 
car  at  any  one  point.  It  cannot  be  said  that  the  plan  is  yet  be- 
yond the  experimental  stage,  but  the  experiment  is  promising, 
and  one,  in  our  judgment,  which  very  clearly  deserves  encourage- 
ment. 

In  the  present  instance  the  inconsistencies  and  disadvantages 
of  the  system  now  in  use  are  so  great,  and  would  be  so  accentuated 
by  the  changes  proposed  by  the  company,  that  there  is  more  than 
ordinary  reason  for  trying  this  new  plan.  In  the  judgment  of 
the  Commission  it  should  be  adopted,  at  least  for  a  trial  period. 
What  the  results  would  be  from  the  revenue  standpoint  it  is  im- 
possible to  estimate  from  any  data  now  in  the  possession  of  the 
Commission.  If  the  rate  were  placed  at  2  cents  per  mile,  the 
average  charge  per  mile  for  through  traffic  on  the  interurban  line 
from  Brimfield  to  Springfield  would  be  higher  than  the  1.74  cents 
under  the  plan  proposed  by  the  company.  On  the  similar  line 
from  Westfield  to  Huntington  it  would  also  be  slightly  increased. 
On  the  other  hand,  the  mileage  plan  would  reduce  the  charge  for 
many  local  rides,  particularly  in  the  town  of  Palmer ;  but  there 
should  be  less  falling  off  in  riding.  Upon  the  evidence,  the  com- 
pany mi^t  be  justified  in  placing  the  rate  somewhat  higher  than 
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2  cents  per  mile,  or  in  securing  equivalent  results  by  making  the 
length  of  the  zones  somewhat  shorter  than  1  mile.  We  believe, 
however,  that  it  would  be  wiser  to  inaugurate  the  new  system, 
with  the  exception  noted  below,  upon  the  basis  of  a  straight  rate 
of  2  cents  per  mile,  with  a  minimum  charge  of  6  cents  for  any 
ride  covering  not  more  than  three  zones.  Experience  has  shown 
that  it  is  difficult  to  secure  substantial  increases  in  revenue  from 
lines  of  the  character  which  make  up  these  two  divisions,  and 
that,  when  rates  are  placed  too  high,  the  increase  may  prove 
largely  theoreticaL 

Departure  from  ti  uniform  application  of  the  plan  should,  in 
our  opinion,  be  made  in  one  respect.  The  town  of  Westfield  is 
large  enough  to  deserve  treatment  following  the  urban  practice. 
In  other  words,  it  is  entitled  to  a  uniform  fare,  with  free  trans- 
fer privileges,  within  a  territory  reasonably  limited.  As  a  mat- 
ter of  fact,  it  would  be  difficult  to  apply  a  mileage-zone  plan  to 
the  short  local  lines  in  this  town.  Our  recommendation,  there- 
fore, is  that  Westfield  be  given  a  uniform  local  fare  of  6  cents, 
covering  all  short  lines  in  the  thickly  settled  district,  extending 
as  far  as  the  town  boundary  on  the  line  to  Springfield  as  far  as 
St.  Mary^s  cemetery  on  the  line  to  Holyoke,  and  approximately 

3  miles  out  on  the  line  to  Huntington.  In  laying  out  a  system 
of  this  sort,  it  is  often  desirable,  instead  of  measuring  off  the 
miles  with  mathematical  accuracy,  to  make  certain  adjustments, 
so  that  the  limits  will  fall  at  convenient  points,  making  the  zones 
slightly  more  than  1  mile  in  length  in  some  cases  and  slightly  less 
in  others.  In  preparing  its  tariff,  such  adjustments  may  be  made 
by  the  company,  subject  to  the  approval  of  the  Commission.  Pro- 
vision should  also  be  made  in  the  tariff  so  that,  in  journeys  be- 
tween points  in  the  Springfield  division  or  the  Westfield  6-cent 
zone  and  points  in  mileage  territory,  the  minimum  fare  shall  not 
apply  in  the  latter.  In  riding  from  a  point  in  the  center  of  West- 
field,  for  example,  to  a  point  in  the  first  mileage  zone  on  the 
Huntington  line,  the  fare  should  be  6  cents  plus  2  cents,  or  a 
total  of  8  cents,  rather  than  6  cents  plus  the  minimum  mileage 
fare  of  6  cents,  or  12  cents  in  all. 

Springfield  Division: 

In  the  Springfield  division,  comprising  the  city  of  Springfield 
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and  the  adjoining  territory  within  the  present  single-fare  limitSy 
the  company  proposes  an  inner  zone  and  an  outer  zone,  in  each 
of  which  a  5-cent  fare  would  be  charged.  This  proposal  aroused 
intense  antagonism  from  the  city  of  Chicopee  and  the  towns  sur- 
rounding Springfield ;  and  it  was  strongly  urged  at  the  hearings 
that  a  straight  6-cent  fare  within  the  present  limits,  or  even  a 
higher  fare,  would  be  vastly  preferable  to  the  plan  proposed  by 
the  company.  Before  taking  this  matter  up  in  any  detail,  there- 
fore, it  will  be  well  to  consider  whether  or  not  any  plan  of  this 
general  character,  embodying  the  introduction  of  some  new  zone 
or  zones,  is  desirable. 

The  present  5-cent  fare  territory  is  undoubtedly  very  large* 
There  is  no  city  in  New  England,  except  Boston,  which  compares 
with  Springfield  in  this  respect.  Longer  rides  can  be  obtained 
for  a  nickel,  indeed,  than  in  many  cities  throughout  the  country 
with  much  larger  populations.  Conditions  have,  in  many  re- 
spects, been  very  favorable  for  such  development.  In  the  case  of 
the  lines  running  to  Chicopee,  for  example,  large  centers  of  popu- 
lation exist  at  both  ends,  and  in  between  there  is  opportunity  for 
comparatively  high  speed  operation.  In  the  rush  hours,  traffic 
moves  in  almost  equal  volume  in  both  directions.  Similar  condi- 
tions exist  on  the  lines  to  Holyoke,  Westfield,  and  Indian  Or- 
chard. The  chief  factor,  however,  which  makes  long  rides  pos- 
sible is  the  short-haul  traffic.  While  the  company's  estimate  that 
the  average  passenger  rides,  including  transfers,  but  2.88  miles 
was  based  on  observations  covering  the  operations  of  but  one  day 
on  each  line,  allowance  may  be  made  for  a  large  margin  of  efrror 
without  affecting  the  conclusion  that  the  short-haul  rider  really 
pays  for  the  long  hauls,  and  that  without  him  the  broad  expan- 
sion of  the  5-cent  fare  area  would  have  been  impossible. 

Objection  to  the  introduction  of  any  form  of  "zone  system" 
and  to  the  limitation  of  the  present  uniform  fare  plan  of  opera- 
tion in  the  Springfield  division  seems  to  be  based,  very  largely^ 
upon  the  feeling  that,  if  the  company  needs  additional  revenue, 
the  burden  ought  not  to  be  thrown  entirely  upon  the  outlying 
territory,  and  that  the  central  district  of  Springfield  ought  to 
carry  its  share  of  the  load.  While  this  feeling  is  not  unnatural, 
it  arises  from  a  misconception  of  the  situation.    A  "zone  system" 

would  retain  the  5-cent  fare  for  the  shorter  rides,  not  only  in 
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the  central  district,  but  in  the  ontlying  territory  as  well.  People 
living  in  Chicopee  or  Indian  Orchard,  for  example,  could  reach 
their  local  mills  and  stores  without  paying  an  increased  fare.  On 
the  other  hand,  those  who  live  in  the  inner  zone  and  work  in  the 
outlying  territory  would  pay  an  additional  charge  in  exactly  the 
same  way  as  those  who  live  outside  and  work  or  do  business  in 
the  central  district;  and  the  evidence  indicates  that  on  some 
lines,  at  least,  there  is  about  as  much  movement  of  this  character 
in  one  direction  as  in  the  other.  In  other  words,  the  burden 
under  the  "zone  system'^  would  be  thrown  upon  the  long  rider,  as 
distinguished  from  the  short  rider,  rather  than  upon  the  people 
living  in  any  particular  territory,  as  distinguished  from  those 
who  reside  in  another.  If  the  inner  zone  derived  any  relative 
advantage  from  the  introduction  of  such  a  system,  it  would  be 
due  to  the  fact  that  there  happens  to  be  a  larger  proportion  of 
short-haul  riding  in  that  territory. 

[10]  It  was  also  urged  that  the  suburban  territory  has  been 
built  up  under  the  uniform  fare  system,  with  the  understanding 
that  this  system  was  established,  and  not  likely  to  be  disturbed ; 
and  that  under  the  circumstances  a  departure  from  this  system 
would  be  unjust  and  prejudicial  to  those  who  live  in  this  terri- 
tory, and  especially  to  the  owners  of  real  estate.  The  fear  that 
a  "zone  system'^  would  have  any  substantial  influence  upon  land 
values  in  these  districts  is  not,  we  believe,  well  founded.  But 
even  if  it  should  have  such  an  effect  it  is  no  doubt  a  fact  that  the 
extension  of  street  railway  lines  into  this  territory  materially 
increased  these  values  in  the  past,  and  that  landowners  have  en- 
joyed and  profited  by  this  "unearned  increment."  If  they  should 
be  deprived  of  some  slight  measure  of  this  increment  by  an  at- 
tempt to  apportion  the  mounting  cost  of  street  railway  service 
more  nearly  in  accordance  with  the  service  furnished,  they  would 
have  no  reasonable  ground  of  complaint.  There  has,  in  this  in- 
stance, been  no  contract  that  fares  would  continue  for  any  period 
of  time  upon  the  uniform  basis,  such  as  has  existed  in  the  Boston 
district. 

[11]  The  substitution  of  a  6-cent  fare  for  the  present  5-cent 
fare  in  the  Springfield  division  would  undoubtedly  be  the  easiest 
and  simplest  method  of  dealing  with  the  situation,  and  it  is  quite 
possible  that  it  might  meet  with  less  open  and_  immediate  criticism 
P.U.R.1918C.  ^^ 
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than  any  other.  It  is  also  true  that  there  are  difficulties  in  the 
application  of  a  zone  system,  and  that  no  practicable  system  of 
fares  can  be  devised  which  will  be  entirely  free  from  inconsisten- 
cies or  minor  discriminations.  The  rates  and  charges  of  every 
public  utility,  whether  privately  or  publicly  operated,  are  open 
to  such  criticism  to  a  greater  or  less  extent;  and  this  cannot 
wholly  be  avoided.  The  duty  of  a  supervising  commission  is  to 
adjust  rates,  so  far  as  it  can,  in  the  way  which  will  produce  the 
best  net  results  for  the  community,  considering  not  only  the  pres- 
ent, but,  to  a  reasonable  degree,  the  future.  The  easiest  way  is 
not  always  the  best,  and  experience  has  shown  pretty  clearly  that 
there  are  serious  objections  to  a  straight  increase  in  fare  in  urban 
territory,  such  as  is  included  within  the  Springfield  division. 

Short-haul  traffic  is  the  most  profitable  that  a  street  railway 
company  can  have,  and  it  is  also  the  traffic  that  is  most  difficult 
to  secure  and  retain,  and  the  most  sensitive  to  poor  service  or 
unfavorable  rates.  It  is  a  simple  matter  for  most  short  riders  in 
cities  to  walk,  rather  than  use  the  cars,  and  jitneys  can  carry 
them  with  profit  at  a  5-cent  fare,  if  the  street  railway  is  not  in 
a  position  to  do  so.  However  willing  the  general  public  may  be 
to  concede  that  a  street  railway  company  is  entitled  to  additional 
revenue,  a»d  however  trifling  an  increase  in  fare  from  5  cents 
to  6  cents  may  appear  in  comparison  with  the  advance  in  prices 
of  most  commodities  in  common  use  since  the  war  began,  expe- 
rience has  seemed  to  demonstrate,  and  street  railway  managers 
are  very  generally  of  the  opinion,  that  such  an  increase  discour- 
ages short-haul  riding,  encourages  competition,  and  appreciably 
diminishes  the  kind  of  traffic  which  it  is  particularly  desirable  to 
attract. 

The  importance  to  the  public,  as  well  as  to  the  company,  of 
doing  everything  that  can  be  done  to  hold  and  increase  this  short- 
haul  business,  is  obvious.  Looking  into  the  future,  such  business 
may  be  the  determining  factor  which  will  make  possible  a  gen- 
eral reduction  of  fares,  or,  if  conditions  become  still  more  un- 
favorable, prevent  a  further  increase.  The  best  means  of  deveL 
oping  it  is  clearly  to  retain  a  low  minimum  fare.  If  a  straight 
raise  to  6  cents  were  made,  and  results  did  not  prove  satisfactory, 
the  next  step  would  be  a  7-cent  fare,  which  would  have  an  even 
more  unfavorable  effect  upon  short-haul  traffic.     On  the  other 
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handy  a  5-cent  fare  is  convenient  and  popular,  encourages  riding, 
and  is  an  excellent  weapon  with  which  to  meet  jitney  competition. 

If  there  was  anything  inherently  unjust  in  retaining  a  5-cent 
minimum,  the  considerations  thus  mentioned  would  have  less 
weight.  Equity,  however,  seems  chiefly  on  its  side.  The  short 
rider  has  been  discriminated  against,  up  to  the  present  time. 
Five  cents  is  ample,  in  urban  territory,  to  cover  the  cost  of  this 
service,  and  if  a  readjustment  should  be  made  which  would  retain 
that  fare  for  the  shorter  distances  and  require  the  long-haul  rider 
to  pay  a  charge  more  nearly  proportional  to  the  cost  of  carrying 
him,  certainly  no  injustice  would  be  done.  Under  the  circum- 
stances the  Commission  is  of  the  present  opinion  that  some  form 
of  "zone  system"  will,  on  the  whole,  produce  better  results  for 
the  community  than  the  adoption  of  a  uniform  6-cent  fare.  We 
realize  the  practical  difficulties  in  the  application  and  operation 
of  such  a  system,  and  that  experience  as  yet  is  so  limited  that  no 
one  can  positively  affirm  that  expectations  will  be  realized.  The 
theoretical  advantages,  however,  are  sufficiently  important  so  that 
we  feel  that  the  experiment  should  be  tried,  upon  the  clear  un- 
derstanding, however,  that  it  is  an  experiment,  subject  to  future 
change,  if,  at  the  end  of  a  reasonable  period  of  time,  results  are 
not  what  they  should  be. 

Approval  of  the  introduction  of  a  "zone  system,"  however,  is 
not  the  same  thing  as  approval  of  the  particular  "zone  system" 
which  the  company  has  proposed.  The  plan  contained  in  the 
schedule  filed  is  objectionable  in  vital  respects. 

In  the  first  place,  if  the  estimate  of  the  company  is  correct, 
this  plan  would  produce  substantially  more  revenue  than  the 
amount  which  has  been  shown  above  to  be  reasonably  required. 
The  estimate  is  $477,762,  and  this  was  based  on  the  traffic  in 
the  year  ended  June  30,  1916.  Using  the  traffic  in  the  calendar 
year  1917,  the  amount  is  increased  to  nearly  $520,000, — to  be 
secured  from  this  one  division.  The  Commission's  estimate  of 
additional  revenue  required  is  $400,000  for  the  entire  system. 
Assuming  that  $60,000  can  be  obtained  from  the  outlying  divi- 
sions, this  makes  the.  amount  assessable  against  the  Springfield 
division  about  $340,000,  a  considerably  smaller  sum  than  that 
contemplated  by  the  company. 

In  the  second  place,  the  zone  plan  proposed  is  not  wdl  oonsid- 
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ered.  The  fare  jumps  abruptly  from  5  cents  to  10  cents,  with- 
out any  intermediate  gradations,  creating  the  same  undesirable 
conditions  which  have  led  to  the  development  of  the  overlapping 
zones  in  the  Palmer  and  Westfield  sections.  So  far  as  we  are 
aware,  this  is  the  first  time  that  an  attempt  has  been  made  in 
this  country  to  split  an  urban  single-fare  territory  in  this  some- 
what violent  fashion.  The  advisability  of  progressing  by  com- 
paratively small  steps  from  the  minimum  to  the  maximum  fare 
has  very  generally  been  recognized. 

It  is  not  diiScult  to  eliminate  the  company's  plan  from  consid- 
eration, but  it  is  more  diflScult  to  determine  upon  a  proper  sub- 
stitute. The  first  necessary  step  is  to  fix  upon  the  limits  of  the 
inner  zone.  The  central  district,  in  our  judgment,  ou^t  to  carry 
somewhat  more  than  its  share  of  the  load.  While  certain  of  the 
surrounding  municipalities  have  clearly  defined  industrial  inter- 
ests of  their  own,  and  are  not  mere  suburban  residential  towns, 
Springfield  is  the  general  business  center,  and  its  traflSc  is  fed 
from  the  adjoining  communities.  Possibly  a  mathematical  for- 
mula might  be  derived  for  fixing  the  limits  so  as  to  secure  the 
results  desired,  but  the  Commission  has  been  unable  to  bit  upon 
such  a  formula,  and  must  depend  upon  general  judgment  In 
our  opinion,  the  limits  proposed  by  the  company  are  not  far  out 
of  the  way.  They  vary  on  the  through  lines  from  2.3  miles  from 
Court  square  to  3.6  miles,  and  average  about  3.2  miles.  Greater 
uniformity  would  be  desirable,  but  the  variations  are  not  so  great 
as  the  variations  in  the  length  of  riding  now  possible  on  the  dif- 
fer^it  lines  for  the  imiform  5-cent  fare,  and,  upon  analysis,  it 
appears  that  they  have  not  been  established  arbitrarily,  but  in 
the  exercise  of  reasonable  discrimination. 

The  limit  nearest  to  Court  square,  for  example,  is  on  the 
Brightwood  line  to  Chicopee,  and  is  fixed  at  a  distance  of  about 
2.3  miles.  This  point  was  chosen,  however,  because  it  is  on  the 
boundary  line  between  the  two  cities.  If  it  was  placed  farther 
out,  Chicopee  would  not  have  the  advantage  of  a  5-cent  fare  with- 
in its  own  limits;  and  it  also  appears  that  the  territory  for  some 
considerable  distance  beyond  the  boundary,  is  sparsely  settled,  so 
that  there  would  be  small  advantage  in  any  event.  Similar  con- 
•ditions  governed  the  fixing  of  the  limits  on  the  Glenwood  and 
Liberty  street  lines  to  Chicopee  and  Chicopee  Falls.    The  limit 
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at  the  greatest  distance  is  on  the  St  James  avenue  line,  being 
placed  about  3.6  miles  from  Court  square.  In  this  case  it  was 
extended  to  the  large  Westinghouse  plant,  since  it  was  thought 
desirable  that  the  workingmen  should  be  able  to  reach  this  plant 
from  eitiier  direction  for  a  single  fare,  a  conclusion  in  which  we 
concur.  On  the  whole,  the  Commission  is  not  disposed,  for  the 
present,  to  disturb  the  limits  as  fixed  by  the  company.  Actual 
experience  may  develop  valid  reasons  for  making  some  adjust- 
ments in  certain  instances,  and  the  matter  will  be  regarded  as 
open  for  future  consideration,  without  prejudice,  after  such  ex- 
perience has  been  secured. 

In  the  case  of  the  outer  zone  there  are  two  different  methods 
by  which  a  gradation  of  fares  can  be  established  between  the 
minimum  and  the  maximum.  Provi^on  can  be  made  for  succes- 
sive concentric  sections,  in  each  of  which  a  small  additional  cash 
fare  of  1  or  2  cents  would  be  charged,  or  the  cash  fare  can  be 
allowed  to  remain  on  the  basis  proposed  by  the  company,  and 
provision  can  be  made  for  intermediate  steps  through  the  sale  of 
tickets.  The  latter  arrangement  is  substantially  tie  plan  adopted 
by  the  Commission  in  the  Holyoke  Rate  Case,  decided  December 
31,  1917.  In  Holyoke,  a  passenger  traveling  between  a  point  in 
the  inner  zone  and  ^  point  in  the  outer  zone  is  charged  10  cents 
if  he  pays  cash,  but  he  can  obtain  a  rate  of  6f  cents  by  purchasing 
6  tickets  for  40  cents.  This  plan  has  the  advantage  that  it  sim- 
plifies fare  collections  by  eliminating  the  handling  of  pennies, 
and  any  person  who  rides  with  any  frequency  can  easily  obtain 
the  advantage  of  the  reduced  rate.  Those  who  ride  very  infre- 
quently may  prefer  to  pay  the  full  cash  fare  rather  than  to  invest 
in  tickets,  but  it  is  not  unfair  that  riders  of  this  class  should  be 
chai^d  a  higher  rate,  and  by  so  doing  the  ticket  rate  can  be  kept 
on  a  lower  basis  than  would  otherwise  be  possible. 

Plan  Recommended. 

In  the  judgment  of  the  Commission  the  "zone,  system"  should 
be  introduced  upon  the  following  initial  basis,  subject  to  possible 
later  change  in  the  li^t  of  the  knowledge  gained  from  actual 
experience : 

(1)  Establish  an  inner  zone,  with  the  limits  proposed  in  the 
schedule  filed  by  the  company. 
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(2)  Provide  for  a  uniform  cash  fare  of  5  cents  in  the  inner 
zone,  with  free  transfer  privileges,  and  for  a  similar  cash  fare 
of  6  cents  in  the  outer  zone. 

(3)  Provide  for  the  sale  of  6  tickets  for  40  cents,  or  at  the 
rate  of  6§  cents  each,  good  between  any  point  in  the  inner  zone 
and  any  point  in  the  outer  zone  which  is  not  more  than  5  miles 
distant  by  rail  from  Court  square.  This  will  take  in  most  of 
Chicopee  and  Chicopee  Falls,  East  Longmeadow,  much  of  Long- 
meadow  and  Agawam,  and  the  major  portion  of  West  Spring- 
field, which  is  not  within  the  inner  zone.  The  limit  for  these 
tickets  on  each  line  need  not  be  fixed  at  precisely  the  5-milo 
mark,  but  may  be  placed,  with  the  approval  of  the  Commission, 
at  any  natural  point  of  division  which  approximates  that  dis- 
tance. Adjustment  should  be  made  on  the  lines  to  Chicopee 
Falls,  which  reach  the  same  destination  by  routes  of  varying 
length,  so  that  the  fares  to  the  common  point  shall  in  all  cases 
be  on  the  6§-cent  basis. 

(4)  Provide  for  the  sale  of  6  tickets  for  50  cents,  or  at  the 
rate  of  8^  cents  each,  good  between  any  point  in  the  inner  zone 
and  any  point  in  the  outer  zone  which  is  beyond  the  approximate 
6-mile  limit  in  whidi  the  6J-cent  tickets  <Mm  be  used. 

The  plan  so  outlined  is,  v^e  realize,  not  mathematically  precise 
nor  free  from  inconsistencies.  It  may  be  said  to  favor  riders 
passing  to  and  from  the  remote  ends  of  the  long  lines  to  Feeding 
Hills,  to  the  Connecticut  state  line  on  the  west  side  of  the  river, 
and  to  Indian  Orchard  and  Ludlow.  A  plan  in  theory  more 
logical  and  consistent  would  be  to  limit  the  use  of  the  8^-cent 
tickets  to  points  not  more  than  about  6^  miles  from  Court  square. 
The  traffic  which  would  be  affected,  however,  is  inconsiderable, 
except  on  the  line  to  Indian  Orchard  and  Ludlow,  and  it  does  not 
seem  to  the  Commission  desirable,  either  from  the  public  point 
of  view  or  in  the  financial  interest  of  the  company,  that  the  fares 
paid  in  traveling  between  points  in  the  central  district  and  these 
communities  should  be  raised  100  per  cent.  In  changing  from 
the  established  system  of  charging  to  a  radically  different  plan, 
some  adjustments  are  necessary,  even  if  they  involve  inconsisten- 
cies, to  avoid  too  harsh  a  break  between  the  old  and  the  new. 

Viewing  the  situation  as  a  whole,  the  plan  recommfended  will, 
in  our  judgment,  produce  the  best  results  for  the  community,  and 
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is  just  and  reasonable.  Whatever  inconsistencies  it  may  involve 
are  not  of  major  importance,  and  are  far  less  pronounced  than 
those  which  have  existed  for  years  under  the  present  system. 
Doubtless  experience  will  show  that  improvements  are  possible 
and  desirable,  but  these  may  be  made  later  as  the  need  develops. 

What  amount  of  additional  revenue  this  change  in  fares  will 
yield  no  one  can  forecast  with  accuracy.  It  is  dependent  upon 
the  effect  on  traffic,  the  extent  to  which  tickets  are  used  in  lieu 
of  cash,  and  the  extent  to  which  each  of  the  two  classes  of  tickets 
are  used.  'No  traffic  counts  are  available  which  make  possible  an 
estimate  such  as  was  submitted  by  the  company  in  the  case  of  its 
own  proposed  method  of  readjusted  fares.  Keasoning  by  analogy 
from  the  company's  estimate,  however,  it  seems  probable  to  the 
Commission  that  the  zone  system  recommended  will  yield  up- 
wards of  $300,000  additional  revenue,  and  that,  adding  the 
amount  obtained  from  the  outlying  divisions,  the  total  will  ap- 
proximate the  $400,000  reasonably  required.  If  this  should  not 
prove  to  be  the  case  after  a  fair  trial,  the  matter  can,  of  course, 
be  brought  up  for  renewed  consideration.  The  history  of  the 
company  and  the  effect  of  the  share  for  share  consolidations  with 
outlying  lines  make  it  just  and  reasonable  that  any  increase  in 
fares  in  the  central  district  should  be  conservative. 

An  order  is  entered  below  caiteeling  the  rates  and  charges 
stated  in  the  schedule  filed  with  the  Commission  and  now  under 
suspension.  The  company  will  be  permitted,  however,  to  file  a 
new  schedule  embodying  the  modified  changes  in  fares  above  out- 
lined, and  an  order  will  be  issued  permitting  this  schedule  to 
become  effective  on  short  notice.  Before  issuing  such  an  order, 
however,  the  Commission  must  be  satisfied  that  the  schedule  con- 
forms to  its  recommendations  and  reserves  the  right  to  require 
any  minor  changes,  eonsistent  with  the  essential  features  of  the 
plan,  which  may  seem  desirable  in  the  application  of  the  plan  to 
the  territory  affected. 

ORDER. 

Notice  of  the  Springfield  Street  Railway  Ccwnpany  of  proposed 
increase  in  rates  of  fare  upon  its  railway. 

It  appearing  that  on  August  10,  1917,  an  (Hrdev  was  entsred 
suspending,  until  November  1,  1917,  the  rates  and  char;ges  stated 
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in  the  schedule  described  in  said  order;  and  that  by  subsequent 
orders  said  rates  and  charges  were  further  suspended  until  April 
1,  1918 ;  and  it  further  appearing  that  a  full  investigation  of  the 
matters  and  things  involved  has  been  had,  and  that  the  Commis- 
sion on  the  date  hereof  has  made  and  filed  a  report  containing  its 
findings  of  fact  and  conclusions  thereon,  which  said  report  is 
herein  referred  to  and  made  a  part  hereof, — 

It  is  ordered  that  the  Springfield  Street  Railway  Company  be 
and  is  hereby  notified  and  required  to  cancel  the  rates  and  charges 
and  changes  of  fare  limits  and  transfer  privileges  stated  in  the 
schedule  specified  in  said  orders  of  suspension. 

It  is  further  ordered  that  a  copy  of  this  order  be  filed  with  said 
schedule  at  the  office  of  the  Commission,  and  a  copy  hereof  be 
forthwith  served  upon  the  Springfield  Street  Railway  Company. 


N£W  JEBSETir  BOARD  OF  PUBUO  UTIIilTY  OOHMIS6IOXSBS. 

ALPHA  BOARD  OF  EDUCATION 

EASTERN  PENNSYLVANIA  POWER  COMPANY. 

Service  —  Extensions  —  War-time  candUions  —  S^ool  needa. 

An  extension  involving  an  expenditure  of  but  $262  may  be  author- 
ized in  order  to  supply  the  needs  of  a  school  building  notwithstanding 
the  general  policy  of  the  New  Jersey  Commission  not  to  encourage  the 
making  of  extensions  under  present  abnormal  war  conditions;  since 
that  does  not  mean  that  utilities  are  to  be  relieved  of  all  obligations  in 
the  matter  of  extensions. 

[March  12,  1018.] 

Complaint  against  electric  company  for  refusal  to  extend 
service  to  a  public  school  building;  sustained. 

Appearances:  Edward  L.  Smith  for  petitioner;  E.  L.  West 
for  respondent ;  L.  Edward  Herrmann  for  Board  of  Public  Util- 
ity Commissioners. 

By  the  Commission :  The  board  of  education  of  the  borough 
of  Alpha,  in  the  county  of  Warren,  filed  a  petition  setting  forth 
that  in  the  year  1916  the  legal  voters  of  the  school  district  of 
the  borough  of  Alpha  voted  an  appropriation  of  $35^000  to 
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enlarge,  remodel,  and  equip  Alpha  schoolhouse  No.  1  in  said 
school  district ;  that  subsequently  contracts  were  entered  into  to 
enlarge,  remodel,  alter,  and  equip  said  schoolhouse,  and  that 
the  work  provided  to  be  done  in  and  by  said  contracts  is  nearing 
completion;  that  the  total  cost  of  the  work  exhausts  the  appro- 
priation; that  the  building  as  erected  and  equipped  is  wired  for 
lighting,  and  to  use  electricity  to  operate  its  ventilating  system, 
as  well  as  to  operate  a  pump  to  supply  water  for  drinking  and 
sanitary  purposes  for  said  building;  that  application  was  made 
by  the  board  of  education  to  the  Eastern  Pennsylvania  Power 
Company,  the  company  operating  in  said  district  and  furnish- 
ing electric  power  therein,  to  extend  its  electric  service  to  the 
said  school  building  for  the  purpose  of  lighting  the  said  building 
and  supplying  power  to  operate  the  ventilating  system  and  water 
pump;  and  that  the  company  refused  to  do  so  unless  the  pe- 
titioner would  pay  the  cost  of  the  extension. 

The  petitioner  alleges  that  it  has  no  right  in  law  to  exceed  the 
appropriation  made  for  the  construction  and  equipment  of  the 
Kaid  school  building,  and  that  there  are  no  other  funds  available 
for  the  purpose,  nor  have  they  the  right  in  law  to  use  the  moneys 
of  the  school  district  to  pay  for  making  of  said  extensions. 

The  relief  sought  is  that  the  said  utility  be  required  to  estab- 
lish, construct,  and  maintain  and  operate  an  extension  of  its 
existing  facilities  so  that  electric  current  and  power  shall  be 
furnished  to  the  said  school  building. 

Xo  answer  to  this  petition  was  filed  by  the  re8j)ondent,  and 
a  hearing  in  the  matter  was  held  January  15th.  The  petitioner 
appeared  by  counsel.  No  testimony  was  presented.  The  facts 
stated  by  counsel,  however,  were  agreed  to  by  the  respondent, 
and  concisely  are  as  follows: 

That  in  the  year  1916  an  appropriation  of  $35,000  was  made 
by  the  voters  of  the  school  district  of  the  borough  of  Alpha  in 
the  county  of  Warren,  to  enlai^e,  remodel,  and  equip  Alpha 
schoolhouse  No.  1,  Of  said  sum  of  $35,000,  $33,500,  was  to 
be  used  for  the  building  and  remodeling  of  the  school  building, 
and  $1,500  for  the  equipment.  All  of  the  appropriation  of 
$33,500  has  either  been  expended  or  contracts  have  been  entered 
into  by  petitiwier  for  the  expenditure  thereof.  The  building 
as  erected  is  wired  for  lighting,  and  a  ventilating  system  has 
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been  installed  therein  to  be  operated  by  electric  current,  and  a 
pump  with  which  to  supply  water  for  drinking  and  sanitary 
purposes  to  be  operated  by  electricity  has  been  installed  thwein. 
That  the  terminus  of  the  lines  of  the  respondent  is  300  feet 
distant  from  the  building;  that  the  building  is  about  completed 
and  ready  for  occupancy,  and  that  it  is  necessary  to  have  elec- 
tric current  for  the  purpose  aforesaid ;  and  that  application  had 
been  made  to  the  respondent  for  the  eirtension  of  its  lines  and 
the  furnishing  of  current  to  the  petitioner  for  the  purposes  afore- 
said ;  that  the  said  application  had  been  denied  by  the  respondent, 
although,  it  admitted  that  the  income  from  the  investment  or 
expenditure  necessary  to  make  the  extension  would  justify  such 
investment  or  expenditure.  All  of  the  above  facts  were  admitted 
by  the  respondent,  and  it  agreed  to  make  the  extension,  if  the 
petitioner  would  pay  the  costs  thereof,  under  some  indefinite 
arrangement  to  be  reimbursed  during  the  term  of  five  years  fol- 
lowing, alleging  that  the  financial  condition  of  the  company 
would  not  justify  the  expenditure  of  the  moniey  required  to  make 
this  extension.  Witnesses  were  produced  by  the  respondent  to 
show  the  financial  ccmdition  of  the  company. 

It  appears  that  the  Eastern  Pennsylvania  Power  Company 
leases  practically  all  of  its  property  from  the  Pennsylvania 
Utilities  Company,  a  cwporation  of  the  state  of  Pennsylvania* 
Under  this  lease  an  adjustment  of  the  expenditures  that  are  an- 
nually made  is  made  by  adding  to  the  annual  rental  of  $3,000 
7|  per  cent  for  the  new  construction  work. 

The  balance  sheet  of  the  respondent  company  shows  current 
and  accrued  liabilities  totaling  i4[>proximately  $64,000.  The 
a^pregate  working  assets  and  current  assets  approximate  $20,000, 
showing  an  excess  of  liabilities  over  assets  of  oome  $44,000. 

Approximately  $40,000  is  owing  by  respondent  to  the  Penn- 
sylvania Utilities  Company  for  capital  expenditures.  There 
are  no  pressing  or  urgent  liabilities  of  the  company.  Its  finan- 
cial condition,  as  shown  by  the  balance  sheet  offered  as  an  exhibit, 
indicates  that  the  company,  generally  speaking,  might  not  be 
justified  in  undertaking  increased  or  additional  expenditures 
at  this  time. 

Under  present  abnormal  conditions,  the  Board  will  not  en- 
courage the  making  of  extensions.    The  government,  as  well  as 
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mil  patriotic  interests  of  the  country,  is  urging  the  people  to 
loan  their  money  to  the  government  for  war  nee^sities.  It 
properly  insists  that  municipalities  and  corporations  defer 
present  financing,  but  it  is  not  meant  that  utilities  are  to  be 
relieved  of  all  obligations  in  matters  of  extensions.  There  are 
numerous  extensions  which  should  be  made,  even  in  war  times, 
notwithstanding  the  general  policy  of  the  Board,  just  stated. 

The  extension  applied  for  is  for  a  public  school  building  con- 
taining twelve  class  rooms.  The  water  supply  to  the  school  is 
from  a  well,  from  which  the  water  is  drawn  by  a  pump  to  be 
operated  by  electric  current.  The  water  thus  obtained  is  used 
for  drinking  purposes  and  supplying  the  wash  rooms  and  toilets. 
The  ventilating  system  provided  in  the  school  is  furnished  by 
fans  operated  by  electric  current.  The  building  is  wired  for 
lighting  purposes,  and  at  sometimes  lights  will  be  essential  to 
the  proper  operation  of  the  school.  As  a  public  policy  the  main- 
tenance of  a  school,  particularly  in  localities  such  as  Alpha 
borough,  is  necessary;  and  for  the  proper  conduct  of  a  school 
building,  erected  as  is  the  building  in  question,  electric  current 
is  essentially  an  asset  to  the  successful  operation  and  maintenance 
of  the  school. 

An  investigation  of  the  cost  of  the  .extension  made  by  one  of 
the  inspectors  of  this  Board  shows  the  total  cost  of  same  to  be 
$252,  and  the  estimate  of  the  Board's  inspector  of  the  annual 
cost  to  the  company  to  supply  service  under  the  proposed  exten- 
sion amounts  to  $139.96.  The  estimated  lighting  revenue  and 
power  revenue  to  be  received  therefrom  aggregates  $205,  show- 
ing an  annual  profit  to  the  company  of  $65.04.  Under  the 
necessity  of  the  present  application,  and  inasmuch  as  it  involves 
an  expenditure  of  but  $252,  the  Board  is  of  opinion  that  the 
present  case  would  work  no  hardship  on  llie  respondent  to  raise 
the  small  sum  of  money  needed  for  this  profitable  extension. 

We  find  and  determine:  (1)  That  the  desired  extension  to  the 
school  is  reasonable  and  practicable,  and  will  furnish  sufficient 
business  to  justify  the  construction  and  maintenance  of  the  same ; 
(2)  that  the  financial  condition  of  the  Eastern  Pennsylvania 
Power  Company  reasonably  warrants  the  original  expenditures 
required  in  making  and  operating  such  extension.  At  the  hear- 
ing the  company  expressed  itself  as  willing  to  make  the  said 
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extension  if  the  Board  deemed  it  advisable  and  desirable.  Und^ 
such  circumstances,  an  order  will  not  be  made  at  this  time. 

Dated,  March  12,  1918. 

Board  of  Public  Utility  Commissioners,  Ralph  W.  E.  Donges^ 
President;  John  W.  Slocum,  Alfred  S.  March,  Commissioners* 

Note. — In  requiring  a  telephone  utility  to  make  a  line  extension^ 
the  California  Commission  said :  "The  Commission  realizes  the  dif- 
ficulties experienced  by  all  public  utilities  during  the  present  ab- 
normal period  due  to  war  activities.  The  high  cost  of  money  and 
diflBculty  in  securing  it,  the  scarcity  and  high  cost  of  material  and 
other  factors,  must  of  necessity  be  taken  into  consideration/'  Mac- 
key  V.  California  Teleph.  &  Light  Co.  Decision  No.  5087,  Case  No- 
1168,  Jan.  31,  1918. 


UTAH  PUBLIC  UTIIilTIES  COMMISSION. 

RE  BEAR  RIVER  VALLEY  TELEPHONE  COMPANY. 
[Case  No.  18.] 

Depreciation  —  Telephones  —  Allowance. 

1.  A  telephone  utility  was  directed  annually  to  set  aside  a  reserve 
based  upon  6i  per  cent  of  the  value  of  its  property  to  provide  for  de- 
preciation, deterioration,  and  obsolescence  in  its  property  and  equip- 
ment. 

Return  —  Telephones  —  War, 

2.  A  telephone  utility  was  permitted  to  increase  its  rates  to  pro- 
tect its  investment  during  the  period  of  inflated  prices  of  labor  and 
material  due  to  war  conditions,  where  it  has  never  been  able  to  care 
for  depreciation  out  of  earnings  and  its  present  income  is  insuflicient  to 
pay  interest  on  its  bonded  indebtedness  and  allow  a  normal  return  on 
the  investment. 

Service  —  Telephones  —  Bural  lines  —  Stations  —  Numher, 

3.  All  stations  in  excess  of  eight  on  single  rural  telephone  lines 
should  be  removed  for  the  betterment  of  the  service. 

[March  25,  1918.] 

Application  by  the  Bear  River  Valley  Telephone  Company 
for  permission  to  increase  certain  exchange  rates;  granted. 

Bloody  Commissictfier :  Applicant  is  a  corporation  organized 
in  1905,  and  having  headquarters  at  Tremont<Hi,  Box  Elder 
county,  Utah. 
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The  company  owns  and  operates  a  telephone  system,  serving 
Tremonton  and  surrounding  cities,  towns,  and  villages. 

Bequest  is  made  in  an  application  filed  September  13,  1917, 
for  permission  to  advance  certain  of  its  exchange  rates,  in  order 
to  meet  advancing  costs  of  material  and  labor. 

After  due  notice,  a  public  hearing  was  held  at  Tremonton, 
on  Friday,  March  8,  1918.  The  company  was  represented  by 
the  following  oflScers:  J.  Y.  Ferry,  President,  P.  M.  Hansen, 
Director,  Paul  Heitz,  Manager,  E.  J.  Winzeler,  Asst.  Mgr. 

There  were  no  appearances  in  behalf  of  patrons  of  the  com- 
pany. 

Extent  and  Quality  of  Service. 

The  company  entered  the  telephone  field  in  1905,  and  has 
one  central  exchange  located  in  Tremonton.  Its  lines  radiate 
in  all  directions,  serving,  in  addition  to  Tremonton,  Bear  Eiver 
City,  Corinne,  Thatcher,  Penrose,  Point  Lookout,  Howells,  Poca- 
tello  Valley,  Garland,  Fielding,  Collinston,  Beaver  Dam,  Dewey- 
ville,  Honeyville  and  Riverside,  all  in  Box  Elder  county,  Utah. 
Its  service  is  also  available  to,  and  used  by,  widely  scattered 
farming  and  ranching  districts  outside  of  the  towns  named. 

In  order  to  cover  this  field,  its  lines  run  south  about  24  miles, 
west  about  21  miles,  north  about  13  miles,  and  east  about  19 
miles,  with  many  branches  in  all  directions  from  the  main  leads. 
In  all,  the  company  owns  192  miles  of  pole  line,  carrying  about 
700  miles  of  wire. 

A  total  of  525  subscribers  are  served  by  the  one  exchange,  no 
toll  charge  being  made  for  service  over  the  company's  lines. 

The  company's  lines  connect  at  Brigham  city,  Utah,  with 
the  Mountain  States  Telephone  &  Telegraph  Company's  lines, 
thus  making  available  to  all  of  its  subscribers  the  toll  service 
of  the  latter  company. 

The  rates  now  in  effect  are  as  follows : 

Private  line  for  business  in  Tremonton $3.00  per  month 

Private  line  for  residence  in  Tremonton   2.50  per  month 

Kiiral  and  party  lines  in  all  parts  of  the  system 1.75  per  month 

Permission  is  asked  to  advance  rates  on  private  business  tele- 
phones from  $3  to  $3.25  per  month,  and  on  rural  and  party  lines 
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from  $1.76  to  $2  per  month.     No  advance  in  private  residence 
telephones  in  Tremonton  is  contemplated  in  the  application. 

Testimony  was  that  the  company  is  giving  its  subscribers  good 
service.  It  was  planned,  however,  to  reduce  the  number  of 
stations  served  on  one  line  in  far-out  rural  sections,  so  as  to 
further  improve  the  service  on  those  lines.  About  half  of  the 
subscribers  are  provided  with  magneto  telephones,  the  other  half 
being  operated  by  the  common  battery  system. 

FiTiances, 

No  physical  valuation  of  this  property  has  been  made  by 
the  Commission.  To  arrive  at  the  value  of  the  plant  and  equip- 
ment, it  is  necessary,  therefore,  to  rely  upon  the  books  of  the 
company,  which  have  been  kept  in  a  fairly  satisfactory  manner. 
The  book  value  of  the  plant  at  the  end  of  1917,  as  derived  from 
this  source,  was  $44,764.03,  made  up  as  follows: 

Plant  inTestmeiit  Jany.  1,  1917  $42,307.38 

New  construction  during  1917   926.65 

Keal  estate 250.00 

Office  furniture  and  fixtures 530.00 

Investment  during  1917  of  new  funds  in  equipment  on  hand  at 

the  end  of  the  year 750.00 

Total    $44,764.03 

[1]  During  the  time  the  plant  has  been  in  operation,  there 
has  been  but  $1,Y00  charged  off  as  depreciation,  this  having 
been  done  in  1914  and  1916.  It  is  aj^arent  that,  in  order  to 
insure  funds  for  replacements  to  keep  the  plant  in  condition  to 
render  proper  service,  there  should  annually  be  set  aside  a  fairly 
liberal  depreciation  reserve,  out  of  which  replacements  should 
be  paid  for,  as  made  necessary  by  inevitable  deterioration  of 
pole  lines,  and  wear  and  tear,  as  well  as  obsolescence  of  equip- 
ment. Until  such  time  as  the  C(»nmis8ion  shall  make  a  moro 
definite  ruling  on  this  question,  the  applicant  should  therefore 
provide  for  depreciation  at  the  rate  of  6 J  per  cent  on  the  present 
book  value  of  the  property. 

It  was  testified  by  the  manager  that  the  property  has  been 
kept  in  first-class  condition,  and  that  the  increase  in  the  cost 
of  materials  and  labor  that  would  be  necessary  to  reproduce  the 
plant  new  at  this  time  would  more  than  offset  the  depreciation 
that  has  taken  place.     Further  testifying,  the  manager  said  he 
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would  be  willing  to  buy  the  properly  at  the  book  value  shown, 
$44,764.03. 

[2]  Assuming,  therefore,  that  figure  as  a  fair  valuation  of  the 
company's  property  for  rate-making  purposes,  we  have  next  to 
consider  its  income. 

The  total  receipts  from  all  sources  for  the  year  1917,  as  shown 
by  the  books,  were  $17,361.26.  Of  this  sum  $4,880.20  was  from 
tolls  on  connecting  lines,  only  a  percentage  of  which  is  retained 
by  the  company.  The  net  amount  received  from  tolls  was  $1,- 
414.54.  Another  item  in  the  gross  receipts  was  for  labor  and 
material  furnished  the  Oregon  Short  Line  Railroad  Company, 
amounting  to  $600.75.  This  sum  is  not  properly  income,  but 
is  a  return  to  the  company's  treasury  of  expenditures  made  on 
account  of  material  and  labor,  and  should  be  so  handled.  If 
this  were  done  the  income  shown  would  be  as  follows : 

Receipts  from  rents   $11,880.31 

Net  receipts  from  tolls  1,414.54 

Total  $13,294.85 

Disbursements  for  the  year,  after  adjusting  the  labor  and 
material  item,  and  the  payment  of  the  percentage  of  toll  charges 
to  connecting  lines,  and  excluding  interest  and  dividend  pay- 
ments, totaled  $11,319.53. 

This  leaves  a  balance  of  $1,975.? 2,  out  of  which  to  pay  bond 
interest,  provide  for  depreciation,  and  pay  dividends  to  stock- 
holders. However,  testimony  showed  that  the  company  was 
called  upon  for  an  extraordinary  expenditure  during  1917,  of 
a  sum  estimated  at  $2,000  to  $2,500  to  repair  damage  caused 
by  an  unusual  and  violent  storm  of  wind  and  snow  which  broke 
down  long  stretches  of  line.  Assuming  that  on  this  account 
expenditures  were  $2,500  above  normal,  and  crediting  this 
$2,500  to  ihe  year's  earnings,  there  would  be  a  balance  of 
$4,475.32  to  take  care  of  interest,  dividends,  and  depreciation. 
Even  this  apparently  would  be  insufficient.  The  three  items 
mentioned  would  require  earnings  of  $6,049.66,  divided  as  fol- 
lows: 

Interest  on  $19,000  bonds  outstanding,  at  6  per  cent $1,140.00 

Depreciation  at  «i  per  cent  on  $44,764.03 2,909.66 

Dividend  to  stockholders  8  per  cent  on  $25,000  stock  outstanding    2,000.00 


Total $6,040.66 

1^0  doubt  some  items  charged  on  the  company's  books  to  main- 
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lenance  and  repairs  would  be  more  properly  chargeable  to  de- 
preciation reserve,  if  such  reserve  had  been  accumulated,  but 
even  that  would  not  be  sufficient  to  cover  the  deficit  that  seems 
inevitable  if  a  depreciation  reserve  is  provided  for,  and  interest 
charges  and  dividends  are  paid,  and  if  there  is  no  increase  in 
earnings. 

The  increase  of  rates  asked  for  would,  add  to  the  income, 
$1,569,  annually,  based  upon  the  present  number  of  subscribers. 
Testimony  was  that  no  large  increase  of  business  could  be  ex- 
pected, the  field  being  now  pretty  well  covered. 

The  abnormal  rise  in  the  cost  of  labor  and  materials  is  recog- 
nized, and  in  the  absence  of  any  immediate  prospect  of  a  decline 
to  normal  conditions,  it  is  evident  that  a  corporation,  such  as 
the  applicant,  which  in  the  past  has  not  been  able  to  create  a 
depreciation  reserve,  or  a  sufficient  surplus  of  earnings  out  of 
which  adequately  to  care  for  depreciation,  should  be  permitted 
to  protect  its  investment  by  an  adjustment  of  rates  that  may 
remain  in  effect  during  the  period  of  inflated  prices. 

Findings. 

I,  therefore,  find  ihe  facts  to  be: 

1.  That  the  book  value  of  the  company's  plant  and .  equip- 
ment at  the  close  of  the  year  1917  was  $44,764.03. 

2.  That  the  present  revenue  is  insufficient  to  meet  operating 
expenses,  provide  for  adequate  depreciation,  pay  interest  on 
bonded  indebtedness,  and  give  a  normal  rate  of  return  on  in- 
vestment. 

3.  That  the  company  should  set  up  a  depreciation  reserve 
based  upon  6^  per  cent  of  the  value  of  the  property. 

4.  That  applicant  should  be  permitted  to  file  a  new  schedule 
of  rates,  effective  April  1,  1918,  increasing  the  rates  on  in- 
dividual business  telephones  from  $3  to  $3.25  per  month,  and 
increasing  the  rates  on  rural  or  party  telephones  from  $1.75  to 
$2  per  month ;  individual  residence  rates  in  Tremonton  to  remain 
the  same  as  now,  $2.50  per  month. 

[3]  5.  That  as  soon  as  practicable  rural  lines  having  more 
than  eight  stations  on  a  line  should  be  relieved  of  the  excess 
stations  for  the  betterment  of  the  service. 

An  appropriate  order  will  be  issued. 

All  concur. 
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Note. — Depreciation  of  telephones. 

In  Northern  Indiana  &  S.  M.  Teleph.  Teleg.  &  Cable  Co.  (Ind.) 
No,  2773,  Feb.  26,  1918,  in  allowing  as  a  depreciation  fund,  an 
amount  equal  to  5  per  cent  annually  of  the  physical  value  of  a  tele- 
phone companjr's  property,  the  Indiana  Commission  said:  "It  has 
been  our  experience,  and  it  is  manifestly  clear  to  all  fair-minded 
people,  that  telephone  property  begins  to  depreciate  from  the  day 
the  construction  of  the  plant  begins.  The  principal  causes  for  de- 
preciation are,  wear  resulting  from  use,  and  which  is,  undoubtedly, 
the  dominant  factor  in  the  deterioration  of  the  switchboard,  which 
has  a  life  varying  from  ten  to  fifteen  years ;  tools,  automobiles,  wag- 
ons, and  many  other  things  decrease  rapidly  in  value  from  the  same 
cause.  The  physical  decay  resulting  from  age,  rust,  oxidization,  or 
exposure  to  the  elements  is  another  cause  of  deterioration,  and  with 
cause  the  distribution  system  or  outside  plant,  as  it  m  usually  called, 
to  suffer  the  most,  but  does  not  apparently  affect  the  exchange  or 
inside  part  of  the  telephone  property.  Breakage  resulting  from  ac- 
cident to  materials  of  all  kinds,  sleet  storms,  damage  from  fire, 
caused  by  lightning  or  otherwise,  are  elements  for  earnest  considera- 
tion in  determining  depreciation. 

"Another  element  to  be  ccHisidered  in  connection  with  the  item  of 
depreciation  is  obsolescence,  resulting  from  inventions  of  something 
new,  more  efficient,  or  economical,  which  the  owners  of  telephone 
property  must  necessarily  install  and  thus  necessitating  the  abandon- 
ment of  good  property  long  before  it  ceases  to  be  useful.  It  is  true, 
as  well  said  by  many  Commissions,  that  property  of  this  character 
should  be  amortized  off  over  a  period  of  years,  yet  it  is  seldom  done. 
It  is  manifestly  clear  that  all  of  the  aforesaid  causes  operate,  to  a 
greater  or  less  degree,  to  reduce  the  physical  value  of  telephone 
plant,  so  that  at  the  end  of  twenty  years  we  find  little  of  the  origi- 
nal property  in  use.  It  is,  however,  a  fact  that  parts  of  telephone 
property  may  be,  by  repairs,  kept  in  good  physical  condition  for  even 
a  longer  period  of  time,  but  not  generally.  The  different  parts  have 
a  certain  life  which  can  be  reasonably  closely  estimated." 

In  Ee  Sparta  Teleph.  Co.  (111.)  No.  5320,  Oct.  10,  1917,  an  allow- 
ance of  6  per  cent  of  the  cost  new  of  the  depreciable  property  of  a 
telephone  company  was  made  for  the  depreciation  reserve  in  a  valua- 
tion for  rate  making. 

An  annual  depreciation  reserve  allowance  of  6  per  cent  of  the  cost 
new  of  a  telephone  plant,  as  shown  by  the  Commission's  engineers' 
valuation,  was  made  in  ascertaining  the  utility's  expenses  for  rate 
making.  Ee  Cass  Teleph.  &  Teleg.  Co.  (111.)  No.  6480,  Dec.  18, 
1917. 

Depreciation  was  figured  at  6  per  cent  of  the  reproduction  cost 
new  of  a  telephone  system  in  ascertaining  the  operating  expenses. 
Re  Mississippi  Valley  Teleph.  Co.  (111.)  No.  4663,  Sept.  5,  1916. 
i>.U.R.19l8C.  r^  1 
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In  Re  Star  Teleph.  Co.  No.  3394,  Feb.  1,  1918,  the  Indiana  Com- 
mission allowed  4  per  cent  annually  to  provide  for  depreciation  of  a 
telephone  company  whose  property  had  not  been  subjected  to  depreci- 
ation by  sleet  storms,  but  was  suffering  deterioration  on  sulphur. 

Seven  per  cent  of  the  value  of  rural  telephone  plant,  consisting  al- 
most entirely  of  outside  construction,  was  allowed  for  annual  de- 
preciation. Re  Battle  Creek  Farmers  Teleph.  Co.  (S.  D.)  Order 
1-2867,  Dec.  18,  1917. 

In  Walker  v.  Hermosa  Teleph.  Co.  (S.  D.)  No.  2925,  Feb.  27, 
1918,  the  company  was  required  to  set  aside  as  depreciation  reserve 
not  less  than  7  per  cent  of  the  value  of  its  plant. 


CAIilFORNIA  RAIIiROAD  COMMISSION. 

A.  S.  POOL  et  al. 

V, 

MOKELXJMNE  RIVER  POWER  &  WATER  COMPANY. 
[Decision  No.  5051;  Case  No.  1138.] 

Service  —  Jurisdiction  of  Commission  —  Water  —  Purity  of  supply. 

The  California  Commission  has  no  jurisdiction  to  pass  on  the  puri- 
ty or  healthful  quality  of  water  furnished  by  a  utility,  as  that  matter 
rests  in  the  jurisdiction  of  the  State  Board  of  Health. 

[January  17,  1918.] 

Complaint  against  Mokelmnne  River  Power  &  Water  Com- 
pany for  failure  to  supply  sufficient  water  of  a  healthful  quality 
to  consumers  in  and  about  Valley  Springs;  complaint  with  ref- 
erence  to  purity  of  water  dismissed  for  lack  of  jurisdiction; 
defendant  ordered  to  make  certain  improvements  in  its  water 
system. 

Appearances:  Chas.  P.  Snyder  for  complainants;  Frank  J. 
Solinsky  for  defendant. 

By  the  Commission :  The  issues  raised  by  the  pleadings  are 
whether  defendant  properly  maintains  its  ditches,  flumes,  reser- 
voirs, and  works  to  furnish  a  sufficient  supply  of  water  for  irriga- 
tion and  domestic  use  in  and  about  Valley  Springs,  Calaveras 
coimty,  and  whether  the  water  furnished  is  pure  and  healthful. 

A  public  hearing  in  the  matter  was  held  by  Examiner  West- 
over  at  Valley  Springs. 
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•Defendant  is  a  corporation  which  owns  and  operates  a  canal 
by  which  water  is  diverted  from  the  south  fork  of  the  Mokelumne 
river  at  a  point  in  the  southwest  quarter  of  section  16,  town- 
ship 6  north,  range  13  east,  and  terminates  at  a  point  near  Wal- 
lace in  section  14,  township  4  north,  range  9  east.  There  are 
several  reservoirs  along  the  canal  and  laterals  leading  from  it. 
All  of  the  works  are  located  in  Calaveras  county. 

The  water  for  use  in  Valley  Springs  is  diverted  from  the  main 
canal  at  a  point  about  2  miles  northerly  from  that  place,  and  is 
brought  in  open  ditch,  flume,  and  pipe  to  an  earth  reservoir  near 
the  town.  It  is  in  testimony  that  the  main  canal  has  a  capacity 
of  about  600  miner's  inches  to  the  point  where  water  is  diverted 
to  the  Valley  Springs  reservoir;  that  the  amount  of  water  near 
the  head  of  the  canal  in  October,  1917,  varied  from  460  to  560 
miners'  inches^  and  that  loss  at  times  is  practically  this  latter 
amount. 

It  appears  that,  in  addition  to  natural  loss  of  water  from  the 
system,  there  is  a  considerable  waste  by  irrigators,  and  that  this 
is  made  possible  by  lax  methods  in  measurement  and  distribution 
of  the  water  sold,  all  of  which  is  a  measurement  rate.  Accurate 
measurement,  better  maintenance  of  ditch  banks,  and  repair  of 
leaky  flume  and  pipe,  will  add  largely  to  the  otherwise  available 
supply  during  seasons  of  shortage.  It  appears  also  that  the 
reservoir  cannot  be  drained  and  so  cleaned,  and  that  grass  and 
weeds  have  been  allowed  to  accumulate  in  the  lateral  leading  to 
the  reservoir.  The  reservoir  is  inclosed  by  two  fences,  the  outer 
one  of  which  incloses  about  14  acres  of  land.  These  fences 
appear  to  have  been  out  of  repair  at  times,  so  that  cattle  gained 
entrance  to  the  inclosure. 

The  question  of  the  healthful  quality  of  the  water  is  one  to  be 
passed  upon  by  the  State  Board  of  Health.  Measures  tending 
to  improve  the  service  are  provided  in  the  order. 

Note— In  Ee  Vernon  Waterworks  Plant,  No.  3085,  Aug.  28, 
1917,  the  Indiana  Commission  refused  to  approve  a  schedule  of  water 
rates  so  far  as  it  contained  rates  for  dwellings  and  hotels,  upon  the 
ground  that  the  water  which  was  served  was^  admittedly  impure  and 
unhealthy,  and  the  Commission  would  not  impliedly  approve  of  an 
unsanitary  and  unsafe  service. 
P.U.R.1918C. 
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CALIFORNIA  RAILROAD  COMAtlSSION. 

BE  SOUTHWESTEEN  HOME  TELEPHONE  COMPANY. 

[Decision  No.  6057;  Application  No.  3055.] 

Commissions  —  Jurisdiction  —  Refinancing    utility  —  Agreement    be- 
tween  utility  and  setmrity  holders  —  Necessity  for  approval. 

An  agreement  between  a  utility  and  its  security  holders^  detailing 
a  plan  for  the  payment  of  its  floating  indebtedness  and  for  the  return 
of  pledged  bonds  to  its  treasury,  by  reducing  the  interest  on  outstand- 
ing notes,  setting  aside  earnings,  waiving  the  sinking-fund  provision  of 
a  trust  deed,  assessing  outstanding  stock,  and  deferring  interest  pay- 
ments on  outstanding  bonds,  need  not  be  approved  by  the  California 
Commission. 

[January  18,  1918.] 

Application  of  Southwestern  Home  Telephone  Company  ask- 
ing permission  to  issue  other  securities  in  place  of  bonds  and 
to  provide  for  payment  of  floating  debt  as  refinancing  plan; 
granted,  with  modifications. 

Appearances :    E.  Holtby  Myers  for  applicant 

Gordon,  Commissioner:  In  this  application,  as  amended, 
Southwestern  Home  Telephone  C  ompany  asks  authority  to  issue 
two-year  6  per  cent  notes  in  the  aggregate  face  amount  of  $89,- 
050;  to  pledge  $177,500  face  value  of  its  first-mortgage  bonds 
to  secure  the  payment  of  said  notes  and  to  issue  trustee's  certifi- 
cates in  amounts  and  for  purposes  hereinafter  stated.  The 
purpose  of  the  application  is  mainly  to  refund  outstanding  in- 
debtedness, to  be  secured  by  the  same  amount  of  bonds  now 
outstanding. 

The  Railroad  Commission  in  its  decision  No.  1296,  dated 
February  24,  1914  (4  Cal.  R.  C.  247),  reviewed  the  financial 
history  of  Southwestern  Home  Telephone  Company  and  called 
attention  to  the  unsatisfactory  financial  condition  of  this  com- 
pany. To  improve  such  condition,  the.  Commission  suggested 
a  reduction  of  applicant's  bonded  indebtedness  by  the  conversion 
of  a  portion  of  this  indebtedness  into  stock  or  by  some  method 
equally  satisfactory ;  tf  reduction  of  applicant's  floating  indebted- 
ness by  the  amount  paid  as  dividends  during  the  past,  three  or 
four  years,  or  by  such  other  means  as  shall  reduce  this  indebted* 
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tiees  to  a  conservative  basis;  the  cancelation  of  the  300,000  shares 
of  "contract  stock"  as  well  as  the  cancelation  of  the  stock  held 
by  the  trustee  nnder  applicant's  mortgage.  The  testimony  shows 
that  the  300,000  shares  of  stock  and  the  stock  held  by  the  trustee 
have  been  canceled.  Applicant  has,  however,  been  unable  to 
induce  any  of  its  bondholders  to  convert  a  part  of  their  bonds 
into  stock,  nor  has  it  been  successful  in  obtaining  funds  to  reduce 
its  floating  indebtedness. 

Southwestern  Home  Telephone  Company  has  reported  to  the 
Railroad  Commission  during  the  years  1914,  1915,  and  1916 
revenues  and  expenses  as  follows : 


Item. 

1916. 

1915. 

1914. 

ODeratinflf  revenues 

$80,252.16 
47,484.40 

$79,069.94 
38,552.38 

$77,772.48 

OBeratinfir  exDenses    

31,539.79 

Net  operating  revenues 

Taxes  assignable  to  operations 

$32,767.76 
4,604.63 

$40,517.56 
4,262.83 

$46,232.69 
4,171.34 

ODeratini?    income 

$28,263.13 
175.00 

$36,254.73 
952.81 

$42,061.35 

Nonoperating  revenue — net   

102.55 

Gross   income    

$28,438.13 

$4,343.30 
916.00 
651.27 
300.00 

16,125.00 
8,084.96 

$37,207.54 
$  4,015.00 

15,900.00 
8,051.50 

$42,163.90 

Deductions — 
Rent  for  lease  ol  nlant 

$  4,015.00 

Rent  for  telephone  offices 

Rent  for  poles,  conduits,  etc 

Rent  for   instruments    

861.00 
68.75 

Tnfitrpfif.  nn    fiindprl    debt    

15,900.00 

Other  interest   

8,188.49 

Miscellaneous     ..•••... 

32.56 

Total  deductions , 

$30,420.53 

$27,966.50 
9,241.04 

$29,065.80 

Net  itieoiiM'^-^aurDlus 

13,098.10 

Loss 

$  1,982.40 

The  variations  in  the  company's  surplus  account  are  shown 
by  the  following  statement: 


Item. 

1916. 

1915.        1        1914. 

SnmliiR  heorinnincF  of  vear • . 

$12,802.97 
852.17 

$  1,273.23 

Miacellftneous  items    ...** 

•2,288.70,      $  1,273.23 

8«iirn1iia  from  nnerations 

9,241.04        13,098.10 

Total  surplus  and  additions  . . 
Deductions — 

T^MM   f nr   vear         

$13,655.14      $12,802.97 

l,982.4o' 
8,251.65; 
3,312.57. 

$14,371.33 

Depreciation  not  covered  by  reserve 
Miscellaneous    

$10,906.03 
2,192.07 

Total   deductions    

$13,546.52                        j      $13,098.10 

Surplus  end  of  year 

$      308.62      $12,802.97.      $  1,2Y3.23 

•Difference  to  balance. 
P.U.R.1918C. 


Digitized  by 


Google 


576  *    CALIFORNIA  RAILROAD  COMMISSION. 

The  maintenance  expenses  of  the  company  in  1915  are  re- 
ported at  $6,387.36,  and  in  1916,  at  $21,162.12.  The  1916 
maintenance  expenses  include  $12,793.07  allowed  for  deprecia- 
tion of  plant  and  equipment.  The  general  and  miscellaneous 
operating  expenses  of  the  company  were  reduced  from  $12,693.93 
in  1915  to  $7,224.39  in  1916. 

On  June  30,  1917,  Southwestern  Home  Telephone  Company 
reported  assets  and  liabilities  in  the  following  amounts: 

A88et8. 

-Capital  $505,888.05 

Construction  in  progress  628.67 

Cash  in  hands  of  trustee $     369.10 

Exchange,  petty  cash   110.00 

First  National  Bank,  Redlands  2,634.03 

3,114.03 

Bills  receivable    $      167.29 

Accounts,  subscribers,  and  agents  694.75 

Miscellaneous   accounts 1,041.27 

Materials  and  supplies    23,358.06 

25,261.37 

Hedlands  bonds  in  hands  of  trustee $  3,500.00 

Prepaid  directory  expenses  104.05 

Advance  taxes    420.34 

Unamortized  debt  discount  and  expense 91,365.85 

Inventory  expense   7,348.96 

102,739.29 

Total  assets    $637,631.32 

Liabilities. 

-Capital  stock $  88,769.50 

Bonds     422,500.00 

Redlands  Home   $100,000.00 

Southwestern    322,500.00 

Bills  payable    89,237.50 

Advance   payments — subscribers    1,024.62 

Accounts   payable    4,194.56 

Miscellaneous   liabilities    254.46 

J.  H.  Logic,  trustee   2,120.05 

Customer's   deposits    1,261.94 

Pay  roll     1,061.05 

Matured  interest,  ftmded  debt    5,697.90 

Matured,  other  interest  1,105.82 

Depreciation  reserve     20,317.14 

•Surplus '. 66.78 

Total  liabilities   $637,631.32 

The  balance  sheet  of  June  30,  1917,  does  not  include  the 
$177,500  face  value  of  bonds  pledged  to  secure  the  payment  of 
short-term  notes. 

Counsel  for  applicant  frankly  admits  that  the  company  is 
unable,  because  of  the  small  net  earnings,  its  large  indebtedness, 
:and  the  condition  of  tiie  security  market  at  present,  to  secure 
^.U.R.1918C. 
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funds  tim>ugh  tbe  issue,  of  either  stock  or  bonds.  It  iias^  there- 
fore, become  necessary  to  devise  a  plan  for  refinancing  the  com- 
pany through  funds  obtained  from  the  owners  and  holders  of 
the  company's  stock,  bonds,  and  notes.  These  funds  are  to  be 
obtained  through  the  payment  of  an  annual  stockholders'  assess- 
ment of  not  less  than  $2,000  for  a  period  of  ten  years;  through 
the  appropriation  of  net  earnings  in  the  stmi  of  $2,000  annually 
for  a  period  of  three  years  and  $3,000  annually  for  a  period  of 
seven  years ;  through  the  waiver  for  a  period  of  ten  years  of  the 
sinking-fund  provision  of  the  trust  deed  securing  the  payment 
of  the  Southwestern  Home  Telephone  Company  bonds ;  through 
the  postponement  of  the  collection  of  the  April  interest  coupons 
attached  to  said  bonds ;  and  through  the  reduction  of  the  annual 
interest  on  applicant's  outstanding  notes  from  7  and  8  per  cent 
to  6  per  cent  per  annum. 

Applicant  estimates  that,  through  the  carrying  out  of  this 
plan,  it  will  secure  funds  sufficient  to  pay  its  $89,060  of  short- 
tena  notes  and  thereby  regain  possession  of  the  $177,050  of 
bonds  pledged  to  secure  the  payment  of  the  notes.  Any  surplus 
remaining  after  the  payment  of  the  $89,050  of  notes  and  the 
deferred  April  interest  coupons  will  be  used  to  pay  in  part  the 
$100,000  of  bonds  issued  by  the  Kedlands  Home  Telephone 
Company.  The  Southwestern  Home  Telephone  Company  owns 
all  of  the  outstanding  stock  of  the  Kedlands  Home  Telephone 
Company,  and  operates  its  properties  under  a  lease,  paying  as 
a  rental  all  of  the  expenses  and  fixed  charges  of  the  Redlands 
company. 

Applicant  has  an  authorised  stock  issue  of  $1,000,000,  divided 
into  1,000,000  shares  of  the  par  value  of  $1  each.  On  June 
30,  1917,  it  reported  88,769^  shares  of  stock  outstanding.  It 
appears  that  the  ownership  of  this  stock  is  widely  scattered,  there 
being  about  seventy  stockholders.  In  "exhibit  No.  V  applicant 
reports  that  at  a  stockholders'  meeting  held  December  14,  1917, 
73,912^  shares  of  stock  were  represented.  The  stockholders  by 
nnanimoto  vote  authorized  the  board  of  directors  to  levy  for  a 
period  of  ten  years  a  $2,000  assessment  annually.  The  author- 
ity granted  to  the  board  of  directors  is  contingent  upon  all  of 
the  provisions  of  tibe  reorganization  plan  being  carried  out 

In  addition  to  paying  $2,000  annually  for  ten  years  in  the 
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form  of  an  assessment^  the  plan  requires  the  stockholders  to  ap- 
propriate from  net  earnings  $2,000  per  annum  during  a  period 
of  three  years  and  $3,000  per  annum  during  a  period  of  seven 
years  for  the  purpose  of  paying  off  the  note  indebtedness  and 
the  deferred  interest  coupons.  Mr.  Charles  A.  Rolfe,  president 
of  the  Southwestern  Home  Telephone  Company,  testified  that, 
in  his  opinion,  the  company  will  have  suflScient  net  earnings  to 
make  these  appropriations.  He  expects  a  gradual  increase  in 
the  earnings,  and  hopes  through  this  reorganization  plan  to 
eliminate  all  attorneys^  fees  and  expenses  incidental  to  refinanc- 
ing. 

Southwestern  Home  Telephone  Company  has  issued  $500,000 
of  bonds.  All  of  the  bonds  are  outstanding.  Bonds  in  the  amount 
of  $322,500  have  been  sold,  while  $177,500  are  pledged  to  secure 
the  payment  of  $89,050  of  notes. 

The  trust  deed  securing  the  payment  of  the  bonds  requires 
the  company  to  pay  to  the  trustee  on  October  1,  1917,  and  an- 
nually thereafter,  until  the  maturity  of  the  bonds,  for  sinking- 
fund  purposes,  a  sum  equal  to  2  per  cent  of  all  the  bonds  out- 
standing. Applicant  has  requested  its  bondholders  to  suspend 
this  sinking-fimd  provision  of  the  trust  deed  for  a  period  of  ten 
years.  It  reports  that  up  to  December  18,  the  owners  and 
pledgees  of  $376,600  of  bonds  have  agreed  to  the  suspension. 
It  should  be  said  in  this  connection  that  the  suspension  of  the 
sinking-fund  provision  is  not  contingent  upon  the  proposed  re- 
financing plan  being  carried  out 

As  said,  the  company  proposes  to  ask  the  owners  of  South- 
western Home  Telephone  Company  bonds  to  defer  collecting  the 
April  interest  coupons  for  a  period  of  ten  years.  To  prevent  the 
deferred  interest  ooupons  from  falling  into  the  hands  of  innocent 
purchasers,  the  company  will  require  the  owners  of  bonds  who 
approve  this  plan  to  detach  the  April  interest  coupons  and  de- 
posit the  same  with  a  trustee.  The  trustee  in  turn  will  issue  to 
the  depositor  trustee's  certificates  equal  in  face  amount  to  each 
interest  ooupon  deposited.  The  certificate  will  show  on  its  face 
that  it  is  issued  in  exchange  for  an  interest  coupon  of  like  amount. 
Any  purchaser  of  the  certificate  will  be  put  on  notice. 

There  are  outstanding  and  in  the  hands  of  the  public  $322,500 
face  value  of  6  per  oent  bonds  issued  by  Southwestern  Home 
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Telephone  Company.  The  face  amoiint  of  the  April  interest 
coupons  aggregates  $8,062.60.  The  ownership  of  these  bonds  is 
widely  scattered.  The  company  contemplates  some  difficulty  in 
securing  all  of  the  bondholders  to  subscribe  to  this  plan.  For 
the  purpose  of  calculating  the  results  of  the  plan,  applicant  as- 
simies  that  the  owners  of  $250,000  of  bonds  will  defer  collecting 
the  April  interest  coupons.  In  such  case,  the  annual  payments 
made  by  the  stockholders  to  the  trustee  will  be  augmented  by  the 
sum  of  $6,250,  the  amount  of  the  April  interest  due  on  $250,000 
of  bonds.  These  annual  payments  will  be  further  increased  by 
the  saving  in  the  interest  paid  on  the  $89,050  of  notes,  such 
saving  resulting,  first,  from  the  reduction  in  the  annual  interest 
rate  from  7  and  8  per  cent  to  6  per  cent;  and,  seocaid,  through 
the  payment  of  the  notes. 

Applicant  estimates  that  the  amounts  paid  to  the  trustee  under 
this  plan  will  be  sufficient  to  pay  all  of  the  $89,060  of  notes  on 
or  before  April  1,  1924,  and  that  as  of  that  date  it  will  have 
available  $8,049  to  apply  to  the  payment  of  deferred  interest 
coupons.  The  a^regate  face  amount  of  deferred  interest 
coupons,  together  with  5  per  cent  interest  thereon,  on  April  1, 
1924,  will  amount  to  $42,836.  Subsequent  to  this  date  all 
amounts  paid  by  the  stockholders^  as  well  as  an  amount  equal  to 
the  interest  now  being  paid  on  the  $89,050  of  notes,  will  be  used 
to  liquidate  the  $42,836  of  indebtedness. 

Applicant  asks  that  as  the  $177,600  of  pledged  bonds  are 
being  released  through  the  payment  of  the  $89,050  of  notes,  it 
be  permitted  to  deliver  said  bonds  to  the  trustee  as  additional 
security  for  the  payment  of  the  deferred  interest  coupons.  In 
the  opinion  of  counsel  for  applicant,  the  deferred  interest  coupons 
constitute  a  lien  on  the  properties  of  Southwestern  Home  Tele- 
phone Company.  Regardless  of  this  f  aet>  applicant  requests  per- 
mission to  secure  the  payment  of  the  deferred  interest  coupons^ 
together  with  the  interest  thereon,  by  depositing  with  the  trustee^ 
as  the  notes  are  paid  off,  the  $177,500  of  bonds.  M  indicated^ 
the  maximum  amount  of  the  indebtedness  to  be  secured  by  the 
pledging  of  these  bonds  aggregates  $42,835. 

The  financial  difficulties  of  Southwestern  Home  Td^hone 
Company  are  in  a  large  measure  due  to  the  conversion  of  stock 
into  bonds,  to  whidi  the  Commission  referred  in  its  decision  of 
P.U.R.1918C.  .        ^  T 
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February  24,  1914.  The  conversion  of  stock  into  bonds  took 
place  in  1907  and  1908.  The  logical  step  at  this  time  would  be 
to  exchange  some  of  the  outstanding  bonds  for  stock.  Such  a 
procedure,  however,  it  is  alleged,  is  fraught  with  endless  litiga- 
tion. 

The  plan  herein  outlined  is  designed  to  improve  the  financial 
condition  of  Southwestern  Home  Telephone  Company.  It  has, 
as  its  one  objective,  the  payment  of  the  $89,050  of  notes  and 
the  return  to  the  company's  treasury  of  the  $177,500  of  pledged 
bonds.  To  bring  about  these  results,  the  holders  of  all  classes 
of  securities  are  asked  to  co-operate.  The  stockholders  are  re- 
quested to  contribute  $47,000 ;  the  noteholders  to  extend  the  time 
within  whidi  they  demand  payment  of  their  notes  and  in  the 
meantime  accept  a  lower  rate  of  interest,  and  the  bondholders 
to  defer  for  ten  years>  if  necessary,  the  collection  of  the  April 
interest  coupons.  The  plan  contemplates  the  payment  in  full 
of  the  April  interest  coupons,  tog^her  with  the  interest  thereon 
at  the  rate  of  5  per  cent  per  annum.  The  bondholders  are  not 
asked  to  surrender  any  rights.  They  are  asked  to  postpone  the 
enforcement  of  their  rights  under  the  deed  of  trust.  If  the 
plan  for  any  reason  fails,  the  interest  coupons  deposited  with 
the  trustee  will  be  returned  to  the  respective  bondholders.  Under 
the  circumstances,  and  having  in  mind  the  financial  conditi<Hi 
of  this  company,  I  do  not  believe  that  it  is  an  unreasonable  re- 
quest upon  the  bondholders  to  ask  them  to  co-operate  in  carrying 
out  the  Hnancial  plan  to  stich  a  degree  so  that  the  bonds  now 
pledged  will  be  returned  to  applicant's  treasury  as  the  $89,050 
of  notes  are  being  paid  oiF.    The  order  herein  will  so  provide. 

Applicant  has  submitted  to  the  Commission  for  approval  a 
copy  of  the  proposed  agreement  to  be  entered  into  by  and  between 
Southwestern  Home  Telephone  Company,  certain  bondhidders 
of  said  ccmipany,  and  a  banking  institution  as  trustee ;  also  a 
copy  of  a  pi:y>posed  trustee's  certificate  to  be  issued  in  eKchange 
for  the  deposited  April  interest  coupons.  Under  the  proposed 
agreement,  the  application  of  the  moneys  paid  to  the  trustee 
under  the  plan  vests  in  the  final  analysis  with  a  commit^;ee  of 
five  bondholders.  While  it  is  necessary  for  this  committee  to  - 
act  in  an  impartial  manner,  nevertheless  it  is  expected  that  it 
will  give  due  consideratian  to  the  claim  6i  the  holders  of  notes, 
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and  that  wh^iever  it  can,  trithout  doing  an  injustice  to  other 
noteholders,  it  will  pay  the  most  urgent  claims  made  upon  it. 
I  do  not  believe  it  is  necessary  for  the  Commission,  either  directly 
or  indirectly,  to  approve  the  proposed  agreement.  It  is  neces- 
sary, however,  that  the  proposed  agreement  be  modified  so  as  to 
be  in  accord  with  the  order  of  the  Commission.  A  copy  of  the 
agreement  as  finally  executed  shall  be  filed  with  the  Kailroad 
Commission. 

I  submit  herewith  the  following  form  of  order: 

ORDER. 

Southwestern  Home  Telephone  Company  having  applied  to 
the  Railroad  Commission  for  authority  to  issue  notes,  trustee's 
certificates,  and  to  pledge  bonds,  as  hereinbefore  stated,  and  a 
public  hearing  having  been  held,  and  the  Commission  being  of 
the  opinion  that  this  application  should  be  granted  subject  to 
the  conditions  of  the  order  herein. 

It  is  hereby  ordered  that  Southwestern  Home  Telephone  Com- 
pany be  and  it  is  hereby  granted  authority  to  issue  two-year  6 
per  cent  notes  in  the  aggregate  sum  of  $89,050  for  the  purpose 
of  refunding  the  following  notes: 


Name. 


Mary  G.  Prendergast    

Prendergast  Estate   

F.  H.  WellB 

J.  W.  Brock   

Joseph  S.  Hale   

Mary  6.  Casselberry  

PreimergaBt  Estate   

E.  M.  Izard 

Ellen  A.  Lewis 

Estate  Mary  S.  Sargent   

Alice   P.  and   Mary   Denison    . . 

Ellen  A.  Roberts   

Henry  ^Fisher    

E.  J.  Wolverton   

J.  0.  Thompson   

C.  H.  Rohrer    

Gertrude  A.  Hayes 

Henry  Fisher    

Henry  Fisher    

Mary  J.  Webster   

First  National  Bank,  Redlands 


Amount. 


Maturing 
Date. 


Apr. 
Apr. 
Apr. 
Apr. 
May 
July 
May 


$1,260.00 

10,000.00 

10,000.00 
6,000.00 
2,000.00 
2,600.00 
8,000.00 
4,500.00;  June 
2,000.00  May 
6.000.00  Ma-y 
2,250.00  June 
l,0O0.0OApr. 
1,800.00;  Sept. 
1,000.00;  May 
l.OOO.OOMay 
4,250.00!  June 
8,000.00  June 
1,500.00  Oct. 
2,000.00  Jan. 

10^0.00  Jtme 

10,000.00,Feb. 


Total     I     $89,050.00 
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80,  1918 

25,  1918 

26,  1911^ 
a,  1918 

7,  1918 
16,  1918 
16,  1917 

6,  1918 
3,  1918 

11,  1918 
3,  1917 
1,  1918 

11,  1918 
6,  1918 
1,  1918 

29,  1918 

8,  1917 
22,  1919 
8Q»  1918 

1,  1918 
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It  is  hereby  further  ordered  that  Southwestern  Home  Tde- 
phone  Company  be  and  it  is  hereby  granted  authority  to  issue 
$80,625  face  value  of  trustee's  certificates,  or  such  an  amount 
thereof  as  may  be  necessary  to  carry  out  the  proposed  refinancing 
plan  outlined  in  the  foregoing  opinion;  said  trustee's  certificates 
to  be  substantially  in  the  same  form  as  the  trustee's  certificate 
filed  with  this  Commission  on  January  3,  1918. 

It  is  hereby  further  ordered  that  Southwestern  Home  Tele- 
phone Company  be  and  it  is  hereby  granted  authority  to  pledge 
$177,500  of  bonds  to  secure  the  payment  of  the  two-year  6  per 
cent  notes  herein  authorized  to  be  issued;  provided,  that  said 
bonds  be  pledged  in  the  same  ratio  as  at  present  to  secure  the 
payment  of  the  notes  to  be  refunded;  and  provided,  further,  that 
upon  the  payment  of  said  notes,  or  any  of  the  notes  to  be  re- 
funded through  the  issue  of  the  notes  herein  authorized  to  be 
issued,  bonds  pledged  as  security  therefor  shall  be  returned  to 
applicant's  treasury  in  such  an  amount  so  that  the  ratio  of  the 
face  value  of  the  bonds  remaining  in  pledge  to  the  face  value 
of  the  unpaid  notes  shall  be  substantially  as  two  to  one.  Any 
bonds  returned  to  applicant's  treasury  through  the  payment  of 
notes  shall  be  hereafter  issued  only  upon  further  order  of  the 
Railroad  Commission. 

The  authority  herein  granted  is  granted  upon  the  following 
conditions,  and  not  otherwise: 

1.  Applicant  shall  file  with  the  Commission  within  thirty 
days  after  its  execution  a  verified  copy  of  the  proposed  agree- 
ment under  the  terms  of  which  the  plan  herein  outlined  is  to 
be  carried  out. 

2.  Applicant  shall  file  with  the  Commission  within  thirty 
days  after  the  plan  becomes  operative  a  verified  copy  of  the 
trustee's  certificate. 

3.  Applicant  shall  file  with  the  Commission  semiannual  re- 
ports showing  in  detail  the  payments  made  to  the  trustee  Imder 
this  plan,  and  the  application  of  such  payments,  and  the  amount 
and  the  number  of  the  bonds  returned  to  its  treasury. 

4.  The  authority  herein  granted  shall  not  become  effective 
until  applicant  has  paid  the  fee  prescribed  by  the  Public  Utilities 
Act. 

5.  The  authority  herein  granted  shall  apply  only  to  such 
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notes,  bonds,  and  trustee's  certificates  as  may  be  issued  on  or 
before  November  30,  1918. 

The  forgoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinicm  and  order  of  the  Bailroad  Commis* 
sion  of  the  State  of  California. 

Note. — The  above  order  was  modified  by  supplemental  order,  Jan. 
29,  1918,  so  as  to  permit  the  Southwestern  Home  Telephone  Com- 
pany to  pledge  bonds  to  secure  the  payment  of  deferred  interest  cer- 
tificates to  be  issued  in  lieu  of  April  interest  coupons,  and  thus  secure 
the  payment  of  amounts  actually  advanced  to  the  company  by  its 
bondholders:  Condition  5  of  the  original  order  was  amended  so  as 
to  apply  to  certificates  issued  on  or  before  March  1, 1918,  and  to  such 
bonds  as  may  be  issued  to  carry  out  the  financial  plan  referred  to 
in  the  original  case. 


ILIilNOIS  SUPREBiE  OOUBT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  EEL. 
EVANSVILLE  TELEPHONE  COMPANY. 

V. 

OKAW  VALLEY  MUTUAL  TELEPHONE  ASSOCIATION. 

[No.  11,782.] 
(282  111.  336,  118  N.  E.  760.) 

<JOfnm4s9ionB  —  Jurisdiction. 

1.  The  Illinois  Commission  has  no  jurisdiction  to  restrain  the  op- 
eration of  a  public  utility  that  has  not  obtained  a  certificate  of  con- 
venience and  necessity;  since  its  authority  is  limited  by  the  Public 
Utilities  Act  to  the  prosecution  of  parties  in  the  proper  courts,  for 
violations  of  the  law. 

JPuhlio  utilities  —  Mutual  telephone  companies  —  Ultra  vires  act. 

2.  An  association  chartered  to  maintain  a  telephone  system  for  the 
private  use  of  its  members  is  not  a  public  utility,  and  does  not  become 
one,  so  as  to  subject  it  to  the  jurisdiction  of  the  Illinois  Commission, 
by  the  acceptance  of  a  municipal  franchise  authorizing  it  to  use  the 
public  streets,  or  by  the  violation  of  its  charter  in  rendering  service  to 
the  public 

[February  20,  1918.] 
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Appeal  from  a  judgment  of  the  Circuit  Court,  Sangamon 
County,  E.  S.  Smith,  Judge,  reversing  an  order  of  the  Illinois 
Public  Utilities  Commission  restraining  the  Okaw  Valley  Mutual 
Telephone  Association  from  operating  until  it  secured  a  cer- 
tificate of  convenience  and  necessity;  affirmed. 

Appearances:  William  M.  Schuwerk,  of  Evansville,  for  ap- 
pellant Evansville  Telephone  Company;  Edward  J.  Brimdage, 
Attorney  General,  George  T.  Buckingham,  of  Chicago,  William 
E.  Troutmann,  and  Albert  D.  Eodenberg,  of  Springfield,  for  ap- 
pellant Public  Utilities  Commission;  H.  Clay  Horner,  of  Ches- 
ter, for  appellee.    . 

Duncan^  J.,  delivered  the  opinion  of  the  court: 
Appellant,  the  Evansville  Telephone  Company,  a  corporation 
organized  in  1904,  under  the  general  incorporation  act  of  this 
state,  for  the  purpose  of  doing  a  general  telephone  business  in 
Evansville,  Illinois,  and  vicinity,  and  which  was  conducting  a 
telephone  exchange  in  said  village,  on  September  12,  1916,  filed 
a  complaint  with  the  Public  Utilities  Commission  of  Illinois 
against  appellee,  the  Okaw  Valley  Mutual  Telephone  Associa- 
tion, praying  that  appellee  be  restrained  from  operating  and 
maintaining  a  telephone  system,  switchboard,  and  central  station 
in  said  village  until  it  should  obtain  a  certificate  of  convenience 
and  necessity  under  the  provisions  of  §  55  of  the  act  entitled 
"An  Act  to  Provide  for  the  Regulation  of  Public  Utilities.^^ 
Hurd's  Stat.  1916,  chap.  Ilia,  p.  2037.  Appellee  answered 
the  complaint,  specifically  challenging  the  jurisdiction  of  the 
Public  Utilities  Commission  to  enter  any  order  against  it  under 
said  section.  Evidence  was  taken  before  the  master  in  chancery 
of  Randolph  county,  and  a  transcript  thereof  was  filed  with  the 
Commission.  After  considering  the  evidence  returned  by  the 
master  upon  the  issues,  the  Commission  granted  the  relief  prayed 
in  the  complaint,  and  ordered  appellee  to  cease  the  operation  of 
its  telephone  system  in  said  village  and  vicinity,  until  it  obtained 
such  certificate  of  convenience  and  necessity  from  the  Commis- 
sion, authorizing  it  to  engage  in  the  operation  of  such  system. 
An  appeal  was  taken  from  such  order  to  the  circuit  court  of 
Sangamon  county,  where  the  order  of  the  Commission  was  re- 
versed.    From  that  judgment  the  Public  Utilities  Coeuniaoicm 
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and  the  Evansville  Telephone  Company  prayed  and  were  granted 
an  appeal  to  this  court. 

The  objects  for  which  the  appellee  was  incorporated,  as  dis- 
closed by  its  charter  and  its  application  therefor,  are  to  erect 
and  maintain  a  telephone  ^stem  in  and  in  the  vicinity  of  the 
village  of  Evansville,  Randolph  cotmty,  Illinois,  ^^or  the  private 
use  of  the  members  of  said  association,  only  for  the  purpose  of 
telephonic  communication  between  them  and  £or  their  private 
find  community  interest,  and  not  for  the  pecuniary  profit  of  any 
person  or  persons  connected  with  said  association,  and  not  for 
the  pecuniary  profit  of  any  stockholder  (Mr  person  interested  as 
owner  of  any  interest  in  said  corporation/'  The  record  shows 
that  appellee  was  incorporated  February  2,  1916,  with  about 
forty  members,  most  all,  if  not  all,  oi  whom  were  patrons  of  tiie 
Evansville  Telephone  Company,  and  that  the  cost  of  the  tele- 
phones and  service  of  the  same  to  every  member  of  the  company 
is  $22.50,  and  in  addition  thereto  switching  charges  of  about 
$4  per  year.  The  lines  and  poles  of  appellee  paralleled  the  lines 
of  the  Evansville  Telephone  Company  throughout  the  territory 
ser%ed  by  it,  and  appellee's  lines  and  poles  are  connected  with  a  ^ 
central  switchboard  in  said  village.  Appellee's  system  has  no 
connection  of  any  kind  with  any  local,  long-distance,  or  other 
telephone  system.  After  it  had  incorporated,  appellee  was  grantr 
ed  the  right  to  use  the  streets  of  Evansville  for  its  lines  by  an 
ordinance  of  said  village  passed  March  10,  1916,  for  the  pur- 
pose of  "supplying  to  the  citizens  of  said  village  and  the  public 
communication  by  telephone  or  electric  signals,  such  right  to 
continue  for  twenty  years,"  which  ordinance  was  accepted  by 
appellee.  On  November  28,  1916,  after  said  information  was 
filed,  at  the  instance  of  appellee  the  village  passed  a  new  ordi- 
nance granting  the  right  to  appellee  "to  erect  and  maintain  upon 
the  streets,  alleys,  and  public  places  of  said  village  the  poles, 
wires,  and  fixtures  necessary  and  convenient  for  supplying  to 
the  members  of  said  mutual  telephone  association  communication 
by  telephone,  such  right  to  continue  for  a  period  of  twenty  years." 
An  ordinance  very  similar  to  the  ordinance  of  March  10,  1916, 
was  passed  by  said  village  on  February  11,  1916,  in  favor  of 
appellee,  except  that  the  last-named  ordinance  further  provided 
that  appellee  "shall  furnish  and  install  a  telephone  in  the  village 
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hall  of  said  village  on  demand  of  said  village/'  which  latter 
provision  was  to  be  one  of  the  terms  up<m  which  the  right  was 
granted,  but  the  ordinance  was  never  accepted  by  appellee.  An 
indiscriminate  canvass  was  made  for  stockholders  by  the  organ- 
izers of  appellee  before  it  was  incorporated,  but  no  canvass  was 
made  for  stockholders  after  it  was  incorporated,  and  no  new 
stockholders  have  been  accepted  since  said  incorporation,  although 
one  of  the  directors  testified  that  anyone  might  join  appellee 
as  a  stockholder  by  paying  $22.50  for  a  share  and  in  addition 
thereto  $4  switch  dues  per  annum.  By  the  by-laws,  whatever 
of  surplus  funds  should  remain  after  the  payment  of  all  costs 
of  the  line  and  switching  service  is  to  be  divided  equally  among 
all  the  stockholders.  It  further  appears  from  the  evidence  that 
members  of  appellee  used  its  lines  in  communicating  with  parties 
not  members  of  appellee,  and  that  third  parties  used  the  lines 
of  appellee  in  communicating  with  members  of  appellee  on  matr 
ters  of  business  or  of  necessity,  but  no  chains  were  accepted  or 
made  for  such  communications.  In  a  few  instances  members 
of  appellee  telephoned  to  a  store  in  which  was  placed  a  phone 
of  appellee  and  also  one  of  appellant,  and  had  messages  trans- 
ferred to  the  phone  of  appellant  to  parties  located  on  appellant's 
line,  and  answers  from  such  parties  were  returned  over  the  line 
of  appellant  and  the  line  of  appellee  to  the  party  requesting  such 
return  message.  No  charges  were  made  by  appellee  for  any  of 
such  messages,  but  appellant  in  every  instance  was  paid  its 
regular  charges  for  such  messages. 

[1]  The  Public  Utilities  Commission  had  no  jurisdiction  to 
enter  any  order  in  this  case.  The  jurisdiction  of  the  Commis- 
sion is,  by  the  terms  of  the  statute,  confined  to  the  control  and 
supervision  of  owners  and  operators  of  property  devoted  to  public 
use,  and  to  prosecutions  of  parties  violating  the  orders  of  the 
Commission  and  provisions  of  the  Public  Utilities  Act,  in  the 
name  of  the  people.  State  Public  Utilities  Commission  ex  rel. 
Macon  County  T^leph.  Co.  v.  Bethany  Mut.  Teleph.  Asso.  270 
111.  183,  P.U.R.1916A,  997,  110  N,  E.  384,  Ann.  Cas.  1917B, 
495 ;  Kurd's  Stat.  1916,  chap.  Ilia,  §§  75,  78,  79.  While  it  is  a 
part  of  its  duty  to  prosecute  violators  of  its  rules  and  orders,  as 
aforesaid,  and  for  violations  of  the  Public  Utilities  Act,  the 
Commission  has  no  jurisdiction  to  entertain  a  prosecution  before 
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it  of  any  party  or  parties  failing  or  neglecting  to  obtain  a  cer- 
tificate of  convenience  and  neeessity  who  are  required  to  do  so 
under  said  §  65.  It  simply  has  the  ri^t  and  is  clothed  with 
the  duty  to  prosecute  such  parties  in  the  proper  courts,  as  pro- 
vided in  §§  75,  78,  and  79.  The  Commission  would,  however, 
have  jurisdiction  to  entertain  an  application  for  such  Certificate 
of  convenience  and  necessity  by  any  party  who  is  required  to 
obtain  such  certificate  under  §  55. 

[2]  While  it  is  not  necessary  that  the  benefits  be  received  by 
the  whole  public,  or  even  by  a  large  part  thereof,  to  constitute  a 
public  use,  still  it  is  necessary  that  all  persons  have  an  equal 
right  to  the  use,  and  such  use  must  not  be  confined  to  specific 
privileged  persons  to  make  it  a  public  use  within  the  meaning 
of  said  act.  "The  question  of  the  nature  of  a  corporation  can- 
not depend  upon  the  number  of  persons  engaged  in  the  enterprise 
for  their  mutual  benefit,  but  the  nature  of  a  corporation  and  the 
purpose  for  which  it  is  organized  must  be  ascertained  by  refer- 
ence to  the  terms  of  its  charter,  and  in  the  case  of  a  corporation 
organized  under  a  general  law  such  nature*  and  purpose  are  de- 
fined by  that  law.'^  State  Public  Utilities  Commission  ex  rel. 
Macon  County  Teleph.  Co.  v.  Bethany  Mut.  Teleph.  Asso.  supra. 
The  charter  of  appellee  is  substantially  identical  in  its  provisions 
with  the  charter  of  the  Bethany  Telephone  Association  con- 
sidered by  this  court  in  the  case  above  cited,  and  limits  the  use 
of  appellee's  telephone  system  to  its  members.  It  is  not  a  public 
utility  corporation  within  the  meaning  of  said  act;  and  it  has 
no  right  or  power,  under  its  charter,  to  serve  the  public  with 
telephone  service,  as  could  a  public  utility  corporation  organized  . 
and  equipped  to  give  the  public  such  telephone  service.  It  can 
only  exercise  the  rights  and  powers  granted  by  its  charter,  and 
would  be  subject  to  a  penalty  and  to  a  forfeiture  of  its  franchise 
if  it  should  assume  to  act  or  to  serve  the  public  generally  as  a 
telephone  company  organized  and  chartered  to  serve  the  public 
for  hire.  It  had  no  right  to  a  "certificate  of  convenience  and 
necessity*'  under  §  56,  or  under  any  other  section  of  the  act,  and 
could  not  legally  have  obtained  one  without  first  obtaining  a 
new  charter,  if  it  had  applied  in  person  to  the  Commission  for 
such  certificate.  The  Public  Utilities  Commission  is  given  no 
right  or  power  to  extend  appellee's  charter  rights  and  powers, 
P.U.R.1918C.  ^  T 
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^ud  it  therefore  has  no  right,  or  power,  under  Hie  statute,  to  issue 
to  it  a  certificate  of  conTenienoe  and  *nefsessity,  or  to  give  it  the 
right  and  power  to  do  a  telephone  business  as  a  public  utility. 

It  is  not  necessary  cht  proper  for  us  to  determine  in  this  case 
the  question  whether  or  not  appellee  has  exceeded  or  violated  its 
charter  rights,  as  no  sudi  question  is  presented  by  this  record. 
If  it  be  true  that  appellee  has  violated  its  charter  or  usurped 
rights  and  powers  not  granted  to  it,  such  violations  caimot  have 
the  effect  to  make  it  a  public  utility.  Such  violations,  if  any, 
would  give  the  Commission  the  right  to  proceed  against  appellee, 
in  the  name  of  the  people,  by  injunction  to  restrain  appellee  from 
the  performance  of  such  ill^al  acts,  as  provided  in  §  76,  and 
such  actioDc  would  have  to  be  begun  in  a  proper  court  of  com- 
petent jurisdiction  to  entertain  such  proceedings;  but  we  can 
find  no  provision  anywhere  in  said  act  that  gives  the  Commission 
jurisdiction  to  restrain  appellee  from  committing  sudi  illegal 
acts.  As  the  Commission  was  without  jurisdiction  to  enter  any 
order  in  the  case,  the  circuit  court  properly  reversed  its  decision, 
without  any  remanding  order  or  direction  to  the  Commission. 

The  first  ordinance  of  the  village  granting  appellee  th^  right 
to  use  its  streets  for  telephone  lines,  etc,,  has  no  significance  in 
this  case,  as  it  was  never  accepted  by  appellee.  The  second  ordi- 
nance of  the  village  can  have  no  effect  in  the  decision  of  this 
case,  which  is  practically  admitted  by  appellant,  as  no  ordinance 
of  the  village  could  have  the  effect  to  make  appellee  a  public 
utility.  For  the  same  reason,  and  for  other  reasons  above  given, 
the  fact  that  other  parties  were  permitted,  without  charge,  to  use 
the  phones  of  appellee,  even  where  the  same  were  used  in  trans- 
ferring messages  to  persons  on  the  line  of  the  Evansville  Tele- 
])hone  C(Mnpany,  has  no  significance  in  the  decision  of  this  case. 
This  is  true,  also,  as  to  the  complaint  that  appellee  is  apparently 
assuming  the  right  to  add  members,  without  limit,  as  stock- 
holders. The  evidence  shows  that  it  has  not  done  so,  and  all  such 
complaints  are  merely,  in  substance,  complaints  to  the  effect  that 
appellee  is  exceeding,  or  about  to  exceed,  its  charter  rights  and 
powers. 

The  cases  of  State  Public  Utilities  Commission  ex  reL  Noble 
Teleph.  Co.  v.  Noble  Mut  Teleph.  Co*  268  HL  411,  P.U.R 
1916D,  897,  109  N.  E.  298,  Ann.  Cas.  1916D,  897,  and  State 
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Public  Utilities  Commission  ex  rel.  Pike  County  Teleph.  Co.  v. 
Noble,  276  IlL  121,  P.U.RlsnA,  520,  IM  N.  E.  910,  cited  by 
appellant  and  relied  on  by  it  as  authority  for  its  contention,  are 
not  in  point  The  telephone  companies  or  individuals  complained 
against  were  not  incorporated  with  charters  defining  their  rights 
and  powers,  as  the  charter  of  appellee  does  in  this  case.  The 
qndstioA  of  the  jurisdiction  of  the  Public  Utilities  Commission 
to  entertain  the  complaint  was  not  raised  in  either  of  those  cases, 
except  on  the  ground  they  were  not  public  utilities. 

We  do  not  regard  the  case  of  Terminal  Ttoieab  Co.  v.  Kutz, 
241  U.  S.  262,  60  L.  ed.  984,  P.U.R1916D,  972,  36  Sup.  Ct 
Rep.  583,  Ann.  Cas.  1916D,  765,  as  announcing  any  doctrine 
contrary  to  the  holding  of  this  court  in  State  Public  Utilities 
Commission  ex  rel.  Macon  County  Teleph.  Co.  t.  Bethany  Mut. 
Teleph.  Asso.  supnu  The  holding  of  the  Supreme  Court  of  the 
United  States  in  the  case  just  cited  is  that  the  corporation  therein 
complained  of  was  an  agency  for  public  use  for  the  conveyance 
of  persons,  because  of  the  fact  that  it  was  authorized  by  its 
charter  to  ^^operate  automobiles,  taxicabs,  and  other  vehicles,  and 
to  carry  passengers  and  goods  by  such  vehicles,^'  although  its 
charter  furthei*  declared  that  it  was  not  "to  exercise  any  of  the 
powers  of  a  public  service  corporati(m.*'  The  faet  that  it  was 
authorized  to  operate  automobiles,  etc.,  and  to  carry  passengers 
by  such  vehicles,  authorized  it  to  do  the  business  of  a  common 
carrier;  and  it  was  therefore  chartered  as  "an  agent  for  public 
use  for  the  conveyance  of  pwsons,^'  etc.,  notwithstanding  that 
the  charter  further  recited  that  H  was  not  to  exercise  acny  ^f  the 
powers  of  a  public  service  corporation.  It  was  therefore  said 
in  that  case,  in  substance,  that  what  it  was  authorized  to  do, 
and  really  did  do,  under  that  authorization  determined  the  ques- 
tion whether  or  not  it  was  a  public  service  corporation. 

For  the  reasons  above  given  the  judgment  of  the  Circuit  Court 
is  affirmed. 

Judgment  affirmed. 
P.U.Itl918a 
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D£PARTMEXT. 

EE  STATE  HIGHWAY  NO.  5459. 

(—  App.  Div.  — ,  169  N.  Y.  Supp.  292.) 

Cro89ing0  —  Expen8e  *  Accounting  *  Statute  —  Interest  ^  ZAabiUtff 
of  state. 

The  New  York  statute  fixing  the  procedure  for  an  accounting  be- 
tween the  parties  liable  for  the  expense  of  the  establishment  of  a  high- 
way erossing  over  a  railroad  right  of  way  primarily  paid  by  the  railroad 
company,  specially  providing  for  interest  subsequent  to  the  accounting 
where  a  railroad  company  or  a  municipality  fails  to  pay  the  amount 
due,  but  making  no  provision  for  interest  upon  the  failure  of  the  Com- 
mission of  highways,  as  the  state's  representative,  to  make  payment, 
nevertheless  cont^nplates  that  the  state  pay  interest  up  to  the  time  the 
accovmtmg  has  been  actually  completed,  on  the  sum  due  from  it  to  tlie 
railroad  company,  which  has  acted  in  good  faith  throughout  the  trans- 
action. 

[March  6,  1918.] 

Appbai,  from  an  order  of  the  Public  Service  Commission, 
denying  interest  claim  by  the  Ulster  &  Delaware  Railroad  Com- 
pany in  the  accounting  for  the  expense  of  a  highway  crossing 
over  its  tracks  at  the  town  of  Eoxbury;  Commission  order  re- 
versed. 

Argued  before  John  M.  Kellogg,  P.  J.,  and  Lyon,  Woodward, 
Cochrane,  and  Henry  T.  Kellogg,  J  J. 

Appearances:  H.  H.  Flemming,  of  Kingston,  for  appellant; 
Ledyard  P.  Hale,  of  Albany,  for  Public  Service  Comanissiim. 

Woodward,  J.,  delivered  the  opinion  of  the  court : 
This  proceeding  was  begun  by  the  service  upon  the  appellant, 
by  the  State  Commission  of  Highways,  of  a  notice  under  §  90 
of  the  Railroad  Law,  of  the  intention  to  lay  out  a  new  piece  of 
highway  across  the  tracks  of  flie  appellant  at  HubbePs  Comers, 
town  of  Roxbury.  All  of  the  proceedings  were  had  according  to 
law,  resulting  in  the  change  of  the  crossing,  the  accoimts  of  the 
various  parties  to  the  proceeding  have  been  adjusted,  and  the 
appellant  was  paid  the  full  amount  of  its  claim,  less  certain 
interest;  and  the  only  question  presented  by  this  appeal  is  the 
right  of  the  appellant  to  interest  upon  its  claim  from  the  1st 
P.U.R.1918C. 
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day  of  January,  1917,  to  the  29th  day  of  June,  1917,  when  the 
amotint  was  paid. 

Section  94  of  the  Railroad  Law  (as  amended  by  Laws  1915, 
chap.  240)  provides  (subdivision  6)  that  in  carrying  out  the 
provisions  of  §  90  the  work  shall  be  done  by  the  railroad  com- 
pany, and  that  the  expense  shall  be  borne  primarily  by  the  rail- 
road corporation,  while  the  expense  of  iaequiring  additional 
lands,  rights,  or  easements,  in  the  case  of  a  state  or  county  hi^- 
way,  is  to  be  met  from  funds  in  the  control  of  the  Commission. 
By  subdivision  7  it  is  provided  that,  upon  "the  completion  of 
the  work  and  its  approval  by  the  Public  Service  Commission,  an 
accounting  shall  be  had  between  the  railroad  ccM'poration  and 
the  municipal  corporation  or  the  State  Commission  of  Highways 
of  the  amounts  exploded  by  eaeh  with  interest,  and  if  it  shall 
appear  that  the  railroad  corporation  or  the  mimicipal  corpora- 
tion or  the  State  Commission  of  Highways  has  expended  more 
than  its  proportion  of  the  expense  of  the  crossing  as  herein  pro- 
vided a  settlement  shall  be  forthwith  made  in  accordance  with 
the  provisions  of  this  section.  .  •  .  All  items  of  expenditure 
shall  be  v^ified  under  oath,  and  in  case  of  a  dispute  between 
the  railroad  corporation  and  the  municipal  corporation  or  the 
State  Commission  of  Highways  as  to  the  amount  expended,  any 
judge  of  the  supreme  court  in  the  judicial  district  in  which  the 
municipality  or  the  state  or  coimty  highway  is  situated  may 
appoint  a  referee  to  take  testimony  as  to  the  amount  expended, 
iind  l^e  cctafirroation  of  the  report  of  the  referee  shall  be  finaL 
In  the  event  of  the  failure  of  refusal  of  the  railroad  corporation 
to  pay  its  proportion  of  the  expense,  the  same  with  interest  f  ronoL 
the  date  of  such  accounting  may  be  levkd  aiid  assessed  u^xm  the. 
railroad  corporatidti  and  collected  in  the  same  manner  that  tkxes 
and  assessments  are  now  collected  by  the  municipal  corporation 
within  which  the  work  is  done;  and  in  the  event  of  the  failure 
or  refusal  of  the  municipal  corporation  to  pay  its  proportion 
of  the  expense  an  action  may  be  nuiintained  by  the  railroad  cbr- 
poration  for  the  collection  of  the  same  with  iikteapest  from  the 
date  of  such  accounting,  or  the  railroad  corporation  may  offset 
such  amount  with  interest,  against  any  taxes  levied  or  assessed 
against  it  or  its  property  by  such  municipal  corpo]rati<»i." 
.  The  scheme  oif  the  statute,  as  between  the  railroad  .oo3rp(»patix)Q 
P.U.R.1918C.  -   .-  .:.i 
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and  a  municipal  corporation,  is  dear.  The  statute  prorides  for 
an  accounting  as  between  them  (as  well  as  between  the  railroad 
corporation  and  the  Commission  of  Highways),  in  which  the 
items  of  expenditure  must  be  given  under  oath,  and  these  items 
are  to  be  "with  interest."  When  this  accounting  has  been  ac- 
complished, and  the  account  is  made  up,  with  interest,  if  either 
the  railroad  or  municipal  corporation  fails  or  refuses  to  pay  the 
amount,  provision  is  made  by  which  the  payment  may  be  enforced 
with  certainty,  "with  interest  from  the  date  of  such  accounting;" 
that  is,  the  interest,  up  to  the  time  of  the  accounting,  is  merged 
in  the  account, — it  becomes  a  part  of  the  indebtedness*  Devlin 
V.  New  York,  131  N.  Y.  128,  125,  30  K  E.  46.  The  accounting 
merges  the  claim  and  interest  into  a  single  item,  with  much  of 
the  character  of  a  judgment;  and  it  is  th^i  provided  that,  in 
the  event  of  a  failure  or  refusal  to  pay,  either  party  may  proceed 
in  a  manner  to  insure  the  collection  of  the  amount,  with  interest 
from  the  date  of  the  accounting. 

The  same  method  of  procedure  is  followed  in  determining  the 
amount  to  be  paid  by  the  Commission  of  Highways ;  the  account 
is  to  be  itemized  and  allowed,  with  interest,  and  then  subdivision 
8  of  §  94  provides  that  the  "state's  proportion  of  the  expense  of 
changing  any  existing  grade  crossing  or  the  structure  of  any 
existing  crossing  above  or  below  grade  shall  be  paid  by  liie  state 
treasurer  on  the  warrant  of  the  comptroller,  to  which  shall  be 
appended  the  certificate  of  the  Public  Service  Commission  to 
the  effect  that  the  work  has  been  properly  performed  and  a  state- 
ment showing  the  situation  of  tile  crossing  or  structure  that  has 
been  changed,  the  total  eoet  aad  tibe  proportionate  expense  Uiere- 
oi ;  and  the  mxmey  shall  be  paid  in  v^le  or  in  part  to  tbe  rail- 
road corporittion  or  to  the  nninicipal  corpcmution  as  the  Public 
Service  Commission  may  direot,  subject,  however,  to  tbe  rigjkts 
of  the  respective  parties  as  tiiey  appear  firtmi  the  accounting  or 
intermediate  accounting' to  be  had  as  hereinbefore  provided  for." 

The  8tata4;e  has  specially  provided  for  interest  rabsequeni;  to 
the  aooouniXEig  in  these  two  oases,  but  has  made  no  provision 
for  interest  where  it  is  the  Commission  ol  H^ways  (or  the 
state)  which  fails  to  pay;  ior  the  reason,  no  doubt^  that  tbe  state 
is  always  prtpttied  to  pay  when  the  cosiditions  natfned  in  the 
statute  bate  been  complied  witii,  and  only  mx  ittiridwrtal  delay 
P.U.K.101SC. 
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would  be  expected.  We  are  of  the  opinicm,  however,  that  up  to 
the  time  that  the  accounting  has  been  actually  completed,  where 
the  railroad  corporation  has  acted  with  good  faith  in  the  premises, 
the  statute  contemplates  the  payment  of  interest.  It  is  a  part 
of  the  cost  or  expense  of  the  work,  and  where  the  accounting 
is  delayed  by  reason  of  mutual  mistakes,  as  in  the  instant  case, 
there  would  seem  to  be  no  good  reason  why  interest  should  not  be 
allowed.  The  Commission,  in  its  opinion,  says  that  it  is  its 
custom  to  fix  a  reasonable  time  for  the  completion  of  the  account- 
ing, at  which  time  interest  ceases  to  run,  and  if  this  had  been 
done  in  the  present  case  we  should  be  inclined  to  hold  that  the 
statute  had  been  complied  with.  But  it  was  not  done;  the  rail- 
road corporation  appears  to  have  proceeded  with  diligence  in 
the  matter  of  bringing  about  an  adjustment,  and  we  are  of  the 
opinion  that  it  was  entitled  to  have  interest  computed  up  to  the 
time  that  the  accounting  was  actually  accomplished.  The  revised 
account  appears  to  have  been  submitted  to  the  Public  Service 
Commission  on  or  about  the  19th  of  March,  1917,  and,  taking 
into  consideration  the  delays  incident  to  proceedings  of  this 
nature,  we  think  it  not  improper  to  figure  the  interest  up  to  the 
1st  (rf  ApriL  The  state  had  had  the  use  of  the  railroad  corpora- 
tion's money  up  to  that  time,  no  doubt,  in  the  ordinary  course 
of  business ;  it  was  not,  in  fact,  paid  until  the  29th  day  of  June, 
1917. 

The  order  of  the  Public  Service  Commission  should  be  re- 
versed, and  the  matter  should  be  returned  to  the  Commission,  to 
adjust  the  interest  in  harmony  with  this  opinion,  with  costs  to 
the  appellant 

All  concur. 

Note."— Crossings* 
Power  of  ComntioMofu 

It  is  within  tiie  power  of  the  Colorado  Commission,  after  hearing, 
to  order  the  relocation,  alteration^  or  abolishment  of  existing  or  fu- 
ture track  crossings.  Boulder  v.  Gok)nido  &  S.  B.  Co.  Dedsicn  No. 
156,  Case  No.  114,  Jan.  6,  1918. 

The  New  Jersey  CommisniHi  has  jurisdiction  to  compel  a  railroad 
company  to  comply  with  its  charter  requirements  r^tive  to  the  oon- 
struetioB  and  maintenaAoe  of  adequate  bridges  or  passagea  over  and 
P.U.R.1018C.  38 
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unc'er  its  tracks  at  highway  crossings  by  virtue  of  the  power  conferred 
upon  the  Commission  by  the  Public  Utilities  Act  (Pamph.  Laws 
1911,  §  17,  chap.  195)  to  require  every  public  utility  to  conform  to 
the  duties  imposed  upon  it  by  its  charter.  Ee  Paasaic  County,  Oct. 
24,  1917. 

The  California  Commission  has  no  power  to  prevent  the  construc- 
tion of  grade  crossings  on  the  ground  of  injury  to  property  owners^ 
He  Western  P.  R.  Co.  Decision  No.  4744,  Application  No.  3139,  Oct. 
11,  1917. 

In  Elick  V.  Chicago  &  E.  E.  Co.  (Ind.)  No.  114,  Nov.  16,  1917, 
petition  for  separation  of  grade  of  certain  railroads  at  the  principal 
highway  crossings  in  the  town  of  TJniondale  was  dismissed  for  want 
of  jurisdiction  to  require  grade  separation  in  incorporated  towns  at 
the  time  the  case  was  tried.  The  statute  has  since  been  amended  so 
as  to  apply  to  cities  and  incorporated  town«  of  20,000  population  or 
less. 

The  right  to  resort  to  the  Eailroad  Commissioners  under  the  Iowa 
statute,  for  an  order  requiring  the  construction  of  a  private  crossing 
over  a  railroad,  is  merely  permissive,  and  is  not  inconsistent  with 
the  continued  power  of  the  courts  to  enforce  the  right  of  property 
owners  to  such  crossings.  O^Malley  v.  Chicago,  M.  &  St.  P.  E.  Co. 
(1918)  —  Iowa  — ,  165  N.  W.  1002. 

The  Colorado  Commission  has  authority  to  apportion  the  expense 
of  the  relocation,  alteration,  or  abolishment  of  track  crossings,  among 
the  proper  parties.  Boulder  v.  Colorado  &  S.  E.  Co.  Decision  No. 
155,  Case  No.  114,  Jan.  5,  1918. 

Construction  of  crossings. 

The  convenience  of  school  children,  the  increased  availability  of  a 
building  area,  and  the  convenience  of  sixteen  resident  families,  are 
not  of  sufficient  weight  to  justify  the  OommiBsion  in  approving  a 
grade  crossing  for  a  new  street  crossing  main  line  raijjoad  tracks, 
where  the  crossing  would  be  dangerous,  and,  upon  its  subsequent 
elimination,  the  state  would  be  required  to  bear  a  portion  of  the  ex- 
pense.   Ee  Coming  (N.  Y.  2d  Dist.)  Case  No.  6044,  Dec.  27,  1917. 

No  sufficient  grounds  exist  for  the  construction  of  a  crossing  at 
the  intersection  of  a  city  street  and  a, railroad,  where  a  limited  area 
only  would  be  benefited  and  there  are  other  available  crossings  in 
close  proximity  that  are  in  safe  conditian  for  travd;  it  appearing 
that  a  grade  crossing  would  be  too  dangerous,  and  that  the  expense 
of  installing  either  a  subway  or  viaduct  would  not  be  justified  con- 
sidering the  area  and  population  served  and  the  benefits  to  be  de- 
rived therefrom.  Higginsville  v.  Missouri  P.  B.  Co.  (Mo.)  Case 
No.  1260,  Oct.  8,  1917. 

In  Ee  C(ai9trftctio(n  ol  Crossings,  Gtenaral  Order  33,  Nov.  27, 1916, 
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the  Illinois  Commission  by  a  general  order  directed  that  there 
should  not  be  constructed  without  the  permission  of  the  Commission 
any  street  or  highway  across  the  tracks  of  a  railroad  at  grade,  any 
additional  track  across  a  public  highway  at  grade,  nor  the  relocation 
of  a  crossing;  and  also  directed  that  plans  for  the  construction  or 
reconstruction  of  any  OTerhead  crossing  or  subway  should  be  filed 
with  the  Commission  for  its  approval  before  beginning  the  work  of 
construction. 

In  Ee  Western  P.  E.  Co.  Decision  No.  4744,  Application  No.  3139, 
Oct.  11,  1917,  upon  granting  permission  for  the  construction  of 
forty-three  crossings  at  grade  across  roads,  streets,  and  highways,  the 
California  Commission  provided  that  twenty-two  should  be  protect- 
ed by  automatic  flagmen  to  be  installed  at  the  expense  of  applicant, 
two  by  human  flagmen,  and  two  by  crossing  gates ;  and,  upon  grant- 
ing permission  to  cross  the  tracks  of  three  carriers  at  eleven  different 
points,  three  of  the  crossings  were  required  to  be  protected  by  first- 
class  interlocking  plants. 

Private  crossings. 

In  Dwyer  v.  Chicago  &  N.  W*  E.  Co.  (1918)  —  S.  D.  — ,  166 
N.  W.  237,  the  South  Dakota  supreme  court  held  that  §  541  of  the 
Civil  Code  as  amended  by  chapter  295  of  the  Laws  of  1913,  only 
required  farm  crossings,  whether  with  or  without  cattle  guards,  which 
are  safe  and  adequate,  and  does  not  require  the  construction  of  cross- 
ings upon  the  demand  of. landowners  regardless  of  conditions  exist- 
ing at  or  connected  with  the  use  of  the  particular  crossing.  The 
court  further  said  that  statutes  which  confer  upon  landowners  the 
right  to  private  farm  crossings  are  not  grounded  on  the  police  pow- 
ers of  the  state,  but  rest  upon  the  principle  of  law  which  compels 
observance  of  the  rule  that  owners  of  property  must  so  use  it  as  not 
to  injure  another  unnecessarily. 

Bliniination  of  grade  crossings. 

The  Indiana  Commission  will  not  order  the  separation  of  the 
grade  at  a  dangerous  railroad  crossing,  during  the  continuance  of  the 
abnormal  war  burdens  itilpoeed  upon  the  railroad,  although  such 
separation  will  be  required  when  the  time  becomes  more  opportune. 
Madison  County  v.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  3364,  Dec. 
8,  1917. 

As  a  war  measure,  the  Wisconsin  Commission  extended  the  time 
for  the  commencement  of  work  on  a  grade  separation,  since,  under 
existing  ctmditions,  the  immediate  peTformance  of  the  werk  would 
matemlly  inc^rea^"  the  cbst  of  the  imptoTement  and  would*  divert 
materials,  equipment,  and  labor  from  other  work  which  is  m9re  di- 
P.U.R.1918C. 
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rectly  essential  to  &e  successlul  prosecution  of  the  war.    Milwaukee 
V.  Chicago,  M.  &  St.  P.  E.  Co.  Oct.  23,  1917. 

The  removal  of  a  grade  crossing  was  ordered,  notwithstanding  ab- 
normal war  conditions,  where  it  appeared  that  the  petition  was  made 
by  the  railroad  company,  that  the  alteration  would  result  in  more 
efficient  operation  of  the  railroad,  that  a  condition  of  exceptional 
danger  would  be  corrected,  and  that  no  expense  would  be  incurred 
by  the  Federal  government.  Ee  New  Jersey  Junction  E.  Co.  (N.  J.) 
Jan.  29, 1918. 

Division  of  expense  of  elimination  of  grade  crossings. 

The  Massachusetts  Public  Service  Commission,  in  apportioning 
the  cost  of  a  change  in  the  work  of  abolishing  a  grade  crossing  in 
the  city  of  Lynn,  under  the  Statutes  of  1912.  chap.  492,  §  15,  was 
substituted  for  the  special  commission  provided  therefor  in  the  stat- 
utes of  1906,  chap.  463,  having  the  same  powers  and  subject  to  the 
same  provisions  of  the  statutes  as  when  acting  as  commissioners  by 
agreement  of  the  parties.  Bay  State  Street  E.  Co.  v.  Madeod 
(1918)  —  Mass.  — ,  118  N.  E.  669. 

In  People  ex  rel.  Long  Island  E.  Co.  v.  Public  Service  Commis- 
sion (1918)  —  App.  Div.  — ,  168  N.  Y.  Supp.  832,  it  was  held  that 
a  railroad  company  could  require  the  apportionment  of  necessary 
expenditures  incurred  in  the  elimination  of  a  railroad  crossing  or- 
dered by  a  Public  Service  Commission,  although  such  expenditures 
were  for  moving  structures  of  other  companies,  which  could  have 
been  compelled  by  the  Commission  to  move  the  same. 


OKIiAHOHA  SUPKEMC  COURT. 

ST.  LOUIS-SAN  FEANCISCO  EAILWAY  COMPANY 

V, 

STATE  et  al. 

[No.  9066.] 

(—  Okla.  — ,  170  Pao.  1146.) 

Service  —  RaUroads  —  Effect  of  governmental  operation. 

The  Corporation  Commission  made  an  order  requiring  applicant 
to  remove  Its  present  depot  in  the  city  of  Miami,  and  to  replace  same 
by  a  modem  stnooture  to  be  constructed  of  incombustible  material  and 
inade  fireproof,  from  whkh  order  appellant  aippealed.  Since  the  sub- 
niss&oi  of  the  ease  in  tbds  eourt,  ike  United  States  haa  taken  eharge 
oi,  mf^e3i»nVs  line  of  railroad  and  is  now  operating  same.    In  view  of 

Headnote  by  the  Ck>i7BT. 
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thia  situation  the  order  of  0ubmi88laii  is  aet  aside,  and  tjba  cauie  con- 
tinued until  the  further  order  of  the  court. 

[February  12,  101$.] 

Appeal  from  order  of  the  Corporation  Oommission.  Submis- 
sion of  cause  set  aside  and  cause  continued  until  further  order  of 
the  court. 

Appearances :  W.  P.  Evans,  of  St.  Louis,  Missouri,  and  R  A. 
Kleinschmidt,  of  Oklahoma  City,  for  appellant ;  S.  P.  Freeling, 
Attorney  General,  Jno.  B.  Harrison,  Assistant  Attorney  General, 
and  Paul  A.  Walker,  of  Oklahoma  City,  for  Corporation  Com- 
mission; F.  D.  Adams,  Cily  Attorney,  «nd  J.  S.  Kendall,  both 
of  Miami,  for  city  of  Miami. 

Hardy,  J.,  delivered  the  opinion  of  the  court: 
From  an  order  of  the  Corporation  Coiami«si<m  requiring  it  to 
remove  its  present  depot  located  in  Ae  city  of  Miami,  and  to  re- 
place same  by  a  modern  structure  in  keeping  with  recent  progress 
and  present  conditions  at  that  place,  to  be  constructed  of  incom- 
bustible material  and  made  fireproof,  the  St.  Louis-San  Francisco 
Eailway  Company  appeals,  alleging,  that  said  order  is  unreason- 
able and  in  excess  of  the  jurisdiction  of  the  Commission,  and  is 
unsupported  by  the  evidence. 

Since  the  submission  of  this  case  the  government  of  the  United 
States  has  become  engaged  in  the  prosecution  of  a  war  with  Ae 
Imperial  Government  of  Germany  and  its  ally,  Austria-Hunga- 
ry; and,  under  its  constitutional  powers  in  times  of  war,  has 
taken  charge  and  control  of  all  the  railroads  in  the  United  States, 
including  that  of  appellant,  and  is  now  engaged  in  the  manage- 
ment and  operation  thereof,  and  the  court  knows  judicially,  as 
everyone  knows,  that  it  will  require  the  utmost  conservation  of 
the  resources  and  energies  of  this  country  and  will  require  vast 
stores  of  supplies  and  materials  such  aa  will  be  required  to  com- 
ply with  the  order  appealed  from  to  carry  on  the  prosecution  of 
the  war  to  a  successful  termination ;  and  that  the  revenues  of  the 
railroads,  their  rolling  stock,  and  the  services  of  their  employees 
will  be  taxed  to  the  utmost  in  the  speedy  and  efficient  transporta- 
tion of  troops,  munitions,  and  other  war  supplies.  Matters  of 
this  kind  must  and  will  have  precedence  over  matters  of  private 
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convemence  and  local  ambition,  and  should  not  be  permitted  to 
interfere  with  the  successful  accomplishment  of  its  aims  by  the 
government  of  the  United  States;  and  we  are  of  opinion  that 
compliance  with  said  order  should  be  suspended  until  the  further 
orders  of  this  court 

It  is  therefore  ordered  that  the  submission  of  this  cause  be  set 
aside,  and  the  cause  be  continued  until  the  further  orders  of  the 
court 

All  the  Justices  concur. 

Note— The  South  Dakota  Commission  will  co-operate  with  the 
Federal  Director  General  of  Eailroads  by  refraining  from  requiring 
additions  or  improvements  or  the  installation  of  train  services  or 
station  agents  except  in  eases  of  absolute  necessity  to  the  end  that 
there  may  be  no  breaking  down  of  the  railroad  service  of  the  country 
during  the  war.  Schultz  v.  Chicago  &  N.  W.  B.  Co.  F-470,  March 
25,  1918. 


OKLAHOBCA  SUPKEBIE  COURT. 

ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COMPANY 

V. 

COBPORATION  COMMISSION  OF  STATE  OF  OKLAHOMA 

et  al. 

[No.  6198.] 
(—  Okla.  — ,  170  Pac.  1166.) 

Com/miBtiiona  —  Jurisdiction  —  Constitution, 

1.  The  Corporation  Commission  has  such  jurisdiction  and  authority 
only  as  is  expressly  or  by  necessary  implication  conferred  upon  it  by 
the  Constitution. 

Commissions  -^  Jurisdiction  —  Railroads* 

2.  The  Corporation  Commission  has  no  jurisdiction  or  authority 
to  require  the  performance  by  railway  companies  of  public  duties  which 
have  no  bearing  on  or  relation  to  the  transportation  of  either  persons 
or  property,  or  which  do  not  relate  in  any  way  to  the  transaction  of 
business  by  the  public  with  such  railway  companies. 

Crossings  —  JurisdUstion  —  Procedure, 

3.  The  attorney  general  filed  a  complaint  before  the  Corporation 
Commission,  charging,  in  substance,  that  defendant  maintained  and 
operated  a  line  of  railway  over  and  across  Oklahoma  and  Noble  ave- 

Headnotes  by  the  Court.  ^^^  j 
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nuesy  in  the  city  of  Guthrie;  thftt  said  deftmdant  does  not  maintain 
safe  and  suitable  crossings  where  its  tracks  cross  said  avenues,  there- 
by endangering  the  safety  of  the  traveling  public  in  using  said  avenues. 
It  is  not  claimed,  neither  does  the  record  show,  that  the  condition  of 
said  crossing  in  anywise  affects  the  safety  of  either  persons  or  property 
while  being  transported  on  any  of  defendant's  trains,  or  that  the  im- 
provements sought  are  necessary  for  the  use  of  the  public  in  transacting 
business  with  defendant  company.  Defendant  pleaded  to  the  jurisdic- 
tion of  the  Commission  to  entertain  said  proceedings.  Said  plea  to 
the  jurisdiction  was  overruled.  The  Commission  made  an  order  re- 
quiring defendant  to  build  a  viaduct  across  either  Oklahoma  or  Noble 
avenue:  Held,  that  the  Corporation  Commission  had  no  jurisdiction  to 
make  said  order;  held,  further,  that  a  writ  of  prohibition  is  the  proper 
remedy. 
Crossings  —  Bailronds  —  Police  power, 

4.  The  requiring  of  the  performance  by  railway  companies  of  their 
public  duties  under  the  law  of  constructing  and  maintaining  proper, 
safe,  and  adequate  crossings  where  their  tracks  cross  the  public  high- 
ways, and  the  building  and  maintaining  of  proper  and  adequate  via- 
ducts, bridges,  and  culverts  as  may  be  necessary  for  the  public  safety 
and  convenience,  come  within  the  police  power  of  the  state,  and  may 
be  fully  and  completely  enforced. 

(Rehearing  denied  February  26,  1918.) 

Application  of  Atchison,  Topeka,  &  Santa  Fe  Railway  Com- 
pany for  writ  of  prohibition  against  the  Oklahoma  Corporation 
Conmiission  and  others ;  writ  granted. 

Appearances :  Cottingham  &  Bledsoe,  of  Oklahoma  City,  for 
plaintiff;  Chas.  West,  Attorney  General,  for  defendants. 

Riddle,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  original  proceeding,  instituted  by  plaintiff,  pray- 
ing for  a  writ  of  prohibition  restraining  defendants  and  the  mem- 
bers of  the  Corporation  Commission  from  enforcing  order  No. 
596.  It  is  alleged  in  the  petition  substantially:  That  on  the 
9th  day  of  June,  1911,  the  attorney  general  filed  a  complaint 
before  the  Corporation  Commission,  charging  in  effect  that  plaini 
tiff  operated  a  line  of  railway  over  and  across  certain  public 
streets  in  the  city  of  Guthrie,  and  that  it  had  never  provided  for 
and  does  not  maintain  safe  and  suitable  crossings  at  its  tracks 
and  right  of  way  over  and  across  certain  streets,  including  Okla- 
homa and  Noble  avenues,  but  crossed  each  of  said  streets  at  or 
below  grade,  thereby  endangering  the  safety  of  the  traveling 
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public,  both  on  said  right  of  way  and  on  the  trains  of  the  plain- 
tiff, and  charged  further:  "That  it  is  the  duty  of  defendant  to 
provide  at  one  or  more  of  said  avenues  safe  and  suitable  cross- 
ings for  the  public  over  and  across  its  tracks  and  right  of  way 
in  said  city,  affording  the  means  of  ingress  and  egress  to  and 
from  the  eastern  and  western  portions  of  said  city,  so  that  per- 
sons and  vehicles  on  said  streets  may  not  be  injured  or  the  per- 
sons and  property  being  carried  by  said  railway  endangered  or 
destroyed." 

The  prayer  substantially  followed  the  complaint  To  this  com- 
plaint, defendant  appeared  and  filed  its  protest  to  the  making  of 
said  order,  on  the  ground  that  the  Commission  had  no  jurisdic- 
tion to  entertain  the  complaint  or  to  make  the  order  prayed  for. 
The  plea  to  the  jurisdiction  was  overruled,  and  the  Commission, 
upon  a  hearing,  made  the  order  as  prayed ;  the  material  part  of 
which  is  as  follows :  "It  is  therefore  ordered  that  the  defendant, 
the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company,  should 
build  a  viaduct  across  either  Cleveland,  Oklahoma,  or  Noble 
avenues  in  the  city  of  Guthrie,  and  that  within  sixty  days  from 
the  date  of  this  order,  that  it  submit  plans  and  specifications  for 
the  building  of  said  viaduct  for  the  approval  of  the  Commission ; 
that  the  viaduct  shall  be  constructed  within  a  reasonable  time 
thereafter,  not  to  exceed  six  months  from  the  date  of  the  approval ; 
that  the  time  mentioned  in  this  order  may  be  extended  on  appli- 
cation of  the  defendant,  for  sufficient  cause  shown." 

From  this  order,  plaintiff  herein  appealed  to  this  court,  which 
appeal  was  dismissed,  upon  the  ground  that  there  was  no  evidence 
before  the  Commission  to  show  that  the  crossings  involved  are 
dangerous  to  the  people  who  travel  on  trains,  or  to  the  transporta- 
tion of  property  carried  thereon.  See  Atchison,  T.  &  S.  F.  R 
Co.  V.  State,  40  Okla.  411,  138  Pac.  1026.  Thereafter,  plain- 
tiff instituted  this  proceeding,  setting  out  substantially  the  fore- 
going facts,  and  prays  for  a  writ  of  prohibition,  restraining  de- 
fendants from  further  proceeding  in  said  matter.  Defendants 
have  filed  their  answer,  admitting  the  material  allegations  of  the 
petition. 

[1,  2]  The  only  question  presented  for  determination  is: 
Did  the  Commission  have  jurisdiction  to  entertain  this  proceed- 
ing and  to  make  and  enforce  the  order  complained  of  ?  Sexjtion 
P.U.R.1918C. 
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18,  art.  9,  of  the  C<Histitiitic«i,  provides :  "The  Commissioii  shall 
have  the  power  and  authority  and  be  charged  with  liie  duty  of 
supervising,  regulating,  and  controlling  all  transportation  and 
transmission  companies  doing  business  in  this  state,  in  all  matters 
relating  to  the  performance  of  their  public  duties  and  their 
charges  therefor,  and  of  correcting  abuses  and  preventing  unjust 
discrimination  and  extortion  by  such  companies;  and  to  that 
end  the  Commission  shall,  from  time  to  time,  prescribe  and  en- 
force against  such  ccMnpaiiies,  in  the  maimer  hereinafter  author- 
ized, such  rates,  charges,  classifications  of  traffic,  and  rules  and 
regulations,  and  shall  require  them  to  establish  and  maintain  all 
such  public  service,  facilities,  and  conv^iiences  as  may  be  rea- 
sonable and  just,  whidi  said  rates,  charges,  classifications,  ruleS; 
regulati<Mis,  and  requirements^  the  Commission  may,  from  time 
to  time,  alter  or  amend.     ..." 

It  is  admitted,  in  effect,  that  this  order  relates  in  no  way  to 
the  transportation  of  either  persons  or  property  by  the  railway 
company ;  nor  is  the  viaduct  necessary  for  the  use  of  those  trans- 
acting business  with  the  company.  This  is  the  first  time  this 
exact  question  has  been  squarely  presented  to  this  court  for  con- 
sideration, although  it  has  been  indirectly  considered,  and  ques- 
tions closely  related  have  several  times  been  decided.  In  the 
case  of  Atchison,  T.  &  S.  F.  R  Co.  v.  State,  28  Okla.  797,  115 
Pac.  872,  which  was  an  appeal  from  an  order  of  the  Commission 
requiring  the  railroad  company  to  remove  certain  obstructions 
and  to  put  in  safe  and  adequate  crossings  on  certain  streets  in 
the  town  of  Woodward,  it  was  alleged  that  the  railway  company 
obstructed  the  free  passage  and  use  of  such  streets  where  the 
railroad  track  crossed  same,  which  endangered  the  lives  of  the 
citizens.  This  court,  speaking  through  Mn  Justice  Kane,  held 
that  an  appeal  would  not  lie  from  the  order  there  involved,  as  it 
affected  only  the  people  of  a  particular  community,  disconnected 
from  their  use  of  the  railroad  for  transportation  of  themselves 
and  their  property;  that  §  18,  art  9,  of  the  Constitution,  which 
conferred  original  jurisdiction  upon  the  Commission,  was  broad- 
er than  §  20,  art.  9,  which  provides  for  appeals  to  the  supreme 
court,  but  specifically  stated  that  the  question  in  the  instant  case 
was  not  there  involved.  The  appeal  was  dismissed.  In  the  course 
of  the  opinion,  the  court  referred  to  and  quoted  from  the  court 
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of  appeals  of  New  York  in  the  case  of  People  ex  rel.  New  York, 
N.  K  &  H.  R  Co.  V.  Willcox,  200  N.  Y,  423,  94  K  E,  212, 
which  involved  the  question  of  the  power  of  the  Public  Service 
Commission  of  the  state  of  New  York  to  abate  a  nuisance  com- 
mitted by  one  of  the  common  carriers  of  that  state,  as  follows: 
"  *Broad  as  are  the  powers  conferred  by  the  act,  they  are,  by 
plain  intendment,  as  I  read  them,  such  as  are  directed,  exclusive- 
ly, to  the  amplest  supervision  and  regulation  of  railroad  corpo- 
rations, in  such  respects  as  concern  their  construction,  mainte- 
nance, equipment,  terminal  facilities,  and  operations  in  the 
transportation  of  persons  and  property.  The  exercise  of  the 
powers  is  intended  to  be,  when  rendered  necessary,  in  the  judg- 
ment of  the  Commissions,  by  reason  of  unjust,  unsafe,  or  inade- 
quate regulations,  practices,  equipment,  appliances,  or  service, 
*^in  respect  to  the  transportation  of  persons,  freight,  or  property." 
The  object  of  the  legislature,  as  fairly  to  be  deduced  from  its 
enactment,  wus  to  regulate  the  management  and  the  operations 
of  common  carriers  within  the  state,  in  the  interest  of  the  public ; 
that  is,  of  the  persons  who  should  use  the  facilities  for  the  trans- 
portation of  themselves,  or  of  their  property,  who  should  serve 
them,  or  who  should  be  interested  in  them,  as  holders  of  their 
capital  stock  or  obligations.  The  Commissions  were  given  ex- 
tensive powers ;  but  they  should  not  be  extended  by  implication 
beyond  what  may  be  necessary  for  their  just  and  reasonable  ex- 
ecution. They  are  not  without  limits,  when  directed  against  the 
management  or  the  operations  of  railroads,  and  the  Commissions 
cannot  enforce  a  provision  of  law,  ^unless  the  authority  to  do  so 
can  be  found  in  the  statute.'  " 

The  provision  of  the  New  York  law,  under  which  the  Public 
Service  Commission  received  its  authority,  is  subs.  2,  §  45,  chap. 
429,  Laws  of  New  York  1907,  which  section  reads:  "Each 
Commission  shall  have  the  general  supervision  of  all  ccnmnan 
carriers,  railroads,  street  railroads,  railroad  corporations  and 
street  railroad  corporations  within  its  jurisdiction  as  hereinbefore 
defined,  and  shall  have  power  to  and  shall  examine  the  same  and 
keep  informed  as  to  their  general  condition,  their  capitalization, 
their  franchises  and  the  manner  in  which  their  lines,  owned, 
leased,  controlled  or  operated,  are  managed,  conducted  ajid 
operated,  not  only  with  respect  to  the  adequacy,  security  and  ac- 
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cammodalion  afforded  by  their  service,  but  also  with  respect  to 
their  compliance  with  all  provisions  of  law,  orders  of  the  Com- 
mission and  charter  requirements." 

This  court  also  quoted  from  the  supreme  court  of  Texas,  in 
the  case  of  International  &  G.  N.  R.  Oo.  v.  Railroad  Commission, 
99  Tex.  382,  89  S.  W.  961,  announcing  practically  the  same  rule 
as  was  laid  down  by  the  court  of  appeals  of  New  York 

In  the  case  of  St  Louis  &  S.  F.  fe.  Co.  v.  Lewis,  28  Okla,  453, 
114  Pac  702,  this  court  again  had  under  consideration  a  quei^ 
tion,  indirectly  at  least,  related  to  the  question  now  before  us. 
That  case  also  involved  an  appeal  from  an  order  of  the  Commis- 
sion, requiring  the  railroad  company  to  establish  and  maintain 
at  Fourth  and  Sixth  streets  crossing  its  tracks  in  the  city  of  Law- 
ton  flag  stations  and  flagmen,  and  prescribing  their  duties.  Mr. 
Justice  Kane,  in  delivering  the  opinion  of  the  court,  said: 
^^Counsel  for  the  railway  company  contend  that  the  primary  ob- 
ject the  framers  of  the  Constitution  had  in  mind  when  the  above 
section  was  pass.ed  was  the  regulation  of  freight  and  passenger 
tariffs  on  the  railways  within  the  state>  and  the  abuses  the  Corpo- 
ration Commission  is  authorized  to  correct  must  be  such  as  per- 
tain to  that  branch  of  the  service.  The  same  contention  was  made 
in  Missouri,  K.  &  T.  R  Co.  v.  Richardson,  25  Okla.  640,  106 
Pac.  1108.  In  that  case,  after  analyzing  §  18,  supra,  it  was  said : 
^It  is  true  the  section  refers  with  more  particularity  to  the  regu- 
lation of  rates,  charges,  and  classifications  than  any  other  sub- 
ject ;  but,  taking  the  language  of  the  parts  of  the  section  quoted 
together,  and  construing  it  with  other  language  in  other  sections 
relating  to  the  same  subject,  there  is  apparent  an  intention  on 
the  part  of  the  framers  of  the  Constitution  to  invest  the  Commis- 
sion with  jurisdiction  over  all  transportation  and  transmission 
companies  in  all  matters  relating  to  the  performance  of  their  pub- 
lic duties,  and  to  correct  abuses  affecting  the  general  public  in 
their  mtercourse  with  such  companies.'  If  we  apply  the  prin- 
ciples above  enumerated  to  the  facts  in  the  case  as  bar,  we  must 
reach  the  conclusion  that,  under  the  power  conferred  by  §  18, 
art  9,  of  the  Constitution,  to  supervise,  regulate,  and  control  all 
transportation  and  transmission  companies  doing  business  in  this 
state  in  all  matters  relating  to  their  public  duties,  and  of  cor- 
recting abuses,  the  Corporation  Commission  has  authority  to  re- 
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quire  a  railway  company  to  guard  the  intersections  of  its  trades 
with  the  streets  of  a  city  of  the  first  class  when  they  have  become 
dangerous  to  the  life  or  safety  of  the  persons  or  their  property 
using  such  railways  for  transportation  as  common  carriers,  by 
reas<HL  of  the  press  of  travel  along  the  streets  forming  such  cross- 
ings. .  •  .  The  principle  involved  in  the  case  at  bar  is  the 
power  of  the  Corporation  Commission  to  exercise  the  police 
powers  of  the  state  to  require  the  railway  company  to  guard  its 
crossings  after  they  have  become  dangerous  to  the  life  or  safety 
of  the  persons  or  their  property  using  such  railway  for  trans- 
portation by  reason  of  the  frequency  of  travel  along  the  streets 
or  highvmys  forming  such  crossings."  Atohison,  T.  &  S.  F.  E. 
Co.  V.  State,  23  Okla.  610,  101  Pac.  262. 

It  will  be  seen  that,  in  the  case  involving  the  safety  of  the 
people  in  using  the  street  crossings  in  the  town  of  Woodward, 
the  appeal  was  dismissed  solely  on  the  grounds  that  the  purpose 
and  the  subject-matter  of  the  order  had  no  relation  whatever  to 
the  transportation  of  persons  or  property.  In  the  case  from  Law- 
ton  [St.  Louis  &  S.  F.  K.  Co.  v.  Lewis],  supra,  the  jurisdiction 
of  this  court  was  sustained  exclusively  on  the  grounds  that  the 
order  appealed  from  had  a  direct  bearing  upon  the  safety  of 
transportation  of  both  persons  and  property.  While  it  may  seem 
to  relate  remotely  to  the  transportation  of  persons  and  property, 
yet  we  can  see  from  the  facts  in  that  case  how  it  might,  under 
certain  circumstances,  materially  affect  this  kind  of  traffic.  The 
case  of  St.  Louis  &  S.  F.  R  Co.  v.  Love,  29  Okla*  532,  118  Pac. 
269,  was  an  original  proceeding,  whereby  a  writ  of  prohibition 
was  sought  to  restrain  the  Conmiission  from  enforcing  a  certain 
order  made  requiring  the  railway  company  to  construct  and  main- 
tain a  certain  subway  where  its  tracks  crossed  a  certain  section 
line  in  Lynn  Lane  township,  Tulsa  county.  The  railway  com- 
pany attempted  to  appeal  from  the  order,  but  its  appeal  was  dis- 
missed, on  the  ground  that  an  appeal  waa  not  provided  for  from 
an  order  of  that  nature.  Thereafter  a  petition  for  writ  of  prohi- 
bition was  filed.  The  writ  was  issued,  and  this  court,  in  effect, 
held  that  the  Commission  was  without  jurisdiction,  for  the  reason 
no  road  had  been  opened  across  the  right  of  way,  and  that  after 
the  road  had  been  established  and  opened,  the  jurisdiction  of  the 
Commission  would  then  attach  to  determine  tihe  character  of 
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crossing,  etc.  The  latter  point  was  not  involved,  so  we  may  treat 
it  as  mere  dictnm. 

In  the  case  of  St.  Louis  &  S.  F.  R.  Oo.  v.  Sutton,  29  Okla.  553, 
119  Pac.  423,  the  jurisdiction  of  the  Commission  to  require  the 
erection  and  maintenance  of  a  suitable  depot  was  sustained,  upon 
the  ground  that  it  was  a  facility.  It  needs  no  argument  to  prove 
that  an  order  requiring  the  building  of  a  depot  involves  a  subject- 
matter  which  has  a  direct  bearing  upon  the  transportation  of  per- 
sons. A  similar  holding  to  this  was  made  in  the  case  of  Missouri, 
O.  &  G.  R  Co.  V.  State,  29  Okla.  640,  119  Pac.  117,  where, 
Turner,  Ch.  J.,  quoting  from  19  Cyc  109,  approvingly,  defining 
a  "facility,"  says:  "Applied  to  railroads  it  means  everything 
necessary  for  the  convenience  of  passengers  and  the  safety  and 
prompt  transportation  of  freight." 

Each  of  the  last  two  cases  was  here  on  appeal  from  orders  of 
the  Commission. 

The  case  of  St.  Louis  &  S.  F.  K.  Co.  v.  Corporation  Oommis- 
si<m,  35  Okla.  166,  128  Pac.  496,  was  an  original  procfeeding  in 
this  court,  the  purpose  of  which  was  to  secure  a  writ  of  prohibi- 
tion restraining  the  Commission  from  enforcing  a  certain  order 
requiring  the  railroad  company  to  put  in  appliances  for  a  grade 
crossing  in  the  town  of  Stroud.  Prior  to  applying  for  the  writ 
of  prohibition,  the  railroad  ocanpany  prosecuted  an  appeal  from 
said  order,  which  appeal  was  dismissed  as  to  all  that  part  of  the 
order  requiring  the  company  to  put  in  the  crossing,  Mr.  Justice 
Hayes,  speaking  for  the  court  says:  "The  attorney  general 
recognizes  the  force  of  the  foregoing  decision,  but  seeks  to  avoid 
the  effect  thereof  in  this  proceeding  by  contending  that  the  order 
numbered  482  of  the  Commission  does  not  seek  to  require  a  grade 
crossing  in  a  public  street  or  way  not  opened  up,  and  does  not 
order  said  crossing  for  the  convenience  of  the  general  public,  but 
requires  the  same  as  a  more  convenient  access  for  the  patronizing 
public  to  plaintiff's  depot ;  and  that  there  is  a  necessity  for  such 
a  crossing  now,  for  the  purpose  of  accommodating  the  traveling 
public  passing  over  pluintiff's  railway  track  and  transacting  busi- 
ness with  plaintiff  on  the  opposite  sides  of  its  line  of  railway. 
The  present  attitude  of  the  attorney  general's  d^ertraent  is 
directly  opposite  to  that  assumed  in  St.  Louis  &  S.  F.  R.  Co.  v. 
Miller,  31  Okla.  801,  123  Pac.  1047,  supra,  where  the  motion  to 
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dismiss  was  urged  upon  the  theory  that  the  order  did  not  require 
a  public  convenience  or  facility  to  the  ^trons  of  the  railway  com- 
pany and'  those  portions  of  the  public  traveling  on  its  line  of 
railway.  If  the  effect  of  the  order  were  as  now  contended  for  by 
the  attorney  general,  it  would  be  an  appealable  order,  and  should 
have  been  reviewed  by  this  court  on  appeal.  After  rereading  the 
record  in  St.  Louis  &  S.  F.  E.  Co.  v.  Miller,  supra,  and  all  the 
briefs  in  that  case  as  well  as  in  this,  we  find  no  reason  to  recede 
from  the  construction  of  the  order  given  by  the  attorney  general 
in  his  brief  filed  in  the  former  case  and  adopted  by  the  court.  It 
is  true  that  there  is  some  language  in  the  findings  of  fact  of  the 
Corporation  Commission,  made  at  the  time  the  order  was  issued, 
that  indicates  that  the  Commission  may  have  had  in  view  some 
convenience  that  would  result  from  the  order  to  that  portion  of 
the  public  who  transact  business  at  the  depot  of  plaintiff;  but 
the  complaint  filed  with  the  Commission,  considered  in  connec- 
tion with  the  evidence  introduced  at  the  hearing,  makes  it  clear 
that  what  was  sought  and  the  primary  purpose  of  the  order  was 
to  require  a  public  crossing  at  the  point  named  in  the  order  as  a 
crossing  in  the  public  street  for  the  benefit  of  the  traveling  pub- 
lic generally,  and  that  such  is  the  requirement  of  the  order  made, 
which,  under  the  authority  of  St.  Louis  &  S.  F.  R  Co.  v.  Love, 
supra,  the  Commission  was  without  power  to  make,  and  may  be 
restrained  from  enforcing  by  writ  of  prohibition." 

It  is  clear  from  this  opinion  that  if  that  part  of  the  order  in- 
volved there  had  any  relation  to  or  anything  to  do  with  the  trans- 
portation of  persons  or  property,  the  appeal  would  have  been  sus- 
tained when  the  case  was  first  before  the  supreme  court,  and  the 
writ  of  prohibition  would  have  been  denied.  In  other  words,  the 
writ  was  granted  solely  on  the  ground  that  the  Commission  had 
no  jurisdiction  to  make  the  order,  in  that  it  did  not  in  any  way 
pertain  to  the  transportation  of  persons  or  property ;  neither  was 
it  necessary  for  the  use  of  the  public  in  transacting  business  with 
the  railroad  company.  It  is  reasonably  clear  that  the  writ  was 
issued  not  solely  on  the  groimd  that  the  crossing  had  never  been 
established  or  opened,  but  partially,  at  least,  on  the  ground  that 
this  crossing  would  not  be  used  by  the  people  in  their  dealings 
and  intercourse  with  the  railroad  company.  It  is  equally  as  clear 
/that  the  attorney  general  defended  the  jurisdiction  of  the  Com- 
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mission  and  opposed  the  issuance  of  the  writ  mainly  on  the  ground 
that  the  requirement  of  the  order  had  a  direct  bearing  upon  the 
business  transacted  by  ike  people  with  the  railway  company, 

That  the  Commission  has  no  jurisdiction,  except  such  as  ex- 
pressly or  by  necessary  implication  is  conferred  upon  it  by  the 
Constitution,  must  be  admitted.  This  propositicm  is  now  too 
well  settled  to  require  the  citation  of  authorities.  The  courts, 
therefore,  should  be  careful,  and  neither  attempt  to  enlarge  nor 
take  from  the  jurisdiction  conferred  on  the  Commission.  As 
applied  to  the  subject-matter  here,  what  authority  did  the  people 
by  the  Constitution  confer  up<Mi  the  Corporation  Ccwcomission  ? 
,  The  whole  provision  must  be  c<Mistrued  together,  in  order  to 
reach  a  soimd  and  correct  conclusion.  Had  this  section  ended  at 
the  first  semicolon  after  the  word  "companies,"  then  it  would 
appear  that  the  jurisdiction  which  it  claimed  in  making  the  order 
complained  of  might  reasonably  appear  to  have  been  conferred. 
But  the  language  following,  in  a  sense,  limits  the  natural  import 
of  the  language  preceding,  which  reads:  "And  to  that  end,  the 
^Commission  shall,  from  time  to  time,  prescribe  and  enforce 
against  such  companies  in  the  manner  hereinafter  authorized, 
such  rates,  charges,  classifications  of  traffic,  and  rules  and  regu- 
laticms,  and  shall  require  them  to  establish  and  maintain  all  such 
public  service  facilities,  and  conveniences  as  may  be  reasonable 
and  just,  which  said  rates,  charges,  classifications,  rules,  regu- 
lations, and  requirements,  the  Commission  may,  from  time  to 
time,  alter  or  amend.^ 

The  words,  "and  to  that  end  the  Commission  shall,''  etc.,  refer 
to  and  qualify  all  the  preceding  language  in  this  section,  grant- 
ing power  and  authority  to  the  Commission;  that  is,  it  should 
read:  "And  to  that  end  the  Commission  shall  have  power  and 
authority  to  supervise,  regulate,  and  contrcd.  all  transportation 
and  transmission  companies  in  all  matters  relating  to  the  per- 
formance of  their  public  duties  in  regard  to  rates,  charges,  classi- 
fications of  traffic  and  rules  and  regulations,  and  require  them  to 
maintain  all  such  public  service  facilities  and  conveniences  as 
may  be  reasonable  and  just,  and  to  correct  all  abuses  and  prevent 
tmjust  discrimination  and  extortion.^' 

By  so  transposing  and  reading  the  language  of  this  section, 
we  get  the  substance,  which  includes  all  the  power  and  jurisdic- 
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tion  granted  to  the  Commission;  and  it  will  be  seen  it  relates 
solely  to  the  transportation  <rf  persons  and  their  property,  or  to 
such  intercourse  and  dealings  of  the  public  with  sueh  companies 
which  are  connected  in  some  way  with  such  transportation. 

It  is  quite  clear  that  it  was  not  intended  by  the  framers  of 
the  Constitution  to  confer  jurisdiction  and  authority  upon  the 
Commission  to  regulate  and  enforce  the  performance  of  the  duties  \ 

of  these  companies  in  all  of  their  various  relations  with  the  pub-  j 

lie,  but  that  its  jurisdiction  was  intended  to  be  limited  to  matters 
pertaining  to  the  performance  of  their  public  duties  as  relate  to 
transportation  of  persons  and  property  and  all  dealings  and  inter- 
course that  have  any  bearing  upon  or  in  any  way  relate  to  such 
transportation. 

[8,  4]  If  it  were  within  the  jurisdiction  of  this  court — and 
it  is  not — ^to  amend  the  Constitution  or  to  legislate,  we  doubt  if 
it  would  be  the  part  of  wisdom  to  extend  the  jurisdiction  of  the 
Commission  over  matters  wholly  disconnected  from  the  business 
of  transportation.  If  the  jurisdiction  of  the  Ccnnmission  could 
be  extended  by  construction  to  such  matters  only  as  are  involved 
in  the  order  complained  of,  it  might  not  be  an  unwise  thing  to 
do ;  but  this  cannot  be  done.  If  the  grant  of  power  or  jurisdic- 
tion to  deal  with  the  subject-matter  covered  by  the  order  in  the 
present  instance  be  admitted,  then  it  must  be  conceded  that  it 
exists  in  all  matters  pertaining  to  the  performance  of  their  pub-  j 

He  duties,  regardless  as  to  how  far  removed  from  ihe  business  of 
transportation  the  performance  of  such  public  duty  may  be.  In 
other  words,  every  requirement  made  of  sucOa  company  by  law 
and  in  every  instance  where  the  exercise  of  power  may  be  forbid- 
den by  law,  it  would  devdlve  upon  the  Commission  to  require 
obedience  to  such  demands  of  the  law,  whether  it  be  the  acts  of 
commission  or  omission.  Under  the  law,  it  is  a  public  duty  for 
these  companies  to  pay  their  taxes ;  and  it  would  be  just  as  rea- 
sonable to  construe  the  grant  oi  power  under  this  section  in  the 
Commission  to  the  enforcement  of  this  public  duty.  Under  § 
1432,  Rev,  Laws  1910,  it  is  the  duty  of  every  railroad  company 
to  construct  a  crossing  across  that  portion  of  its  trade  over  which 
any  public  highway  runs,  and  to  maintain  the  same  unobstructed. 
To  so  construct  or  open  up  said  crossing  is  a  public  duty  required 
of  all  railroad  companies  in  this  state.     Yet  this  court  held  in 
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the  case  of  St.  Louis  &  S.  F.  R  Co.  v.  Love,  29  Okla.  532,  118 
Pac.  259,  that  the  Commission  had  no  jurisdiction  under  the 
Constitution  to  require  the  performance  of  this  public  duty.  The 
other  decisions  cited  are  to  the  same  effect,  and  the  Commission 
has  been  restrained  from  enforcing  its  orders  relating  to  the  per- 
formance of  such  duty.  It  cannot  be  denied  that  where  these 
crossings  are  needed  for  the  use,  safety,  and  convenience  of  the 
public,  that  it  is  just  as  much  a  public  duty,  devolving  upon  the 
railroad  company  to  so  construct  them  as  it  is  to  build  a  viaduct 
for  the  convenience  and  safety  of  the  people  of  a  city.  It  must 
be  admitted  that  both  come  within  the  police  power  of  the  state, 
and  in  principle,  there  is  no  distinction  as  to  the  source  of  power 
regulating  the  one,  the  same  as  the  other.  If  the  power  has  not 
been  specifically  granted  to  some  ofiicer  or  board  authorizing  the 
requirement  of  this  public  duty,  when  desired  and  found  neces- 
sary by  and  for  the  people  in  any  community,  the  people  certainly 
have  the  power,  and,  acting  through  the  legislature,  may  exercise 
it  at  will,  subject  only  to  Federal  or  state  constitutional  restric- 
tions. State  ex  rel.  Minneapolis  v.  St.  Paul,  M.  &  M.  R.  Co.  98 
Minn.  380,  28  L.R.A.(ISr.S.)  298,  120  Am..  St.  Bep.  581,  108 
K  W.  261,  8  Ann.  Cas.  1047,  id.  214  U.  S.  497,  53  L.  ed.  1060, 
29  Sup.  Ct.  Rep.  698,  and  authorities  cited ;  St.  Louis  &  S.  F.  R. 
Co.  v.  Hart,  45  Okla.  659,  146  Pac.  436,  recently  decided. 

The  only  question  is.  Where  has  the  power  been  lodged,  if  at 
all,  and  where  should  it  be  exercised  ?  It  seems  that  this  power 
should  be  exercised  in  a  manner  that  there  would  be  as  little  con- 
fusion as  possible,  and  without  any  conflict  of  jurisdiction.  The 
enforcement  of  the  performance  of  all  public  duties  by  railroad 
companies  pertaining  to  the  business  of  transportation  can  be 
seen  at  a  glance,  by  reason  of  not  being  confined  to  any  particular 
locality,  but  general  in  its  nature,  should  be  lodged  exclusively 
in  the  Corporation  Commission.  But,  on  the  other  hand,  the 
performance  of  all  such  public  duties,  such  as  constructing  pub- 
lic crossings  on  section  lines,  building  culverts  and  bridges,  and 
erecting  and  maintaining  suitable  crossings  where  the  track 
crosses  the  public  streets  and  the  building  of  suitable  bridges  and 
viaducts,  where  it  relates  in  no  way  to  the  transportation  of  per- 
sons or  property,  and  is  not  necessary  to  be  used  by  the  public 
in  dealing  with  the  railway,  should  be  leift  in  the  bands  of  the 
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local  authorities.  The  people  in  each  community  know  their 
needs  hest ;  they  know  better  when  such  improvements  should  be 
made,  and  the  character  necessary  to  reasonably  and  conveniently 
meet  their  wants ;  they  are  in  a  position  to  expeditiously  enforce 
the  performance  of  this  public  duty.  That  this  construction  is 
the  one  the  people,  through  the  legislature,  have  adopted,  may  be 
reasonably  inferred,  as  is  evidenced  by  §  1432,  Eev.  Laws  1910, 
which  reads  as  follows :  ^^It  shall  be  the  duty  of  every  railroad 
company  or  corporation  doing  business,  or  operating  a  line  of 
railroad,  within  this  state,  to  construct  a  crossing  across  that  por- 
tion of  its  track,  roadbed  or  right  of  way  over  which  any  public 
highway  may  run,  and  maintain  the  same  unobstructed,  in  a  good 
condition  for  the  use  of  the  public,  and  to  build  and  maintain  in 
good  condition  all  bridges  and  culverts  that  may  be  necessary  on 
its  right  of  way  at  such  crossing;  and  in  case  any  railroad  com^ 
pany  or  corporation  fails  so  to  construct  and  maintain  said  cross- 
ing for  thirty  days  after  written  notice  by  the  road  overseer  of 
any  road  district  or  the  council  or  board  of  trustees  of  any  city 
or  town  in  this  state,  or  fifty  petitioners  of  any  city  or  town  who 
are  interested  (where  such  work  or  repairs  are  needed),  to  be 
given  to  the  section  boss,  or  any  station  agent  of  any  railroad 
company  or  corporation  in  the  county  (where  such  work  or  re- 
pairs are  needed),  it  shall  forfeit  and  pay  to  said  county,  road 
district,  city  or  town  complaining,  the  sum  of  $25  per  day  for 
every  day  said  company  or  corporation  may  n^lect  to  comply 
with  the  requirements  of  this  section/* 

See  also  Hev.  Laws  1910,  §  598. 

As  we  have  said,  if  sufficient  authority  has  not  been  conferred, 
this  is  one  of  those  police  regulations  over  which  the  legislature 
has  plenary  power  and  may  extend  and  broaden  the  jurisdiction 
of  such  officers  exercising  such  power,  or  may  confer  the  same 
upon  other  officers  at  its  wilL  The  right  to  local  self-government 
and  to  enforce  all  such  local  police  regulations  as  may  be  neces- 
sary for  the  comfort,  convenience,  health,  safety,  and  happiness 
of  the  people  in  each  community  is  highly  desirable  j  and  such 
regulations  may  be  effectively  and  expeditiously  put  in  operation. 

We  are  of  the  opinion  that  the  Corporation  Commission  had 
no  jurisdiction  to  make  and  enforce  final  order  No.  569,  and  that 
the  writ  of  prohibition  will  be  granted.  Upon  the  filing  of  this 
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opinion,  notice  hereof  shall  he  given  to  the  Corporation  Commis- 
sion, and  the  writ  will  not  issue,  except  upon  a  further  applica- 
tion and  showing  the  necessity  thereof. 

All  the  Justices  concur,  except  Eane,  Ch.  J.,  absent  and  not 
participating. 


CONICBOTIOUT  PUBIiIG  UTII/ITICS  COMMISSION. 

CITY  OF  HAETFOBD 

V. 

CONNECTICUT  COMPANY. 

[Docket  No.  2565.] 

Mates  —  Beaaanahleness  —  Petition  alleging  excessive  burden  of  sap" 
plying  facts  —  Burden  of  estahlishing  allegations. 

1.  In  a  proceeding  brought  by  a  nmnicipality  to  require  a  street 
railway  company  to  reduce  a  6-cent  fare,  recently  put  in  effect  by  it,  to 
the  long-established  pre-existing  5-cent  rate,  the  utility,  being  more  or 
less  exclusively  in  possession  of  the  data  p^taining  to  the  reasonable- 
ness of  its  rates,  should  offer  whatever  evidence  it  has  in  justification  of 
the  increased  rate,  but  the  burden  of  establishing  the  unreasonableness 
of  tiie  rate  from  all  the  facts  submitted  rests  upon  the  city. 

Betum  —  Street  raUuHiys  —  Consolidated  system  —  Beasonahleness 
—  Consideration  as  unit. 

2.  In  determining  the  reasonableness  of  the  street  railway  fare 
ehai^ged  in  a  city  and  on  lines  between  it  and  adjoining  towns,  by  a 
consolidated  company  operating  an  extensive  imified  system  serving 
many  other  commimities,  the  Connecticut  Commission  considered  the 
corporate  operations  of  the  whole  system  as  an  entirety  where  the  same 
rates  were  effective  throughout  and  no  evidence  was  presented  which 
would  warrant  a  finding  that  any  portion  less  than  the  whole  system 
should  bear  the  burden  of  producing  the  increased  income  to  which  the 
utility  was  admittedly  entitled. 

Metum  —  Basis  -**  Valuation. 

3.  In  limiting  the  maximum  rates  to  be  charged  by  a  utility,  the  fair 
return  to  which  it  is  entitled  should  be  based  upon  the  value  of  its 
property  used  and  useful  in  serving  the  public. 

Valuation  —  Street  raihoay  «-  Complaint  alleging  ea:eessive  rate  —  No 
earning  in  excess  of  fixed  charges  —  Consideration  necessary. 

4.  In  passing  on  a  petition  of  a  city  alleging  an  excessive  street 
railway  fare,  a  critical  consideration  of  the  value  Is  unnecessary  where 
the  earnings  are  not  in  excess  of  operating  expenses  and  fixed  charges. 
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Bates  —  Street  railways  —  O-cent  fare  —  War  —  Beasonahleness, ' 

6.  A  6-cent  fare  established  by  a  street  railway  company  to  re- 
place a  6-cent  rate  to  meet  the  increased  cost  of  labor  and  materials  due 
to  war  conditions  is  not  unreasonable  for  the  system  as  a  whole,  even 
though  some  particular  lines  might  show  a  profit  under  the  old 
rate,  where  it  appears  that  the  utility  has  been  unable  to  meet  all  of 
its  fixed  charges  and  expenses  during  the  era  of  increased  cost;  that  its 
statutory  obligation  to  pave  streets  traversed  by  its  lines  is  very  heavy ; 
that  the  standard  of  its  management  and  economical  operation,  as 
measured  by  the  ratio  of  overhead  expenses  to  operating  revenue  and 
operating  expenses,  compares  favorably  with  similar  companies;  and 
that  the  city  objecting  to  the  increase  has  no  particular  grounds  of 
complaint,  as  compared  with  the  average  community,  sinoe  ^  an  old 
agreement  it  receives  2  per  cent  of  the  gross  receipts  of  fares  collected 
within  its  limits. 

Rates  —  Street  railways  —  Zone  system  —  Change  of  plant  —  Consid' 
eration, 

6.  A  radical  change  in  a  long-established  zone  system  of  levying 
street  railway  fares,  no  matter  how  defective  it  may  be,  should  not  be 
made  without  a  careful  study  of  the  traffic  and  economic  conditions  on 
the  lines  and  system  affected. 

RcUes  —  Street  railtoays  —  War  —  Duration, 

7.  A  street  railway  established  under  the  influence  of  war  con- 
ditions should  be  subject  to  review  as  soon  as  this  condition  ceases  to 
exist 

Betum  -^  Street  roUtrot^A  —  War  -^  Measure. 

8.  Street  railways  and  other  local  utilities,  through  the  authoriza- 
tion of  reMODjable  war  rates,  should  be  afforded  auffieient  revenne  to 
maintain  them  at  their  maximum  efficiency  during  this  abnormal  period. 

[March  15,  191g.] 

CoMFi*AiNT  by  the  city  of  Hartford  alleging  that  the  increase 
in  street  railway  fares  from  5  to  6  cents  on  the  lines  of  the  Con- 
necticut company  within  the  limits  of  the  city  and  the  towns 
immediately  adjoining  is  imreasonable,  and  praying  for  an  order 
requiring  a  reduction  of  said  fares  to  the  former  rate ;  denied. 

Appearances :  Francis  W.  Cole,  attorney  for  petitioner ;  J.  F. 
Berry,  attorney  for  respondent;  Geo.  D.  Watrous,  Leonard  M. 
Daggett,  and  Edward  M.  Day  (of  counsel)  for  respondent. 

.    By  the  Commission:    On  October  25,  1917,  the  city  of  Hart- 
ford presented  the  following  petition,  to  wit : 
To  the  Honorable*  Public  Utilities  0<»mnissioil  of  the  State  of 
Connecticut: — 

The  petition  of  the  city  of  Hartford  respectfully  represents : 
(1)  That  your  petitioner  is  a  municipal  corporation  chartered 
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as  a  city  located  in  the  county  of  Hartford  and  state  of  Conneo- 
ticut. 

(2)  That  the  Connecticut  Company  is  a  corporation  chartered 
by  the  general  assembly  of  the  state  of  Connecticut,  Tfiih  author- 
ity to  operate  and  operating  an  electric  street  railway  system 
in  the  streets  of  the  city  of  Ilartford  and  in  various  towns  ad- 
joining said  city. 

(3)  That  on  or  about  October  1,  1917,  the  said  Connecticut 
Company  increased  its  unit  of  passenger  fare  from  the  5-cent 
fare,  so-called,  which  was  the  fare  demanded  and  charged  by  said 
company  within  the  limits  of  said  city  of  Ilartford  and  from 
all  points  within  said  city  to  various  points  in  said  adjoining 
towns,  prior  to  that  date,  to  the  6-cent  fare,  so-called,  and  that 
since  said  date  said  company  has  charged  and  collected  within 
said  city  of  Hartford  and  adjoining  towns,  said  6-cent  fare  for 
passengers. 

(4)  That  said  6-cent  fare,  so-called,  is  excessive  and  unrea- 
sonable in  so  far  as  the  lines  within  the  city  of  Hartford  are 
concerned  and  in  so  far  as  the  lines  from  said  city  of  Hartford 
to  various  points  in  said  adjoining  towns  are  concerned. 

(5)  That  on  October  15,  1917,  the  court  of  common  council 
of  the  city  of  Hartford  passed  certain  resolutions  which  were  ap- 
proved by  the  mayor  of  said  city  on  October  23,  1917,  and  reading 
in  part  as  follows: 

"Kesolved :  That  the  corporation  counsel  be,  and  he  is  hereby, 
instructed  in  behalf  of  the  city  of  Hartford,  to  immediately  peti- 
tion the  Public  Utilities  Commission  of  the  state  of  Connecticut, 
for  a  hearing  on  the  increase  in  trolley  fares,  alleging  that  the 
increase  in  fares  to  6  cents  is  unreasonable,  and  praying  that  said 
Commission  pass  an  order  requiring  said  fares  to  be  reduced  to 
5  cents  within  the  limits  of  the  city  of  Hartford  and  the  towns 
immediately  adjoining ;     .     .     .     " 

Tour  petitioner  therefore  prays  that  your  Honorable  Com- 
mission will  cause  such  notice  as  you  shall  deem  reasonable  to  be 
given  to  said  the  Connecticut  Company  of  the  time  and  place  of 
appearance  to  answer  to  the  foregoing  petition,  and,  upon  due 
hearing,  shall  determine,  order,  and  prescribe  a  just  and  reason- 
able maximum  rate  and  charge  to  be  made  thereafter  by  said  the 
Connecticut  Company  within  the  limits  of  the  city  of  Hartford 
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and  to  various  points  in  the  towns  adjoining  said  city  for  the 
carriage  of  passengers,  said  maximum  rate  and  charge  not  to 
exceed  the  5-cent  fare,  so-called,  charged  by  said  company  on  said 
lines  prior  to  October  1,  1917. 

Dated  at  Hartford,  Connecticut,  this  24th  day  of  October,  a. 
D.,  1917. 

City  of  Hartford, 
By  Francis  W.  Cole, 

Its  Attorney. 

[1]  Said  petition  was  duly  assigned  for  hearing  at  the  office 
of  the  Commission  in  Hartford  on  Monday,  November  12,  1917, 
at  11 :30  o'clock  in  the  forenoon,  of  which  due  and  public  notice 
was  given  as  by  order  of  notice,  and  return  on  file  will  fully 
appear,  and  at  which  time  and  during  the  subsequent  adjourned 
hearings,  the  parties  in  interest  appeared  with  their  witnesses 
and  counsel  and  were  fully  heard. 

The  only  issue  involved  in  this  case  is  based  upon  allegatioiis 
contained  in  paragraph  4  of  the  petition.  Counsel  for  petitioner 
made  an  opening  statement  of  the  city's  claims,  but  did  not  at- 
tempt to  prove  or  make  out  a  prima  facie  case  by  the  introduction 
of  evidence,  relying  upon  the  theory  that  the  burden  was  upon 
the  respondent  to  show  justification  for  its  rates.  The  Com- 
mission ruled  that  inasmuch  as  the  old  rates  had  been  in  existence 
for  a  considerable  period  of  time  prior  to  the  present  increased 
rates  complained  of,  and  as  all  the  material  facts  pertaining  to 
the  reasonableness  of  such  rates  were  more  or  less  exclusively 
within  the  knowledge  and  possession  of  the  respondent,  it  should 
proceed  by  offering  whatever  evidence  it  had  in  justification  of 
its  present  rates. 

Whatever  weight  may  ordinarily  be  attached  to  the  presump- 
tion of  reasonableness  of  a  long-established  pre-existing  rate,  it 
is  materially  lessened  by  present  economic  conditions  within  the 
official  knowledge  of  an  administrative  tribunal.  While  the 
burden  of  supplying  the  facts  may  be  imposed  upon  the  respond- 
ent, the  burden  of  establishing  its  material  allegations  from  all 
the  facts  submitted  still  rests  upon  the  petitioner,  under  the  laws 
of  this  state  permitting  the  company  in  the  first  instance  to  estab- 
lish its  rates  or  to  change  a  company-made  rate. 
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Counsel  for  the  petitioner  objected  to  the  admission  of  evi- 
dence involving  or  affecting  the  respondent's  railway  syst^n 
outside  of  the  Hartford  lines  as  set  forth  in  the  petition.  Be- 
spondent  claimed  that  all  lines  operated  by  it  in  Connecticut  were 
operated  as  one  system,  corelated  in  aU  its  parts,  and  that  it  would 
be  impossible  to  take  the  Hartford  lines  separately,  or  any  other 
subdivision  of  the  system,  and  determine  either  the  operating  ex- 
penses or  the  gross  or  net  revenues,  or  allocate  with  any  degree 
of  accuracy  the  fixed  charges  and  overhead  expenses.  The  Com- 
mission ruled  that  substantial  latitude  should  be  given  to  the 
respondent,  and  testimony  affecting  the  company's  system  as  a 
whole  was  offered  and  admitted  in  evidence^ 

General  StcUemenL 

The  evidence  in  this  case  consists  of  more  than  700  pages  of 
typewritten  testimony,  together  with  88  exhibits  containing  de- 
tailed statistics,  graphic  and  other  information  and  data,  and, 
by  reference,  all  official  records  and  documents  on  file  and  record 
in  the  Commission's  office,  bearing  in  any  way  upon  the  issues 
involved.  Illuminating  and  somewhat  lengthy  briefs  were  filed 
by  counsel,  the  respondent's  brief  treating  exhaustively  the  evi- 
dence in  analytical  subdivisions  and  reproducing  in  convenient 
form  most  of  the  exhibits  presented.  The  Commission  will  not 
undertake  to  make  a  detailed  finding  or  even  a  complete  sum- 
marization of  all  the  facts  submitted,  but,  having  made  a  careful 
study  and  analysis  of  all  the  matters  presented,  will  set  forth 
as  concisely  as  possible  the  material  facts  governing  its  final  con- 
clusions and  order.  In  this  connection  we  deem  it  informative 
to  give  a  brief  history  of  the  origin,  composition,  and  operating 
activities  of  the  respondent  company. 

History  of  the  Company. 

A  history  of  the  properties  and  companies  now  owned  or  op- 
erated by  the  respondent  is  a  history  of  nearly  all  the  street 
railw^ay  companies  in  Connecticut  The  evolution  of  what  is  now 
the  Connecticut  Company  is  the  result  of  many  mergers,  con- 
solidations, and  purchases  of  numerous  street  railway  companies, 
changes  of  names,  and  other  similar  transactions.  It  begins  on 
short,  disconnected  lines  with  the  operation  of  a  small,  wooden, 
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four-wheeled  car  weighing  about  1,400  pounds,  with  a  seating 
capacity  of  14  passengers  and  drawn  by  one  horse,  on  an  oval 
iron  rail  spiked  to  wooden  stringers.  Its  latest  maximum  de- 
velopment is  a  steel-constructed  car  35  feet  in  length,  weighing 
about  45,000  pounds,  having  a  seating  capacity  of  52  passengers, 
with  four  SO-horse  power  electric  motors,  operated  over  a  large 
system  of  connected  lines  with  the  maximum  size  steel  rail  in 
use  weighing  124  to  130  pounds  to  the  yard. 

The  first  charter  for  a  street  railway  company  in  Connecticut 
was  granted  in  1859  to  the  Hartford  &  Wethersfield  Horse  Rail- 
way Company,  and  at  the  close  of  the  1917  session  of  the  general 
assembly  there  had  been  granted  166  special  charters  to  street 
railway  companies,  involving  both  horse-drawn  and  electric  meth- 
ods of  propulsion.  Of  these  166  original  charters,  83  have  lapsed 
or  have  otherwise  been  discontinued,  and  of  the  remaining  83 
chartered  companies,  63  are  now  owned  or  operated  by  the 
Connecticut  Company. 

The  process  of  consolidation  first  started  with  the  Thompson 
Tramway  Company,  chartered  in  1901,  the  name  of  which  was 
changed  by  decree  of  the  superior  court  for  New  Haven  county 
in  1902  to  the  Worcester  &  Connecticut  Eastern  Railway  Com- 
pany. The  name  of  the  latter  company  was  changed  by  decree 
of  the  superior  court  for  New  Haven  county  in  May,  1904,  to 
the  Consolidated  Railway  Company,  which  company,  after  ac- 
quiring many  street  railway  properties,  was  merged  with  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company  on  May 
31,  1907. 

The  New  York,  New  Haven,  &  Hartford  Railroad  Company 
continued  to  acquire  additional  street  railway  properties  until 
June  30,  1910,  at  which  date  practically  all  of  the  street  railway 
properties  then  owned  by  that  company  were  turned  over  to  the 
Connecticut  Company  on  a  capitalization  of  $40,000,000,  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company  owning 
all  of  the  capital  stock. 

During  the  fiscal  year  ending  June  30,  1913  the  capital  stock 
of  the  Connecticut  Company  was  transferred  to  the  New  England 
Navigation  Company,  one  of  the  subsidiary  companies  of  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company.  By  an 
order  of  the  district  court  of  the  United  States  for  the  southern 
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district  of  New  York,  dated  October  17,  1914  said  capital  stock 
•was  assigned  and  transferred  to  five  trustees,  with  authority  to 
hold  said  capital  stock  and  exercise  all  the  powers  in  the  manage- 
ment of  the  Connecticut  Company  which  the  owners  of  the  shares 
of  said  capital  stock  are  entitled  to  exercise,  until  the  said 
shares  of  capital  stock  shall  have  been  sold,  as  therein  provided. 

At  the  time  the  several  companies  were  being  merged  with  thp 
Consolidated  Kailway  Company,  the  Connecticut  Railway  & 
Lighting  Company  absorbed  and  operated  a  number  of  street 
railway  lines  in  the  southwestern  part  of  the  state,  all  of  which 
were  leased  to  the  Consolidated  Railway  Company  in  1906  for 
the  term  of  999  years,  and  are  now  operated  under  the  terms  of 
said  lease  by  the  respondent. 

The  first  identity  of  the  Connecticut  Company  appears  under 
a  charter  granted  to  the  Thomaston  Tramway  Company  in  1905, 
the  name  of  which  company  was  subsequently  changed  to  the 
Connecticut  Company  by  decree  of  the  superior  court  for  Litch- 
field county  on  May  31,  1907.  The  merger,  consolidation,  sale, 
transfer,  and  lease  of  all  these  several  companies  and  franchise 
rights,  culminated  in  the  Connecticut  Company,  as  herein  stated, 
and  carried  with  it  all  the  franchise  rights  and  privileges  under 
the  several  charters  connected  therewith. 

The  following  table  will  show  the  several  companies  acquired 
by  the  Consolidated  Railway  Company,  the  amount  shown  as  the 
cost  of  construction  and  equipment  at  the  date  of  the  latest  report 
of  such  companies  to  the  Board  of  Railroad  Commissioners,  and 
also  the  amount  which  the  Consolidated  Railway  Company  paid 
for  the  properties  purchased. 

TABLE    SHOWING    THE    STREET    RAILWAY    COMPANIES    ACQUIRED    BY 
THE  CONSOLIDATED  RAILWAY  COMPANY  BETWEEN  MARCH  20,  1904, 
AND    APRIL    22,    1907,    THE    COST    FOR    CONSTRUCTION    AND    EQUIP- 
MENT  AT   DATE   OF    LAST  REPORT   TO   BOARD   OF   RAILROAD   COM-      . 
MISSIONERS,   AND   THE   PRICES   PAID  THERE  FOE. 

Cost  of  Price  paid 

Name  of  Company                                                   Construction  by  Cons.  By. 

and  Equipment  Co. 

Winchester  Ave.  B.   B.   Co $1,212,304.65  $2,375,880.35 

Fair   Haven  A   WestvUle   R.    B.   Co 4,489,535.98  8,364,855.94 

Merlden    El.    B.    B.    Co 1,714,208.30  1,222,073.20 

Montvllle    St.    By.    Co 558,04.5.42  624,509.46 

Norwich    St.    By.    Co 759,7U2.03  708,443.21 

New  London   St.  By.   Co 455,953.03  412,111.93 

Mlddietown    St.    By.    Co 304,725.15  281,413.10 

Suffleld    St.    Ry.    Co 68,075.65  91,645.06 

Hartford    St.    Ry.    Co 4,081,902.29  5,638.226.72 
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T  A  B  LE-~€oniinu€d, 

Cost  of  Price  paid 

N&nM  of  Company                                                  ConstracUon  by  Cons.  By 

and  Equipment  Co. 

Greenwich    Tramway    Co 661,488.04  682,373.27 

Bramford  Ltg.  A  Water  Co 893,105.41  623,254.12 

Stamford   St.   Ry.   Co 473,7::1.91  447,449.00 

East  Hartford  &  Glastonbury  Horse  R.  R.  Co 200,000.00  588,095.82 

WUllmantic   TracUon    Co 480,000.00  306,410.37 

Hartford.  Manchester  &  Rockvllle  Tramway  Co 607,388.91  895,602.54 

Hartford  &  Middletown   St.  Ry.   Co 18,000.00 

Waterbury  A  Pomperaug  Valley  Ry.  Co No  record  188,205.94 

Totel     $28,463,650.0» 

Payment  for  legal  services  in  consolidation  of  properties   $100,000.00 

Difference  between  amounts  paid  for  stocks  of  New  London  St. 
Ry.  Co.,  MontTille  St.  Ry.  Co..  and  Norwich  St.  Ry.  Co.,  and 
Consolidated  Ry.  Co*s  distributive  shares  of  the  amounts  re- 
ceived by  these  companies  for  the  sale  of  all  their  property,  rlghti, 

and  franchises   184.935.00 

Cost  of  the  following  properties : 
People's  Tramway  Co.  and  Danlelsoii  k  Norwich  8t  By.  Go.»  prop- 
erty and  franchises   1.476,000.00 

Expenditures  on  Thompson  Tramway  Co.  for  year  ended  June  80, 

1903     150,083.15 

Total  cost  of  the  properties  originally  owned  and  those  afterwards 

acquired  by  the  Cons.  Ry.  Co.  prior  to  June  1,  1907  $25,373,568.1S 

The  life  of  the  Consolidated  Kailway  Company  terminated 
on  .Hay  31,  1907,  when  it  was  merged  with  the  New  York,  New 
Haven,  &  Hartford  Eailroad  Ccanpany.  Previous  to  its  ter- 
mination it  had  acquired  all  the  capital  stock  of  the  Stafford 
Springs  Street  Railway  Company,  but  the  final  transaction  re- 
garding its  transfer  did  not  take  place  until  after  the  Consolidat- 
ed Eailway  Company  merged  with  the  New  York,  New  Haven^ 
&  Hartford  Railroad  Company. 

Other  street  railway  properties  were  acquired  by  the  New  York^ 
New  Haven,  &  Hartford  Railroad  Company  between  June  28^ 
1907,  and  December  31,  1909,  as  appears  by  the  following  table^ 
and  which  table  shows  cost  for  construction  and  equipment  at 
date  of  last  report  of  said  company  to  the  Board  of  Raiboad  Com- 
missioners, and  the  prices  paid  therefor. 

Cost  of  construe- 

tion  and  equip.  ^^ 

ment    at    date  by 

Name  of   Company  of   laat   report  v  y  N  H  Jt 

to     the     RaU-  „'|>*'«*r«^ 

road     CommlB-  "-RK-Co. 

sioners 

Meriden,  Southington,  &  Compounce  Tramway  Co $427,009.68  $400,861.77 

Torrington  &  Winchester  St.  By  Co 435,080.95  516,010.25 

Stafford  Springs  St.  Ry.  Co No  record  05M21.95 

Farmlngton  St.  Ry.  Co 236,672.46  232,293.30' 


Total    $2,107,496.4* 
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By  the  acquisition  of  these  properties  the  New  York,  New 
Haven,  and  Hartford  Railroad  Company  secured  all  the  prop- 
erty, rights,  powers,  and  franchises  of  the  purdiased  companies, 
as  well  as  those  of  all  constituent  companies.  Such  companies 
as  were  eventually  turned  over  to  the  Connecticut  Company  were 
as  follows: 

Name  of  Company.  Conatltnent  Companies.         Charter. 

Thompson  Tramway  Co.  1901 

People's  Tramway  Co,  1898 

Pntnam  &  Thompson  St  By.  Co.  1893 

Danielson  &  Norwich  St.  By.  Co,  1901 

Walllngford  Tramway  Co.  1903 

Winchester  Ave.,  B.  B.  Co.  1889 

New  Haven  A  West  Haven  Horse 

R.  B.  Co 1865 

tWest  Shore  Ry.  Co.   1893 

Pair  Haven  k  Westvflle  B.  B.  Co.               New  Haven  St.  Ry.  Co 1893 

State  St.  Horse  R.  R.  Co 1868 

New  Haven  A  Morris  Cove  B.  B. 

Co 1889 

Edgewood  Horse  R.  R.  Co 1871 

Lake  Saltonstall  R.  R.  Co. 1893 

New  Haven  &  East  Haven  River 

Ry.  Co 1897 

New  Haven  &  Centreville  St.  Ry. 

Co 1893 

New  Haven  &  Centreville  Horse 

R.  R.  Co 1865 

^Meriden  Bleetric  B.  B.  Co.  Meriden  Horse  B.  B.  Co 1876 

•Norwich  St.  By.  Co.  Norwich  Horse  R.  B.  Co 1864  . 

•Hontville  St  By.  Co.  Montville  Horse  B.  B.  Co 1889 

•New  liOndon  St  By.  Ox  New  London  Horse  Ry.  Co 1886 

•Mlddletown  St  Ry.  Co.  Middletown  Horse  R.  R.  Co 1871 

Portland  St  Ry.  Co .^....     1893 

•Hartford  St.  Ry.  Co.  Hartford    &    Wethersfleld    Horse 

Ry.  Co 1850 

Newington  Tramway  Co 1893 

•Bast  Hartford  &  Glastonbury  St  By.    E.  Hartford  &  Glastonbury  Horse 

Co.  R.  R.   Co 1866 

1893 

Greenwich  Tramway  Co.                                Stamford  Horse  R.  R.  Co 1880 

•Stamford  St  By.  Co.  1901 

1905 
WllUmantic  Traction  Co. 

Hartford  &  Mlddletown  St.  By,  Co.             Woodbury  &  Seymour  St.  Ry.  Co.  1903 
•Watepbury  &  Pomperaug  Valley  Ry.  Co.    Woodbury   &   Waterbury    St.   Ry. 

Co 1903 

1893 
Hartford,      Manchester,      &      Rockville    tSo.  Manchester  Light,  Power,  dt 
Tramway  Co.  Tramway  Co 1893 

New   Haven  ft  North  Haven  St  B.  B. 

Co.  1^0.1 

Whitney  Avenue  Horse  Ry.  Co.  1871 

Middletown  ft  Meriden  Traction  Co.  190] 

Watertown  ft  Litchfield  Tramway  Co.  1897 

•  Formed  by  change  of  name, 
t  Leasehold  rights. 
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CoDstitaeat  CompAOles. 


Date  of 

Charter. 

1903 


Name  of  Company* 

MiddletowB   &  Miadlefleld  Traction  Co, 
^Branford  Ltg.  k  Water  CO. 

Branford  Electric  Co. 1895 

Torrincttm  &  WineheMer  St.  ity.  Co.  1897 

Mcrlden.     Southing^on,     &     Compounce 

Tramwiiy  Co.  1897 

Stafford  Springs  St.  Ry.  Co.  1901 

•Farmlngton  St.  Ry.  Co.  Hartford  &  West  Hartford  Horse 

B.  R.  Co 1863 


Columbia  Traction  Co. 
Thomaston  Tramway  Co. 


1809 
1905 


It  also  had  acquired  under  the  lease  from  the  Connecticut 
Kailway  &  Lighting  Company  the  following  companies  and  the 
constituent  companies  thereof : 


Name  of  Company. 
*  Bridgeport  Traction  Co. 


Shelton  St  By.  Co. 
Mllford  St.  Ry.  Co. 
•Westport  &  Saugatnck  St.  By.  Co. 


Constituent  Companies. 


Date  of 
Charter. 


Bridgeport  Hoisse  B.  B,  Co.  .... 

Bridgeport  By.   Co 

Bridgeport     &     West     Stratford 

Horse  R.  B.  Co 

*Ea8t  End  By.  Co 


*  Derby  St.  Ry.  Co. 


Norwalk  Tramway  Co. 
•Norwalk  St.  By.  Ot. 

♦Waterbury  Traction  Co. 

♦Central  By.  &  EL  Co. 

Norwalk,  Bridgeport,  &  Bethel  Traction 

Co. 
Southlngton  St  PlantsriUe  Tramway  Co. 

Cheshire  St  Ry.  Co. 

Nnugatuck  Valley  El.  Ry.  Co. 
Thbmaston  dt  Watertown  El.  By. 


Co. 


1864 
1893 

1885 

1893 
1895 


Westport  A  Saugatuck  Horse  B. 

B.    Co 1876 

Derby  Horse  Ry.  Co 1885 

•Derby  &  Ansonia  St  Ry.  Co.   .. 
Birmingham  &  Ansonia  Horse  B. 

B.  Co ».4, 1876 

188;» 
Norwalk  Horse  B.  B.  Co.   ......     1862 

Waterbury  Horse  R.  B.  Co 1884 

New  Britain  Tramway  Co.  •••••     1886 

190t 

1887 

(  1895 

11901 

1903 

1901 


•  Formed  by  change  of  name. 


At  June  30,  1910,  the  construction  and  equipment  account  of 
the  Connecticut  Company  as  shown  by  its  balance  sheet  was 
$39,778,834.83,  the  details  of  which  are  as  follows: 


COST  OF  PBOPEBTIES  OBIGINALLY  PURCHASED  BY  THE  CONSOLIDATBD 
RAILWAY    COMPANY. 

People's  Tramway  Co.  and  Danfelson  &  Norwich  St. 

Ry.    Co.    11,475,000.00 


Expenditures  on  Thompson  Tramway  Co. 

Winchester  Ave.  R.  R.  Co 

Fair  Haven  &  Westville  R.  R.  Co. 
Meriden   Electric   R.   R.   Co.    . . 

MontviUe  St  Ry.  Co 

Norwich   St.   Ry.   Co 

New  London  St.  Ry.  Co 

P.U.R.1918C. 


150,083.15 
2,375,880.85 
8,364.85.-).94 
1,222,073.20 
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Difference  between  amounts  paid  for  stocks 
of  New  London  St  Ry.  Co.,  Montrille 
St.  By.  Co.  and,  Norwich  St.  By.  Co. 
and    the    Consolidated    Ry.     Co.'s    dts- 

tributiye  shares  of  the  amouots  received  ^^ 

by  said  companies  from  the  sale  of  all  ^ 

the  property,  rights,  and  franchises  ....   184,986.00  1,929,000.60 

Middletown  St.  Ry.  Co 281,418.10 

Suffleld  St.  Ry.  Co 91,046.00 

Hartford  St   Ry.  Co 5,638,2^6.72 

Greenwich  Tramway  Co 682,373.27 

Branford  Ltg.  &  Water  Co. 628,254.12 

Stamford  St.  Ry.  Co 447,449.00 

East  Hartford  A  Glastonbury  Horse  R.  R.  Co 588,005.82 

Willimantlc   Traction   Co 800/410.1T 

Hartford,  Manchester,  &  Bockvllle  Tram.  Co 895,602.54 

Hartford  &  Middletown  St.  Ry.  Co 13,000.00 

Waterbury  dt  Pomperaog  Yalley  Ry.  Co 188,206.94 


Total    $26»278^«8.18 

COST  OP   PROPBETIES  PURCHASED  BY  THE  NEWYOBK,   NEW   HAVEN, 
&  HABTFOBD  RAILROAD  COMPANY. 

Merlden,  Southlngton  A  Compounce  Tram.  Co. $400,861.77 

Torrlngton  A  Winchester  St.  Ry.  Co 516,010  26 

Stafford  Springs  St  Ry.  Co 958,321.96 

Farmlngton   St  Ry.   Co , 232,293.50 


Total , . .    $2,107,496.47 

The  following  amounts  were  expended  for  constrviotion  and 
equipment,  in  addition  to  the  cost  of  the  purchase. 

For  the  year  ending  June  80,  1904   .,-.     1160,76167 

For  the  year  ending  June  80,  1906 497,041.89 

For  the  year  ending  June  30,  1006 665^01.79 

For  the  year  ending  June  30,  1907  1,552,643.99 

For  the  year  ending  June  30,  1908 2,845,216.79 

For  the  year  ending  June  30,  1909  1,087,000.76 

For  8  months  ending  Feb.  28,  1910 673,426.61 

Total   expenditures $6,874,488.40 

Estimated   valQe   of   equipment  of   the  leased   prop- 
erties of  the  West  Shore  Ry.  Co.   . , $8,100.00 

Estimated-  value  of  equipment  of  the  Connecticut  Ry. 

&  Ltg.  Co 881,001.88 

Total    839,101JB8 

Rehabilitation  fund   4,702,390.64 


Tptal  additions  $a9,797»045.07 

DEDUCTION* 
Properties  owned  by  the  New  York,  New  Haven,  k  Hartford  Railroad  Company, 
heinga  part  of  the  foregoing  properties  purchased  and  retained  by  ths  N«w 
Tork,  New  Haven,  ft  Hartford  Railroad  Company. 

SufleM  8t  Ry  Co $91,646.06 

Line  from  West  Thotopson  to 

Mass.  state  line 160,000.09 

Line    from    Mlam^s    rtver    to 

New  York  state  line 127,660.00 

Branford    Lighting    ft    Water 

Depts.     379,822.81  '' 


Total    $741,627.87 
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Sale  of  1104  shares  of  the  Farmington 
St.  Ry.  Co.  to  the  New  England  Naviga- 
tion Co 108,900.88 


Total  deductions 860.428.70 


Total  cost  of  properties  purefaa«ed $38,946,616.37 

To  this  there  is  added  the  payment  for  legal  services  charged  by 
the  Consolidated  Ry.  Co.  for  consolidation  of  the  properties  by 

that  company 100,000.00 

Total  charged'  cost  of  the  properties  acquired  by  the  Con- 
necticut Co , 189,046^10.87 

Amounts  expended  by  the  Connecticut  Company  for  construction  and  eQaiM;»meBt 
from  date  of  operation  to  June  80,  1810,  as  follows : 
For   year   ending    June    30,    1907 — construction   and 

equipment     $172,728.10 

For   year    ending   June    30,    1908 — construction    and 

equipment 142,843.96 

For    year    ending    June   30,    1909 — construction    and 

eqoipment 4,515.84 

For  year  ending  June  30,  1910 — 

constructlOD    255,475.94 

canipmtnt    157,159.62 


Total  additions  to  construction  and  equipment 732,218.46 


Total  construction  and  equipment  account  as  per  balance 

sheet  the  Connecticut  Co.  June  30,  1910 $39,'778,834.83 

Total  construction  and  equipment  account  as  per  balance 

sheet  the  Connecticut  Co.,  Dec  81,  1916   $44,721,899.00 

On  July  T,  1&13,  the  following  street  railway  companies 
owned  by  the  Connecticut  Company  were  leased  to  the  Shoi'e 
Line  Electric  Railway  Company : 

Name  of  Company.                             Constltaent  Companies.  <^rter' 

People's  Tramway  Co.  1893 

Putnam  &  Thompson  St.  By.  Co.     189H 

Thompson  Tramway  Co.  1901 

Danlelson  &  Norwich.  St  By.  Co.  1901 

WiUlmantlc  Traction  Co.  1001 


*New  London  St.  By.  Co. 
•MontvUle  St.  By.  Co. 
•Norwich  St.  By.  Co. 


New  London  Home  By.  Co.  ....  1886 
Moi^tvlUe  Horse  B.  B.  Co.  ....••  1889 
Norwich  Horse  B.  B.  Co. 1864 


*  Formed  by  change  of  name  of  company. 

The  following  will  show  a  summary  of  the  number  of  miles 
of  track  controlled  by  the  Connecticut  Company: 

/  BIfles  of 

single  track 

Line  owned  and  operated   **..». 302.^^88 

Line  owned  and  leased  (operated  by  Shore  Line  El.  By.  Co<)  ....*...         80.872 

Line  operated  under  lease  from  Connectlowt  By,  k  Ltg.  Co 170.989 

Line  operated  but  owned  by  another  corporation,  control  being  seemed 

through  stock  ownership   «•  •  • 4.422 

Line  operated   under  agreement • « ^         17.042 

Line  operated  under  trackage  rights  ...«».,«. 8.721 


Total  mileage  single  traefe  .* ., 584.ia4 

o-ion  r^ 
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Effect  of  CcnaolidaUGn. 

It  appears  that  the  respondent  is  a  consolidation  of  a  large 
number  of  originally  separate  horse  car  and  electric  street  railway 
companies  operating  in  different  sections  of  the  state.  As  to 
whether  these  separate  companies  should  have  been  merged  and 
consolidated  into  the  respondent  as  a  unified  system,  or  whether 
the  respondent  can  render  as  efficient  public  service  as  the  sep- 
arate companies  might  furnish  if  not  consolidated,  is  not  for  this 
Commission  to  determine  at  this  time,  as  the  consolidation  was  in 
conformity  with  apparent  public  policy,  having  received  the 
sanction  of  the  legislature  of  the  state. 

As  a  result  of  the  consolidation,  however,  all  the  several  sep- 
arate properties  (with  one  exception,  the  Torrington  &  Win- 
chester Street  Railway  Company),  have  been  physically  connected 
by  the  completion  of  extensions,  connecting  lines,  and  other 
constructions,  making  possible  the  continuous  transportation  of 
passengers,  freight,  and  express  matter  over  .its  entire  lines. 

Should  the  Company  he  Treated  as  a  Unit? 

[2]  Should  the  particular  lines  mentioned  in  the  petition, 
namely,  the  lines  in  the  city  of  Hartford  and  those  extending 
from  the  city  into  adjoining  towns,  be  treated  separately  and  in- 
dependently of  the  respondent's  other  lines  and  property,  in 
<ietermining  the  reasonableness  of  the  rates  complained  of,  or 
should  all  the  lines  operated  by  the  respondent  as  a  unitary  system 
be  taken  into  consideration  ?  This  is  one  of  the  most  important 
and  most  controverted  questions  involved  in  this  case. 

This  petition  is  brought  under  §  23  of  chapter  128  of  the  Pub- 
lic Acts  of  1911,  which  provides  that  any  city  within  which  or 
between  which  and  any  other  city,  town,  or  borough,  a  utility 
company  is  furnishing  service,  may  bring  its  written  petition, 
^eging  that  the  rates  or  charges  made  by  such  company  are  un- 
jreasonable.  The  rates  or  charges  referred  to  do  not  necessarily 
Include  all  the  rates  or  charges  of  a  utility  company,  but  may  ap- 
ply only  to  rates  charged  for  a  particular  service  or  rates  charged 
in  a  certain  locality  or  between  given  points. 

The  petitioner  in  this  case  complains  of  the  rates  for  passenger 
rtraffic  in  a  certain  locality,  namely,  the  city  of  Hartford,  and  on 
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the  lines  extending  therefrom  into  adjoining  towns.  The  issue 
to  be  determined,  therefore,  is  as  to  the  reasonableness  of  the 
particular  rates  complained  of.  While  the  rate  itself  may  be 
confined  to  a  particular  locality,  the  facts  governing  the  reason- 
ableness of  such  rate  may  involve  a  greater  latitude. 

The  respondent  operates  603.76  miles  of  street  railway  in 
Connecticut,  maintaining  the  same  unit  of  fare  on  the  zone  system 
over  all  its  lines.  Theoretically,  therefore,  the  rates  charged  are 
the  same  in  all  sections  of  the  state  where  the  company  operates, 
and  a  change  of  rates  in  one  city  would  necessitate  change  of 
rates  over  its  entire  system  or  the  establishment  of  a  unit  of  fare 
in  such  city  differing  from  the  unit  of  fare  maintaining  in  other 
parts  of  the  system. 

The  petitioner  claims  that,  "in  determining  whether  or  not  the 
6-cent  fare  is  reasonable  for  the  city  of  Hartford,  the  city  has 
the  right  to  have  the  lines  within  its  limits  considered  separately 
from  the  other  lines  of  the  company,''  and  that  "if  the  5-cent  fare 
is  a  reasonable  fare  in  the  city,  the  car  riders  of  Hartford  should 
not  be  compelled  to  pay  more  than  5  cents  in  order  to  give  the 
company  the  funds  which  it  may  need  on  account  of  unprofitable 
operation  of  other  lines.'' 

The  respondent  claims  that  in  establishing  the  fare  tariffs,  the 
company,  being  legally  consolidated  and  operated  as  a  single 
system  under  one  general  management,  should  be  treated  as  a 
whole;  that  the  bookkeeping  and  accounting  system  of  the  com- 
pany is  in  accordance  with  the  requirements  prescribed  by  the 
Interstate  Commerce  Commission  and  by  this  Commission,  and 
is  kept  as  a  umt^  affecting  the  company's  entire  operations ;  that 
the  iHToblem  of  procuring  finances  for  the  whole  or  any  part  of 
the  system  involves  the  earnings,  expenses,  and  valuation  of  the 
company's  property  as  a  whole  and  the  distribution  of  risk  and 
casualty  claims  over  the  entire  system. 

The  respondent  as  a  consolidated  company  is  a  legalized  en- 
tirety chartered  to  serve  the  people  of  the  state  in  all  sections 
where  its  lines  are  operated.  The  advantages  of  a  unified  trans- 
portation system,  serving  the  people  located  in  different  sections 
of  the  state,  by  physically  connected  and  similarly  operated  lines, 
attach  themselves  to  all  portions  of  the  system. 

The  social  and  business  success  of  individuals,  sooieties,  and 
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municipalities  is  to  a  large  extent  inter€l^>endent.  The  corporate 
boundary  lines  of  a  city  do  not  inclose  all  tb^  inhabitants  upon 
whom  the  city  is  dependent  for  its  business,  social,  and  general 
success  and  developmient  There  is  involved  in  its  economic  life 
and  daily  business  transacticHis  a  large  percentage  of  people 
from  the  suburban  and  other  sections  outside  of  its  corporate 
limits.  To  impose  a  severe  or  prohibitive  burden  upon  their 
access  to  the  city  would  be,  not  only  a  loss  to  the  city,  but  a 
serious  impediment  to  the  developoaeaat  of  buainess  and  the  com- 
fort of  the  general  public  dependent  upon  the  re6ponde^t  for 
service. 

Assuming,  therefore,  as  an  equitable  proposition^  that  certain 
of  the  more  populous  lines  of  a  transportaticm  company  should 
help  to  bear  the  burdens  of  some  of  the  unprofitable  ones  as  a 
natural  inoid^it  to  interlmsiness  and  social  relations,  yet  this  * 
proposition  should  not  be  so  far  extended  beyond  reasonable 
limitations  as  to  impose  a  burden  without  some  corresponding 
benefits. 

'No  evidence  was  offered  showing  the  valuation  of  the  plant 
and  equipment  or  the  financial  operatio3au9  of  the  Hartford  lines 
separate  from  the  other  lines  of  the  company's  system.  It  did 
appear  in  evidence,  however,  that  a  large  number  of  people  from 
suburban  and  other  outside  sections  ^ere  utili^^ing  the  company's 
service  and  were  engaged  in  the  daily  routine  of  the  business  of 
the  city,  and  that  the  general  traffic,  operating  and  financial  con- 
ditions of  the  Hartford  lines  were  not  dissimilar  from  titiose  ixkain- 
tainii^  in  c^heor  populous  centers,  as  Bridgeport,  ]^ew  Haven,  f^nd 
Waterbury,  together  with  their  respective  siuburban.  lines. 

In  the  case  of  the  passenger  rates  of  the  Long  Island  Railroad 
Company,  P.U.R1918A,  649,  decided  by  the  PuWic  Service 
Commission  for  the  first  district  of  New  York  in  November, 
1917,  Commissioner  Hervey,  in  writing  the  opinion,  states: 
^'The  insufficiency  of  revenue  from  the  passenger  service  as  a 
whole  does  not  dnnonstrate  ihat  a  particular  division  of  service 
or  a  particular  class  of  service  diooM  provide  the  additional  rev- 
enue without  showing  further  what  is  the  basis  ef  the  rates  as  a 
whole  ov  in  different  divisions  or  olassea  of  paseeng^  service,  a^d 
which  particular  division  or  ekse  should:  hear  a  caloulated  in* 
opease  in  rates.'' 
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The  respondent's  passenger  rates  are  the  same  throughout  its 
entire  system.  It  is  conceded  by  petitioner  that  the  oomi)any  as 
a  whole  should  receive  increased  revenue  over  Aat  obtained  by 
the  old  rates.  In  the  exhaustive  hearing  on  all  matters  pertain- 
ing to  the  company's  entire  system,  no  facts  were  shown  -which 
would  warrant  a  finding  that  any  particular  division  or  munic- 
ipality or  combination  of  divisions  or  municipalities  less  than 
that  involving  the  whole  system  should  bear  all  the  burden  of 
producing  the  necessary  increased  revenue,  or  that  any  particular 
division  or  municipality  should  be  relieved  from  bearing  its  share 
of  such  burden. 

The  corporate  identity  of  the  respondent  as  a  consolidated 
company  under  legislative  approval  is  coextensive  with  its  cor- 
porate operations  as  an  entirety,  and  the  body  as  a  whole  must 
*  be  taken  into  consideration  in  a  proposition  affecting  any  branch 
of  its  service. 

Therefore,  in  determining  the  particular  issues  involved  in 
this  case,  namely,  whether  the  rates  charged  on  the  Hartford 
lines  and  lines  extending  into  adjoining  towns  are  unreasonable, 
we  must  of  necessity  take  into  consideration  certain  facts  and 
conditions  affecting  the  whole  system,  even  though  by  so  doing 
we  inferentially  pass  upon  the  reasonableness  of  rates  in  other 
localities,  not  complained  of  in  this  petition. 

VaZtuition. 

[3-4]  The  question  of  valuation  of  the  company's  property 
as  a  whole  loses  its  importance  in  a  solution  of  the  issues  involved 
in  this  case,  because  the  present  rates  are  not  producing  sufficient 
revenue  to  pay  any  dividends  on  the  capital  involved,  after  the 
payment  of  overhead  and  operating  expenses  and  fixed  charges. 

Many  theories  have  been  advanced  as  to  the  valuation  of  a 
utility  company^s  property  for  rate-making  purposes.  The  Unit- 
ed States  Supreme  Court  has  laid  down  certain  definite  principles 
regarding  this  questicm.  Prominent  among  them  may  be  quoted 
the  opinion  of  Justice  Harlan  in  the  leading  case  of  Smyth  v. 
Ames,  169  U.  S.  at  page  546,  42  L.  ed.  849,  18  Sup.  Ct.  Rep. 
418 :  "The  corporation  may  not  be  required  to  use  its  property 
for  the  benefit  of  ibe  public  without  receiving  juBt  compensation 

for  the  services  rendered  by  it.    .    .    .    We  hold,  however,  that 
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the  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to  be 
charged  by  a  corporation  maintaining  a  highway  under  legislative 
sanction,  must  be  the  fair  value  of  the  property  being  used  by  it 
for  the  convenience  of  the  public^  .  .  .  What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which  it 
employs  for  the  public  convenience/^  And  the  opinion  of  Jus- 
tice Harlan  reaffirming  a  previous  c^inion  of  the  court,  as  fol* 
lows:  'What  the  company  is  entitled  to  demand  in  order  thart  it 
may  have  just  compensation  is  a  fair  return  upon  the  reasonable 
value  of  the  property  at  the  time  it  is  being  used  for  the  public" 
San  Diego  Land  &  Town  Co.  v*  National  City,  174  XJ.  S»  at  page 
757,  43  L.  ed.  1161,  19  Sup.  Ct  Rep.  804.  Later  cases  estab- 
lishing substantially  the  same  doctrine  are  Wilcox  v.  Consolidated 
Gas  Co.  212  tJ.  S.  19,  68  L.  ed.  382,  48  L.K^.(]Sr.S.)  1134^  29 
Sup.  Ct  Rep.  193,  15  Ann.  Cas.  1034,  and  the  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1611,  48 
L.R.A.(]Sr.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 

The  valuation  of  a  eompany^e  property  used  aiid  useful  in 
serving  Ae  public  is,  therefore,  the  criterion  or  basis  on  which 
the  fair  return  should  be  figured  in  limiting  the  maximum  rates 
as  a  whole  to  be  chained.  Any  theory  or  process  followed  in  de- 
termining such  value  must  of  necessity  involve  many  elements 
which  it  will  be  unnecessary  to  discuss  at  this  time.  This  Com- 
mission, in  the  Manchester  Rate  Case  (Docket  No.  8),  adopted 
the  theory  of  replacement  or  reproduction  cost>  which  is  in  con- 
formity with  a  series  of  decisions  by  correspoaawiiiig  comtmissions 
and  by  the  United  States  Supreme  Court,  and  is  the  theoory  which 
the  respondent  has  followed  in  this  case  in  prea^iting  the  valua- 
tion of  its  property.  Reproduction,  however,  naturally  implies 
the  substitution  of  a  new  article  in  place  of  an  existing  one  which 
may  be  somewhat  deteriorated  by  actual  service.  Wherefore,  in 
determining  the  value  of  a  going-utility  property  based  upon  its 
reproduction  cost,  the  subject  and  extent  of  depreciation  of  the 
existing  property  have  been  variously  defined  and  treated. 

Depreciation  as  a  substantial  elqment  depends  upon  the  nature 
of  the  property  and  its  sustained  standard  of  maintenance.  The 
major  property  of  a  street  railway  company,  if  properly  main- 
tained,  is  substantially  100  per  cent  valuation  for  sefrvice  pur- 
poses.   It'  appears  from  the  testimony  of  street  railway  experts 
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that  from  20  to  25  per  cent  of  the  gross  earnings  is  a  liberal 
amount  for  annual  ftiaintenanoe  and  depreciation  charges,  and  it 
was  shown  that  the  respondent's  average  annual  maintenance 
charges  for  the  past  six  years  were  about  20  per  cent,  and,  fur- 
ther, that  the  respondent  has  maintained  no  depreciation  fund. 

The  valuation  of  the  respondent's  property  was  made  by 
Charles  Kufus  Harte,  an  engineer  of  the  company.  The  method 
and  general  unit  prices  adopted  by  him  were  approved  by  Pro- 
fessor George  F.  Swain,  former  consulting  engineer  to  the  Massa- 
chiisetts  Kailroad  Commis^on  and  at  present  chairman  of  the 
Boston  Transit  Commission  and  professor  of  civil  engineering  at 
Harvard  University  and  Massachusetts  Institute  of  Technology. 
From  the  evidence  submitted  on  the  question  of  valuation  it  ap- 
pears that  "in  1907,  there  was  made  a  valuation  of  the  property 
of  the  New  York,  New  Haven,  &  Hartford  BaiJroad,  including 
its  electrical  lines;  with  this  as  a  basis,  supplemented  by  the 
detailed  records  of  the  new  woA  and  the  reconstruction  since 
that  date  and  such  field  measurements  as  were  necessary  to  com- 
plete the  information,  the  property  of  the  Connecticut  Company 
was  listed.  To  these  quantities  there  were  then  applied  prices 
representing  the  average  for  the  five-year  period  1910-1915,  this 
period  being  chosen  as  just  outside  the  abnormal  price  conditions 
resulting  from  liie  war.  In  addition,  as  a  matter  of  interest  a 
second  figure  was  obtained  by  applying  to  the  quantities,  prices 
as  of  November  1,  1917.  Speaking  in  round  numbers,  this  last 
value  was  $102,000,000  as  compared  with  $57,400,000  for  the 
1910-1914  price  level.'* 

The  total  value  of  all  Ae  respondent's  property,  including  the 
leased  lines,  as  testified  to  by  Mr.  Harte,  is  $57,458,385,  classified 
according  to  the  following  table,  being  exhibit  No.  70  in  evidence^ 

THE  CONNBCTICTJT  COMPANY  VALUATION  AS  OP  NOVBMBBB  1,  191T. 

ReprodnctloB  Cost 
Wat  and  Stbucturbs  Average  prices 

1910-1016 

501 — ^Bngfiietrliig  ati<  sapertntendeBce   .• ^1,883,407 

502— Bight  of  way 936.074 

503 — Other   land   used   lli   elec.    ry.   opers I,087t491 

504>-GradiDg 2,938,150 

505— Ballast    ^ 

500— Ties     

507 — Rails,  rail  fastenings  and  Joints   

510 — Track  and  roadway  labor 

608-~SpMla)   work    ♦ '     1,516,940 
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TABLE— ConWiitfed. 

Reproduction  Cost 
Wat  aso  ttEBtJCTUJuss  Average  prioes 

1910-1915 

611— Paying    4,112»621 

512 — Roadway  machinery  and  tools   59,617 

515 — Bridges,  trestles  and  cnlverts   1,80S,972 

516 — Crossing  fences  and  signs   136,136 

517 — Signals  and  interlocking  apparatus   03,556 

518 — Telephone  and  telegraph  lines 

519 — Poles  and  fixtures   760,796 

520 — Underground    conduits    197,177 

52;i— Distribution    system    8,029,501 

522— General  office  buildings    )  «  .^^  ^^a 

523— Shops  and  car  houses    ..}  2,6d«'8"» 

524 — Stations,  misc.  bldgs.  and  structures    237,461 

525 — Wharres  and  docks   75,207 

526 — Park  and  resort  property 24S«$74 


Total  way  and  structures  $29,976,838 

Equipme^ct 

530 — PaBsenger  and  combtiiatlon  cars , « . . .  $4,799,824 

531 — Freight,  mall  and  express  cars 180,731 

532 — Service    equipment     w . .  468,717 

533 — Electric  equipment  ol  cars   3,257,515 

534 — Locomotives     25,000 

536 — Shop  equipment    ; 167»11$ 

537— Furniture     20,886 

538— Miscellaneous  equipment   78,524 


Total    equipment    $8,988,810 

Power 

639 — Power-plant  buildings    $846,940 

540— Suhstitutlon    buildings    70,487 

541 — Dams,  canals  and  pipe  lines 

642— Power  plant  equipment    8,4ST,724 

543— Substation  equipment    229,465 

644 — Transmission    system     240,455 


Total   power    $4,875,071 

Genebal  and  Miscellaneous 

546 — Law    expenditures    317,153 

«47 — Interest  dniing  construction   0,156,255 

548— Injuries   and  damages    138,341 

549— Taxes    168,694 

550 — Miscellaneous : 

Promotion    $830,044 

Organization    830.044 

Contingencies    2,707,167 

Working    capital     1,350,000 

Gen'l  stores  and  supplies 1,030,466     $6,837,721 


Total   general    and    miscellaneous    $13,618,164 

Total  way  and  structures   $29,976,838 

Total  equipment 8,988,310 

Total   power    4,875,071 

Total  general   and  miscellaneous    13,618,16A 


Grand    total    $57,458,385 
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An  estimated  subdivision  of  said  valuation  among  the  differ- 
ent properties  was  testified  to  by  Mr.  Harte  as  follows : 

Property  and  lines  owned  and  operated  by  respondent   |86,468,88& 

Lines  owned  by  respondent,  operated  under  lease  by  the  Shore  Line 

Electric  Railway  Co 5,000.000 

Total  property  owned  by  president $41,458,3S5 

Lines   owned   by   the   Connecticut    Railway    &    Lighting    Company, 

operated  by   respondent   under   lease    16,000,000 

Total     67.468.a85 

It  further  appeared  that  the  estimated  valuation  of  the  Con- 
necticut Eailway  &  Lighting  Company's  lines,  separate  from  the- 
other  property,  includes  capital  improvements  and  betterments,, 
amounting  in  round  figures  to  $4,000,000,  made  by  respondent 
since  assuming  the  operation  thereof  under  lease.  This  amount^ 
added  to  the  above  item  of  $36,458,385  would  make  the  total 
property  and  lines  owned  and  operated  by  respondent  $40,458,- 
386  and  the  total  value  of  all  the  property  and  lines  owned  by 
respondent,  $45,458,385.  Respondent  is  obligated  to  pay  $1,- 
050,000  annual  rental  for  leased  lines  of  the  Connecticut  Eailwav 
&  Lighting  Company  and  receives  $247,500  annual  rental  from 
lines  leased  to  the  Shore  Line  Electric  Railway  Company. 

If  the  value  of  the  company's  property  were  vital  in  determin- 
ing the  issues  involved  in  this  case,  it  would  be  necessary  to  make 
a  more  critical  analysis  of  the  valuation  submitted,  particularly 
for  equipment,  power,  and  general  and  miscellaneous  accounts, 
but,  as  stated  in  petitioner's  brief,  "on  the  present  hearing  it  ia 
unnecessary  to  consider  figures  on  valuation  with  a  view  to  de- 
termining what  is  a  fair  return  for  the  company,  because  the 
company  does  not  appear  to  be  earning  even  fixed  charges." 

Financial  Operations. 

Much  evidence  and  many  exhibits  containing  statistics  as  to 
the  finances  and  financial  operations  of  the  company  were  pre- 
sented. We  deem  it  unnecessary  to  go  into  this  branch  of  the 
case  in  detail.  The  following  table,  being  exhibit  No.  47  in  evi- 
dence, gives  a  comprehensive  general  statement  of  the  important 
elements : 
P.U.R.19180. 
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Bdie  of  Return, 

There  is  no  universal  rule  defining  the  proper  rate  of  return. 
Courts  and  commissions  have  allowed  from  a  minimum  of  5  per 
cent  to  ^  maximum  of  from  8  to  10  per  cent.  The  current  mar- 
ket price  of  money,  the  character  of  the  utility,  its  stability  and 
duration  of  service,  its  speculative  future,  and  financial  hazards, 
are  some  of  the  equitable  considerations  which  tend  to  prevent 
the  adoption  of  any  fixed  universal  rate  of  return. 

The  question  of  a  proper  rate  of  return,  however,  is  not  mate- 
rial or  necessary  for  the  Commission  to  determine  in  this  case,  as 
the  minimum  rate,  without  being  confiscatory,  on  a  most  con- 
seivative  valuation  of  the  company's  property  as  a  whole,  wt>uld 
be  considerably  more  than  the  present  rate  of  fare  will  produce. 

As  to  Reasonableness  of  Rates  Complained  of. 

[5]  In  determining  the  reasonableness  of  a  company-made  rate, 
or  in  establishing  a  commission  rate,  many  conditions  and  con- 
flicting theories  are  involved,  but  certain  fundamental  principles 
remain  unchanged.  It  may  be  assumed,  therefore,  that  the  prime 
object  of  a  utility  company's  operations  is  to  serve  the  public 
within  its  occupied  territory ;  that  such  service  is  not  a  gratuity, 
but  one  costing  money,  in  legitimate  capital  invested,  and  the 
reasonable  operating  and  overhead  expenses  which  the  people 
served  must  pay  for. 

The  service  rendered  is  for  the  public,  and  while  an  obligation 
rests  upon  the  chartered  utility  to  render  service,  an  equal  obli- 
gation rests  upon  the  public  so  served,  to  pay  sufficient  rates  there- 
for as  will  enable  the  company,  properly  managed  and  economi- 
cally operated,  to  obtain  a  fair  return  upon  the  value  of  its  prop- 
erty so  used. 

The  management  and  economical  operation  of  any  large  com- 
pany are  always  subject  to  improvement,  but  if  the  standard  of 
a  given  company  compares  favorably  with  that  of  a  majority 
of  similar  companies,  its  failure  to  readi  the  proper  mark  of 
efficiency  would  apparently  be  due  to  general,  rather  than  local, 
conditions.  The  measure  of  success  along  this  line  is  generally 
reflected  by  the  ratio  of  overhead  expenses  to  operating  revenue 
and  operating  expenses.  The  percentage  of  overhead  expenses  of 
P.U.R.1918C. 
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the  respondent  for  the  five  fiscal  years  1912  to  1916  inclusive, 
to  its  operating  revenue  and  operating  expenses,  is  compared  with 
that  of  the  Bay  State  Street  Railway  Company,  the  Springfield 
Street  Railway  Company,  the  Worcester  Consolidated  Street 
Railway  Company,  and  the  New  York  State  Railways  Company, 
in  exhibits  Nos.  65  and  66  in  evidence,  and  the  respondent's  per 
cent  of  overhead  to  operating  revenue  and  expenses  is  shown  to 
be  less  than  those  of  the  companies  cited. 

The  public  is  as  much,  if  not  more,  interested  in  the  character 
of  service  rendered  as  in  the  rates  charged,  being  more  inclined 
to  pay  liberal  rates  for  good  service  than  low  rates  for  poor  serv- 
ice. It  is  unfortunately  true  that  the  character  of  the  service 
rendered  by  the  respondent  and  possibly  by  most  street  railway 
companies  is  inadequate  for  the  present-day  demands.  The  re- 
port of  the  special  recess  committee  appointed  by  the  Maasadiu- 
setts  legislature  of  191Y  states:  "The  public  is  not  receiving  the 
service  to  which  it  is  cfntitled,  and  the  investors  in  street  railway 
securities  are  not  receiving  a  return  commensurate  with  the  in- 
vestments which  they  have  made.  The  manner  in  which  street 
railway  securities  have  been  regarded  by  investors  is  shown  lo 
some  extent  by  the  market  price  of  the  stock.  One  of  the  funda- 
mental difficulties  concerning  the  whole  street  railway  situation 
is  the  fact  that  neither  the  street  railways  nor  the  public  has 
recognized  the  fact  that  the  street  railway  business  is  a  partner- 
ship in  which  the  entire  community  is  interested." 

The  quality  of  service  to  whidi  the  public  is  entitled  requires 
the  company  to  obtain  sufficient  revenue  to  pay  all  legitimate 
expenses  and  fixed  charges,  and  allow  such  return  on  the  capital 
invested  as  will  attract  new  capital  for  necessary  additional  facili- 
ties and  extensions^ 

Considerable  evidence  was  introduced  tending  to  show  the  ne- 
cessity for  increased  revenue.  Judge  Walter  C.  Noyes,  chairman 
of  the  Board  of  Federal  Trustees  having  charge  of  the  respond- 
ent's property,  testified  on  this  branch  of  the  case  as  follows: 
"Last  spring  we  passed  the  dividend  altogether.  I  wish  to  point 
out  to  the  Commission  that  passing  the  dividend  in  that  case  was 
not  an  ordinary  thing.  It  was  not  merely  giving  the  stockholders 
no  return,  but,  on  account  of  a  quite  remarkable  state  of  affairs, 
it  amounted  to  our  really  failing  to  make  good  our  bond  interest. 

P.U.R.1918C.  r^^r^r^lr^ 
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As  I  think  the  Commission  knows,  the  interest  on  the  mortgages 
on  the  New  Haven  property  and  on  the  Hartford  property  has 
been  assumed  by  the  New  York,  New  Haven,  &  Hartford  Rail- 
road Company  and  the  New  Haven  Railroad,  as  the  sole  stock- 
holder, expected  to  receive  its  return  by  way  of  dividends,  and 
that  is  one  reason  why  we  felt  under  strong  moral  obligation  to 
make  at  least  enough  dividend  to  take  care  of  the  bond  interest 
on  our  properties  which  the  New  Haven  Railroad  was  paying. 
But  we  didn't  have  the  means.  We  couldn't  do  it.  So  we  passed 
the  dividend  altogether.  That  was,  in  effect,  failing  to  pay  our 
bond  interest, — the  interest  on  the  first  mortgages  on  our  prop- 
erties. We  had  to  take  the  step,  and  it  will  have  to  continue  for 
the  future,  until  conditions  improve.  We  hoped,  by  keeping  that 
money  in  the  treasury,  we  could  get  along;  but  costs  continued 
to  increase  and  pile  up,  and  we  f  oirnd  last  summer  that  we  would 
have  to  do  something  else.  We  could  not  meet  our  rentals  and 
charges  and  expenses.  So  we  failed  to  pay  the  rental  due  the 
Connecticut  Railway  &  Lighting  Company.  That  was  a  case 
where  we  could  do  that  because  the  lease  of  the  Connecticut  Rail- 
way &  Lighting  Company  was  made  to  the  New  Haven  Railroad, 
and  the  New  Haven  Railroad  assigned  it  to  the  Connecticut  Com- 
pany, but  the  Connecticut  Railway  &  Lighting  Company  looked 
to  the  New  Haven  Railroad  as  the  primary  obligor.  .  .  .  We 
were  not  paying  interest  on  our  mortgage  indebtedness  and  were 
not  paying  our  rentals." 

The  present  6-cent  rate  is  an  increase  of  20  per  cent  over  the 
old  rate,  and  it  was  estimated  by  oflScers  of  the  company  that  the 
present  rate  would  yield  about  10  per  cent  increase  in  passenger 
revenue,  or  $904,682. 

It  is  apparent  from  this  statement  that,  the  company  has  not 
reached  a  solution  of  its  troubles. 

The  respondent's  statutory  obligation  of  maintaining  streets 
and  highways  through  which  it  operates,  is  very  heavy.  Where 
the  company  operates  two  tracks  in  city  or  paved  streets,  it  is 
required  to  build  and  maintain  19  feet  in  width  thereof,  and  in 
case  of  single  track  9  feet  in  width  thereof,  with  such  type  of 
permanent  pavement  as  the  municipality  or  highway  officials  may 
designate,  and  that  portion  of  the  public  which  uses  the  company's 
service  is  compelled  to  pay  for  such  paving,  although  the  direct 
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benefits  thereof  result  in  favor  of  the  public  in  general  and  of 
automobile  users  and  competing  jitneys  in  particular. 

The  rates  in  Hartford  and  on  radiating  lines  are  the  same  as 
maintain  throughout  the  system.  The  rates  in  Hartford  prior  to 
the  recent  increase  were  the  same  as  maintained  there  for  a  long 
period  of  years, 

A  large  amount  of  evidrace  was  introduced  showing  advances 
in  the  prices  of  aD  materials  and  supplies  essential  for  the  main- 
tenance and  operation  of  street  railways,  and  it  is  a  matter  of 
common  knowledge  that  there  has  been  a  material  increase  in  the 
cost  of  labor  and  material  during  recent  years.  While  improved 
facilities  and  increased  business  naturally  reduce  the  cost  of  oper- 
ation in  comparison  with  gross  receipts,  yet  the  history  of  every 
industry  to-day  indicates  that  the  volume  of  business,  no  matter 
how  material  the  advance,  is  not  sufficient  to  overcome  the  mount- 
ing costs  of  labor  and  material,  and  consequently  the  price  of  the 
product  has  had  to  be  raised.  It  is  not  unreasonable  to  assume 
that  the  cost  of  providing  street  railway  service  in  Hartford  has 
increased  out  of  proportion  to  the  benefits  obtained  by  an  in- 
creased volume  of  business. 

If  the  lines  in  the  city  of  Hartford  were  to  be  segregated  and 
an  accurate  accoimt  of  each  could  be  obtained,  it  would  undoubt- 
edly show  that  certain  lines  could  be  operated  even  on  a  5-cent 
basis  at  a  substantial  margin  of  profit,  while  others  would  be 
operated  at  a  loss,  and,  if  all  the  lines  in  Hartford  were  to  be 
segregated  from  radiating  and  contributing  lines,  it  might  show 
that  the  Hartford  city  lines  with  the  traffic  from  radiating  and 
contributing  lines  could  be  operated  at  a  profit  on  a  five-cent  unit 
of  fare.  But  the  present  volume  of  traffic  on  the  city  lines,  as 
well  as  the  general  business  of  the  city,  is  more  or  less  dependent 
upon  the  traffic  brought  in  over  the  suburban  and  contributing 
lines,  and  any  segregation  of  parts  or  radical  differentiation  in 
rates  would  detrimentally  affect  the  social  and  economic  structure 
upon  which  all  the  corelated  communities  were  developed. 

It  is  unquestionably  true  that,  in  the  street  railway  develop- 
ment of  Connecticut,  certain  remote  and  isolated  lines  and  ex- 
tensions were  built  which  are  not  and  never  have  been  self-sup- 
porting, but  which  are  connected  with  and  form  a  part  of  the 
respondent's  present  system.     If  these  lines  were  to  be  segre- 
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gated  and  made  entirely  dependent  upon  their  own  producing 
revenue,  the  rates  for  the  limited  service  thereon  would  have  to 
be  80  high  as  to  be  prohibitive,  and  abandonment  would  neces- 
sarily follow.  Street  railways  have  been  important  factors  in 
the  commercial  and  industrial  development  of  Connecticut,  and 
the  abandonment  of  some  of  the  remote  and  unprofitable  lines 
would  be  a  very  serious  loss  to  the  territory  thus  served,  and  a 
step  backward  in  the  general  development  of  the  state. 

As  hereinbefore  stated,  there  are  no  facts  before  us  from  which 
we  could  accurately  determine  whether  the  Hartford  lines  are 
operated  at  a  profit  or  otherwise ;  but  it  does  appear  that  Hart- 
ford and  its  suburban  adjoining  and  contributing  sections  are 
not  dissimilar  in  street  railway  conditions  from  other  populous 
centers  in  the  company's  territory  and  their  respective  suburban 
adjoining  and  contributing  sections,  excepting  that  the  city  of 
Hartford,  under  an  cmcient  agreement,  has  the  benefit  of  2  per 
cent  of  the  gross  receipts  of  fares  received  within  the  city  limits 
as  estimated  and  determined  by  the  method  stated  in  exhibit  F  in 
evidence* 

To  impose  all  the  burden  of  supplying  increased  revenue  upon 
a  few  remote  or  isolated  lines  would  be  impracticaL     We  must, 
therefore,  conclude  that  the  rates  complained  of,  as  levied  and  . 
collected  on  the  present  zone  system,  are  not  in  themselves  un- 
reasonable. 

Method  of  Levying  and  Collecting  Fares. 

[6]  The  company  has  established  fare  zones  of  varying  lengths,, 
over  its  system,  with  a  present  unit  of  fare  of  6  cents  for  each 
zone  or  part  thereof.  The  length  of  the  different  zones  is  theoret- 
ically determined  by  traflSc  conditicms  and  density  of  population, 
being  longer  and  allowing  a  longer  ride  for  the  same  unit  of  fare 
in  more  densely  populated  sections.  This  particular  zone  system, 
however,  commonly  called  the  nickel  zone,  has  been  in  vogue  on 
practically  all  the  street  railways  of  the  country  up  to  a  very 
recent  date  and,  in  most  cases,  up  to  the  present  time.  The 
distance  of  the  several  zones  has  not  always  remained  the  same, 
the  companies  having  from  time  to  time  lengthened  or  shortened 
certain  zones  (usually  lengthened  upon  request  of  parties  located 
near  the  fare  limit),  still  retaining  the  same  imit  of  fare  for  each 
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zone.  In  some  cases  the  zones  have  been  lengthened  to  the  extent 
of  reducing  the  total  number. 

The  development  of  local  communities  and  the  selection  of  par- 
ticular sites  for  the  construction  of  suburban  residences  have  been 
materially  influenced  and  controlled  by  this  long-established  zone 
system  in  street  railway  transportation. 

The  petitioner  claims  that  the  present  zone  system  is  inequi- 
table, and  that  the  mileage  system,  by  which  the  passenger  is  re- 
quired to  pay  on  a  mileage  basis  for  the  actual  distance  traveled, 
would  be  much  fairer.  Petitioner  further  claims  that  if  the 
elimination  of  the  present  zone  system  in  populous  centers,  as 
Hartford,  is  impracticable,  that  the  city  zone  should  be  con- 
tracted, with  outer  limits  of  equal  radius  from  the  recognized 
center,  the  charge  therein  to  be  the  5-cent  unit  of  fare,  and  that 
traffic  outside  of  such  zone  be  carried  either  on  the  present  zone 
system,  rearranged,  or  on  a  mileage  basis. 

The  adoption  of  the  latter  or  alternative  plan  suggested  by  the 
petitioner  would  result  in  suburban  travel  and  some  parts  within 
the  city,  paying  not  less  than  7  cents  for  street  railway  trans- 
portation into  the  city  on  the  mileage  basis  and  not  less  than  10 
cents  on  the  zone  basis,  for  which  it  is  now  paying  6  cents.  No 
traffic  figures  were  produced  from  which  it  could  be  determined 
how  much  increased  revenue,  if  any,  such  a  plan  would  produce, 
its  general  adoption,  however,  would  eliminate  the  populous 
centers  and  relieve  the  larger  number  of  street  railway  passengers 
from  sharing  the  burden  of  producing  the  necessary  increased 
revenue,  which  would  then  have  to  fall  upon  the  comparatively 
few. 

However  defective  the  present  long-established  system  may  be, 
any  radical  change  therefrom  should  not  be  adopted  without  care- 
ful study  and  analysis  of  traffic  and  other  street  railway  condi- 
tions on  the  particular  lines  and  system  to  be  affected.  This 
is  a  practical  though  somewhat  complex  economic  problem  which 
the  transportation  company  itself,  with  its  experts  and  intimate 
knowledge  of  operating  conditions,  should  primarily  solve.  If 
the  solution  is  to  be  made  by  the  Commission  or  any  mandatory 
order  issued  by  it,  changing  the  present  zone  system  to  a  mileage 
system,  a  combination  of  mileage  and  zone  system,  "service  at 
cost"  system,  or  any  other  system,  it  could  only  be  done  after  a 
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careful  investigation  such  as  has  not  been  made  and  could  not 
have  been  made  upon  the  facts  presented  in  this  case.  We  must, 
therefore,  at  this  time  determine  the  reasonableness  of  the  rates 
complained  of  as  levied  and  collected  on  the  zone  system  used 
by  the  respondent 

ConcltLsion. 

[7-8]  Existing  abnormal  conditions  resulting  from  the  present 
international  war  are  necessarily  involved,  and  must  be  taken 
into  consideration  as  affecting  the  cost  and  selling  price  of  the 
company's  product.  The  natural  result  of  war  conditions  is  to* 
add  burdens,  but  these  burdens  should  as  far  as  possible  be 
equitably  distributed.  The  added  burdens  thus  resulting  to  a 
transportation  company  should  be  borne  in  part  at  least  by  the 
stockholders  as  a  patriotic  duty,  as  well  as  by  the  patrons  of  such 
company.  That  which  in  normal  times  would  be  a  fair  return  in 
the  way  of  dividends  for  capital  invested  might  in  war  times 
cause  an  unequal  distribution  of  the  burdens  in  favor  of  the 
stockholders.  On  the  other  hand,  rates  of  fare  which  in  normal 
times  would  be  reasonable  might  in  war  times  be  unreasonably 
low,  thereby  causing  an  inequitable  distribution  of  the  burdens 
in  favor  of  the  patrons.  Therefore,  any  rate  established  under 
war-time  conditions,  and  influenced  by  such  conditions,  should  be 
the  subject  of  review  as  soon  as  such  conditions  cease  to  exist. 

The  importance  of  street  railways  and  other  local  utility  com- 
panies in  war  time,  and  the  necessity  of  maintaining  them  at 
maximum  efficiency,  are  strongly  emphasized  in  the  recent  cor- 
respondence between  the  Secretary  of  the  Treasury  and  the  Presi- 
dent of  the  United  States,  in  which  the  latter  says :  "It  is  essen- 
tial that  these  utilities  should  be  maintained  at  their  maximum 
efficiency,  and  that  everything  reasonably  possible  should  be  done 
with  that  end  in  view."  Intelligent  management,  wise  economy, 
and  sufficient  revenues  are  necessary  for  the  maintenance  of  such 
efficiencr^.  The  old  rat'ea  did  not  afford  sufficient  revenues.  The 
added  revenues  resulting  from  the  present  rates,  with  the  econo- 
mies that  have  been  and  may  still  further  be  introduced,  should 
render  material  assistance  and  be  reflected  in  a  higher  degree  of 
efficiency. 

Based  upon  all  the  facts  presented  in  this  case,  and  for  the 

P.U.R.1918C. 


Digitized  by 


Google 


HARTFORD  v.  CONNECTICUT  CO.  639 

reasons  hereinbefore  stated,  we  are  of  opinion  and  find  that  the 
rates  complained  of  aire  not  unreasonable. 

ORDER. 

Wherefore  it  is  ordered  and  decreed  that  said  petition  be 
denied. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  petitioner  and  to  the  respond- 
ent company,  by  Henry  F.  Billings,  secretary  of  this  Commis- 
sion, by  forwarding  by  registered  mail  true  and  attested  copies 
hereof,  addressed  one  to  the  mayor  and  board  of  aldermen  of 
the  city  of  Hartford,  one  to  Francis  W.  Cole,  attorney  for  the 
city  of  Hartford,  both  at  Hartford,  Connecticut,  and  one  to 
Victor  S.  Curtis,  secretary,  the  Connecticut  Company,  New 
Haven,  Connecticut,  on  or  before  the  23d  day  of  March,  1918, 
and  due  return  make  hereon. 

Dated  at  Hartford,  Connecticut,  this  15th  day  of  March,  a.  d. 
1918. 

Public  Utilities  Commission,  Kichard  T.  Higgins,  0.  C.  El- 
well,  and  J.  W.  Alsop. 

Note— In  Leonard  v.  Lewiston,  A.  &  W.  Street  E.  Co.  F.  C.  131, 
Feb.  6,  1918,  the  Maine  Commission  said  that  the  copper  zone  sys- 
tem was  preferable  in  theory  to  a  5-cent  zone  system,  but  that  it  was 
not  practicable  to  apply  it  in  the  instant  case.  Objectors  to  increases 
in  fares  by  limiting  the  distance  of  5-cent  zones  suggested  that  many 
of  the  people  along  the  company's  lines  had  settled  or  adjusted  them- 
selves under  a  situation  that  had  obtained  for  a  great  many  years, 
and  that  it  was  unjust  to  put  upon  them  a  burden  which  would  make 
it  unprofitable  for  them  to  follow  their  usual  vocation.  "This  ar- 
gument is  entitled  to  very  great  consideration,"  said  the  Maine 
Commission.  'TVhile  fare  limits  should  be  approximately  equal 
in  length  where  other  considerations  are  equal,  some  consideration 
must  be  given  to  local  demands/' 
P.U.R.1018C. 
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UNITED  STATES  SUPREME  COURT. 

CITY  AND  COUNTY  OF  DENVER  et  aL 

V, 

DENVEE  UNION  WATER  COMPANY. 
[No,  294.] 

DENVER  UNION  WATER  COMPANY 

V. 

CITY  AND  COUNTY  OF  DENVER  et  al. 

[No.  295.] 
(—  u.  8.  — ,  62  L.  ed.  — ,  38  Sup.  Ct.  Rep.  278.) 

AppecU  and  review  —  Reference  —  Findings  of  feict  —  Right  to  revieto, 

1.  Consent  to  an  order  referring  a  cause  to  a  master  for  the  taking 
of  testimony  and  reporting  it  to  the  court,  together  with  his  findings 
of  fact  and  such  conclusions  of  law  as  he  may  deem  essential  to  the 
proper  advisement  of  the  court,  does  not  preclude  a  party  from  having 
the  master's  findings  of  fact  reviewed  by  the  court. 

Appeal  and  review  —  Error  in  court  helow  —  Rendering  proper  judg^ 
ment, 

2.  The  error  of  the  court  below  in  holding  a  master's  findingi  of 
fact  not  to  be  reviewable  will  not  necessitate  sending  the  case  back, 
where  the  issues  were  fully  heard  before  the  master,  all  proffered  evi- 
dence was  admitted,  and  the  record  contains  the  evidence  and  all  other 
materials  necessary  for  judgment. 

Valuation  —  Etjcpiration  of  franchise  —  Effect  on  value, 

3.  In  determining  whether  water  rates  fixed  by  a  municipal  ordi- 
nance are  confiscatory,  it  is  proper,  notwithstanding  the  water  com- 
pany's franchise  has  expired,  to  value  the  plant  as  capable  of  use  and 
actually  in  use  in  the  public  service,  rather  than  at  what  the  property 
would  bring  for  some  other  use  in  case  the  city  should  build  its  own 
plant,  where  there  are  no  other  means  of  adequately  supplying  the  city, 
and  the  construction  of  a  municipal  system  would  take  at  least  five 
years,  and  where  the  ordinance  fixing  rates,  whUe  assuming  to  treat  the 
water  company  as  a  mere  tenant  by  sufferance  in  the  streetsi  recognizee 
that  its  plant  must  continue  to  serve  the  public  needs;  since  such  ordi- 
nance amounts  to  the  grant  of  a  new  franchise  of  indefiQite  duration, 
terminable  either  by  the  city  or  by  the  company  at  such  time  and 
\mder  such  circumstances  as  may  be  consistent  with  the  duty  that  both 
owe  to  the  inhabitants  of  the  city. 

Valuation  —  Going  value, 

4.  In  ascertaining  the  value  of  a  water  system  for  the  purpose  of 
determining  whether  the  rates  fixed  by  a  municipal  ordinance  are  in- 

P.U.R.1918C. 
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adequate  and  confiscatory,  its  value  as  a  going  oonoem  is  properly  in- 
cluded. 

Appeal  and  review  —  Inclusion  of  improper  element  of  value  —  Effect 
where  return  is  still  inadequate, 

5.  The  court  will  not  undertake  to  decide,  in  a  case  involying  the 
reasonableness  of  rates  permitted  to  be  charged  by  a  public  service  cor- 
poration, whether  or  not  a  disputed  element  of  value  was  properly  in- 
cluded in  the  valuation  of  its  property,  where,  even  should  such  element 
be  excluded,  the  return  to  the  corporation  would  still  be  inadequate. 

Return  — >  Beasonableness  —  Cireumstanees  and  locality. 

6.  In  determining  whether  rates  permitted  to  be  charged  by  a 
public  service  corporation  afford  a  fair  and  reasonable  compensation, 
the  question  what  is  a  fair  and  reasonable  compensation  depends  great- 
ly upon  circumstances  and  locality. 

Hetum  —  Confiscation  —  Percentaffe  constituting. 

7.  An  ordinance  fixing  the  rates  permitted  to  be  charged  by  a  water 
company  which  will  operate  to  reduce  its  net  return  to  about  ^m^o  per 
cent  of  the  value  of  its  plant,  in  a  locality  In  which  the  prevailing  rate 
of  interest  for  secured  loans  is  about  6  per  cent,  amounts  to  a  taking 
of  the  property  of  the  company  without  due  process  of  law. 

(Mr.  Justice  Holmes,  Mr.  Justice  BrAiNmbis,  and  Mr.  Justice  Clamkm 

dissent.) 

[March  4,  1918.] 

Cross  appeaxs  from  the  District  Court  of  the  United  States 
for  the  District  of  Colorado  to  review  a  decree  made  in  a  suit 
in  equity  brought  by  a  water  company  to  restrain  the  enforcement 
of  a  municipal  ordinance  fixing  the  rates  permitted  to  be  charged 
thereafter  by  the  company.    Modified,  and,  as  modified,  aflSrmed. 

Appearances:  James  A.  Marsh,  Norton  Montgomery,  and  Ed- 
ward C.  Stimson  for  the  city  and  county  of  Denver  et  al. ;  Clay- 
ton C.  Dorsey,  Gerald  Hughes,  and  William  V.  Hodges  for  the 
Denver  Union  Water  Company. 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  court: 
We  have  here  an  appeal  and  a  cross  appeal  from  a  final  decree 
made  in  a  suit  in  equity  brought  by  the  Denver  Union  Water 
Company  against  the  city  and  county  of  Denver  and  the  m^nbers 
of  its  council  and  other  public  oflBcials,  for  the  purpose  of  re- 
straining the  enforeement  of  an  ordinance  passed  March  3,  1914, 
fixing  the  rates  for  water  permitted  to  be  charged  thereafter  by 
the  company,  upon  the  ground  that  they  did  not  afford  a  fair 
and  reasonable  compensation,  based  upon  the  value  of  the  prop- 
erty of  complainant  necessarily  used  in  the  service,  and  hence 
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amounted  to  a  taking  of  private  property  without  due  process 
of  law  within  the  meaning  of  the  14th  Amendment.  The  city  and 
county  of  Denver  is  a  municipal  corporation  having  broad  powers 
of  self-government,  including  the  power  on  the  part  of  5  per  cent 
of  the  electors  to  initiate  an  ordinance  by  petition.  For  con- 
venience it  will  be  referred  to  as  the  city. 

An  answer  having  been  filed,  putting  the  cause  at  issue,  the 
district  court,  by  consent  of  parties,  appointed  a  special  master, 
"with  aU  of  the  powers  conferred  upon  the  master  under  the  rules 
of  practice  for  the  courts  of  equity  of  the  United  States,  and 
subject  to  the  further  orders  of  this  court,  .  •  .  for  the  pur- 
pose of  taking  all  testimony  in  the  suit  and  reporting  to  Uie  court 
said  testimony,  his  findings  of  fact  and  such  conclusions  of  law 
as  he  may  deem  essential  to  the  proper -advisement  of  the  court.'* 
After  a  full  hearing  he  made  an  elaborate  report,  sustaining  com- 
plainant's main  contention.  The  city  and  the  Public  Utilities 
Commission,  defendants,  filed  numerous  exceptions  to  his  find- 
ings and  conclusions,  raising  questions  respecting  certain  el- 
ements that  entered  into  his  valuation  of  complainant's  plant. 
Complainant,  while  declaring  that  it  did  not  consent  to  a  review 
of  the  report  so  far  as  it  was  conclusive  under  the  order  of  ref- 
erence,  filed  exceptions,  subject  to  such  ruling  as  the  court  might 
make  respecting  its  reviewability.  Upon  these  exceptions  the 
cause  came  on  to  be  heard,  whereupon  the  court,  being  of  the 
opinion  that,  under  the  terms  of  the  order  appointing  the  special 
master,  his  findings  of  fact  were  not  open  for  its  consideration, 
and  that  no  material  questions  of  law  were  raised  that  could  be 
considered  without  an  examination  of  the  facts,  ordered  that  the 
exceptions  of  both  parties  be  struck  out,  confirmed  the  master's 
report,  and  passed  a  final  decree  in  favor  of  complainant  in  ac-" 
cordance  with  his  findings.  Defendants  appealed  to  this  court, 
presenting  assignments  of  error  based  upon  the  overruling  by  the 
district  court  of  their  exceptions  to  the  master's  r^wrt  Com- 
plainant filed  a  cross  appeal  presenting  assignments  of  error  for 
o<Hisideration  only  in  the  event  that  defendants'  assignments  of 
error,  or  some  of  them,  should  be  sustained. 

[1]  In  our  opinion,  the  district  court  erred  in  declining  to 
pass  upon  the  questions  raised  by  the  exceptions.  Although  no 
opinion  was  filed,  the  ruling  appears  to  have  been  based  upon  the 
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theory  that,  because  the  order  of  reference  was  made  by  consent 
of  parties,  the  conclusions  of  the  master  were  not  open  to  ques- 
tion. Kimberly  v.  Arms,  129  U.  S.  512,  524,  32  L.  ed.  764,  768, 
9  Sup.  Ct.  Eep.  355,  and  Davis  v.  Schwartz,  156  U.  S.  631, 
633,  636,  39  L.  ed.  289-291,  15  Sup.  Ct  Eep.  237,  are  cited  in 
support,  but  they  are  distinguishable.  In  the  former  case,  the 
reference,  made  by  consent  of  the  parties,  authorized  the  master 
to  hear  the  efvddence  and  decide  all  the  issues  between  them,  and 
it  was  because  of  this  that  the  court  held  the  findings  were  not 
merely  advisory,  as  in  the  ordinary  case,  but  were  to  be  taken  as 
presumptively  correct,  "subject,  indeed,  to  be  reviewed  under 
the  reservation  contained  in  the  consent  and  order  of  the  court, 
when  there  has  been  manifest  error  in  the  consideration  given  to 
the  evidence,  or  in  the  application  of  the  law,  but  not  otherwise  ;'* 
and  that  the  findings  ought  to  have  been  treated  as  "bo  far  correct 
and  binding  as  not  to  be  disturbed  unless  clearly  in  conflict  with 
the  wei^t  of  the  evidence  upon  whiclrthey  were  made,"  Davis 
V.  Schwartz  is  to  the  same  effect.  In  the  present  case,  the  consent 
given  to  the  order  of  reference  was  conditioned  by  the  terms  of 
the  order  itself,  which,  as  we  have  seen,  limited  the  functions 
of  the  master  to  the  taking  of  testimony  and  reporting  it  to  the 
court,  together  with  his  findings  of  fact  and  conclusions  of  law 
for  the  advisement  of  the  court. 

[2]  The  error  of  procedure,  however,  does  not  necessitate 
sending  the  case  back  to  the  district  court.  The  issues  were  fully 
beard  before  the  master,  all  proffered  evidence  was  admitted, 
the  exceptions  taken  to  his  findings  raise  no  serious  questions  of 
fact,  we  have  before  us  in  the  record  the  evidence  and  all  other 
materials  necessary  for  judgment,  and  will  simply  proceed  to 
do  what  the  district  court  ought  to  have  done ;  namely,  consider 
the  report  and  pass  upon  the  exceptions,  and  make  such  decree  as 
is  equitable  in  the  premises. 

It  was  admitted  before  the  master,  and  is  not  here  controverted, 
that  the  company  is  the  sole  owner  of  the  waterworks  plant  and 
system  in  question,  including  lands,  diversion  works,  reservoirs, 
filters,  conduits,  distribution  works,  and  other  apparatus,  and  is 
serving  the  city  and  its  inhabitants  with  water ;  that  no  other 
waterworks  or  system  of  distribution  exists  in  the  city ;  and  that, 
although  the  city  has  |)ower  to  construct  a  system  of  its  own  (sub- 
P.U.R.1018C.  *  /^  1 
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ject  to  a  limit  of  coet  that  will  be  mentioned  below),  it  has  not 
commenced  to  do  sa  It  was,  however,  contended  by  defendants, 
in  the  answer  and  upon  the  hearing  before  the  master, — and  the 
contention  is  here  renewed, — ^that  as  to  such  of  the  company's 
water  diversion  rights  as  had  been  acquired  by  it  or  its  predeces- 
sors by  original  appropriation  and  user  (as  distinguished  from 
those  acquired  by  purchase),  the  right  to  the  water  itself  was  not 
the  property  of  the  company,  but  of  the  city ;  and  this  upon  the 
theory  that,  under  the  law  of  appropriation  as  it  obtains  in 
Colorado,  the  right  of  diversion  belonged  to  those  for  whose  use 
and  benefit  the  appropriation  was  made,  the  company  being  en- 
titled to  compensation  only  for  its  services  as  carrier  in  distribut- 
ing the  water  by  means  of  the  physical  system  owned  by  it 

The  report  of  the  special  master  shows,  what  is  not  disputed, 
that  his  investigation  of  the  matters  referred  to  him  was  most 
painstaking  and  thorough.  In  estimating  the  value  of  the  comr 
pany's  property,  he  adopted  the  following  method,  with  the 
practical  consent  of  the  parties:  Lands  and  water  rights  were 
appraised  at  their  present  market  values ;  estimates  of  the  cost  of 
reproducing  the  structures  were  made,  and,  from  this  cost,  allow- 
ance for  accrued  depreciation  was  deducted  so  as  to  determine  the 
reasonable  value  of  the  structures  in  their  present  condition;  and 
in  estimating  the  cost  of  reproduction  it  was  assumed  that  the 
work  would  be  done  under  contract  after  fair  competitive  bidding, 
and  with  reasonable  costs  for  engineering  and  superintendence 
in  addition  to  the  contract  cost  Separate,  consideration  was 
given  to  the  various  tracts  of  land  owned  by  the  company,  and 
the  various  water  rights,  diversion  works,  reservoirs,  conduits, 
distribution  pipes,  personal  property,  and  other  items  constitut- 
ing the  plant.  He  found  the  plant  to  be  in  excellent  condition, 
supplying  water  abundantly  in  excess  of  the  needs  of  the  com- 
munity and  under  a  proper  pressure,  and  found  its  entire  value 
to  be  $13,415,899,  in  which  the  only  elements  seriously  questioned 
by  the  city  were:  (a)  The  disputed  water  diversion  rights,  which 
he  held  to  be  the  property  of  ike  company  and  valued  at  $1,998,- 
117;  and  (b)  an  item  of  $800,000  for  going-conoem"  value, 
allowed  by  the  master  upon  the  ground  that  the  eompaiqr  had 
^^an  ass^nbled  and  establiriied  plant  doing  busiiiess  and  earning 

inoney,^^  according  to  liie  principle  laid  down  by  this  <XHurt  in 
P.U.R.1»18C. 
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Dee  Moines  Gas  Co.  v.  Deg  Moines,  238  U.  S.  153,  166,  59  L. 
ed.  1244,  1260,  P.U.IL1915D,  577,  36  Sup.  Ct.  Rep.  811.  He 
made  no  allowance  for  franchise  value  or  for  any  pennaneoat  right 
to  maintain  the  waterworks  in  the  streets  of  the  city;  but  he 
did  value  the  plant  as  capable  of  use  and  actually  in  use  in  the 
public  service,  and  found  that  a  new  plant,  capable  of  serving  the 
public  with  like  efficiency,  could  not  be  built  for  $18,416,899, — 
a  finding  t6  which  no  exception  was  taken.  The  master  further 
found  that  the  net  earnings  of  the  company  under  the  Ordinance 
of  1914,  after  making  proper  allowances  for  operating  expenses, 
taxes,  and  depreciation,  would  be  $488,820,  or  only  3.64  per 
cent  of  the  reasonable  value  of  the  plant;  while  the  prevailing 
rate  of  interest  for  secured  loans  on  business  and  residence  prop- 
erties in  Denver  was  about  6  per  cent,  with  higher  rates  for 
loans  less  adequately  secured. 

[3]  Defendants  now  insist  that  the  company  is  occupying  the 
streets  and  performing  its  service  merely  at  sufferance;  that  its 
rights  arose  solely  out  of  a  franchise  ordinance  adopted  in  1890 
and  which  expired  in  1910 ;  and  that  the  city  now  has  the  right 
to  exclude  the  company  from  its  streets,  and  hence  the  right  to 
fix  the  terms  upon  which  it  shall  continue  to  do  business,  and 
that  the  value  to  the  company  of  the  property  under  these  cir- 
cumstances is  what  it  would  bring  for  some  other  use  in  case  the 
city  should  build  its  own  plant, — ^in  other  words,  as  to  a  large 
part  of  the  property,  "junk  value.'?  Of  course,  it  is  a  necessary 
corollary  that  the  company  may  discontinue  its  service  at  will. 

We  are  unable  to  regard  the  case  as  capable  of  being  thus  dis- 
posed of  upon  the  basis  of  "junk  value"  for  complainant's  prop- 
erty. 

In  the  first  place,  no  such  question  is  presented,  either  by  the 
pleadings,  the  master's  report,  the  exceptions,  or  the  assignments 
of  error.  The  bill  averred  that  complainant  was  "entitled  to- 
have  its  property  devoted  to  the  public  use  of  supplying  the  city 
and  county  of  Denver  and  its  inhabitants  with  water  remain  un- 
impaired in  value,  and  to  receive  for  the  water  supplied  and 
services  rendered  a  reasonable  return  upon  the  value  of  the  prop- 
erty so  devoted  to  said  uses,  and  a  sufficient  amount  to  protect 
said  property  against  depreciation  and  other  impairments  of 
value."  The  answer  admitted  complainant's  ownership  of  the 
P.U.R.1918C. 

Digitized  by 


Google 


646  UNITED  STATES  SUPREME  COURT. 

system  of  waterworks  (except  that  as  to  certain  of  the  water 
rights  it  was  denied  upon  legal  grounds  that  have  been  indicated), 
and  admitted  that  "complainant  is  entitled  to  have  its  property 
devoted  to  the  public  use  of  supplying  the  city  and  county  of 
Denver  and  its  inhabitants  with  water  remain  unimpaired  in 
value,  so  far  as  its  actual  use  in  supplying  the  city  and  county 
of  Denver  and  its  inhabitants  with  water  is  concerned,  and  to ' 
receive  for  the  services  rendered  in  supplying  6uch  \^rater  a  rea- 
sonable return  upon  the  value  of  the  property  devoted  to  such 
use,  and  a  suflScient  amount  to  protect  said  property  against 
depreciation  and  other  impairments  of  value  in  connection  with 
such  use  and  such  water  service."  The  answer  further  alleged 
that  the  rates  fixed  by  the  Ordinance  of  1914  "are  fair,  reason- 
able, just,  and  will  produce  for  complainant  a  fair,  reasonaUe, 
and  adequate  return  upon  the  capital  actually  invested  by  com- 
plainant in  its  water  system  and  carrying  service."  The  master's 
report  shows  that  no  question  was  made  before  him  but  that  the 
plant  should  be  valued  as  a  plant  in  use,  except  as  it  was  contend- 
ed that  the  item  of  $800,000  for  going-concern  value  ought  to  be 
eliminated  on  the  ground  that  such  an  element  of  value,  admitted- 
ly existent  in  a  "purchase  case,"  could  not  be  considered  in  a 
^^rate  case,"  and  on  the  further  ground  that  the  company's  fran- 
chise had  expired*  This  latter  point  was  made  the  basis  of  one 
of  the  exceptions.  Aside  from  this,  the  exceptions  were  devoted 
mainly  to  the  contention,  already  mentioned,  that  the  company's 
water  rights,  other  than  those  which  had  been  purchased,  were 
the  property  not  of  the  company,  but  of  the  city.  It  was  at  no 
time  contended  that  any  element  of  value  except  "going-concern 
value"  ought  to  be  excluded  because  of  the  expiration  of  the 
franchise.  Defendant's  assignments  of  error  are  based  upon  the 
exceptions,  and  raise  no  other  question. 

But,  supposing  the  question  were  properly  raised,  we  are  con- 
vinced that  by  the  true  intent  and  meaning  of  the  Ordinance  of 
1914  new  rights  were  conferred  upon  the  company  of  such  a 
nature  that,  in  considering  the  effect  of  the  provisions  limiting 
rates,  the  plant  must  be  valued  not  as  "junk,"  but  as  property 
useful  and  in  use  in  the  public  service. 

It  is  true  the  title  and  preamble  of  the  ordinance  contain  in- 
dications of  a  purpose  to  treat  the  company  as  a  mere  tenant  by 
P.U.R.1918C. 
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sufferance  of  the  streets,  but  its  enacting  profvisiona  do  not  carry 
out  this  purpose ;  and  the  measure  must  be  construed  as  a  whole, 
in  the  light  of  the  circumstances  existing  at  the  time  of  its 
adoption,  and  with  proper  regard  for  the  consequences  that  would 
result  from  giving  to  it  the  meaning  contended  ior  by  the  city. 

Under  the  Ordinance  of  1890  tiie  company  had  a  franchise 
which  expired  April  10,  1910,  at  which  time  the  city  had  an 
option  either  to  purchase  the  works  at  an  appraised  valuation, 
or  to  renew  the  contract  for  a  period  of  twenty  years.  After  its 
expiration  litigation  ensiied  as  a  result  of  which  this  court  held, 
in  May,  1913,  that  the  city  was  under  no  obligation  to  accept 
either  option,  and  that  its  failure  to  renew  the  contract  did  not 
amount  to  an  election  to  purchase  the  plant.  Denver  v.  New 
York  Trust  Co.  229  TJ.  S.  123,  138,  57  L.  ed.  1101,  1122,  33 
Sup.  Ct.  Eep.  657.  Meanwhile  fruitless  negotiations  were  con- 
ducted looking  to  a  purchase  of  tibe  plant  by  the  city,  but  leaving 
the  parties  far  apart  upon  the  question  of  valuation.  The  city, 
on  ;May  17,  1910,  adopted  a  charter  amendment  whereby  it 
created  the  Public  Utilities  Conomission,  directed  that  an  offer 
of  $7,000,000  be  made  for  the  property  of  the  company,  and 
provided  that,  in  case  of  its  rejection,  steps  should  be  taken  to 
construct  a  water  system  owned  and  operated  by  the  city  at  a 
cost  not  to  exceed  $8,000,000.  The  water  company  rejected  the 
offer  of  $7,000,000 ;  but  the  city  did  not  commence — ^has  not  yet 
commenced — the  construction  of  its  own  water  system.  The 
company  continued  to  supply  water  to  the  city  and  its  inEabitants 
at  the  rates  charged  during  the  continuance  of  the  Ordinance 
of  1890.  In  August,  1913, — after  our  decision  in  the  case  just 
mentioned, — the  city  and  the  Public  Utilities  Commission  ap- 
pointed a  commission  of  three  to  inspect,  examine,  and  report 
upon  complainant's  water  system,  and  after  an  investigation, 
during  which  complainant  gave  this  Commission  every  reason- 
able opportunity  for  inspection  and  examination  of  its  records 
and  data,  the  Commission,  on  January  14,  1914,  made  a  unan- 
imous report  to  the  effect  that  complainant's  system  was  in  ex- 
cellent working  condition,  adequate  for  supplying  the  city's 
present  needs,  and  worth,  exclusive  of  going-concern  value  or 
water  rights,  something  over  $10,000,000,  and  declaring  that  it 
would  take  five  years,  without  allowance  for  delays  in  legal  prO' 
P.U.R.1918C. 
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ceedings,  for  the  city  to  construct  a  new  system  ol  its  own,  and 
would  cost  $12,750,000.  After  this  report,  and  on  February  17, 
there  was  submitted  to  the  electors  and  taxpaying  electors  of  the 
city  a  contract  by  which  the  city  was  to  purchase  complainant's 
water  system  and  properties  at  a  price  to  be  fixed  by  appraisers, 
including  the  Public  Utilities  Commission,  who  were  to  act  for 
the  city,  which  contract  complainant  agreed  to  accept  and  abide 
by  if  favorably  voted  on  by  the  taxpaying  electors.  It  was  reject- 
ed. Prior  to  the  1st  of  February  the  ordinance  now  in  question, 
greatly  reducing  the  rates,  was  prepared  at  the  instance  of  the 
Public  Utilities  Commission,  circulated  as  an  initiated  bill  under 
the  appropriate  provision  of  the  city  charter,  received  the  sig- 
natures of  more  than  5  per  cent  of  the  electors,  but  only  5,693 
in  all,*  was  filed  with  the  city  clerk  about  a  week  after  the  election 
just  mentioned,  was  introduced  in  the  city  council,  published 
once,  and  passed  by  the  council  on  March  3,  without  amendment 
and  without  hearings ;  that  body  having  acted  either  in  the  belief 
that,  since  the  measure  was  presented  with  the  signatures  of  a 
sufficient  number  of  the  citizens,  it  was  mandat<M:y  upcm  the 
council  to  pass  it,  or  else  that  they  had  no  other  option  except  to 
refer  it  to  a  vote  of  the  people,  which  was  not  done.  See  Speer 
V.  People,  52  Colo.  325,  343,  122  Pac.  768.  We  remark  upon 
the  legislative  procedure  simply  because  of  its  bearing  upon  the 
interpretation  of  the  measure,  which,  as  we  shall  see,  lacks  cer- 
tainty in  its  enacting  clauses. 

The  practical  situation  existing  at  the  time  of  its  enacionent 
is  sufficiently  clear  from  what  has  been  said.  The  answer  admits 
the  averment  of  the  bill  that  complainant  has  been  and  is  com- 
pelled to  continue  to  serve  the  city  and  its  inhabitants  with  water, 
because  there  is  no  other  supply  of  water  available,  and  a  ces- 
sation of  its  service  would  result  in  great  suffering,  damage,  and 
loss  of  life.  The  city  is  located  in  a  semiarid  region,  and  is  and 
for  nearly  half  a  century  has  been,  absolutely  dependent  upon  the 
continued  operation  of  complainant's  system.  The  termination 
of  the  legal  franchise  in  1910  did  not  absolve  the  city  from  its 
duty  to  the  inhabitants.  At  the  time  of  the  enactment  of  the 
Ordinance  of  1914,  the  company's  plant  had  been  in  use  for  four 
years  since  the  expiration  of  the  former  franchise ;  the  city,  while 

1  The  population  of  the  city,  by  the  census  of  1910,  was  213,381. 
P.U.R.1938C. 
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endowed  with  the  power  to  construct  a  system  of  its  own,  but  only 
if  it  could  be  done  at  a  cost  not  exceeding  $8,000,000,  had  not 
yet  commenced  the  construction  of  such  a  system,  had  just  been 
officially  advised  that  one  could  not  be  constructed  for  less  than 
$12,750,000,  and  nevertheless  had  rejected  a  proposition  to  pur- 
chase complainant's  system  at  an  appraised  value. 

It  is  in  the  light  of  all  these  circumstances  that  the  provisions 
of  the  Ordinance  of  1914  must  be  read.  There  is  a  preamble 
reciting  that  since  1910  the  company  had  been  without  franchise 
and  a  mere  tenant  by  sufferance  of  the  streets,  and  that,  while 
it  had  been  supplying  the  city  and  its  inhabitants  with  water, 
it  had  done  so  "at  rates  that  are  excessive  and  that  should  be 
reduced  and  regulated  accordingly ;  "  and  there  is  a  declaration 
that  the  enactment  is  made  without  recognizing  the  company's 
right  to  occupy  the  streets  or  to  continue  its  service,  but  for  the 
purpose  of  regulating  and  reducing  its  charges  "during  the  time 
it  shall  further  act  as  a  water  carrier  and  tenant  by  sufferance 
of  said  streets."  But  the  enacting  provisions,  in  the  terms  em- 
ployed and  by  necessary  intendment,  are  inconsistent  with  these 
declarations,  and  must  be  taken  to  override  them.  The  first 
section  establishes,  as  the  maximum  charges  permitted  to  be  made 
by  the  company,  a  detailed  schedule  of  "semiannual  water  rates 
payable  in  advance  on  the  1st  day  of  May  and  November  of 
each  year."  The  various  uses  are  specified,  and  many  of  these 
are  of  kinds  that  cannot  be  discontinued  on  brief  notice.  There 
is  a  speciafrate  for  irrigation  by  the  season.  May  1  to  November 
1.  There  is  a  provision  for  meter  rates,  payable  monthly,  with 
a  clause  requiring  the  company  to  install  a  meter  for  any  person 
desirous  of  using  water  by  meter.  Section  2  provides  that  for 
hydrants,  including  "those  which  may  thereafter  be  ordered  by 
the  council  to  be  set  upon  existing  mains  or  upon  extensions 
thereof,"  the  city  shall  pay  annual  rentals.  And  §  4  imposes 
fines  upon  the  company  and  its  agents  for  any  violation  of  the 
ordinance. 

Of  course,  these  provisions  are  of  themselves  inexplicit;  but 

in  attributing  a  meaning  to  them  the  choice  is  between  a  liberal 

construction  that  preserves  the  substantial  rights  of  both  parties 

and  a  strict  construction,  highly  penal  and  destructive  in  its  effect 

upon  both.     The  subject-matter  was  a  prime  necessity  of  life, 
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for  which  there  was  no  substitute  available.  The  very  act  of 
regulating  the  company's  rates  was  a  recognition  that  its  plant 
must  continue,  as  before,  to  serve  the  public  needs.  The  fact 
that  no  term  was  specified  is,  under  the  existing  circumstances, 
as  significant  of  an  intent  that  the  service  should  continue  while 
the  need  existed  as  of  an  intent  that  it  should  not  be  perpetuaL 
Without  attributing  to  the  initiators  and  to  the  city  council  a 
purpose  to  subject  the  inhabitants  to  grave  danger  of  disease  or 
worse,  we  cannot  read  the  enacting  provisions  as  leaving  the  com- 
pany actually  without  the  right  to  maintain  its  plant  in  the  city 
thereafter,  for  necessarily  this  would  leave  it  at  liberty  to  dis- 
continue the  service  at  will.  The  alternative,  which  we  adopt, 
is  to  construe  the  ordinance  as  the  grant  of  a  new  franchise  of 
indefinite  duration,  terminable  either  by  the  city  or  by  the 
company  at  such  time  and  imder  such  circumstances  as  may  be 
consistent  with  the  duty  that  both  owe  to  the  inhabitants  of 
Denver.  It  recognizes  the  dependence  of  the  city  upon  this  plant, 
by  necessary  implication  confers  upon  the  company  whatever 
privileges  may  be  necessary  to  enable  it  to  continue  serving  the 
public,  in  effect  requires  it  to  furnish  water,  and  in  terms  pro- 
hibits it  from  exceeding  the  specified  rates. 

In  this  situation  there  can  be  no  question  of  the  company's 
right  to  adequate  compensation  for  the  use  of  its  property  em- 
ployed, and  necessarily  employed,  in  the  public  service ;  nor  can 
it  be  doubted  that  the  property  must  be  valued  as  property  in 
use.  It  involves  a  practical  contradiction  of  terms  1»  say  that 
propierty  useful  and  actually  used  in  a  public  service  is  not  to  be 
estimated  as  having  the  value  of  property  in  use,  but  is  to  be 
reckoned  with  on  the  basis  of  its  "junk  value."  Nor  is  the  ques- 
tion of  value  for  present  purposes  greatly  affected,  if  at  all,  by 
the  fact  that  there  is  neither  right  nor  obligation  to  continue  the 
use  perpetually,  or  for  any  long  period  that  may  be  defined  in 
advance.  The  reason  is  not  obscure :  The  cost  and  detriment  to  a 
property  owner  attributable  to  the  use  of  his  property  by  the 
public,  and  the  value  of  the  service  rendered  by  the  property  to 
the  public,  are  measured  day  by  day,  month  by  month,  year  by 
year,  and  are  little  influenced  by  the  question  how  long  the 
service  is  to  continue.  The  cost  of  the  service  includes  the  use 
of  the  plant,  but,  ordinarily,  not  its  destruction,  except  through 
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tho  slow  processes  of  wear  and  tear  and  obsolescence,  for  which 
graduated  depreciation  allowances  are  made.  The  whole  calcula- 
tion is  a  matter  of  income,  not  capital,  accounting;  and  the  cost 
and  value  of  the  use  of  a  given  property  for  a  stated  period  is 
the  same  whether  the  use  is  to  be  continued  after  the  expiration 
of  the  period  or  not.  If  the  period  is  extended,  c<Hnpensation  for 
the  use  is  extended  proportionately. 

[4]  What  we  have  said  establishes  the  propriety  of  estimating 
complainant^s  property  on  the  basis  of  present  market  values  as 
to  land,  and  reproduction  cost,  less  depreciation,  as  to  structures. 
That  this  method  was  fairly  applied  by  the  special  master  hardly 
is  disputed  by  appellants,  except  as  they  contest  the  items  allowed 
for  "going-concern  value'^  and  for  the  water  rights  acquired  by 
complainant  and  its  predecessors  by  original  appropriation* 
With  respect  to  the  former  item,  we  adhere  to  what  was  said  in 
Des  Moines  Gas  Co.  v.  Des  Moines,  238  TT.  S.  153,  165,  59  L. 
ed.  1244,  1250,  P.U.E.1915D,  577,  35  Sup.  Ct  Eep.  811: 
"That  there  is  an  element  of  value  in  an  ass^nbled  and  estab- 
lished plant,  doing  business  and  earning  money,  over  one  not 
thus  advanced,  is  self-evident  This  element  of  value  is  a  prop- 
erty right,  and  should  be  considered  in  determining  the  value  of 
the  property,  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  the  same  is  privately  owned,  although  dedicated  to 
public  use.'' 

As  was  then  observed,  each  case  must  be  controlled  by  its  own 
circumstances.  In  the  present  case,  the  master  expressly  de- 
clared that  his  detailed  valuation  of  the  physical  property  and 
water  rights  included  no  increment  because  the  property  con- 
stituted an  assembled  and  established  plant,  doing  business  and 
earning  money;  and  a  careful  examination  of  his  very  elaborate 
report  convinces  Us  that  this  is  true.  The  amoimt  allowed  by  him 
on  this  account  is  not  open  to  serious  question  from  the  stand- 
point of  appellants. 

[5]  The  only  remaining  question  of  serious  moment  is  the 
allowance  of  $1,998,117  for  the  value  of  water  rights  acquired 
by  original  appropriation,  as  distinguished  from  acquisitions  by 
purchase. 

The  master  found  that  these  appropriations  were  made  at  times 
when  the  company  or  its  predecessor  held  franchise  contracts 
P.U.RIOISC. 
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with  the  city  calling  for  a  supply  of  water  to  the  inhabitants; 
that  these  contracts  were  limited  to  short  periods,  while  the  use 
by  private  consumers  was  under  simple  permits  or  licenses  for 
periods  of  six  months,  at  rates  paid  in  advance,  and  under  ex- 
pressed conditions  that  terminated  tiieir  right  to  use  the  water  on 
violation  of  the  reasonable  rules  of  the  company.  The  parties 
agree  that  such  a  diversion  and  beneficial  use  of  the  unappro- 
priated water  of  a  natural  stream  is  sufficient  to  initiate  and 
perfect  a  right  to  continue  to  use  beneficially  the  volume  of  water 
so  appropriated.  Complainant  contends,  and  the  master  held, 
that  the  ownership  of  the  appropriation  under  such  circumstances 
may  be  fixed  by  contract  betwe^i  the  one  who  diverts  and  the 
one  who  beneficially  applies  the  water  and  that  under  the  cir- 
cumstances of  lie  case,  upon  a  proper  application  of  the  rule 
adopted  by  the  supreme  court  of  Colorado  in  Denver  v.  Brown, 
56  Colo.  216,  138  Pac.  44,  the  water  rights  in  question  were 
owned  by  complainant. 

Appellants  contend  that  under  the  Constitution  of  Colorado, 
art.  16,  §  6,  and  under  the  law  as  established  by  repeated  de- 
cisions of  the  supreme'  court,  the  ri^t  to  the  use  of  water  is  nc^t 
permitted  to  be  acquired  by  appropriation  from  the  natural 
-Streams  for  purposes  of  sale  or  rental ;  that  there  is  no  ownership 
of  the  water  or  right  to  the  use  of  it  except  by  those  actually 
applying  it  to  a  beneficial  use ;  that  not  only  must  application  to 
JEL  beneficial  use  be  united  to  diversion  in  order  to  render  the  right 
•of  appropriation  complete,  but  that  where  a  carrying  company 
diverts  water  for  the  beneficial  use  of  others  it  acts  as  the  agent 
or  quasi  trustee  of  the  consumers  for  the  protection  of  their 
rights,  and  is  not  itself  the  o\vner  of  the  rights  of  diversion. 

In  support  of  this  view,  Wheeler  v.  Northern  Colorado  Irrig. 
Co.  10  Colo.  582,  3  Am.  St.  Rep.  603,  17  Pac.  487 ;  Farmers' 
High  Line  Canal  &  Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  4 
L.R.A.  767,  21  Pac.  1028;  Combs  v.  Agricultural  Ditch  Co.  17 
Colo.  146,  31  Am.  St.  Rep.  275,  28  Pac.  966;  Wyatt  v.  Larimer 
&  W.  Irrig.  Co.  18  Colo.  298,  36  Am.  St.  Rep.  280,  33  Pac.  144; 
White  V.  Farmers'  Highline  Canal  &  Reservoir  Co.  22  Colo.  191, 
31  L.R A.  828,  43  Pac.  1028 ;  Farmers'  Independent  Ditch  Co. 
V.  Agricultural  Ditch  Co.  22  Colo.  513,  55  Am.  St.  Rep.  149,  45 
Pac.  444;  Wright  v.  Platte  Valley  In-ig.  Co.  27  Colo.  322,  61 
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Pac.  603,  and  some  other  cases,  are  cited ;  it  l^eing  insisted  that 
they  establish  the  rule  contended  for,  and  that  their  authority  is 
not  overthrown,  but,  on  the  contrary,  recognized,  by  Denver  v. 
Brown,  56  Colo.  216,  138  Pac.  44.  The  question  is  one  of  great 
consequence,  and  is  not  free  from  difficulty.  It  ought  not  to  be 
passed  upon  unless  the  exigencies  of  the  case  require  it. 

[6,  7]  We  find  it  unnecessary  to  determine  it.  As  we  have 
shown,  the  master  found  the  value  of  complainant's  entire  plant, 
including  these  water  rights,  to  be  $13,415,899.  Deducting 
$1,998,117;^  the  entire  value  of  the  disputed  rights,  there  remains 
a  valuation  of  $11,417,782.  No  part  of  this  is  seriously  disputed 
except  the  item  for  going-concern  value,  upon  which  we  already 
have  passed.  The  master  found  that  the  net  earnings  of  the 
company  under  the  Ordinance  of  1914  would  be  $488,820.  No 
question  is  made  about  this,  except  some  slight  criticism  of  the 
depreciation  charges  that  enter  into  the  calculation, — a  criticism 
that  we  cannot  sustain.  The  net  return,  therefore,  is  found  to 
be  only  4.2812  per  cent  of  the  value  of  the  plant,  excluding  the 
disputed  water  rights;  while  there  is  no  controversy  over  the 
master's  finding  that  the  prevailing  rate  of  interest  for  secured 
loans  on  business  and  residence  properties  in  Denver  is  about  6 
per  cent,  witib  higher  rates  for  loans  less  adequately  secured.  As 
was  declared  in  Willcox  v.  Consolidated  Gas  Co.  212  TJ.  S.  19, 
48,  63  L.  ed.  382,  398,  48  L.RA.(N.S.)  1134,  29  Sup.  Ct  Eep. 
182, 15  Ann.  Cas.  1034,  the  question  of  the  rate  of  compensation 
ibat  may  be  regarded  as  sufficient  depends  greatly  upon  circum- 
stances and  locality.  In  that  case  we  held  (p.  50)  that  com- 
plainant was  entitled  to  6  per  cent  on  the  fair  value  of  its 
property  devoted  to  the  public  use.  We  have  no  hesitation  in 
holding  that  the  return  yielded  by  the  ordinance  now  before  us 
is  clearly  inadequate,  and  amounts  to  a  taking  of  complainant's 
property  without  due  process  of  law,  contrary  to  the  provision  of 
the  14th  Am^idment  in  that  regard,  even  excluding  from  con* 
sideration  the  disputed  water  rights. 

The  decree  of  the  District  Court  will  be  modified  so  as  to 
overrule,  instead  of  striking  out,  the  exceptions  taken  by  defend- 
ants to  the  master's  report,  and  as  so  modified  it  will  be  affirmed.. 

Modified  and  affirmed. 
P.U.R.1918C. 
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Mr.  Justice  Holmes,  dissenting: 

This  is  a  bill  to  restrain  the  enforcement  of  an  ordinance  of 
the  city  and  county  of  Denver,  passed  on  March  3,  1914,  fixing 
the  rates  for  water  permitted  to  be  charged  thereafter  to  the 
city  and  its  inhabitants.  After  the  coming  in  of  the  answer  the 
case  was  referred  to  a  special  master,  there  was  an  investigation 
of  the  usual  kind,  a  report,  and  afterwards  a  final  decree  for  tlie 
water  company,  vitiated  by  the  judge's  assumption  that  he  was 
bound  by  the  master's  findings  of  fact.  But  I  need  not  dwell 
upon  this  mistake,  because  in  my  opinion  the  decision  ought  to 
be  reversed  upon  a  more  important  groimd.  In  some  instances 
it  would  be  proper  to  send  back  the  case  for  further  consideration 
(Wilson  Cypress  Co.  v.  Del  Pozo  y  Marcos,  236  U.  S.  635,  657, 
59  L.  ed.  758,  771,  35  Sup.  Ct.  Rep.  446 ;  Brown  v.  Fletcher, 
237  U.  S.  583,  59  L.  ed.  1128,  35  Sup.  Ct.  Rep.  750;  Marconi 
Wireless  Teleg.  Co.  v.  Simon  (U.  S.  Adv.  Ops.  1917-18,  p.  365) 
—  U.  S.  — ,  62  L.  ed.  — ,  38  Sup.  Ct.  Rep.  275),  but  that  is 
unnecessary  when  there  is  disclosed  a  fundamental  bar  to  the  bill, 
and  I  may  add  that,  if  this  be  the  fact,  no  omission  to  raise  the 
point  in  technical  form  would  induce  this  court  to  enter  a  decree 
contrary  to  the  manifest  equities  of  the  case.    Rule  35. 

The  water  company  occupied  the  streets  of  Denver  with  its 
pipes  under  an  Ordinance  of  April  10,  1890,  and  it  is  not  denied 
that  the  franchise  granted  by  that  ordinance  had  expired.  Den- 
ver V.  Denver  Union  Water  Co.  229  tJ.  S.  123,  57  L.  ed.  1101, 
33  Sup.  Ct.  Rep.  657.  I  am  of  opinion  that  the  ordinance  com- 
plained of  does  not  grant  a  new  term.  Perhaps  an  instrument 
could  be  framed  that  granted  while  it  said  that  it  did  not.  But 
this  ordinance  qualifies  all  that  follows  by  a  preamble  that  recites 
that  the  water  company  is  "without  a  franchise  and  a  mere  ten- 
ant by  sufferance  of  the  streets  of  the  city  and  county  of  Denver,'' 
and  then,  "without  in  any  manner  recognizing  said  Denver  Union' 
Water  Company's  right  to  occupy  the  streets  of  the  city  and  coun- 
ty of  Denver,  or  to  continue  its  service  as  a  water  carrier,  for  the, 
purpose  of  regulating  and  reducing  the  charges  made  by  it  during 
the  time  it  shall  further  act  as  a  water  carrier  and  tenant  by 
sufferance  of  said  streets,'^  goes  on  to  fix  the  rates.  It  seems  to 
me  plain  that  the  rates  subsequently  established,  even  though 
purporting  to  be  monthly  or  semiannual,  are  established  subject 
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to  the  preliminary  declaration,  and  to  the  chance  of  the  prac- 
tically improbable  earlier  termination  of  the  license  or  tenancy 
at  sufferance.  The  ordinance  does  not  attempt  to  require  the 
company  to  furnish  water,  but  simply  fixes  a  limit  to  its  charges 
while  it  does  furnish  it  as  such  tenant  at  sufferanca  While  the 
service  continues  it  is  charged  with  a.  public  interegt  and  is  sub- 
ject to  regulation  by  law.  The  question  at  the  bottom  of  the  case 
is,  what  elements,  if  any,  the  company  has  a  constitutional  right 
to  have  taken  into  account  in  determining  whether  the  rates  or- 
dained are  confiscatory ;  and,  more  generally,  whether  it  has  any 
constitutional  rights  at  all  in  the  matter  of  rates. 

We  must  assume  that  the  water  company  may  be  required, 
within  a  reasonable  time,  to  remove  its  pipes  from  the  streets. 
Detroit  United  R  Co.  v.  Detroit,  229  U.  S.  39,  46,  57  L.  ed. 
1056,  1060,  33  Sup.  Ot.  Eep.  697.  And,  to  illustrate  the  prob- 
lan,  it  may  be  asked  how  a  company  in  that  situation  can  assert 
a  constitutional  right  to  a  return  upon  the  value  that  those  pipes 
would  have  if  there  under  a  permanent  right  of  occupation,  as 
against  a  city  liiat  is  l^ally  entitled  to  reduce  them  to  their  value 
as  old  iron  by  ordering  them  to  be  removed  at  once.  In  view  of 
that  right  of  the  city,  which,  if  exercised,  would  make  the  com- 
pany's whole  plant  valueless  as  such,  the  question  recurs  whether 
the  fixing  of  any  rate  by  the  city  could  be  said  to  confiscate  prop- 
-erty  on  the  ground  that  the  return  was  too  low. 

I  understand  that  the  water  company  has  a  right  to  stop  fur- 
nishing water,  corresponding  to  the  right  of  the  city  to  order 
out  the  pipes.  It  is  hard  to  see  how  property  could  be  confiscated 
by  the  establishment  of  almost  any  rate  when  whatever  value  it 
would  have  over  above  that  dependent  upon  the  use*  of  the  pipes 
would  remain  to  the  company  if  it  stopped  using  them,  and  there- 
fore was  in  the  company's  hands  to  preserve.  The  ordinance  of 
the  city  could  mean  no  more  than  that  the  company  must  accept 
the  city's  rates  or  stop;  and  as  it  could  be  stopped  by  the  city 
out  and  out,  the  general  principle  is  that  it  could  be  stopped 
unless  a  certain  price  should  be  paid.  Ohio  ex  rel.  Lloyd  v. 
DoUison,  194  U.  S.  445,  449,  48  L.  ed.  1062,  1066,  24  Sup.  Ct. 
Hep.  703;  Ashley  v.  Ryan,  153  U.  S.  436,  448,  444,  88  L.  ed. 
773,  777,  778,  4  Inters.  Com.  Rep.  664,  14  Sup.  Ct  Rep.  865. 
See  Denver  v.  New  York  Trust  Co.  229  U.  S.  123,  141,  142,  57 
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L.  ed.  1101,  1123,  1124,  83  Sup.  Ct  Eep.  657.  It  is  true  that 
this  principle  has  not  been  applied  in  cases  where  the  conditic^i 
tended  to  bring  about  a  state  of  things  that  there  was  a  pre- 
dominant public  interest  to  prevent,  but  I  see  no  ground  for  the 
application  here  of  anything  to  be  deduced  from  Western  U. 
Teleg.  Co.  v.  Kansas,  216  U.  S.  1,  54  L.  ed.  355,  30  Sup.  Ct. 
Eep.  190;  Pulhnan  Co.  v.  Kansas,  216  U.  S.  56,  54  L.  ed.  378, 
80  Sup.  Ct.  K^.  282,  or  Motion  Picture  Patents  Co.  v.  Universal 
Fibn  Mfg.  Co.  243  U.  S.  502,  61  L.  ed.  871,  L.R.A.1917E,  1187, 
87  Sup.  Ct.  Rep.  416. 

It  may  be  said  that  to  argue  from  such  abstract  rights  is  to 
discuss  the  case  in  vacuo, — that  practically  ihe  company  cannot 
stop  furnishing  water  without  being  ruined,  or  the  city  stop  re- 
ceiving it  without  being  destroyed.  And  no  doubt  this  is  true , 
but  it  also  is  true  and  not  quite  as  tautologous  as  it  seems,  that 
the  law  knows  nothing  but  legal  ri^ts«  Something  more  than  the 
strong  probability  that  an  enjoyment  will  continue  must  be  shown 
in  order  to  make  an  otherwise  lawful  unoompensated  interference 
with  it  a  wrong.  See  Re  Brooklyn,  143  N.  Y.  696,  616,  26 
L.R.A.  270,  38  N.  E.  983,  s.  c  166  U.  S-  686,  41  L.  ed.  1165, 
17  Sup.  Ct.  Rep.  718.  Or,  conversely,  if  a  legal  title  is  taken, 
it  must  be  paid  for  in  full,  notwithstanding  a  strong  probability 
that  the  enjoyment  of  the  property  will  continue  long  undisturbed. 
Howe  V.  Weymouth,  148  Mass.  605-607,  20  N.  E.  316.  So, 
here,  the  mutual  dependence  of  the  parties  upon  eadi  other  in 
fact  does  not  affect  the  consequences  of  Aeir  independence  of 
each  other  in  law.  The  question  before  us  is  not  what  would  be  a 
fair  compensation  as  between  a  necessary  customer  and  a  neces- 
sary seller,  but  simply  whether  ihe  property  of  the  company  is 
taken  without  due  process  of  law  by  the  city's  fixing  rates  for  a 
service,  ^ile  it  continues,  that  the  company  may  discontinue  at 
will  and  the  city  may  order  to-morrow  to  stop.  I  am  of  opinion 
that  it  is  not.  See  Monongahela  ITav.  Co.  v«  United  States,  148 
U.  S.  812,  840,  841,  87  L.  ei  468,  473,  18  Sup.  Ct  R^  622; 
Appelton  Waterworks  Co.  v.  Railroad  Commission,  164  Wis. 
121,  186,  137,  47  L.R.A.(N.S.)  770,  142  N.  W.  476,  Ann,  Ca«. 
1915B,  1160.  Whatever  may  be  the  duty  of  the  city  towards  its 
inhabitants,  that  cannot  enlarge  its  obligations  to  the  companj 
or  of  the  company  to  it  after  the  franchise  of  the  latter  has  ex- 
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pired,  or  ohange  the  meaning  of  an  ordinance  that,  to  my  mind, 
is  plain  npon  its  face.  I  presume  that  if  it  be  necessary,  the  city 
or  the  legislature  can  take  the  waterworks  by  eminent  domain. 

The  question  is  different  from  that  which  would  arise  upon  a 
franchise  having  but  a  short  time  to  run,  but  still  in  force.  It 
might  be  argued  that  the  short  life  was  a  fact  to  be  considered, 
as,  no  doubt,  it  would  be  in  some  connections.  See  Monongahela 
Nav.  Co.  V.  United  States,  148  U.  S.  312,  344,  37  L.  ed.  463, 
474, 13  Sup.  Ct.  Eep.  622;  West  Springfield  v.  West  Springfield 
Aqueduct  Co.  167  Mass.  128,  185,  44  N.  E.  1063;  Kennebec 
Water  Dist  v.  Waterville,  97  Me.  185,  205,  60  L.R.A.  856,  54 
Atl.  6.  Or  it  well  may  be  that  while  a  limited  franchise  is  in 
force,  the  very  fact  that  the  company  has  to  rely  upon  the  returns 
during  the  life  of  the  franchise  to  reimburse  its  outlay  and  give  it 
whatever  profit  it  can  make  entitles  it  to  returns  during  that 
period  unaffected  by  the  approach  of  the  end.  There  is  no  such 
question  here. 

Mr.  Justice  Brandeis  and  Mr.  Justice  Clarke  concur  with 
this  opinion. 

Note. — ^Reasonableness  of  return. 

I.  In  general,    657. 
II.  Factors  to  he  conMlered: 

a.  Adequacy  of  service,  660. 

b.  Attraction  of  capital,  669. 

c.  Value  of  service,  669. 

d.  Character  of  management,   660. 

e.  What  the  traffic  %oill  hear,  660. 
III.  Return  of  municipal  plant,  660. 

IV.  Reasonableness  of  return  as  a  whole,    661. 

I.  In  general. 

In  Dover,  S.  &  B.  Street  R.  Co.  D-432,  Dec.  20,  1917,  Commis- 
sioner Gunnison,  of  the  New  Hampshire  Commission,  said:  ^The 
road  should  have  en  income  sufficient  to  pay  taxes,  operating  ex- 
penses, fixed  charges,  depreciation  of  the  property,  and  a  fair  return 
on  a  ^Etir  value  of  the  property.  A  &ir  return  in  this  case  should 
be  at  least  6  per  cent." 

In  Northern  Indiana  &  B*  M.  Teleph.  Teleg.  &  Cable  Co.  (Ind.) 
No.  2773,  March  20,  1918,  it  is  said  that  under  Federal  and  state 
Constitutions,  a  utility  is  entitled  to  a  fair  return  upon  tiie  reaaoft- 
P.U.Itl918C.  42 
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able  value  of  its  property  as  used  and  useful  in  rendering  service  to 
the  public;  that  a  compulsatory  rate  denying  it  a  return  would  be 
<}onfiscatory  and  avoidable.  The  public,  said  the  Indiana  Commis- 
sion, is  entitled  to  obtain  public  utility  service  at  as  low  a  rate  as 
is  consistent  with  the  just  and  reasonable  requirements  of  the  utili- 
ty's operation,  having  due  regard,  also,  for  the  investors'  rights. 

The  rate  of  return  earned  on  capital  stock  should  not  be  based  on 
the  amount  carried  to  the  credit  of  profit  and  loss  as  a  result  of  the 
jear's  operation,  but  on  the  amount  actually  available  for  dividends 
after  all  proper  deductions  from  net  income  have  been  made.  Re 
Increased  Rates  (N".  J.)  Sept.  10,  1917. 

In  Re  Waverly,  S.  &  A.  Traction  Co.  {2d  Dist.  N.  Y.)  Case  6099, 
Jan.  31,  1918,  Irvine,  Commissioner,  said  that  it  does  not  necessarily 
follow  from  the  fact  that  the  revenues  of  a  utility  are  ifisuflBcient  to 
meet  operating  expenses  in  a  single  year,  that  the  company  is  en- 
titled to  increase  its  rates;  that  before  this  can  be  done  the  enlire 
operations  of  the  corporation  for  a  series  of  years  should  be  ex- 
amined. In  this  case,  however,  it  was  found  that  the  utility,  an 
-electric  railway  company,  was  entitled  to  increase  its  fares  from  6  to 
•6  cents  in  the  village  of  Waverly. 

The  mere  fact  that  a  company  has  not  paid  dividends  in  seven 
years  does  not  show  that  it  is  entitled  to  an  increase  in  rates,  since 
it  may  have  devoted  its  earnings  to  additions  to  the  plant,*  and  there- 
fore have  received  a  substantial  return.  Re  Van  Dyne  Teleph.  Co. 
(Wis.)  Nov.  28,  1917. 

In  Re  Lakeview-Pine  Creek  Electric  Co.  (Or.)  TJ-F-195,  P.  S.  C. 
Or.  Order  No.  326,  Jan.  17,  1918,  the  applicant  was  denied  authority 
to  increase  telephone  rates  at  Lakeview  on  the  plea  that  its  return 
would  be  insufiicient  upon  adopting  a  twenty-four  hour  service,  since 
its  present  return  is  excessive,  and  it  was  ordered  to  furnish  the 
twenty-four  hour  service  at  the  existing  rates  and  to  pay  its  operators 
the  amount  required  by  the  orders  of  the  Industrial  Welfare  Com- 
mission. 

Stock  dividends  should  be  based  upon  the  actual  cost  of  the  prop- 
erty installed  without  any  allowance  for  intangible  values,  decreased 
by  accrued  depreciation.  Be  Toms  River  Electric  Co.  (N.  J.)  Jan. 
2,  1918. 

In  Re  Contra  Costa  Gas  Co.  Decision  No.  5177,  Application  No. 
3322,  March  4,  1918,  the  California  Commission  established  a  sched- 
ule of  increased  gas  rates  for  the  applicant,  since  it  appeared  that 
the  revenue  derived  imder  the  existing  rates  would  be  insufficient  to 
even  meet  the  advance  in  the  operating  expenses  due  to  the  war  prices 
for  oil. 
P.U.R.19180. 
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II.  Factors  to  he  considered* 

a.  Adequacy  of  service. 

In  Re  Sumpter  Valley  R.  Co.  Xos.  F-594,  F-605,  October  5,  1917, 
the  Oregon  Commission  said :  "We  have  long  held  that  next  to  safety 
of  operation  service  is  of  prime  importance,  and  where  rate  reduc- 
tions can  only  be  made  at  the  expense  of  the  service  the  Commission 
will  hesitate  to  take  such  action  unless  it  can  be  clearly  shown  that 
the  curtailed  service,  in  itself,  is  reasonably  adequate  to  care  for  the 
traffic  offered,  or  that  the  rates  are  so  unreasonable  or.  discriminatory 
as  to  make  their  correction  necessary.  Conversely,  where  the  service 
is  compelled  to  suffer  because  of  the  inadequacy  of  the  rates  to  pro- 
vide sufficient  revenue,  and  increased  rates  will  afford  relief,  the 
Commission  will  not  hesitate  to  authorize  or  name  such  increased 
rates,  unless  such  rates  are  in  excess  of  the  value  of  the  service 
rendered/' 

"b.  Attraction  of  oapUaU 

In  Re  Sumpter  VaUey  R.  Co.  Nos.  F-594,  F-606,  October  5, 1917, 
the  Oregon  Commission  said:  "Manifestly  capital  must  be  assured 
a  fair  rate  of  return  before  it  can  be  induced  to  enter  into  a  public 
service  under  state  regulation  of  profits.  Capital  will  only  seek  en- 
terprises where  the  profit  is  commensurate  with  the  risk  involved. 

"Obviously  the  rate  of  return  required  to  attract  capital  to  any 
utility  cannot  be  determined  with  mathematical  exactness.  Each 
case  must  be  determined  upon  its  own  merits.  We  are  convinced 
from  the  present  record  that  this  company  is  entitled  to  an  increased 
return." 

In  Re  Philadelphia  Electric  Co.  Application  Docket  Nos.  1716, 
1717,  1718  (1917)  Feb.  6,  1918,  the  Pennsylvania  Commission  said: 
"The  Commission  has  not  in  this  instance  or  in  any  other  attempted 
to  guarantee  a  return  upon  money  invested  in  public  utilities,  but 
it  distinctly  recognizes  that  the  charges  of  an  operating  utility  should 
be  so  adjusted  as  to  permit  that  utility  to  secure  from  the  investing 
public  capital  which  is  reasonably  required  to  make  extensions  such 
as  are  demanded  in  this  case.  This  capital  cannot  be  found  upon 
reasonable  terms  except  where  there  is  a  probability  that  the  earn- 
ings of  the  company  will  be  sufficient  to  pay  a  fair  return." 

c.  Value  of  service. 

In  Kansas  City  v.  Kansas  City  Light  &  P.  Co.  Case  No.  1353, 
Feb.  11, 1918,  the  Missouri  Commission  held  that  the  right  of  a  pub- 
lic utility  to  demand  a  return  upon  the  value  of  the  property  devoted 
to  public  use  for  the  purpose  of  paying  dividends  to  stockholders  is 
P.U.R.1918C. 
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subject  to  the  limitation  that  the  rates  charged  the  public  for  service 
must  be  reasonable. 

In  Re  Pacific  Teleph.  &  Teleg.  Co.  No.  U-F-117,  P.  S.  C.  Or. 
Order  No.  264,  Oct.  4,  1917,  in  speaking  of  the  rate-making  value  5f 
a  utility,  the  Oregon  Commission  said:  "This  value,  the  Commis- 
sion conceives  to  be  an  expression  in  dollars  of  the  foundation  upon 
which  the  utility's  claim  for  a  return  must  rest,  and,  upon  the  other 
hand,  to  represent  the  amount  upon  which,  provided  it  requires  the 
imposition  of  no  rates  in  and  of  themselves  unreasonable  or  unjust, 
the  ratepayer  should  have  a  reasonable  return.^' 

d.  Character  of  management. 

In  Re  Union  Gas  &  E.  Co.  (111.)  No.  7434,  Jan.  16,  1918,  allow- 
ing an  increase  in  the  rates  of  a  gas  utility.  Commissioner  Shaw,  de- 
livering the  opinion,  said :  "Any  proof  that  is  made  of  excellence  in 
the  operation  of  a  utility  ought  to  entitle  the  operators,  as  well  as 
the  holders  of  the  securities,  to  a  reward  for  their  meritorious  work.'' 

In  Leonard  v.  Lewiston,  A.  &  W.  Street  R.  Co.  (Me.)  F.  C.  131, 
Feb.  6,  1918,  an  application  for  permission  to  increase  street  rail- 
way fares,  the  complainants  charged  the  railway  company  with  lax- 
ness  in  regard  to  preventing  its  employees  from  confiscating  fares, 
and,  it  seemed,  with  reason.  "But  this  evidence,"  said  the  Commis- 
sion, "is  too  speculative  for  serious  consideration  in  this  case,  unless 
it  appeared  that  respondent  was  defiantly  persistent  in  such  laxness." 

e.  What  the  traffic  will  hear. 

In  Re  Sumpter  Valley  R.  Co.  Nos.  F*594,  F-605,  October  5, 1917, 
the  Oregon  Commission  said  that,  while  a  railroad  company  might 
be  entitled  to  a  proposed  increase  in  rates  from  the  standpoint  of  its 
earnings,  such  action  might  in  some  instances  so  aSect  the  move- 
ment of  certain  commodities,  due  to  the  competitive  and  commercial 
conditions,  as  practically  to  defeat  the  purpose  which  prompts  the 
establishment  of  the  increased  rates.  In  o^er  words,  to  use  a  fa- 
miliar phrase,  the  resultant  rate  would  be  "more  than  the  traffic  will 
bear.'' 

///.  Return  of  municipal  plant. 

In  Re  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission said :  "A  utility  should  pay  its  operating  expenses  and  pro- 
vide a  return  for  the  capital  invested  in  it.  In  cases  of  this  particular 
nature,  municipally  owned  and  approximately  fully  bonded,  the 
rate  of  return  to  be  expected  on  the  utility  investment  may  be  con- 
sidered as  practically  equivalent  to  the  interest  rate  on  the  bonds. 
P.U.R.ld3SC, 
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IT.  Beusandbleiwaa  of  refurti  as  a  wh&le. 

The  fact  that  a  utility  is  admitted  to  be  one  of  the  most  pros- 
perous transportation  companies  in  the  country  does  not  warrant  it 
in  rendering  any  service  at  rates  below  actual  cost,  since  this  loss 
will  of  necessity  be  reflected  in  higher  rates  in  other  traflSc.  Ee 
Southern  P.  Co.  (Cal.)  Decision  No.  4968,  Application  No.  2924, 
Dec.  17,  1917. 

In  Agricultural  Lime  &  Limestone  Asso.  v.  Akron,  C.  &  Y.  R. 
Co.  No.  1115,  Dec.  15,  1917,  the  Ohio  Commission  held  that  a  low 
scale  of  charges  should  not  be  adopted  on  lime  and  limestone  for  the 
purpose  of  encouraging  the  use  of  these  commodities  by  the  farmer. 
The  Commission  said:  "The  Commission  wishes  to  reiterate  the 
principle  enunciated  in  the  Summit  Silica  Sand  Case,  as  reported 
in  the  Commission's  annual  report  for  1914,  at  p.  249,  and  1915,  p. 
38,  to  the  effect  that  the  rate  on  a  commodity  cannot  be  made  de- 
pendent upon  its  use.  This  principle  has  a  special  bearing  on  the 
proposal  to  make  the  rates  on  agricultural  lime  the  same  as  those 
on  agricultural  limestone  prayed  for  in  this  proceeding.  The  record 
shows  that  agricultural  lime  and  building  lime  are  identical ;  the  only 
difference  being  that,  under  the  law,  lime  sold  for  agricultural  pur- 
poses must  conform  to  a  certain  standard  a$  to  calcium  content,  etc. 
We  are  asked  to  establish  this  scale  of  rates  on  agricultural  lime  large- 
ly because  of  its  value  as  a  soil  corrective,  the  use  of  which  should  be 
made  wider.  If  this  were  done,  would  it  not,  then,  be  proper  for 
the  manufacturers  and  receivers  of  building  lime  to  ask  that  this 
product  be  also  included  on  account  of  the  necessity  for  its  use  in 
xhe  construction  of  farm  buildings,  schoqlhouses,  etc  ?  It  is  claimed 
that  lime  and  limestone  are  analogous,  but  the  record  shows  that 
lime  is  of  practically  twice  the  value  of  agricultural  limestone,  is 
much  more  susceptible  to  damage,  requiring  greater  care  in  handling, 
and  it  is  no^  possible  to  load  cars  to  the  same  weight  as  agricultural 
limestone.  We  can,  therefore,  fmd  no  reason  for  reducing  the  rates 
on  agricultural  lime  to  the  agricultural  limestonj  basis." 

The  rule  that  a  carrier  cannot  claim  the  right  to  earn  a  profit 
from  every  mile,  section,  or  other  part  of  its  road,  is  not  applicable  to 
a  large  division  on  which  the  losses  are  substantial.  Ee  Increased 
Bates  (N.  J.)  Sept.  10,  1917. 

It  is  fair  to  assume  that  the  return  from  intrastate  passenger  traf- 
fic is  unreasonably  low  where  the  return  from  the  whole  passenger 
traffic,  intrastate  and  interstate,  is  insufficient.  Re  Increased  Rates 
(N.  J.)  Sept.  10,  1917. 

In  State  ex  rel.  Railroad  Comrs.  v.  Live  Oak,  P.  &  G.  R.  Co. 
(1917)  —  Fia.  — ,  77  So.  223,  the  supreme  court  of  Florida  said: 
''An  order  of  the  Railroad  Commissioners  affecting  the  transporta- 
tion of  a  class  of  commodities  in  carload  lots  cannot  be  attacked  by 
segregating  one  item  of  the  commodities  included  in  the  order,  or 
P.U.R.1918C.  ^  T 

Digitized  by  VjOOQIC 


662  ANNOTATION. 

computing  the  costs  incurred  and  revenue  derived  from  hauling  a 
particular  commodity  a  certain  distance,  and  showing  that  the  par- 
ticular service  is  unprofitable.  The  entire  traffic  in  the  particular 
class  over  the  entire  line  to  which  the  order  applies  must  be  con- 
sidered in  order  to  determine  whether  the  order  as  made  was  witliin 
the  power  of  the  Commissioners/^ 

In  Northwestern  Cooperage  &  L.  Co.  v.  Minneapolis,  St.  P.  &  S^ 
Ste.  M.  R.  Co.  D-1048,  March  23,  1917,  the  Michigan  Commission 
said :  ^^e  do  not  believe  it  can  consistently  be  urged  that  each  and 
ever}-  branch  line  of  any  system  of  railroad  should  be  permitted  to- 
enjoy  such  rates  as  will  insure  its  operation  at  a  profit.  In  fact,  we- 
believe  it  will  not  be  disputed  that  railroads  often  build  or  acquire 
such  lines  as  feeders  to  its  main  lino,  and  even  purchase  outright,  or 
buy  a  controlling  interest  in,  the  stock  of  other  railroads  whose  opera- 
tions have  not  shown  a  profit,  for  the  express  purpose  of  using  the 
same  as  feeders  to  its  main  line,  believing  that  as  such  an  agency,  in 
the  originating  of  traffic,  they  will  prove  a  good  investment/* 


WASHINGTON  SUPREME  COURT. 

PUGET  SOUND  TRACTION  LIGHT  &  POWER  COMPANT 

V. 

PUBLIC  SERVICE  COMMISSION  et  aU 

[No.  13,861.] 

(_-  w-sh.  — ,  170  Pac.  1014.) 

Service  —  Street   railway  —  CUange    in   route  —  Order  —  Re<iaonahle* 


1.  An  order  of  a  Cominissioii  requiring  a  street  railway  company- 
earning  less  than  a  4  per  cent  return,  to  change  the  route  of  a  cross- 
town  line  to  relieve  residents  of  the  district  served  from  the  inconven- 
ience of  transferring,  is  imreasonable,  where  the  necessary  track  chat  jes. 
would  cost  $7,100,  with  at  least  a  $5,000  increase  in  annual  operating^ 
expenses,  and,  on  account  of  the  extreme  grades  on  the  streets  traversed 
by  the  proposed  route,  the  added  service  would  have  a  tendency  to  d^ 
crease  the  ordinary  margin  of  safety  and  add  to  the  congestion  of  down- 
town lines. 

Service  —  Extensions  in  line  of  public  duty  —  Measonahlenesa  —  Pe« 
euniary  loss  —  Effect, 

2.  The  fact  that  a  utility  will  incur  a  pecuniary  loss  in  carrying  out 
an  order  of  a  Commission  requiring  it  to  furnich  additional  service 
faclities  in  the  line  of  its  public  duty  does  not  per  se  render  the  order 
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unreasonable,  but  should  be  considered  as  an  important  element  in  de- 
termining its  reasonableness. 

(Ellis,  Ch.  J.,  and  Holoohb,  Main,  and  Websteb,  JJ.,  dissent.) 

[February  18,  1918.] 

En  banc.  Appeal  from  a  judgment  of  the  Superior  Courts 
Thurston  County,  John  R.  Mitchell,  Judge,  affirming  an  order 
of  the  Public  Service  Commission  ordering  the  Puget  Sound 
Traction  Light  &  Power  Company  to  change  a  branch  of  its 
line  in  the  city  of  Seattle ;  reversed. 

Appearances:  James  B.  Howe,  Hugh  A.  Tait,  and  Edgar  L. 
Crider,  all  of  Seattle,  for  appellant;  W.  V.  Tanner  and  Hance 
H.  Cleland,  both  of  Olympia,  and  Adair  Rembert,  of  Seattle,  for 
respondqpts. 

Morris,  J.,  delivered  the  opinion  of  the  court : 
Appeal  from  a  judgment  of  the  superior  court  affirming  an 
order  of  the  Public  Service  Commission,  affecting  the  service  on 
appellant's  Twenty-third  avenue  line  in  the  city  of  Seattle. 
This  line  is  a  croes-tovm  line  running  north  and  south  between 
^the  Lake  "Washington  canal  on  the  north  and  Jackson  street  on 
the  south.  It  crosses  or  intersects  east  and  west  lines  of  the  ap- 
pellant at  Jackson  street,  Yesler  way,  East  Union  street,  East 
Cherry  street,  and  ^Madison  street  North  of  Madison  street,  ex- 
tending south  from  the  canal,  is  a  residential  section  known  as 
Interlaken. 

[1]  In  November,  1913,  a  complaint  was  filed  with  the  Pub- 
lic Service  Commission  on  behalf  of  the  residents  of  this  dis- 
trict, reciting  that  the  service  furnished  by  the  traction  company 
was  inadequate  and  insufficient  on  its  Twenty-third  avenue  line, 
in  that  a  large  portion  of  the  public  patronizing  this  line  had  no 
occasion  to  go  south  of  Madison  street  save  for  the  purposes  of 
transportation  to  and  from  the  business  section  of  the  city ;  that 
the  shortest  and  most  convenient  route  for  this  traffic  for  the 
residents  of  the  Interlaken  district  is  south  on  the  Twenty-third 
avenue  line  to  Madison  street,  thence  by  transfer  to  the  Madison 
street  line,  along  and  over  which  they  would  be  brought  to  the 
business  section  of  the  city;  that  this  transfer  involves  delay  and 
inconvenience  which  could  be  eliminated  by  diverting  the 
Twenty-third  avenue  cars  at  Madison  street  and  routing  them 
P.U.R.1918C. 
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from  that  point  west  along  the  Madison  street  line  into  the  city, 
thus  giving  a  direct  service  instead  of  a  transfer  service.  Cita- 
tion was  issued  to  the  traction  company,  which  appeared.  A 
hearing  was  had,  and  on  November  11,  1914,  the  Commission 
entered  its  order,  finding  that  the  service  on  the  Twenty-third 
avenue  line,  as  then  provided  by  transfer  at  Madison  street,  was 
adequate  and  sufficient,  and  enabled  the  complainants  to  reach 
the  business  section  of  the  city  without  undue  delay  or  material 
inconvenience,  and,  so  finding,  dismissed  the  complaint.  In  Feb- 
ruary, 1915,  the  Commission  vacated  the  order  of  November  11, 
1914,  and  granted  a  rehearing,  and  on  December  27,  1915,  the 
Commission  entered  the  following  order:  "It  is  ordered  that 
the  respondent  company,  within  sixty  days  after  the  date  of  the 
service  of  this  order,  route  the  cars  on  Twenty-third  avenue 
north,  between  the  hours  of  7  and  9  in  the  morning  and  5  and  7 
in  the  evening,  down  Madison  street  to  the  business  section  of  the 
city,  said  cars  to  be  operated  at  the  same  intervals  as  now  oper- 
ated by  the  Twenty-third  avenue  line  north  of  Madison  street; 
that  respondent  company  operate  between  Madison  street  and 
Jackson  street,  during  said  period  of  time,  a  shuttle  service."      # 

This  is  the  order  complained  of.  The  finding  upon  which  this 
order  is  based  recites  as  the  only  inadequacy  of  service  found  by 
the  Commission  the  wait  incidental  to  the  transfer  at  Madison 
street.  No  finding  is  made  that  the  company  did  not  operate  a 
sufficient  number  of  cars  on  the  Twenty-third  avenue  line  to 
take  care  of  the  traffic,  or  that  the  service  was  inadequate  in  any 
respect  other  than  in  the  transfer  at  Madison  street.  The  only 
question  we  have  to  determine  is  the  reasonableness  of  this  order. 

In  opposition  to  the  making  of  this  order  it  is  shown  on  behalf 
of  the  traction  company  that  it  will  necessitate  an  expense  of 
$7,100  to  make  the  necessary  track  changes  at  Madison  street. 
The  complainants  say  this  figure  is  excessive.  (This  record  vas 
made  in  January,  1914).  It  is  also  shown  that  it  will  necessi- 
tate an  additional  operating  expense  of  from  $5,000  a  year,  ad- 
mitted by  the  complainants,  to  $19,000  a  year  claimed  by  the 
traction  company.  It  is  also  shown  that  the  grades  on  Madison 
street  over  which  the  rerouted  Twenty-third  avenue  cars  would 
pass  in  complying  with  this  order  are,  between  certain  streets, 
such  that  cars  must  have  a  required  clearance  to  insure  safety  of 
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operation;  that  this  condition  would  become  more  aggravated 
with  the  increased  service  on  Madison  street  as  the  districts  now 
served  by  the  lines  operated  upon  that  street  become  more  densely 
popnlated,  and  that  adding  an  additional  service  route  would  be 
unwise  from  the  standpoint  of  safety.  The  effect  would  also  be 
to  disturb  and  slow  up  an  already  congested  down-town  condi- 
tion, thus  detrimentally  affecting  service  on  other  lines. 

The  Twenty-third  avenue  line  is  operated  at  a  loss,  the  cost 
being  16  cents  per  car  mile  and  the  revenue  11  cents  per  car 
mile.  The  entire  street  car  system  of  appellants  during  the 
years  1913  and  1914  earned  a  net  return  ^i  less  than  4  per  cent. 
It  is  contended  by  appellants  that  the  showing  for  the  subsequent 
years  is  approximately  2f  per  cent.  Whether  or  not  these  are 
the  true  figures,  it  is  probably  less  than  the  4  per  cent  of  the 
prior  years. 

Viewing  these  facts,  it  seems  to  us  that  the  order  complained 
of  is  unreasonable.  The  only  reason  given  is  the  inconvenience 
of  the  patrons  of  the  Twenty-third  avenue  line  nortib  of  Madi- 
son street.  Residents  of  outlying  districts  of  large  cities  must 
anticipate  some  inconvenience  in  reaching  the  business  section  of 
the  city.  Every  cross-town  line  cannot  be  made  a  trunk  line  giv- 
ing direct  and  quick  service.  Residents  of  such  cities  are  likely 
to  encounter  some  inconvenience  in  traveling  from  one  portion  of 
the  city  to  another,  and  the  mere  change  of  cars  at  some  transfer 
point  is  not  such  an  inconvenience  as  will  necessitate  a  change 
of  operative  conditions  under  the  circumstances  here  shown. 

A  similar  case  is  that  of  Heidegger  v.  Metropolitan  Street  R. 
Co.  142  Mo.  App.  835,  126  S.  W.  990,  where  the  street  ear  com- 
pany sought  to  change  its  service  in  a  given  locality  from  a  con- 
tinuous one-line  service  to  a  service  requiring  a  change  of  cars. 
The  change  was  objected  to  upon  the  same  grounds  as  here  urged. 
The  court  sustained  the  right  to  make  the  change  on  the  ground 
that  the  inconvenience  to  the  traveling  public  was  of  itself  in- 
sufficient to  defeat  the  proposed  change. 

In  McGilvra  v.  Seattle  Electric  Co.  61  Wash.  38,  111  Pac. 
896,  Ann.  Cas.  1912B,  1020,  the  principle  here  involved,  so 
far  as  it  affects  the  right  of  a  street  car  company  to  establish 
transfers,  wbs  before  the  court.  It  was  there  held  that  such 
rights  exist,  though  it  might  cause  some  inconvenience  to  the 
P.U.R.1918C. 
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traveling  public,  quoting  from  the  Heidegger  Case  with  approval, 
and  citing  People  ex  rel.  Linton  v.  Brooklyn  Heights  E.  Co.  69 
App.  Div.  549,  75  N.  Y.  Supp.  202.  From  one  aspect  of  the 
case  it  would  seem  that  the  McGilvra  Case  and  the  principle  upon 
which  it  rests  are  controlling  as  against  the  reasonableness  of  this 
order.  Considering  the  case,  however,  in  all  its  phases,  and  hav- 
ing regard  to  the  power  delegated  to  the  Public  Service  Commis- 
sion, the  unreasonableness  jof  the  order  is  apparent. 

In  considering  the  reasonableness  of  an  order  of  the  Public 
Service  Commission  directing  an  additional  service  on  the  part 
of  a  public  service  corporation,  consideration  must  be  given  both 
to  the  carrier  and  the  public.  The  carrier  is  entitled  to  a  reason- 
able compensation  for  the  service ;  the  public  is  entitled  to  a  serv- 
ice that  will,  within  reasonable  limits,  meet  its  needs,  subject  on 
the  part  of  the  carrier  to  the  qualification  that,  having  devoted 
its  property  to  a  public  use,  it  must  accept  all  reasonable  condi- 
tions of  such  use,  and,  to  a  certain  extent,  subordinate  its  inter- 
ests to  that  of  the  public  it  serves.  Puget  Sound  Electric  R.  Co. 
V.  Railroad  Commission,  65  Wash.  75,  117  Pac  739,  Ann.  Casw 
1913B,  763.  The  rights  of  the  carrier  are  at  all  times  subject 
to  the  power  of  the  state  to  prescribe  rules  and  regulations  the 
effect  of  which  will  bring  a  fair  remuneration  to  the  carrier  for 
the  required  service  and  secure  substantial  service  to  the  public 
in  like  cases.  ^^But,  broad  as  is  the  power  of  regulation,  the 
state  does  not  enjoy  the  freedom  of  an  owner.  The  fact  that  the 
property  is  devoted  to  a  public  use  on  certain  terms  does  not  justi- 
fy the  requirement  that  it  shall  be  devoted  to  other  public  pui^ 
poses,  or  to  the  same  use  on  other  terms,  or  the  imposition  of 
restrictions  that  are  not  reasonably  concerned  with  the  proper 
conduct  of  the  business  according  to  the  undertaking  which  the 
carrier  has  expressly  or  impliedly  assumed.  .  .  .  The  pub- 
lic interest  cannot  be  invoked  as  a  justification  for  demands  which 
pass  the  limits  of  reasonable  protection  and  seek  to  impose  upon 
the  carrier  and  its  property  burdens  that  are  not  incident  to  its 
engagement.''  Northern  P.  R.  Co.  v.  North  Dakota,  236  U.  S. 
585,  59  L.  ed.  735,  L.R.A.1917F,  1148,  P.U.R.1915C,  277,  35 
Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1. 

[2]  There  is  a  broad  distinction  between  a  service  that  is  re- 
quired to  meet  the  needs  of  the  public  or  of  a  given  community 
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and  requiring  a  service  to  satisfy  the  convenience  of  a  com- 
munity. In  the  first  instance,  the  earrier,  by  reason  of  its  public 
character  and  the  rights  it  derives  from  the  public,  must  subject 
,  itself  to  all  reasonable  necessities  of  public  service,  and  for  this 
purpose  must  subordinate  its  interests  to  the  necessities  of  the 
public  In  the  second  instance,  the  carrier  cannot  be  required  to 
satisfy  the  convenience  of  the  public  At  any  considerable  loss  to 
itself,  especially  when,  as  here,  the  service  rendered  is  inadequate 
for  the  needs  of  the  situation,  but  in  some  respects  is  not  as  con- 
veaxient  ae  it  ini^t  be,  While  the  mere  incurring  of  a  pecuniary 
loss  in  carrying  out  an  order  to  furnish  certain  facilities  in  the 
line  of  the  carrier's  duty  does  not  of  itself  give  rise  to  the  con- 
clusion of  unreasonableness,  the  fact,  however,  that  the  furnish- 
ing of  the  required  facilities  will  "occajsion  an  incidental  pecu- 
niary  loss  is  an  important  criteria  to  be  taken  into  view  in  deter- 
mining the  reasonableness  of  the  order.  ...  As  the  duty 
to  furnish  necessary  facilities  is  coterminous  with  the  powers  of 
the  corporation,  the  obligation  to  discharge  that  duty  must  be  con- 
sidered in  connection  with  the  nature  and  productiveness  of  the 
corporate  business  as  a  whole,  the  character  of  the  services  re-' 
quired  and  the  public  need  for  its  performance.'^  Atlantic  Coast 
Line  R.  Go^  v*  iforth  Caroliim  Corp,  Commission,  206  U.  S.  1, 
51  L.  ed.  933,  27  Sup.  Ot.  Rep.  586,  11  Ann.  Gas.  398. 

These  observations  lead  us  to  the  conclusion  that  the  order 
complained  of  is>  under  all  the  affecting  circumstances,  unreason- 
lible. 

The  judgment  sustaining  the  same  is  reversed. 

Mount,  Parker,  Chadwick,  and  Fullerton,  JJ.,  concur.  Hol- 
comb,  J.,  dissents. 

Wdwjtcr,  J.,  dissenting: 

The  superior  facilities  of  the  Public  Service  Commission  for 
determining  matters  of  this  character  should  entitle  its  orders  to 
great  weight,  and  the  courts  should  not  overturn  them  except  in 
clear  cases.  In  my  judgment  the  evidence  does  not  warrant  the 
conclusion  that  the  order  in  question  is  unreasonable.  I  therefore 
dissent. 

Ellis,  Ch.  J.,  and  Main,  J.,  concur  with  Webster,  J. 
P.U.R.1918C. 
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WISCONSIN  RAELROAD  COMMISSION. 

BE  TBOY  &  HONEY  CBEEK  TELEPHONE  COMPANY. 

[U-1160.] 

Betum  —  Repairs  and  replacements  «  Charging  «  Proper  account. 

1.  The  amount  included  in  a  utility'g  operatioig  expense  for  de- 
preciation should  be  credited  to  the  depreciation  reserve,  and  charges 
for  replacements  should  be  debits  to  this  account,  instead  of  operating 
expenses. 

Betum  —  Telephones  «  Salary  of  manager  «  Bisk  of  Imsiness  as  eMe^ 
ment  in  fixing. 

2.  The  risk  in  the  enterprise  cannot  be  considered  as  an  element  to 
be  compensated  for  by  the  salary  of  the  manager-owner  of  a  telephone 
company. 

Betum  —  Telephones  «  Salary  of  manager  —  Amount, 

3.  A  salary  of  $1,200  per  year  to  a  full-time  manager  of  a  rural 
telephone  utility  producing  a  gross  revenue  of  not  to  ^ceed  $3,600  per 
year  was  reduced  to  $1,000,  in  estimating  operating  expenses. 

Betum  —  Telephones  —  Beasonahleness. 

4.  A  telephone  company  having  a  plant  valuati<»  of  about  $8,000 
was  permitted  to  increase  its  rates,  where  it  showed  a  groat  (grating 

*        deficit  of  $107  for  the  preceding  year,  and  its  revenues  will  not  be  in- 
creased to  exceed  $425  under  the  new  schedule^ 

Bates  —  Telephones  —  Toll  —  Amount, 

6.  A  rate  not  in  excess  of  10  cents  per  message  is  sufficient  for  tele- 
phone toll  service,  where  pradacally  all  of  the  exchanges  to  which  the 
rate  would  be  applicable  are  located  within  a  radius  of  16  miles  of  the 
central  office  of  the  charging  utility. 

Discrimination  —  Rates  —  Telephones  «  Toll  —  Suhscrihers  and  non^ 
su1}8crihers, 

6.  There  should  be  no  discrimination  in  telephone  toll  rates  as  be- 
tween subscribers  and  nonsubscribers. 

[January  11,  1918.] 

Application  by  the  Troy  &  Honey  Creek  Telephone  Company 
for  authority  to  increase  rates  at  Witwen;  granted  in  modified 
form. 

By  the  Commission:  Applicant  in  this  case  owns  and  oper- 
ates a  small  telephone  exchange  at  Witwen,  Sauk  county,  Wis- 
consin. Unlimited  service  from  6 :00  a.  m.  to  9 :30  p.  m.,  together 
with  emergency  night  service,  is  provided  over  grounded  lines 
with  a  magneto  switchboard  to  a  total  of  229  subscribers,  all  of 
which  are  classed  as  rural. 
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The  principal  rates  being  paid  at  present  are: 

Rural  Business — 

2  subscribers — silent  ringing $16.00  per  jear 

7  subscribers— ordinary  ringing   15.00  per  year 

Rural  Residence — 

14  subscribers — eilent  ringing  $14.50  per  year 

206  subscribers— ordinary  ringing   13.50  per  year 

Being  an  inland  exchange,  applicant  has  made  arrangements 
whereby,  for  the  above  rates,  free  service  may  be  had  with  two  of 
five  neighboring  exchanges.  One  of  these  two  neighboring  ex- 
changes shall  be  the  Twin  Cities  Telephone  Company  of  Prairie 
du  Sac  and  Sauk  City,  The  other  exchange  may  be  selected  by 
the  subscriber  from  the  telephone  exchanges  located  at  Logan- 
viUe,  Lodi,  Plain,  and  Mazomanie. 

Other  rates  now  applicable  are: 

Nonsubscriber  toll  on  local  lines 10  cents 

Konsubscriber  toll  on  lines  through  another  exchange 15  coits 

Subscribers'  toll  to  neighboring  ezdianges,  other  than  the  two  to 

which  free  service  is  given  10  oents 

Long-distance  service  is  furnished  via  the  Twin  City  Telqihone 

Company  without  additional  local  charges  on  originating  calls. 

Applicant  alleges  that  the  above  rates  are  too  low  to  provide 
sufficient  revenues  to  cover  the  costs  properly  chargeable  to  the 
services  rendered.  In  order  that  the  operating  revenues  may  be 
made  sufficient,  authority  is  asked  to  make  four  amendments  to 
the  present  schedule.    These  amendments  are: 

1.  To  increase  each  of  the  principal  rates  now  in  force  by 
$1.50  per  subscriber  per  year. 

2.  To  increase  the  subscribers*  toll  on  messages  to  neighboring 
exchanges,  other  than  the  two  to  which  free  servioe  is  given,  from 
10  cents  to  15  cents. 

3.  To  make  a  local  charge  of  10  cents  per  originating  long 
distance  call. 

4.  To  establish  a  charge  of  $1  for  moving  telephone  instru- 
ments when  no  outdoor  work  is  involved. 

Hearing  in  this  matter  was  held  October  11,  1917.  Elias 
Witwen,  president  and  manager,  and  W.  A.  Sprecher,  vice  presi- 
dent, of  the  Troy  &  Honey  Ore^  Telephone  C<xnpany  appeared 
<m  ltd  bdialf .    There  were  no  appearances  in  opposition. 

Applicant  has  twenty-seven  groimded  lines,  embraoing  100 
miles  of  pole  lead,  206  miles  of  wire,  and  150  feet  of  cable,  be- 
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sides  a  60-drop  capacity  magneto  switchboard  and  the  usual  sub- 
station equipment.  This  property  it  values  at  a  cost  new  of  $12,- 
758  and  a  cost  new  less  depreciation  of  $8,470. 

It  was  brought  out  at  the  hearing  that  the  annual  report  of  the 
Troy  &  Honey  Creek  Telephone  Company  to  the  Commission  for 
the  year  ending  December  31,  1916,  was  incorrect  in  that  it 
failed  to  include  many  expenses  which  were  actually  incurred  by 
the  applicant  during  the  year,  and  also  in  that  certain  expenses 
for  new  construction  were  charged  to  the  operating  account,  in- 
stead of  to  the  capital  account. 

Subsequent  to  the  hearing,  therefore,  applicant  s^egated  the 
expenses  apportionable  to  new  construction  as  best  it  could  by 
means  of  invoices  for  materials  purchased  and  such  other  data 
as  were  available,  and  then  compiled  the'following  revised  income 
account,  including  therein  all  those  operating  expenses  which  it 
had  erroneously  omitted  in  its  annual  report  as  first  submitted  to 
the  Commission. 

INCOME  ACCOUNT— 1916. 

Troy  ft  Honey  Creek  Telephone  Company. 

Operating  Revenues. 

Snbsertber  telephone  earnings $3,107.50 

Konsubscriber  telephone  earnings  25.25 

Earnings  from  toll  41.15 

Total  operating  revenues   $3,173.90 

Operating  Expenses. 

Central  office  and  customers'  premises  expense  $1»839.32 

Wire  plant  expense 655.59 

General   expense    349.76 

Undistributed  expense   124.26 

Expense  connectea  with  automobile  and  horse  used  in  the  business  183.01 

Replacements    87.25 

Depreciation 750.00 

Taxes    15.69 

Total  operating  expenses $3,504.88 

Gross    deficit 330.98 

Deductions  for  interest  « 243.10 

Net  deficit    $674.08 

The  foregoing  income  account  contains  a  few  discrepanciee. 
The  amount  allowed  for  taxes  ie  too  low.  Telephone  companies 
in  Wisccmsin  whose  annual  earnings  are  not  in  excess  of  $100,- 
000  are  subject  to  a  tax  of  2^  per  cent  of  their  total  earnings. 
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tTpon  this  basis  applicant's  taxes  for  1916  would  be  $79.35,  in- 
stead of  $15.69. 

[1]  The  charge  of  $87.25  for  replacements  should  be  debited 
to  the  depreciation  reserve,  instead  of  to  the  operating  expenses. 
We  note  that  applicant  includes  in  its  operating  expenses  $750 
for  depreciation.  This  amount  is,  when  properly  handled,  cred- 
ited to  the  depreciation  reserve.  The  net  result  of  the  two  trans- 
actions is  that  when  the  depreciation  reserve  account  is  closed  it 
will  show  a  credit  balance  for  the  year  of  $662.75. 

[2,  3]  The  data  at  hand  shows  that  a  charge  of  $1,200  has 
been  made  for  manager's  salary.  The  manager,  who  is  also  chief 
owner  of  the  utility  here  concerned,  states  that  the  time  devoted 
by  him  to  the  business,  coupled  with  his  risk  in  the  enterprise, 
should  entitle  him  to  this  salary.  We  cannot  consider  the  risk 
as  an  elanent  to  be  compensated  for  by  the  manager's  salary. 
Applicant's  risk  in  the  business  is  supposed  to  be  compensated 
far  by  the  interest  which  he  is  allowed  to  earn  upon  his  invest- 
ment. It  is  in  recognition  of  this  risk  that  the  Commission  al- 
lows the  rate  of  return  to  telephone  utilities  to  be  as  high  as  8 
per  cent.  C(msidering  the  size  oi  applicant's  utility,  we  believe 
that  $1,000  would  be  a  liberal  amount  to  allow  for  manager's 
salary. 

[4]  When  the  revisions  above  pointed  out  have  been  made  in 
the  income  account  for  1916,  there  results  a  total  expense,  exclu- 
•ive  of  interest  upon  investment,  of  $3,281.29.  With  total  oper- 
ating revenues  of  $8,173.90  such  as  the  applicant  had  in  1916,  it 
follows  that  the  year's  operations  show  a  gross  operating  deficit 
of  $107.39.  This  condition  leaves  no  money  available  for  inter- 
est, and  indicates  quite  clearly  that  applicant  is  entitled  to  a 
substantial  increase  in  its  present  rates. 

Were  all  amendments  proposed  by  applicant  authorized,  it  is 
not  likely  that  the  revenues  would  be  increased  by  much  over 
$426.  Of  thifl  amount  $344  would  result  from  amendment  No. 
1,  which  seeks  to  increase  the  principal  rates  to  all  subscribers  by 
$1.60  per  telephone  per  year.  With  a  financial  condition  such  as 
the  applicant  appears  to  have,  there  can  be  no  question  as  to  the 
reasonableness  of  allowing  the  applicant  to  earn,  in  addition  to 
its  present  earnings,  an  amount  such  as  may  be  expected  to  result 
from  the  proposed  changes  in  the  present  rate  schedule. 
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We  believe  the  increases  in  the  principal  rates  and  the  estab- 
lishment of  a  dollar  charge  for  moving  telephone  instruments 
when  no  outdoor  work  is  involved  are  reasonable  and  may  be  al- 
lowed on  the  basis  of  applicant's  need  for  revenue.  There  are, 
however,  special  considerations  attached  to  amendments  two  and 
three.  j 

[5]  The  proposed  rate  of  IS  cents  per  message  to  be  applied 
to  subscribers  when  talking  with  any  of  the  neighboring  ex- 
changes, other  than  the  Twin  Cities  and  the  other  exchange  wilii 
which  the  subscriber  may  have  elected  to  have  free  service,  by 
virtue  of  the  privilege  extended  to  them  under  the  terms  of  the 
principal  rate,  is  questionable.  Practically  all  of  the  neighboring 
exchanges  to  which  this  rate  would  be  applicable  are  located 
within  a  radius  of  16  miles  of  applicant's  cMitral  office.  We  be- 
lieve a  toll  rate  not  in  excess  of  10  cents  is  sufficient  for  such  tdH 
service. 

Moreover,  a  refusal  to  grant  this  rate  will  not  seriofusly  impair 
applicant's  revenues.  Applicant  has  submitted  a  record  of  its 
local  toll  calls  for  the  twelve  months  of  1916  and  the  first  nine 
months  of  1917,  and  we  find  that,  even  if  the  increase  from  10 
cents  to  15  cents  per  message  were  to  be  granted,  the  increase  in 
revenues  which  might  be  derived  from  this  source  will  be  only 
from  $10  to  $20. 

[6]  Applicant  states  in  the  testimony  that  15  cents  per  mes- 
sage is  now  charged  to  nonsubscribers,  and  diat  a  similar  charge 
should  be  fair  to  subscribers.  We  agree  with  the  applicant  that 
there  should  be  no  discrimination  in  the  toll  rates  as  between  sub- 
scribers and  nonsubscribers,  but  we  would  remove  the  discrimina- 
tion by  reducing  the  toU  rate  now  applicable  to  nonsubscribers 
from  15  cents  to  10  cents  per  message,  rather  thain  grant  the 
amendment  which  the  company  proposes. 

We  are  of  the  opinion  that  applicant  has  just  cause  to  seek  ' 
some  remuneration  for  its  services  connected  wiA  the  long-dis- 
tance business.     At  present  the  company  coUeots  all  bills,  and 
for  this  work,  as  well  as  the  operators'  time  and  use  of  its  equip- 
ment, it  receives  no  revenues  from  the  long-distance  calla 

At  the  present  time  the  Twin  Cities  Telephone  Company, 
through  whom  the  Troy  &  Honey  Creek  Td^^hone  Company 
routes  its  long-distance  calls,  retains  the  entire  16  per  cent  com- 
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misaion  cm  originating  calls  alloAved  by  the  Bell  Company,  and 
in  addition  charges  a  10-cent  toll  on  all  long-distance  messages 
terminating  with  the  Troy  &  Honey  Creek  Telephone  Company. 

In  order  to  secure  some  compensation  for  its  services  connected 
with  long-distance  calls,  the  Troy  &  Honey  Creek  Telephone  Com- 
pany proposes  to  charge  10  cents  on  all  originating  calls,  and  to 
retain  such  revenues  as  might  accrue  under  this  charge  for  its 
compensation. 

We  do  not  believe  this  arrangement  will  be  entirely  just  to  the 
Troy  &  Honey  Creek  Telephone  Company.  In  our  opinion,  the 
entire  revenues  received  from  long-distance  service,  including  the 
commission  received  from  the  Bell  Company,  as  well  as  such  sums 
as  might  accrue  from  a  10-cent  charge  on  all  messages  to  and 
from  the  Troy  &  Honey  Creek  Telephone  Company  should  be 
divided  upon  some  equitable  basis  between  the  Twin  Cities  Tele- 
phone Company  and  the  Troy  &  Honey  Creek  Telephone  Com- 
pany. 

A  still  better  arrangement  would  probably  be  to  have  toll  rates 
quoted  on  a  joint-rate  basis  between  the  Troy  &  Honey  Creek 
Company's  Exchange  and  points  reached  by  Wisconsin  Telephone 
Company  lines.  This  would  do  away  with  the  necessity  of  adding 
a  local  toll  rate  to  the  regularly  filed  toll  rates  of  the  Wisconsin 
Telephone  Company,  although  the  actual  net  toll  rates  might  not, 
on  the  average,  be  any  less  than  at  present.  The  matter,  however, 
is  not  now  before  the  Commission  in  such  form  that  action  to  fix 
joint  rates  can  be  taken.  It  is  recommended,  however,  that  the 
applicant  make  eyery  effort  to  agree  upon  a  schedule  of  joint  toll 
rates,  and  have  such  rates  filed  in  lieu  of  the  charges  now  made 
for  toll  service. 

Since  the  Twin  Cities  Telephone  Company  was  not  made  a 
party  to  the  hearing  in  this  case,  it  will  be  legally  impossible  to 
make  any  ruling  affecting  the  revenues  of  that  company  in  this 
decision.  The  Commission  has  but  two  courses  of  action  open  at 
this  time.  One  is  to  postpone  any  action  upon  the  amendment 
designed  to  remunerate  the  applicant  for  its  services  in  providing 
long-distance  telephone  service  until  a  further  hearing  in  which 
the  Twin  Cities  Telephone  Company  may  be  made  a  party  can 
be  held.  The  other  is  to  grant  the  amendment  proposed  by  the 
applicant  as  a  matter  of  temporary  expediency.    The  latter  course 
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will  not  in  any  maimer  prevent  either  of  the  companies  concerned 
from  initiating  such  action  as  we  have  outlined,  in  order  to  secure 
an  equitable  division  of  the  earnings  from  long-distance  service  in 
the  future.  Under  these  circumstances,  we  believe  it  advisable 
to  accept  this  amendment. 

It  is  therefore  ordered :  That  the  applicant,  the  Troy  &  Honey 
Creek  Telephone  Company,  be,  and  the  same  hereby  is,  author- 
ized to  put  in  effect  the  following  rates : 

Principal  Rates. 
Rural  BuBineBB —  i 

Silent  ringing,  per  subscriber  $17.50  per  year 

Straight  ringing,  per  subscriber  16.50  per  year 

Rural  Residence — 

Silent  ringing,  per  subscriber  $16.00  per  year 

Straight  ringing,  per  subscriber 15.00  per  year 

Miscellaneous  Rates  and  Charges. 

Nonsubscriber  toll  on  local  lines  10  cents  per  call 

Subscriber  and  nonsubscriber  toU  to  the  neighboring  tele- 
phone exchanges  at  Twin  Cities,  Plain,  Loganville,  Mazo- 

manie,  and  Lodi    10  cents  per  call 

With  this  exception  applicable  to  subscribers: 
For  serrice  to  the  Twm  Cities  Exchange  and  one  of  the 
other  exchanges,  as  provided  for  under  the  principal 
rates,  serrice  shall  be  free. 

Local  charge  on  all  long-distance  originating  calls 

10  cents  per  completed  call 
For  moving  telephone  instruments  where  no  outdoor  work 
is  involved $1.00 

Rules  for  Applying  Bates. 

The  principal  rates  shall  be  paid  quarterly.  They  shall  entitle 
the  subscribers,  in  addition  to  local  service,  to  free  service  with 
the  Twin  Cities  Telephone  Exchange  and  with  one  of  the  ex- 
changes located  at  Plain,  Loganville,  Mazomanie,  and  Lodi.  The 
subscriber  must  elect  annually  in  advance  the  exchange  with 
which  he  desires  the  free  service. 

The  charge  of  10  cents  to  nonsubscriber»  shall  entitle  them  to 
either  of  the  following: 

1.  To  make  a  call  on  the  local  lines. 

2.  To  make  a  call  to  any  of  the  exchanges  located  at  Twin 
Cities,  Plain,  Loganville,  Mazomanie,  or  Lodi. 

8.  To  originate  a  long-distance  call. 

Dated  at  Madison,  Wisconsin,  this  11th  day  of  January,  1918.. 
Railroad  Commission  of  Wisconsin,  Henry  R.  Trumbower,. 
Carl  D.  Jackson,  and  John  S.  Allen,  Commissioners. 
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ITEW  YORK  PUBIilO  SBRVICB  COMMISSION,  SBCOND  PI8TRI0T. 

BE  LOCKPOET  LIGHT,  HEAT,  &  POWEB  COMPANY. 

[Case  No.  4335.] 

OotnmiBBian  «  LegislaHve    invetUgatUtn  —  Effect    on    ComnUsaion 

1.  A  determuiation  of  the  New  York  Commission,  Second  District, 
has  never  been  and  will  never  be  influ^ioed  in  any  particular  ease  or  in 
any  branch  of  its  work  by  a  legislative  committee  or  any  of  its  man- 
bers. 

ValuaUan  «  JPropetty  in  usm  «  AuihoriMed  pUmt  *  Bmergeney. 

2.  A  city  cannot  suooessfully  urge  that  a  consolidated  elecMo  com- 
pany is  not  entitled  to  a  return  upon  a  steam  plant  on  the  theory  that  it 
is  an  unnecessary  dupUcaiion  of  facilities,  where  the  city  granted  the 
franchise  for  the  steam  plant  for  the  purpose  of  competition;  nor  can 
a  steam-reserve  plant  be  unnecessary  even  to  a  company  distributing 
electricity  generated  at  Niagara  Fallis. 

Return  —  Operating  expenses  —  Purchase  of  electricity  •-  IntercoT" 
porate  relations. 

3.  The  consumers  of  an  electric  company  should  not  be  burdened 
with  the  additional  cost  of  energy  due  to  the  fact  it  is  purchased  in- 
directly through  a  third  company  whose  stock  is  held  by  individuals  who 

^  exercise  a  great,  if  not  controlling,  influence  over  the  action  of  the  dis- 
tributing company;  it  appearing  that  the  latter  company  had  a  contract 
with  the  producing  company  for  a  lower  rate,  which  is  abandoned  in 
favor  of  the  contract  with  the  third  company. 
Apportionment  ~  Electricity  ~  Steam  heating. 

4.  In  determining  the  reasonableness  of  electric  rates  the  value  of 
a  steam  plant  was  apportioned  equally  between  the  electric  and  steam 
heating  departments  of  the  utiliiy  where  it  appeared  that  the  steam- 
heating  business  antedated  the  electric  service,  and  was  not  therefore 
a  mere  by-product. 

Valuation  «  Overhead  ~  Blanket  aUotoance. 

5.  An  allowance  of  20  per  cent  of  the  labor  and  material  costs  of 
an  electric  plant  was  made  for  overheads  in  a  valuation  for  rate 
making. 

Valuation  —  Overhead  expenses  —  iHiestion  of  fact, 

6.  The  question  whether  overhead  expenses  should  be  allowed  in  a 
valuation  for  rate  making  is  neither  moral  nor  l^gal,  but  merely  one 
of  fact,  since  such  expenses  are  actual  and  reaL 

Witness  —  Discrediting  own  evidence. 

7.  A  city  was  held  bound  by  the  evidence  of  its  own  engineer  as  to 
overhead  expenses  in  a  valuation  for  rate  making. 

Valuation  —  Ooing  value  —  Purchased  properties. 

8.  An  allowance  for  development  cost  based  upon  deficiency  of  re- 
turn, in  the  case  of  a  corporation  which  has  acquired  its  property  by 
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purchase  from  other  corporations,  should  be  limited  to  losses  from  oper* 
ation  after  the  sale,  since  the  intangible  represented  by  losses  prior 
thereto  must  be  deemed  included  in  the  purchase  price. 

Return  —  Electricity  —  Percent<ige, 

9.  A  return  of  8  per  cent  upon  the  value  of  a  utilily't  property  de- 
Toted  to  electric  service  is  reasonable  and  fair. 

Rates  —  Electricity  —  Service  charge, 

10.  A  residential  service  charge  for  electric  lighting  is  proper  al- 
though it  raises  the  rate  of  the  small  consiuner,  who  is  least  able  to  pay ; 
since  the  law  does  not  require  a  company  to  serve  the  small  consumer 
at  less  than  cost  at  the  expense  of  those  who  are  better  able  to  pay. 

Discrimination  —  Electricity  —  Improper  basis  of  determining  aver* 
age  Tcllotuatt  hour  charge, 

11.  Discrimination  is  not  shown  by  apparent  difler^noes  in  the 
eharges  of  an  electric  schedule  per  kw.  hr.  depending  upon  the  amount 
of  current  used,  where  the  calculation  ignores  the  service  charge  or 
treats  it  as  if  it  were  really  a  charge  for  the  electricity  suppUbd. 

Rates  —  Electricity  —  Power, 

12.  The  price  of  electricity  for  power  must  be  low  in  order  to 
stimulate  its  use  in  large  quantities  and  to  compete  with  oUier  methods 
of  producing  energy. 

Discrimination  —  Electricity  —  Demand  meters, 

13.  l^e  practice  of  an  electric  company,  establishing  a  rate  for 
power  on  the  demand  basis,  of  supplying  some  of  its  customers  with 
demand  meters  and  of  using  the  stop-watch  method  of  determining 
the  demand  of  others,  is  discriminatory,  and  the  cost  of  installing  the 
meters  or  the  difficulty  in  getting  them  ia  immaterial. 

Return  —  Provieion  for  contingencies, 

14.  A  public  utility  should  be  permitted  to  earn  something  more 
than  a  bare  return  upon  its  investment  so  that  it  may  have  a  sorpias 
for  contingencies. 

(3ABHITS,  Commissioner^  dissents  in  part) 

[January  31,  1918.] 

Petition  for  permis&ioa  to  revise  rates  for  dieetrio  lighting 
and  power  service ;  denied.  In  this  case  an  allowance  of  $95,000 
was  made  for  deficiency  of  return  or  development  cost,  and  the 
total  amount  upQu  which  the  oonopany  was  found  entitled  to  earn 
a  return  was  $618,2M. 

Appearances:  Beekman,  Menken,  &  Griscom  by  Morton  G. 
Bogue,  and  Storrs  &  Storrs  by  William  W.  Storrs,  for  Lockport 
Light,  Heat,  &  Power  Company ;  W.  A.  Gold,  Corporation  Coun- 
sel, and  Chas.  Hickey  for  the  city  of  Lockport ;  Hickey,  Thomp- 
son, &  Gold  for  Electric  Consumers'  Protective  Association,  the 
Board  of  Commerce,  and  the  Manufacturers'  Association. 
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Carr,  Oommissioner:  On  May  27,  1914,  the  Lockport  Light, 
Heat,  &  Power  Company,  which  we  Aall  refer  to  hereafter  as  the 
Lockport  company,  filed  its  petition  with  this  Commission,  re- 
qnesting  permission  to  establish  new  and  revised  rates  for  elec- 
trical eneigy  in  the  city  of  Lockport,  New  York,  for  the  reason 
that  the  then  existing  rates  with  respect  to  the  method  of  charging 
for  such  energy  sold  by  it  were  obsolete  and  unsatisfactory,  and 
in  some  instances  discriminatory,  and  were  insnflScient  to  provide 
a  proper  amount  for  the  depreciation  of  the  property  employed 
in  the  public  service  and  a  fair  return  thereon.  This  application 
was  made  to  the  Commission  bepause  of  a  stipulation  made  by 
the  corporation  on  December  20,  1907,  and  filed  with  the  Com- 
mission on  December  21,  1907,  in  a  proceeding  then  pending 
before  the  Commission  relating  to  the  purchase  of  the  properties 
of  the  Lockport  Gas  &  Electric  Light  Company,  hereinafter 
called  the  gas  company,  and  the  Economy  Light,  Fuel,  and  Pow- 
er Company,  hereinafter  called  the  economy  company,  by  the 
petitioner  herein  pursuant  to  which  stipulation  it  agreed  that  it 
would  not  thereafter  increase  the  rates  therein  set  forth  for  the 
city  of  Lockport  without  the  consent  of  the  Conmiission.  This 
case  will  be  referred  to  as  No.  74.  An  order  was  made  by  the 
Conunission  on  the  day  the  stipulation  was  filed,  permitting  the 
Lockport  company  to  acquire  the  property  of  the  gas  company 
and  the  economy  company,  upon  condition  that  it  would  not  there- 
after increase  the  rates  mentioned  in  the  stipulation  without  the 
consent  of  the  Commission,  and  those  rates  are  the  ones  com- 
plained of  in  the  1914  proceeding. 

In  due  course  the  city  of  Lockport  engaged  as  its  engineer  in 
this  case,  Mr.  William  McClellan,  who  was  formerly  the  elec- 
trical engineer  of  this  Commission,  in  order  that  its  interests 
might  be  properly  protected,  and  thereafter  the  case  came  on  for 
a  hearing.  The  city  appeared  by  its  corporation  counsel,  in 
opposition  to  the  J)roposed  revision  of  rates,  and  ample  oppor- 
tunity wafl  given  to  any  of  the  interested  parties  in  Lockport  to 
appear  and  give  evidence  in  opposition  to  any  change  in  the  then 
existing  rates.  However,  no  one  appeared  except  the  corporation 
counsel  of  the  city  and  its  engineer,  Mr.  McClellan,  who  testified 
on  behalf  of  the  city.  The  last  hearing  in  what  may  be  termed 
the  preliminary  trial  of  this  ease  was  held  in  Lockport  on  July 
P.U.R.1918C.  ^ 
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12,  1915.  Subsequent  to  that  hearing  the  engineers  of  the  city, 
the  corporation,  and  the  Commission  had  numerous  conferences, 
and  the  facts  in  the  case  were  considered  at  length  for  the  purpose 
of  endeavoring  to  agree  on  some  schedule  of  rates  which  would 
be  fair  to  all  of  the  interested  parties  \mder  the  then  prevailing 
business  conditions.  They  finally  succeeded  in  the  month  of 
September,  1915,  in  working  out  a  new  schedule  of  rates  which  it 
was  believed  would  be  a  very  great  improvement  upon  the  rates 
then  in  force  in  Lockport,  and  which  would  afford  the  company 
a  fair  return  upon  the  value  of  its  property  then  employed  in 
the  public  service.  We  think  it  proper  at  this  time  to  quote  here 
the  letter  of  Mr.  McClellan  dated  September  22,  1915,  those  of 
Commissioner  Carr  dated  September  27,  and  80,  1915,  and  that 
of  the  corporation  counsel  of  the  city  of  Lockport  dated  Sep- 
tember 29,  1915: 

September  22,  1915. 
The  Hon.  Roy  H.  Ernest, 

Lockport,  New  York. 
Dear  Judge  Ernest: — 

I  have  been  giving  much  consideration  to  the  very  complicated 
question  as  to  your  electric  rates  in  Lockport.  I  know  you  have 
a  full  realization  of  the  difficulties  which  we  have  to  meet.  It 
is  never  easy  to  raise  rates,  but  it  is  especially  difficult  when  the 
rates  in  existence  are  so  badly  disorganized  and  inequitable 
among  themselves  as  the  rates  in  Lockport  are. 

I  have  been  in  consultation  v^ith  the  engineer  of  the  Com- 
mission both  in  New  York  and  in  Albany.  The  questions  of 
value,  operating  expenses,  and  earnings  have  been  combed  and 
recombed.  Altogether  some  twenty  or  thirty  different  rates  have 
been  considered,  including  important  suggestions  made  by  the 
engineer  of  the  Commission.  In  view  of  the  conflicting  elements 
involved  in  this  settlement,  it  seems  almost  impossible  to  get  a 
set  of  rates  which  may  be  regarded  as  logical  among  themselves 
and  wholly  satisfactory  from  the  standpoint  of  scientific  rate 
making.  One  can  devise  a  half  dozen  sets  of  rates  for  the  various 
kinds  of  business,  each  set  of  which  would  give  practically  the 
same  total  earnings.  It  is  only  by  weighing  the  commercial  and 
certain  local  relations  of  these  various  sets  of  rates  that  a  choice 
can  be  made.  Under  these  somewhat  harassing  circumstances  L 
P.U.R.1918C. 
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must  very  frankly  advise  you  that  the  inclosed  set  of  rates  will 
accomplish  what  seems  to  be  a  necessary  end,  aq^  with  a  very 
reasonable  distribution  of  the  burden  upon  the  various  classes 
of  consumers.  They  are  in  part  rates  which  I  have  recommended 
and  in  part  rates  which  the  engineer  of  the  Commission  recom- 
mended. When  I  parted  with  him  yesterday,  we  were  in  agree- 
ment as  to  the  greater  availability  of  this  particular  set  of  rates. 

I  am  not  sure  how  the  matter  will  come  up  for  final  adjust- 
ment, but  I  suppose  the  Commission  will  communicate  with  you. 
You  recognize,  of  course,  that  the  position  of  the  Commission 
is  intermediate  between  the  company  and  the  city,  which  is  a 
rather  difficult  one  to  hold.  To  order  an  increase  of  rates  in  a 
community  is  not  a  particularly  pleasant  act  for  any  commission 
to  have  to  perf orm,  and  therefore  there  are  especial  reasons  for 
assuming  that  any  rates  which  it  orders  will  not  be  higher  than 
what  is  necessary  to  permit  it  to  carry  out  the  other  part  of  its 
responsibility;  namely,  to  give  the  company  justice.  I  suggest 
to  you,  therefore,  that  should  you  be  approached  by  the  Com- 
mission in  connection  with  these  recommendations,  that  you 
promptly  and  freely  express  your  willingness  to  accept  them  if 
ordered  by  the  Commission  and  thus  permit  the  case  to  be  closed 
without  further  delay. 

Placing  myself  at  your  disposal  for  any  consultation  on  this 
subject  which  you  may  want,  or  for  any  other  purpose  in  con- 
nection with  the  case,  I  remain 

Very  truly  yours, 

Wm.  McClellan. 
Copy  to  Honorable  James  0.  Carr, 

Public  Service  Commission, 
Second  District,  Albany,  IT.  T. 

Albany,  September  27,  1915. 
Case  No.  4SS5. 
Mr.  Roy  H.  Ernest, 

Corporation  Counsel, 

Lockport,  N.  T. 
Dear  Sir: 

I  have  before  me  the  letter  of  Mr.  McClellan  to  you  under  date 
of  September  22,  1916,  relative  to  proposed  electric  rates  in  the 
city  of  Lockport. 

P.U.R.1918C. 

Digitized  by 


Google 


C80  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

The  engineers  of  the  Commission  have  been  in  consultation 
with  Mr.  McClellan  representing  the  city  and  with  the  engineers 
of  the  Lockport  Company  for  the  purpose  of  endeavoring  to 
arrive  at  a  solution  of  the  problem  in  Lockport  relative  to  rates. 
It  seems  to  us  as  thou^  the  schedule  submitted  in  the  letter  of 
Mr.  McClellan  is  reasonable  to  both  parties.  We  would  like  to 
be  advised  if  the  city  will  agree  upon  this  schedule  of  rates  as 
proposed.  If  this  is  not  done,  it  will,  of  course,  be  necessary 
for  the  Commission  to  prepare  a  schedule  of  electric  rates  for 
the  city  of  Lockport  whidi  it  shall  determine  is  equitable  and 
just  It  would,  of  course,  be  more  satisfactory  if  such  a  schedule 
could  be  agreed  upon  between  the  parties,  and  there  seems  to 
be  no  good  reason  why  this  cannot  be  done.  If,  however,  you 
advise  us  that  this  cannot  be  accomplished,  we  will  endeavor  to 
dispose  of  the  matter  in  the  alteamative  way  suggested.  We  will 
appreciate  it  if  the  matter  can  be  decided  prompdy  00  the  case 
may  be  disposed  of  by  the  Commission. 

Very  truly  yours, 

James  O.  Carr, 

Commissioner. 

September  29,  1916. 
Ca&e  No.  4SS5. 
Honorable  James  0.  Carr, 

Public  Service  Commissioner, 
Albany,  N.  T. 
Dear  Sir: — 

I  have  your  lettsr  of  the  27th  inst  relative  to  electric  rates  in 
the  city. 

•In  answer  thereto  permit  me  to  say  that  some  time  ago  the 
members  of  the  common  council  and  the  representatives  of  the 
petitioning  company  made  an  effort  to  reach  an  agreement  as  to 
a  schedule  of  rates  for  electricity  and  that  such  efforts  were  un- 
successful; that  it  was  then  understood  that  the  whole  matter 
was  to  be  presented  to  the  Public  Service  Commission  for  de- 
termination, which  has  been  done. 

The  city  has  employed  in  this  matter  Mr.  McClellan,  an  ex- 
pert of  much  experience  and  ability,  and  relies  upon  his  judg- 
ment as  to  what  suggestion  should  be  made  to  the  Commission 

concemin.fi^  changes,  if  any,  in  the  present  rates  for  electricity. 
P.U.R.1918C. 
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Furthermore,  the  mayor  and  members  of  the  cwnmon  council 
have  explicit  faith  and  confidence  in  your  Commission,  and  are 
firmly  convinced  that  any  final  determination  which  shall  be 
made  in  the  matter  and  schedule  of  rates  which  shall  be  ordered 
by  the  Commission  to  be  put  into  effect,  and  which  we  will  be 
compelled  to  accept,  will  do  justice  to  the  people  of  the  city  of 
Lockport. 

Thanking  you  for  the  courteous  treatment  which  you  have 
already  extended  to  us,  I  remain 

Yours  very  truly, 

Eoy  H.  Ernest, 
Corporation  CounseL 

Albany,  September  30, 1915. 
Case  No.  iSSS. 
Mr.  Roy  H.  Ernest, 

Corporation  Counsel, 

Lockport,  M".  Y. 
Dear  Mr.  Ernest: — 

I  am  very  much  obliged  to  you  for  your  letter  of  the  29ih 
relative  to  the  sdiedule  of  rates  in  the  city  of  Lockport. 

In  view  of  aU  the  drcumstances  and  of  the  fact  that  the  en- 
gineers of  all  parties  are  practically  agreed  upon  the  schedule, 
it  would  seem  as  though  the  Commission  could  properly  make 
an  order  putting  such  a  schedule  into  effect  I  will  endeavor 
to  have  this  done  within  the  next  few  days. 

Very  truly  yours, 

James  O.  Carr, 

Commissioner. 

The  Commission  then  made  an  order  on  October  6,  1915,  fix- 
ing a  new  schedule  of  rates  which  might  be  put  into  effect  in 
the  city  of  Lockport  by  the  petitioner.  The  opinion  of  the  Com- 
mission which  was  handed  dovm  on  the  same  date  is  reported  in 
4  P.  S.  C.  (2d  Dist.  N.  Y.)  623.  The  new  r^tes  were  put  into 
effect  November  1,  1915.  The  schedule  of  rates  which  the  peti- 
tioner requested  permission  to  revise,  and  the  schedule  authorized 
by  the  order  of  the  Commission  on  October  5,  1915,  are  as  fol- 
lows: 
P.U.R.l9l8a 
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Electric  Rates  in  Force  Prior  to  November  1,  1915. 

Rates  for  Electric  Lighting. 

First  60  kw.  hr.  per  month  or  less 10  cents  per  kw.  hr. 

Next  50  kw.  hr.  per  month  9  cents  per  kw.  hr. 

Next  100  kw.  hr.  per  month  8  cents  per  kw.  hr. 

Next  200 .  kw.  hr.  per  month  7  cents  per  kw.  hr. 

Excess  over  400  kw.  hr.  per  month 6  cents  per  kw.  hr^ 

These  rates  are  subject  to  a  discount  of  25  per  cent  if  bills- 
are  paid  on  or  before  the  lOih  of  the  month  following  that  in 
which  current  was  consumed. 

Rates  for  Electric  Power. 

First  1,000  kw.  hr.  per  month  or  less 2.  cents  per  kw.  hr- 

Next    1,000  kw.  hr.  per  month 1.5  cents  per  kw.  hr. 

Next    1,000  kw.  hr.  per  month 1.2  cents  per  kw.  hr- 

Next    2,000  kw.  hr.  per  month 1.0  cents  per  kw.  hr. 

Next    6,000  kw.  hr.  per  month 8  cents  per  kw.  hr- 

Next  10,000  kw.  hr.  per  month 75  cents  per  kw.  hr. 

Next  20,000  kw.  hr.  per  month 7  cents  per  kw.  hr. 

Next  40,000  kw.  hr.  per  month 66  cents  per  kw.  hr. 

Excess  over  80,000  kw.  hr.  as  ahore 64  c^ts  per  kw.  hr. 

These  rates  are  subject  to  a  discoimt  of  25  per  cent  if  bills  are 
paid  on  or  before  the  10th  of  the  month  following  that  in  which 
current  is  consumed. 

In  addition  to  the  regular  meter  rates  for  electric  power,  a 
service  charge  is  made  of  76  cents  per  average  horse  power  per 
month,  as  shown  by  the  kilowatts  consumed.  Such  consumers^ 
are  divided  into  either  ten  or  twenty-four  hour  consumers  op- 
erating twenty-six  working  days  a  month.  Dividing  the  number 
of  working  hours  in  the  month  into  kilowatt  hours  as  shown 
by  the  watt  meter,  and  dividing  this  by  746  watts,  gives  the 
average  horse  power,  to  which  is  applied  the  charge  of  75  cents 
per  horse  power  per  month.  Such  charge  is  in  addition  to  the 
regular  meter  rates. 

Power: 
Demand  rate. 

Available: 

For  consimiers  using  primary  power  and  located  convenient  to  the  11,500 
volt  circuits. 

Character  of  Service: 
Continuous  A.  C.  26  cycle,  11,500  volts,  3-pha8e. 

Qu<iranty : 

60%  of  the  maximum  minute  peak,  as  per  rate  below. 
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Bate: 

Denand  rate  (step) : 

50  to  100  h.  p.  peak  @  $22.00  per  h.  p.  per  year 
100  to  500  h.  p.  peak  @  $20.00  per  h.  p.  per  year 
500  to  1,000  h.  p.  peak  @  $19.00  per  h.  p.  per  year 
Over  1,000  h.  p.  peak  @  $18.00  per  h.  p.  per  year 

MamieiMmoe  Discounts: 

None. 
Prompt  Payment  Disoounts: 

None. 

Electric  Rates  in  Force  Subsequent  to  November  1,  191S. 
Residence  Lighting: 

Available  to  all  residence  consumers. 
Net  Consumer  Charge: 

764  P«r  month  per  meter  installed. 
Net  Energv  Charge: 
5^  per  kilowatt  hour  for  first  35  kilowatt  hours  per  month  per  meter. 
24  per  kilowatt  hour  for  all  excess. 
Minlmnm  Charge: 

None  other  than  consumer  charge. 
Prompt. Pa vment  Discount: 
Gross  bills  to  be  rendered  with  10^  added  to  net  consumer  charge,  and 
discounted  to  net  rate  if  paid  within  ten  days  from  date  of  biU. 

Commercial  Lighting: 
Available  to  all  lighting  consumers  except  residences. 
Net  Rate: 

10^  per  kilowatt  hour  for  first  60  hours'  use  per  month  of  demand. 
5^  per  kilowatt  hour  for  next  60  hours'  use  per  month  of  demand. 
24  per  kilowatt  hour  for  all  excess. 
Minimum  Charge: 

$1  per  month  per  met^r. 
Determination  of  Demand: 
Demand  to  be  considered  as  00%  of  the  total  installed  capacity.    No 
installation  to  be  considered  as  less  than  1  kilowatt. 
Prompt  Payment  Discount: 

Gross  bills  to  be  rendered  with  1^  per  kilowatt  hour  added  to  net  rate 
for  first  60  hours'  use  per  month  of  demand,  and  discounted  to  net 
rate  if  paid  within  10  days  from  date  of  bill. 

Commercial  Power: 

Available  to  all  power  consumers. 
Net  Rate: 

14  per  kilowatt  hour  for  first  40  hours'  use  per  month  of  demand. 
4^  per  kilowatt  hour  for  next  40  hours'  use  per  month  of  demand. 
1^  per  kilowatt  hour  for  all  excess. 
MiniTTiiim  Charge: 
$1  per  horse  power  per  month  for  first  horse  power  installed. 
$.75  per  horse  power  p^  month  for  each  horse  power  or  fraction 
thereof  in  addition. 
Determination  of  Demand: 

Demand  will  be  considered  as  75%  of  the  installed  capacity  if  in  one 
motor  and  65%  if  in  more  than  one  motor.    No  installation  to  be 
considered  as  less  than  1  kilowatt. 
Prompt  Payment  Discount: 

Gross  bills  to  be  rendered  with  1^  per  kilowatt-hour  added  to  net  rate 
for  first  40  hours'  use  per  month  of  demand,  and  discounted  to  net 
rate  if  paid  within  10  days  from  date  of  bill. 
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Wholesale  Light  and  Potoer: 

Available  to  all  consumers  willing  to  guarantee  a  maTiiniiin  demand  of  5 
kilowatts. 
Net  Demand  Charge: 
$2.50  per  month  per  kilowatt  for  first  5  kilowatts  of  maximum  de- 
mand. 
$1.25  per  month  per  kilowatt  for  each  additional  kilowatt  of  maxi- 
mum demand. 
Net  Energy  Charge: 

1^  per  kilowatt  hour. 
Minimum  Charge: 

None  other  than  demand  charge. 

Determination  of  Maximum  Demand. 

Actual  maximum  demand  to  be  determined  by  tests  or  measurement. 
Prompt  Payment  Discount: 
Gross  bills  to  be  rendered  with  25^  per  kilowatt  added  to  net  demand 
charge,  and  discounted  to  net  rate  if  paid  within  10  days  from  date 
of  bUl. 

Primary  Panoer  IMe: 
Available  to  all  consumers  using  primary  power  and  located  convenient  to 
the  11,600  volt  circuits. 
Net  Rates: 

50  to     100  h.  p.  peak  at  $22.00  per  h.  p.  per  year 
100  to     500  h.  p.  peak  at    20.00  per  h.  p.  per  year 
500  to  1,000  h.  p.  peak  at    19.00  per  h.  p.  per  year 
Over  1,000  h.  p.  peak  at    18.00  per  h.  p.  per  year 
Minimum  Charge: 

Consumers  must  guarantee  an  amoimt  equal  to  60%  of  the  maximum 
one-minute  peak. 
Determination  of  Maximum  Demand: 

Actual  maximum  demand  will  be  determined  by  measurement. 
Prompt  Payment  Discoimt: 
None. 

On  December  6,  1915,  the  common  council  of  the  city  of 
Xockport  adopted  a  resolution  directing  the  mayor  and  cor- 
poration counsel  of  the  city  to  apply  to  the  Commission  for  a 
rehearing  in  this  matter  in  order  that  an  opportunity  might  be 
given  consumers  to  appear  or  be  represented  in  the  case.  On 
December  7,  1915,  members  of  the  Carpenters  Union  &  Joiners 
of  Lockport  filed  with  the  mayor  and  common  council  of  the  city 
of  Lockport  a  protest  against  the  action  of  the  Lockport  company 
in  making  an  increase  in  its  rates  for  electricity.  On  December 
8,  1915,  the  Central  Labor  Union  of  Lockport  made  a  similar 
protest,  and  on  December  17,  1915,  the  Lockport  Building 
Trades  Council  filed  a  like  protest  and  approved  the  action  taken 
by  the  common  council  on  December  6,  above  referred  to.  Not 
until  May,  1916,  did  the  city  of  Lockport  file  its  application  for 
a  rehearing  in  this  case.  The  allegations  in  this  application, 
as  well  as  the  other  two  which  are  hereinafter  referred  to,  aro 
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all  made  upon  information  and  belief.  We  quote  the  following 
from  the  application  of  the  city : 

"7.  That  the  average  increase  to  consumers  for  lighting  pur- 
poses is  unknown  to  your  petitioner,  but  it  is  believed  to  be 
excessive,  and  the  service  charge  of  76  cents  is  unjustifiable; 
that  it  falls  upon  that  class  of  citizens  who  can  least  afford  to 
bear  the  burden  and  has  caused  general  complaint  and  muck 
bitter  feeling. 

"8.  That  in  view  of  the  fact  that  the  revised  rates  have  result- 
ed in  costing  consumers  of  electricity  for  power  purposes  ap- 
proximately double  what  they  had  theretofore  been  paying,  your 
petitioner  believes  that  some  fundamental  error  must  have  en- 
tered into  the  calculations  of  the  engineers  who  agreed  upon  said 
revised  rates,  or  that  the  theory  adopted  by  said  engineers  in 
determining  said  rates  was  efron^us,  or  else  that  such  theory 
has  failed  to  work  out  in  practice  as  was  expected." 

At  the  same  time  a  similar  application  was  filed  by  the  Elec- 
tric Consumers  Protective  Association,  ailing  that  none  of  the 
members  of  that  association  took  any  part  in  the  proceedings 
before  the  Commission  relating  to  an  increase  in  rates,  that  the 
members  had  not  had  their  day  in  court,  and  that  an  unfair  and 
unreasonable  advantage  had  been  taken  of  them  by  the  Lockport 
company  to  their  great  injury,  and  asking  that  the  rates  be  re- 
vised and  reduced  to  a  fair  and  equitable  basis.  On  tiie  same 
date  the  Lockport  Board  of  Commerce,  a  domestic  membership 
corporation  having  upwards  of  500  members,  filed  a  similar 
application  much  more  voluminous  and  in  great  detail,  in  which 
it  was  alleged  that,  prior  to  the  time  when  the  application  was 
made  for  a  revision  of  rates,  the  superintendent  of  liie  Lockport 
company,  Mr.  Kaltwasser,  had  appeared  before  the  board  of 
directors  of  the  Lockport  Board  of  Trade,  the  predecessor  of  the 
board  of  oommeroe,  and  had  stated  that  the  company  ^Qiad  a 
large  number  of  consumers  whose  consumption  of  electricity  was 
80  small  that  the  company  was  serving  them  at  a  loss,  and  that 
the  purpose  of  the  application  was  to  revise  its  rates  in  such  a 
way  that  said  c<Mnpany  would  not  be  required  to  supply  sucb 
customers  at  a  loss,  and  that  the  proposed  revision  would  not 
affect  other  consumers,  or,  if  it  did  affect  them,  it  would  be  in 
the  way  of  a  reduction  of  rates ; "  and  that  the  same  statement 
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was  made  to  other  users  of  electricity  in  Lockport.  The  peti- 
tioner further  alleged : 

"That  said  statements  of  said  superintendent  were  well  cal- 
culated, if  not  so  intended,  to  mislead  and  to  lull  the  public  to 
a  sense  of  security,  and  such  was  their  eflPect,  and  while  the  city 
government  appeared  in  said  proceedings  and  employed  an  en- 
gineer to  look  after  its  interest,  still,  owing  to  the  fact  that  said 
statements  to  your  petitioner  through  its  board  of  directors  was 
so  generally  understood  and  accepted,  there  was  apparently  no 
public  or  private  demand  for  vigorous  opposition  to  said  applica- 
tion, and,  as  a  result,  a  revision  of  rates  was  agreed  upon  by  the 
engineer  of  the  Lockport  Light,  Heat^  &  Power  Company  and 
the  engineer  employed  by  the  cily.'^ 

"14.  That  this  Commission  very  properly  assumed  that  the 
rates  so  agreed  upon  were  fair  and  reasonable  and  approved 
the  same." 

(The  particular  rates  complained  of  were  the  service  charge 
imposed  upon  residence  lighting  customers  and  upon  commercial 
lighting  consumers,  and  the  demand  charge  on  wholesale  light 
and  power  customers.  As  a  matter  of  fact,  there  was  no  service 
charge  in  the  new  rates  for  commercial  lighting  consiimers.) 

"17.  That  said  rates  and  charges  have  proved  to  be  unfair, 
excessive,  unreasonable,  and  have  raised  a  storm  of  public  in- 
dignaticMQ." 

It  was  also  alleged  that  there  was  no  necessity  for  the  com- 
pany to  maintain  a  steam  plant  in  Lockport,  and  that  this  placed 
an  undue  burden  upon  the  consumers  of  electricity  there,  and  Ihat 
the  company  should  not  be  permitted  to  generate  electricity  by 
steam  and  charge  the  consumers  therefor  based  upon  the  cost  of 
steam  generated  electricity,  inasmuch  as  the  company  had  an 
available  supply  of  power  from  the  Niagara,  Lockport,  &  On- 
tario Power  Company,  and  that  the  primary  purpose  of  the  steam 
plant  was  to  supply  steam  heat  for  use  in  the  city  of  Lockport. 
The  operations  of  the  company  were  criticized  in  various  re- 
spects, and  it  was  asserted  that  the  values  placed  upcm  the  prop- 
erty of  the  company  employed  in  the  public  service  were  excessive 
and  had  been  determined  from  time  to  time  by  the  Commission, 
"not  simply  for  the  purpose  of  fixing  electric  rates,  but  rather  for 
the  purpose  of  borrowing  money  on  said  property ;  and  that  in 
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^6  proceedings  in  which  such  valuations  were  determined,  little 
-or  no  question  was  ever  raised  as  to  such  valuations  by  consumers 
who  might  be  interested  in  keeping  such  valuations  down  where 
they  belonged."  It  was  also  asserted  that,  since  the  rates  were 
revised,  the  company  had  been  guilty  of  discrimination  in  certain 
respects,  and  that  the  increased  rates  had  driven  a  number  of 
•ooncems  out  of  business. 

The  Lockport  company  answered  each  of  these  petitions  in 
due  course  and  filed  such  answers  with  the  Oommission  on  June 
15,  1916,  denying  many  of  the  all^ations  in  the  applications. 
The  former  superintendent  of  the  company,  Mr.  Ealtwasser, 
made  an  affidavit  squarely  controverting  the  allegati(»is^  to  the 
effect  that  he  had  misrepresented  the  facts  in  regard  to  the  pro- 
posed revision  of  rates,  and  setting  forth  certain  facts  to  show 
that  the  municipal  authorities  in  Lockport  were  fully  apprised 
of  the  proceedings  which  were  being  taken  by  the  company  for 
the  purpose  of  obtaining  a  revision  of  rates,  and  that  the  matter 
had  been  given  considerable  publicity  in  Lockport  through  the 
medium  of  the  newspapers  and  otherwise.  It  may  or  may  not 
be  significant  that  no  one  appeared  at  any  of  the  hearings  before 
the  Oommission  subsequent  to  June,  1916,  to  give  evidence  in 
support  of  the  charges  made  against  Mr.  £altwasser,  and  from 
the  record  in  this  case  we  believe  it  can  fairly  foe  found  that 
ample  notice  was  given  to  the  people  of  Lockport  of  the  applica- 
tion to  the  Oommission  for  a  revision  in  rates,  and  it  is,  of 
course,  a  matter  of  record  that  the  common  council  of  the  city 
took  the  necessary  steps  to  have  the  city  ably  represented  in 
the  matter. 

[1]  Just  how  such  disaffection  was  actually  caused  by  the 
revised  schedule  of  rates  which  was  approved  by  the  Oommission 
in  October,  1915,  does  not  appear  anywhere  of  record  in  this 
-case  except  through  statements  of  counsel,  but  it  is  interesting  to 
note  that  it  was  considered  of  sufficient  importance  by  the  so- 
called  ^^Thompson  investigating  committee"  to  justify  it  in 
calling  upon  the  Oommission  to  deliver  to  it  in  the  month  of 
December,  1916,  all  of  the  records  of  the  Oommission  in  this 
case,  as  well  as  several  of  the  papers  in  case  Ko.  74,  hereinbefore 
referred  to,  and  for  the  committee  to  hold  a  session  in  the  city 

of  Lockport  in  June,  1916.  ^ 
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The  first  hearing  was  held  c«i  Friday,  June  16,  1916,  and 
continued  on  the  following  day.  At  these  sessions  many  of  the 
records  of  the  Commissicm  were  incorporated  into  the  minutes 
of  the  proceedings  of  the  committee,  and  witnesses  were  subpoe- 
naed by  the  committee  to  appear  and  testify.  None  of  these 
witnesses,  gave  any  evidence  which  would  in  any  way  tend  to 
substantiate  the  charge  that  the  rates  fixed  by  the  Commission 
were  unjust  and  unreasonable,  or  in  any  way  prejudicial  to  the 
interests  of  the  city  of  Lockport,  or  that  the  Commission  had 
erred  in  its  determination. 

The  minutes  of  these  sessions  in  Lodsport  will  be  found  on  pp. 
1282-1303  inclusive  and  pp.  1-105  inclusive  of  volumes  5  and 
6,  respectively,  of  the  Report  of  the  Joint  Committee  for  the 
year  1916.  We  quote  the  following  from  pp.  119,  120  of  the 
Beport  of  liie  Joint  Legislative  Committee  transmitted  to  the 
legislature  on  March  6,  1917 : 

"The  city  of  Lockport,  through  its  common  council,  protested 
against  the  rates  for  electric  light  and  power  and  applied  to  the 
Commission  for  rdief.  It  applied  to  the  CommisBion  for  ex- 
perts to  develop  the  facts.  These  were  denied  by  the  Commis- 
sion, with  the  excuse  that  the  force  was  busy  and  that  in  any 
event  the  Commission  should  not  take  part  in  the  controversy. 
Facing  a  rttte  case,  llie  company,  with  the  assistance  of  ihe 
Commission,  made  ex  parte  relocation  of  Ae  property  used  in 
the  service,  and  then  it  applied  for  a  rate  readjustment  The 
city  administration  was  obliged,  at  large  expense,  to  employ 
experts  and  then  made  a  perfmictory  contest,  and  the  net  result 
was  that  the  city^s  efforts  to  reduce  electric  costs  produced  an 
increased  income  to  the  electric  company  of  $42,000  per  year, 
and  this  by  order  of  a  Commission  diarged  by  the  law  with  the 
responsibility  of  making  its  own  invtetigations  to  arrive  at  the 
facts  pertinent  to  llie  subject-matter  of  pending  eomplaints. 

"The  details  of  this  proceeding  are  obtainable  in  the  record 
of  the  committee's  investigati^Dn  of  the  Lockport  Rate  Cade.  The 
investigation  resulted  in  a  rehearing  being  granted  in  June, 
1916.'^ 

We  believe  it  the  duty  of  the  Commission  to  vigorously  refute 

the  assertions  made  by  this  committee,  that  its  investigation  in 

the  Lockport  Case  resulted  in  a  rehearing  being  garailted  in  that 
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case  in  the  month  of  June,  1916,  or  had  anything  whatever  to 
to  do  with  it  The  fact  is  that  the  applications  for  such  rehearing 
were  not  presented  to  the  Commission  until  the  22d  day  of  May, 
1916 ;  th^  were  served  cai  the  corporation  on  the  24th  day  of 
May,  1916 ;  the  Commission  notified  the  company  that  it  should 
answer  the  complaints  within  twenty  days  from  the  24th  day  of 
May,  and  notwithstanding  the  company  urgently  requested 
further  time  within  which  to  answer  tiiie  allegations  set  forth  in 
the  applications  because  of  the  charges  therein  set  forth,  an  ex- 
tensicm  of  time  was  refused,  and  the  Cocunission  did  on  June 
14,  1916,  fix  the  20th  day  of  June,  1916,  as  the  day  when  the 
parties  would  he  given  a  hearing  in  Albany  for  the  purpose  of 
enabling  the  Commission  to  determine  whether  or  not  a  rehearing 
dioxdd  be  granted;  and  on  the  day  wh^i  such  hearing  was  held 
and  at  its  close,  the  chairman  of  the  Commission  made  the  follow- 
ing statement :  '^ell,  gentlemen,  we  of  course  cannot  pass  upon 
these  contesting  affidavits.  I  do  state,  with  my  associates'  ap- 
proval, that  we  are  not  of  opinion  that  there  has  been  any 
misrepresentation  by  the  company ;  We  neyer  cherished  i^ch  an 
(pinion  befoie  the  hearing  or  since  the  statements  which  have 
been  made  to-day  have  come  to  our  attention.  But,  yxpan.  the 
application  of  the  cit^  and  because  of  the  attitude  of  ike  city 
toward  this  proceeding,  we  are  inclined  to  teopen  this  case,  grant 
a  rehearing,  and  afford  the  city  and  these  petitioners  an  oppor* 
tunity  to  present  evidence  in  the  matter.  Such  an  order  will  be 
entered."  We  have  referred  to  tibeee  matters  at  dome  length,  be- 
cause we  think  the  usefulness  of  this  Commission  would  be  mate- 
rially affected,  and  it  would  fall  into  disrepute  if  the  feeling 
should  spread  broadcaist  that  the  determinati^on  of  the  Commission 
in  any  particular  case  or  in  any  branch  of  its  work  could  be  suc- 
cessfully influenced  by  a  legislative  c<unmittee  or  any  of  its 
members.  The  Commission  started  out  with  high  standards 
when  it  was  first  created  in  1907,  and  it  has  always  endeavored 
to  maintain  theiti,  and  we  ccmfidently  believe  it  always  will. 

It  was  July,  1917,  more  than  a  year  after  the  aforesaid  hear- 
ing, before  the  {mrties  were  prepaid  to  go  ahead  with  the  matter 
before  the  Ccanhiiasion,  and  then  protracfted  hearings  were  held 
in  Albany  coveting  thirteen  days  altogether.  Notwithstanding 
the  storm  of  iadignation  whidi  it  was  stated  existed  in  Ix)ckport 
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because  of  the  revision  in  rates,  none  of  the  users  of  electricity 
in  that  city  saw  fit  to  appear  before  the  Commission  and  present 
any  facts  which  would  be  of  assistance  to  it  in  determining 
whether  or  not  the  rates  were  in  fact  imreasonable.  Statements 
at  considerable  length  were  made  by  counsel  for  the  city,  and  the 
associations  hereinbefore  mentioned,  but  the  only  witnesses  who 
appeared  and  gave  evidence  in  their  behalf,  other  than  a  real 
estate  agent  who  testified  as  to  land  values,  were  the  city's  second 
engineering  expert,  Mr.  Ballard,  and  his  assistant,  Mr.  Hussel- 
man.  More  than  1,800  pages  of  testimony  have  been  taken  in 
this  case,  and  many  exhibits  containing  masses  of  figures  were 
introduced  in  evidence  by  botii  sides  in  the  effort  to  support  their 
respective  contentions.  Briefs  were  filed  with  the  Ocmmission, 
and  oral  argument  was  made  on  December  5, 1917.  Reply  briefis 
have  also  been  filed  by  both  sides. 

A  careful  study  of  the  record  leads  us  to  believe  that  the 
solution  of  the  problem  is  not  nearly  as  difficult  as  it  might  seem 
from  a  cursory  examination  of  the  evidence  of  the  experts  who 
testified,  and  the  figured  submitted  by  them. 

There  is  no  complicated  question  of  law  involved^  but  merely 
one  of  facts. 

There  is  probably  no  gas  and  electric  company  in  the  state  of 
New  York  which  has  been  before  the  Commission  so  much  since 
1907  as  the  Lockport  company.  One  of  the  first  cases  before 
the  CoDMnission  was  its  application  for  permission  to  purchase 
the  property  of  the  gas  company  and  the  economy  company, 
both  of  which  were  then  engaged  in  the  electric  light,  power,  and 
steam  heating  business  in  Lockport.  The  gas  company  and  its 
predecessors  had  been  engaged  in  business  in  Lockport  for  more 
than  fifty  years.  The  economy  company  was  an  offshoot  of  the 
American  District  Steam  Company,  which  was  engaged  in  fur- 
nishing steam  heat  in  Lockport  in  1905  at  the  time  the  economy 
company  was  formed.  "While  it  has  been  asserted  time  and  time 
again  that  the  economy  company  was  created  in  good  faith  to 
engage  in  the  electric  light  and  power  as  well  as  the  steam  heat- 
ing business  in  the  city  of  Lockport,  yet  we  think  it  may  fairly 
be  inferred  from  all  that  has  transpired  that  the  real  purpose 
of  this  company  was  to  obtain  a  franchise  in  Lockport  if  pos- 
sible, and  then  begin  competition  wit;h  the  gas  company,  with  a 
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view  to  forcing  that  company  to  buy  the  property  of  the  economy 
company  op  sell  out  to  it.  Be  that  as  it  may,  the  fact  is  that  the 
common  council  of  the  city  of  Lockport  granted  a  franchise  to  the 
economy  company  on  October  16,  1905,  which  enabled  it  to 
actively  compete  in  the  electric  light  and  power  business  with  the 
gas  company,  and  this  condition  of  affairs  continued  until  1907, 
when  it  was  apparent  that  the  two  companies  could  not  obtain 
sufficient  business  in  Lockport  to  justify  the  existence  of  the  two 
companies  as  separate  entities,  and,  as  a  result,  the  Lockport 
company  was  formed  to  take  over  the  property  of  the  two  com- 
panies and  end  the  then  existing  competition.  The  proceeding 
to  effect  a  sale  of  the  two  o<»npanie8  to  the  Lockport  company 
was  commenced  before  the  Commission  of  Gas  and  Electricity, 
and,  when  the  Public  Service  Commissieai  was  formed,  this  was 
one  of  the  cases  turned  over  to  it  and  was  one  of  the  first  to 
receive  its  attention*  It  was  given  ihorou^  consideration  by 
the  Commission,  as  appears  from  the  opinion  in  the  case  which  is 
reported  in  1  P.  S.  C.  (2d  Dist  N.  T.)  13.  At  that  time  the 
Commission  was  blazing  the  trail  in  matters  of  this  character  and 
had  no  established  precedents  of  its  own  to  follow.  The  ques- 
tions then  under  consideration  were  new  to  the  ConmoLission  and 
required  an  interpretation  by  it  of  the  law  relating  to  such 
matters*  The  question  of  determimsg  just  and  reasonable  rates 
was  not  the  one  that  was  being  pressed  for  determination,  but 
rather  what  capitalization  would  be  proper  for  the  new  company. 
While  it  is  true  tiiat  the  company  was  required  by  the  Com- 
mission to  continue  in  force  the  rates  then  existing  in  Lockport, 
yet  it  appears  that  this  was  done  largely  because  of  the  fact  that 
vigorous  opposition  was  made  to  the  proposed  combination  of 
the  companies  by  the  people  in  Lockport,  on  the  ground  that 
this  would  tend  to  reduce  the  competition  between  the  two 
companies,  which  it  was  considered  was  for  the  best  interests  of 
the  people- there^- and  that  the  franchise  had  been  granted  to  the 
economy  company  upon  the  distiuQt  understanding  that  it  would 
actively  compete  with  the  gas  company.  The  question  involved 
was  the  capitalization  of  the  new  oompany,  and  whether  or  not 
there  was  sufficient  property  to  justify  the  proposed  issue  of 
stock  and  bonds.  The  rate  question  was  only  brought  in  as  a 
collateral  matter.     Certainly  the  Commission  did  not  attempt 
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to  determine  at  that  time  that  the  rates  then  in  force  in  Loekport 
should  continue  forever  without  change.  We  think  it  desirable 
to  quote  from  the  opinion  in  case  No.  74  as  follows : 

"The  petitioner,  the  Loekport  Light,  Heat,  &  Power  Company, 
desires  to  take  over  the  property,  franchises,  and  business  of  these 
two  companies  and  carry  on  the  business  of  supplying  gas,  elec- 
tric light,  and  power,  and  steam  heat,  in  Loekport  through  the 
agency  of  a  single  corporation.  The  capital  stock  of  the  new 
corporation,  as  proposed  by  the  petitioner,  the  Loekport  Lights 
Heat,  &  Power  Company,  is  to  be  $600,000,  and  the  company 
also  asks  leave  to  issue  $600,000  of  bonds,  making  the  total  pro- 
posed capitalization  of  the  new  c<Mnpany  $1,200,000.  The  total 
capitalization  of  the  two  old  companies  whose  properties  and 
f randiises  are  to  be  taken  over  is,  as  appears  from  figures  given 
above,  $700,000. 

"This  Cconmission  in  July  caused  an  examination  to  be  made 
of  the  properties  of  the  Economy  light.  Fuel,  &  Powot  Company 
and  the  Loekport  Gas  &  Electric  Light  Company.  The  Com- 
mission's engineer  values  tiie  physical  property  of  the  economy 
company,  with  no  allowance  for  franchise  or  good  will,  at  $291,- 
579.39.  As  heretofore  stated,  the  capital  stock  of  the  economy 
company  is  $350,000,  and  it  has  no  outstanding  bonds.  The 
Commission's  engineer  values  the  physical  propei^y  of  the  Lock- 
port  Gas  &  Electric  Light  Company,  with  no  allowance  for 
franchise  or  good  will,  and  without  attempting  to  place  any  value 
on  the  Beverly  contract  for  water  power,  at  $433,426.33.  The 
value  of  the  Beverly  contract  is  difficult  to  estimate.  The  total 
capitalization  of  this  company  is  $160,000  outstanding  capital 
stoci  and  $800,000  outstanding  bonds.  The  total  physical  val- 
uation of  both  properties  found  by  our  engineer  is  $726,005.72, 
and  the  total  outstanding  bonds  and  stock  as  follows: 

Outstanding  stock  of  both  companies $400,000 

OuistandiDg  bonds  ai  both  oompahies « 300,000 

Ttotal -* * $700,000 

The  properties  are  to  be  turned  over  to  the  new  company  free 
of  lien  or  debt,  except  the  outstanding  bonds  of  the  gas  company. 


'Tirst.  The  city  objects  on  the  ground  tiiat  the  two  companies 
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whoee  busineas  is  to  pass  over  to  the  new  company  have  now  a 
total  capitalization  of  $700,000,  while  the  new  company  proposes 
a  total  capitalization  of  $1,200,000»  The  municipal  au&orities 
ui^ge  that  if  the  last-named  capitalizatipn  is  allowed  by  this  Com- 
mission, it  will  hereafter  be  claimed  that  the  company  is  entitled 
to  charge  such  prices  for  its  products  as  will  enable  it  to  earn  a 
fair  return  upon  such  capitalizatioi;iv  and  that  this  would  result 
in  gross  injustice  to  the  city  o£  Lockpc^  and  its  inhabitants.. 

"Section  69  of  the  Publio  Service  Commissions  Law,  which 
relates  entirely  to  gas  and  electric  corporations,  contains  the 
following  prohibition: 

^^  ^Nor  shall  the  capital  stock  oi  a  corporation  formed  by  ihe 
merger  or  consolidation  of  two  or  more  other  corporations  exceed 
the  sum  of  the  capital  stock  of  the  oorp(Hrations  so  consolidated, 
at  the  par  value  thereof,  or  sueh  sum  aud  any  additicmal  sum 
actually  paid  in  cash;  nor  shall  auy  contract  for  ccpsolidation 
or  lease  be  capitalized  in  the  stock  of  any  corporation  whatever ; 
nor  shall  any  corporaticm  hereafter  issue  any  bonds  against  or  as 
a  lien  upon  any  contract  for  consolidation  or  merg&tJ 

^Tedmically  speaking,  the  ome  in  question  is  neither  a  con- 
solidation nor  a  merger^  but  the  purchase  by  a  newly  formed 
corporation  of  the  property  and  franchises  of  two  existing  com- 
panies. It  will  be  observed,  also,  that  the  prohibition  of  the 
statute  is  confined  to  an  increase  in  a  merger  or  consolidation  of 
^capital  stock/  and  such  prohibition  does  not  es^ressly  apply  to 
increase  of  bonded  indebtedness.  The  purpose  bdiind  the  stat- 
ute, however,  is  perfectly  dear.  The  provision  of  law  in  question 
is  designed  to  prevent  those  large  increases  of  capital  issues 
which  have  so  often  accompanied  the  consolidation  of  public 
service  corporaticms  in  the  past,  and  which  have  imposed  heavy 
burdens  upon  municipalities  in  the  way  of  inadequate  service 
and  excessive  prices  through  the  endeavor  by  the  over  capitalized 
company  to  earn  interest  and  dividends  on  the  excessive  issue 
of  securities.  If  this  beneficent  purpose  of  the  statute  can  be 
evaded  simply  by  effecting  consolidation  in  fact  by  the  use  of 
a  newly  organized  purchasing  company,  without  technical  merger 
or  consolidation  of  the  existing  companies ;  or  if  it  can  be  evaded 
by  leaving  the  aggregate  capital  stock  unchanged,  but  imposii^g 
the  same  burden  upon  the  community  through  a  greatly  increased 

P.U.R.1918C. 

Digitized  by  VjOOQIC 


694  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

issue  of  bonds,  the  statute  totally  fails  to  accomplish  the  in- 
tended purpose.  We  think  it  quite  clear  that  the  policy  of  this 
Commission,  in  case  two  or  more  gas  or  electric  companies  in  any 
community  are  permitted  to  sell  out  their  property  and  fran- 
chises to  one  newly  formed  company,  should  be  to  disapprove 
such  sale,  unless  the  total  capitalization  of  the  consolidated  or 
new  company,  whether  in  stock  or  bonds,  issued  in  exchange  for 
the  securities  of  the  old  companies,  is  kept  at  such  an  amount  as. 
not  to  exceed  the  total  capitalization  of  the  vendor  companies* 
The  aggr^ate  capitalization — stock  and  bonds — of  the  Economy 
liight,  Fuel,  &  Power  Company  and  the  Lockport  Gas  &  Electric 
Light  Company  at  the  present  time  is  $700,000.  The  newly 
organized  company,  formed  to  buy  out  these  two  companies,, 
should  not,  therefore,  be  permitted  to  issue  more  than  $700,000 
of  stock  and  bonds  for  the  purchase  of  the  old  companies.  It  is 
not  important  how  this  capiti^ization  is  divided  as  between  bonds 
and  stock.  We  see  no  objection  to  the  new  company  issuing,  to 
consummate  these  purchases,  if  they  are  to  be  permitted  at  all,. 
$550,000  of  bonds  and  $150,000  of  capital  stock.  The  new  ^ 
company  would  have  assets  representing  the  full  amount  of  such 
issues  of  stock  and  bonds  at  their  par  value,  making  no  al- 
lowance or  valuation  for  its  established  business  relations  with  its 
customers  and  contracts  with  the  city  authorities,  both  of  which 
have  in  fact  a  real  and  substantial  money  value.     .     .     • 

"The  prices  fixed  by  the  Commission  are  to  be  the  maximum 
prices  to  be  charged  for  gas  or  electricity  in  such  municipality 
until  the  Commission  shall,  upon  complaint  or  upon  investiga- 
tion conducted  by  it  on  its  own  initiative,  again  fix  a  different 
maximum. 

"The  petitioner  in  his  brief  in  this  case  states  that  the  new 
company  is  willing  to  file  a  written  stipulation  or  agreement 
with  the  Public  Service  Commission  that  it  will  not  increase  the 
present  schedule  of  rates  on  electricity  and  gas  in  the  city  of 
Lockport  without  first  obtaining  the  consent  and  order  of  the 
Public  Service  Commission  permitting  such  increase.  .  .  . 
In  case  of  any  increase  hereafter  in  the  price  of  gas  or  electric 
light  or  power  in  the  city  of  Lockport,  the  municipal  authorities 
and  citizens  would  have  full  power  to  bring  the  matter  before 
the  Public  Service  Commission  in  the  manner  provided  in  §  71, 
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and  such  proceeding  would  find  on  file  with  the  Public  Service 
Commission  a  written  stipulation  and  agreement  of  the  com- 
panies not  to  increase  their  prices  without  obtaining  previous 
consent  from  the  Commission.  The  provision  for  future  ap- 
plication to  the  Commission  for  permission  to  change  prices  is 
clearly  necessary  to  cover  changes  of  condition  which  might  de- 
velop in  the  future;  as,  for  example,  an  important  increase  in 
the  cost  of  producing  gas  or  electricity." 

[2]  Eegulation  of  public  service  corporations  has  developed 
the  fact  that  competition  and  regulation  do  not  go  hand  in  hand, 
but  are  directly  antagonistic  to  each  other;  and  it  has  also  been 
demonstrated  times  without  number  that  two  electric  light  and 
power  companies  whose  entire  business  is  confined  to  a  city  as 
small  as  Lockport  cannot  successfully  compete  and  earn  a  fair 
return  upon  the  capital  invested  unless  they  charge  excessive 
rates  for  the  service  performed.  There  is  a  needless  duplication 
of  property  which  is  entirely  unnecessary,  and  sooner  or  later 
one  or  the  other  of  the  companies  must  go  to  the  wall,  and  the 
public  must  bear  the  burden  made  necessary  by  inviting  and 
fostering  competition  of  this  character.  Lockport  is  a  concrete 
illustration  of  that  fact.  If  the  cily  of  Lockport  had  refused  to 
grant  the  franchise  to  the  economy  company,  thus  enabling  it  to 
compete  with  the  gas  company,  the  question  of  the  necessity  for 
the  maintenance  and  operation  of  the  present  steam  plant  would 
probably  not  have  been  involved  in  the  question  of  rates  for 
electricity  in  Lockport.  However,  the  franchise  was  granted  and 
each  of  the  companies  was  obliged  to  fight  for  its  existence. 

Therefore,  in  view  of  what  has  transpired,  and  inasmuch  as 
the^ity  granted  the  franchise  for  the  steam  heating  business  as 
well  as  electric  light  and  power  business  to  two  different  cor- 
porations, it  cannot  now  successfully  urge  that  the  owners  of  the 
property  which  was  installed  for  the  benefit  of  the  people  in  that 
city  should  not  be  allowed  to  earn  a  fair  return  upon  the  value 
of  the  property  employed  in  the  public  service.  This  is  a 
situation  which  was  created  by  the  city  of  Lockport  alone,  and 
the  owners  of  the  property  must  be  allowed  a  reasonable  op- 
portunity to  work  out  of  the  diflBculty.  It  is  a  well-known  fact 
that  a  concern  like  the  Lockport  company  cannot  always  be 
assured  that  it  will  have  a  never-failing  supply  of  hydroelectric 
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power,  even  though  it  does  come  f rcan  the  mighty  falls  of  Niagara. 
Delays  and  interruptions  are  a  necessary  incident  to  the  business 
of  transmitting  electric  energy  from  the  source  of  supply  to  the 
point  of  distribution  over  long  transmission  lines;  they  are  in 
most  instances  inevitable.  When  this  happens,  all  tba  industries 
dependent  upon  this  power  are  subject  to  serious  loss  and  incon- 
venience even  if  the  interruption  in  the  service  is  only  of  brief 
duration.  There  is  hardly  an  electric  l^t  and  power  company 
of  any  consequence  in  the  state  which  purchases  hydroelectric 
energy  for  distribution  which  has  not  some  sort  of  steam  reserve 
to  back  it  up  for  the  purpose  of  taking  care  of  interruptions,  as 
well  as  to  out  down  tiie  peak,  inasmuch  as  hydroelectric  power  is 
usually  sold  on  the  basis  of  the  peak-load  demand.  It  may  be 
that  the  steam  plant  will  not  be  called  on  for  weeks  at  a  time 
to  supply  electricity  because  of  the  failure  of  the  hydroelectric 
energy,  but  when  it  is  needed,  it  is  there  ready  for  use,  and  it 
enables  the  company  to  continue  to  supply  its  customers  and 
reduce  serious  losses  which  might  result  if  power  were  not  im- 
mediately available.  It  is  considered  good  engineering  practice 
to  have  such  a  steam  reserve,  and  we  have  found  nothing  in  the 
record  which  would  justify  us  in  holding  to  the  contrary.  Since 
the  application  in  this  case  for  an  increase  in  rates  was  made, 
and  as  showing  the  isMsLCj  of  the  argument  that  where  power 
from  Niagara  is  available,  as  in  the  present  case,  it  is  unneces- 
sary to  have  any  steam  reserve,  there  has  been  developed  almost 
at  the  brink  of  Niagara  Falls,  so  to  speak,  a  tremendous  steam 
plant,  and  this  has  been  done,  not  only  for  the  purpose  of  insur- 
ing a  continuous  supply  of  power  in  Buffalo  and  vicinity,  but 
also  to  supplement  the  resources  of  Niagara  Falls,  and  this  de- 
velopment was  decided  upon  before  the  beginning  of  the  present 
European  conflict  In  addition  to  this,  another  one  of  the  large 
power  companies  distributing  electricity  generated  at  Niagara 
Falls  has  found  it  extremely  desirable  to  have  a  large  steam  plant 
at  Lyons,  New  York,  to  take  care  of  interruptions  in  its  source 
of  supply  and  on  its  distributing  lines,  and  also  to  eke  out  the 
supply  which  is  available  from  Niagara  Falls  at  times  of  peak 
demand.  Added  to  this,  the  fact  that  the  power  from  Niagara 
Falls  has  been  diverted  to  uses  which  are  considered  of  great 
importance  by  the  government  in  these  strenuous  times,  and  that 
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the  supply  of  energy  from  this  source  is  also  being  materially 
cut  down,  and  none  of  the  power  at  Niagara  may  in  the  near 
future  be  available  for  Lockport,  we  think  that  the  fact  that 
there  is  a  steam  plant  for  use  in  Lockport  is  of  very  great  im- 
portance to  the  city  and  its  inhabitants  and  the  industries  therein, 
and  that  the  city,  as  well  as  the  company,  is  fortunate  in  having 
such  a  plant  available  for  use  continuously  if  the  demand  arises. 
We  say  this  with  all  due  respect  to  the  last  engineer  which  the 
city  employed  in  this  case,  Mr,  Ballard,  from  whose  testimony 
it  might  almost  be  inferred  that  a  steam  plant  for  generating 
electricity  in  Lo<iport  is  entirely  unnecessary. 

The  first  engineer  employed  by  the  city,  Mr.  McOlellan,  is  a 
man  of  excellent  reputation  as  an  engineer.  He  was  fully  com- 
petent to  advise  the  city  in  this  case,  and  we  believe  that  the 
advice  which  he  did  give  it  was  sound  and  reasonable.  The  fact 
that  the  xepresentatives  of  the  city  have  been  dissatisfied  with 
that  advice  does  not  alter  the  fact  in  any  way.  Merely  because 
the  advice  which  we  receive  from  an  engineer  is  not  to  our  liking 
does  not  establish  satisfactorily  that  that  advice  is  unsound  or 
unfair  where  there  is  not  satisfactory  proof  that  his  findings  are 
incorrect  or  not  based  on  facts.  Mr.  McClellan  has  been  very 
severely  criticised  in  this  case,  but  we  think  this  criticism  has 
been  unwarranted  by  the  facts.  We  think  it  proper  at  this  time 
to  quote  from  the  report  made  by  him  to  the  city  of  Lockport 
with  r^ard  to  the  necessity  and  justification  for  a  steam  plant 
in  Lockport: 

"A  steam  plant  is  necessary  for  a  proper  electric  service  in 
the  city  of  Lockport.  In  the  first  place,  the  conditions  of  the 
contract  of  the  company  with  these  companies  which  supply  it 
with  power  from  Niagara  include  that  the  power  may  be  taken 
off  from  1 :00  a.  m.  and  5 :00  a.  m.  any  day.  The  power  from 
this  source  may  be  cut  off  accidentally  at  any  time  for  a  more  or 
less  protracted  period,  especially  under  severe  weather  condi- 
tions. It  is  desirable  that  the  street  lighting  and  lighting  in 
buildings  where  crowds  are  likely  to  be,  should  not  be  cut  off. 
It  is  true  that  the  city  of  Buffalo  near  by  has  no  auxiliary  plant. 
There  are,  however,  two  distinct  transmission  lines  over  separate 
rights  of  way  from  Niagara  Falls,  on  opposite  sides  of  the  Ni- 
agara river.  There  is  also  a  very  large  direct  current  system  in 
P.U.R.1918C. 

Digitized  by  VjOOQIC 


698  NEW  YORK  PUBLIC  SERVICE  COMMISSION- 

the  busy  portion  of  the  town  supported  by  large  storage  bat- 
teries. 

"In  addition  to  these  circumstances  it  must  be  remembered 
that  the  investment  in  the  plant  is  made.  The  plant  has  also 
a  practical  advantage  in  that  it  can  be  used  to  cut  off  the  peak 
of  the  demand  for  power  purchased  under  contract.  It  is  ex- 
tremely difficult  to  tell  whether  this  will  save  the  company 
money,  or  not,  under  the  new  contract  conditions.  Undoubtedly 
if  the  company  used  the  plant  for  twelve  months  in  the  year,  the 
peak  could  be  kept  down.  It  would  take  a  large  amount  of  in- 
vestigation, however,  and  perhaps  experiment,  to  determine  if  it 
would  be  profitable  to  run  the  steam  plant  for  this  purpose  dur- 
ing the  summer  months,  when  the  extra  steam  could  not  be  used 
for  any  profitable  purpose.  We  have  not  thought  it  desirable 
or  necessary  to  expend  the  time  and  money  on  this  point  when 
the  results  would  necessarily  be  unsatisfactory  to  determine  how 
the  investment  in  the  steam  plant  should  be  allocated  between  the 
electric  and  steam  services. 

"The  Elm  Street  Plant  is  designed  for  this  particular  pur- 
pose. The  efficiency  of  the  plant  as  a  power  generating  plant 
is  not  high,  and  is  correspondingly  less  expensive  than  would 
be  a  highly  efficient  steam  generating  plant.  This  is  as  it  should 
be.  We  are  of  the  opinion,  therefore,  that  all  of  the  engine  room 
equipment  should  be  allocated  to  the  electric  department 

"The  boiler  room  must  be  treated  somewhat  differently.  It  is 
very  efficient,  well  equipped,  and  designed  to  make  steam  very 
cheaply.  The  boilers  are  equipped  with  stokers.  It  is  probable 
that  a  boiler  plant  for  an  auxiliary  steam  plant  would  not  be 
built  in  this  way,  but  the  difference  in  cost  would  not  be  material. 
The  stokers  might  be  used  in  such  a  plant  or  they  might  be  omit- 
ted, according  to  the  whim  of  the  designing  aigineer. 

"According  to  one  point  of  view,  therefore,  we  might  allocate 
all  the  boiler  plant  and  steam  engine  plant  with  the  exception  of 
the  stokers  to  the  electric  service,  and  debit  the  heating  plant 
with  the  stokers  for  the  reason  that  they  would  be  installed  only 
for  the  continuous  generation  for  steam  heating  purposes,  and 
in  order  to  reduce  as  far  as  possible  the  expenditure  for  coal 
and  labor  in  the  manufacture  of  steam. 

"We  cannot  convince  ourselves,  however,  that  this  is  an  equi- 
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table  solution.  There  are  two  distinct  sets  of  customers,  each 
set  desiring  to  get  its  service  at  the  lowest  possible  cost  If  a 
separate  company  were  providing  the  steam  service,  they  would 
have  to  build  a  boiler  plant.  We  have  agreed  above  that  an 
independent  electric  company  would  have  to  build  a  boiler  plant 
for  auxiliary  service.  There  is  a  tendency  for  the  electric  con- 
sumers to  regard  the  steam  as  a  by-product.  There  is  no  reason 
at  all,  however,  why  a  steam  company  should  not  put  its  steam 
through  a  power  generating  plant,  regarding  the  power  as  a  by- 
p'^oduct,  instead  of  feeding  the  steam  directly  into  its  mains. 
We  have  met  this  same  diflBkmlty  before  in  tabulating  the  cost  of 
lighting  and  heating  in  large  office  buildings. 

"There  does  not  seem  to  be  any  scientific  or  truly  logical  way 
of  allocating  the  costs  of  this  boiler  plant  between  the  two  serv- 
ices. There  is  not  sufficient  data.  In  such  cases  it  is  necessary 
to  comprcmiise.  We  are  inclined  to  think  that  the  best  solution  is  . 
to  imagine  that  two  companies  are  preparing  simultaneously 
to  give  the  two  services,  and,  suddenly  perceiving  that  each  one 
is  investing  his  money  in  a  separate  boiler  plant,  decide  to  open 
negotiations  by  which  one  boiler  plant  will  be  built,  each  paying 
half.  If  such  a  hypothesis  be  reasonable,  and  we  think  it  is, 
it  is  proper  for  us,  without  attempting  to  split  hairs,  to  regard 
half  the  boiler  plant  as  belonging  to  the  steam  plant'' 

^^Steam  Oeneration:  $19,056.55 

"There  is  no  question  that  a  part  of  this  cost  must  be  charged 
out  to  the  steam  heating  department  In  this  application  the 
company  has  charged  out  44^  per  cent  of  the  same  group  of  ex- 
penses for  the  year  1912. 

"As  stated  above,  this  steam  plant  can  be  used  as  a  straight 
reserve,  operated  only  when  the  power  supply  from  Niagara 
Falls  is  cut  off,  or  it  can  be  operated  so  as  to  reduce  the  peak  of 
the  power  purchased  from  Niagara  Falls.  There  is  not  in- 
formation, however,  available  to  determine  which  would  be  better 
operation.  We  have  figured  that,  if  this  plant  were  operated  as 
a  simple  reserve  for  emergency  purposes,  approximately  70  per 
cent  of  the  total  operating  expenses  might  be  charged  to  steam. 
On  the  other  hand,  if  operated  to  reduce  the  peak  demand  of 
purchased  power,  apparently  40  per  cent  would  be  charged  to 

steam  reserve.  For  the  purpose  of  this  general  study,  therefore, 
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Digitized  by 


Google 


700  NEW  YORK  PtJBLXC  SERVICE  COMMISfittON. 

we  shall  aesuine  that  50  per  cent  of  the  total  operatii^  expense 
of  this  station  should  be  charged  to  the  steam  heatizig  depart- 
ment.'' 

[3]  A  great  deal  has  been  said  in  this  case  with  i^^gard  to 
the  contracts  made  by  the  company  for  its  supply  of  Niagara 
power  and  the  price  paid  for  such  power.  Considerable  of  this 
is  apcient  history,  and  deals  with  conditions  which  existed  long 
prior  to  the  time  when  this  Commission  was  created  or  the  Lock- 
port  company  had  been  brought  into  existence. 

On  October  10,  1905,  a  contract  was  entered  into  between  the 
Lockport  Gas  &  Electric  Light  Company  and  Niagara,  Loekport, 
&  Ontario  Power  Company  (hereinafter  called  the  Niagara 
company)  corering  power  supplied  by  the  Niagara  company  at 
$16  per  L  p.  This  contract  was  subsequently  assigned  to  the 
Lockport  Li^t,  Heat,  &  Power  Company.  Prior  to  January 
15,  1915,  the  Lockport  company  had  taken  power  under  this 
contract  up  to  about  3,000  h.  p.  At  that  time  the  International 
Power  &  Transmission  Company  (hereinafter  called  the  trans- 
missi(m  company)  was  a  corporation  owning  a  small  amount  of 
property,  but  really  acting  as  a  broker  for  electric  power  on  the 
outskirts  of  Lockport,  and  it  was  supplying  electrical  energy  to 
three  lai^  power  consumers.  It  had  a  contract  with  the  Niagara 
company  bearing  date  April  7,  1906,  under  which  it  could  ob- 
tain a  maximum  of  20,000  h.  p.  from  the  Niagara  company  at 
$16  per  h.  p.  The  transmission  company  also  has  a  supplemental 
agreement  with  the  Niagara  company,  pursuant  to  which  it  re- 
ceives an  allowance  or  commission  from  the  Niagara  company  of 
50  cents  per  h.  p.  on  all  power  purchased  by  it  from  the  Niagara 
company,  or  which  may  be  sold  by  the  Niagara  company  to  the 
Lockport  company  or  anyone  else  in  Lockport  The  transmission 
company  prior  to  January  15,  1915,  had  taken  power  under  its 
contriact  to  the  extent  of  about  2,000  h.  p.  A  dispute  had  arisen 
between  the  Lockport  company  and  the  Niagara  company  as  to 
the  amount  of  power  which  the  Lockport  company  was  entitled 
to  take  under  this  contract  at  the  rate  of  $16  per  h.  p.  The 
Niagara  company  insisted  that  it  was  not  obligated  to  supply 
more  than  1,000  h.  p.  at  this  price,  and  that  the  Lockport  com- 
pany must  cease  to  take  power  in  excess  of  that  amount  unless 
some  special  arrangement  was  made  therefor  in  respect  to  price. 

P.U.R.1918C. 
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The  only  other  dieap  power  which  was  available  in  that  locality 
was  that  controlled  by  the  transmission  company,  and  it  would 
appear  that  the  object  of  the  Niagara  company  was  to  compel 
the  Loekport  company  and  the  transmission  company  to  include 
in  the  20,000  h.  p.  block  of  the  transmission  company  all  power 
required  by  the  Loekport  company  in  excess  of  1,000  h.  p.  We 
say  this  because  the  parties  then  in  control  of  the  transmission 
company  were  also  largely  intarested  in  the  affairs  of  the  Lock- 
port  company.  Then,  again,  this  attitude  on  the  part  of  the 
I^iagara  company  was  not  altogether  unreasonable,  because  it  had 
a  definite  fixed  contract  with  tiie  transmission  ccHupany  calling 
for  a  maximum  of  20,000  h*  p.,  only  a  small  portion  of  which  had 
been  used  up  to  that  time,  and  the  demands  of  the  Loekport  com- 
pany, as  hereinbefore  stated,  had  been  in  the  neighborhood  of 
3,000  h.  p.,  and  there  seemed  to  be  no  good  reason  why  these 
d^nands  should  not  be  combined,  there  being  no  evidence  that 
the  transmission  company  would  call  for  any  increased  amounts 
of  power  under  its  contract  in  the  near  future,  and  there  being 
an  opportunity  for  the  Magara  company  to  dispose  of  all  surplus 
power  which  it  nodght  have  available.  In  other  words  the  Niag- 
ara company  wished  to  have  definitely  determined  what  its  ob- 
ligati(His  were  with  respect  to  the  amount  of  power  which  it 
might  be  called  on  to  furaidi,  in  LoekpcHt  as  well  as  elsewhere. 

On  January  15,  1916,  a  contract  was  entered  into  between 
the  Niagara  company,  the  Loekport  company,  and  the  trans- 
mission company,  which  provided  that  the  Loekport  company 
should  take  all  of  its  power  in  excess  of  1,000  h.  p.  fr(an  the 
transmission  company,  the  power  so  taken  to  be  considered  as  a 
part  of  the  power  coveued  by  the  contract  between  the  trans- 
mission con^tfmy  and  the  Niagara  c(»npany.  On  the  same  date 
a  contract  was  entered  into  between  the  Loekport  company  and 
the  transmission  company,  under  which  it  was  agreed  that  the 
Loekport  company  should  pay  die  transmission  company-  $18 
per  h.  p.  for  the  power  taken  imder  that  contract. 

If  the  Loekport  company  had  been  entirely  independent  of  the 
other  two  corporations,  and  had  been  dealing  with  them  at  arm's 
length,  we  might  presume  that  the  action  which  it  took  was 
necessary  and  advisable.  So  far  as  we  know,  there  was  no  com- 
munity of  interest  between  the  Loekport  and  Niagara  companies, 
p.u.R.ioisc. 
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but  the  situation  Avas  different  as  regards  the  relations  of  the 
Lockport  and  transmission  companies.  The  Lockport  company 
now  owns  all  the  stock  of  the  transmission  company^  and  at  the 
time  in  question  the  transmission  company  stock  was  held  by 
individuals  who  exercised  a  great,  if  not  controlling,  influence  on 
the  actions  of  the  Lockport  company.  It  therefore  becomes  neces- 
sary for  us  to  consider  whether  the  Lockport  ccmxpany  was 
justified  in  allowing  its  contract  with  the  Niagara  company  to 
be  limited  to  1,000  h.  p.  without  a  caatest,  and  whether  the  price 
charged  the  Lockport  company  by  the  tranfflnissian  oompany  for 
power  was  just  and  reasonable  so  that  the  full  amoimts  paid  by 
the  Lockport  company  for  such  power  can  fairly  be  included  in 
its  operating  expenses. 

It  must  be  admitted  that  there  is  room  for  argument  as  to 
whether  the  1905  contract  between  the  Niagara  company  and 
the  Lockport  Gas  &  Electric  Company,  and  assigned  on  January 
22,  1908,  to  the  present  Lockport  company,  entitled  the  latter 
company  to  unlimited  pow^,  or  whether  its  rights  were  limited 
to  a  maximum  of  1,000  L  p.  A  careful  study  of  this  contract^ 
however,  leads  us  to  believe  that  it  was  intended  that  the  Lock- 
port  company  should  have  all  of  the  power  ivhich  it  might  require 
for  the  purposes  of  its  business  at  $16  per  h.  p.  This  is  borne 
out  by  the  fact  that  this  was  to  be  the  price  for  the  quantity  which 
was  first  definitely  fixed,  and  the  Lockport  company  was  obligat- 
ed to  buy  its  additional  power  from  the  Niagara  company.  We 
seriously  doubt  whether  the  Lockport  company  was  justified  in 
giving  up  this  apparent  ri^t,  and  then  attempting  to  collect 
from  its  consumers  any  excess  amounts  involved  in  the  payment 
of  a  higher  price,  at  least  until  acme  attempt  had  been  made  to 
ujAold  its  rights  under  this  contract  Pursuing  the  matter  fur- 
ther, we  find  that  under  the  contract  of  January  16,  1915,  the 
power  continued  to  go  to  the  Lockport  company  just  as  it  did 
before.  The  transmission  company  was  not  obliged  to  make 
any  additional  investment  so  far  as  we  are  advised.  Apparently 
the  only  expense  involved  in  furnishing  to  the  Lockport  company 
a  portion  of  the  large  blodc  of  power  which  the  transmission 
company  had  hitherto  been  unable  to  sell,  consisted  in  taking 
the  bills  rendered  to  the  transmission  company  by  the  Niagara 
company,  adding  $2  per  h.  p.,  passing  them  along  to  the  Lockport 
P.U.R.1918C. 
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company,  and  receiving  payment  from  the  Lockport  company  at 
the  increased  price.  The  allowance  of  50  cents  per  h.  p.,  which 
the  transmission  company  received  from  the  Niagara  company 
under  the  supplemental  agreement,  would  have  amounted  to 
over  $1,000  in  1915  and  over  $1,300  in  1916,  and  this  woiild 
certainly  have  been  ample  to  pay  it  for  all  the  expenses  involved 
in  supplying  power  to  the  Lockport  company,  as  well  as  a  return 
on  any  investment  which  might  have  been  involved.  In  this 
connection,  however,  we  must  call  attention  to  the  fact  that  since 
the  Lockport  company  has  acquired  ownership  of  the  transmis- 
sion company's  stock  (which  occurred  in  1916),  the  transmission 
company  has  been  billing  the  Lockport  company  at  $16  per  h. 
p.,  and  figures  which  we  have  obtained  for  the  year  1917  show 
that  the  transmission  company  has  a  substantial  net  income 
derived  from  its  other  business  and  from  the  50  cent  allowance. 
The  additional  price  was  only  paid  by  the  Lockport  company 
during  the  years  1916  and  1916,  but  these  years  materially 
influence  the  disposition  of  this  case,  particularly  as  most  of  the 
figures  herein  have  been  based  on  operations  for  1916.  Under 
the  circumstanceB  vdiich  we  have  related,  we  do  not  believe  that 
the  consumers  of  electricily  in  Lockport  should  be  burdened  by 
the  additional  amounts  paid  by  the  Lockport  company  for  power 
during  these  years,  and  we  have  adjusted  the  Lockport  company's 
reported  operating  expenses  accordingly.  The  adjustments  in- 
volved are  as  follows : 


Paid  TransmlBsion 

Ck>mpany  for 

Power. 

Amount  AUowed. 

Adjustment. 

1915 

$88,693 
47,490 

$34,393 
42,213 

$4,300 

1916  

5,277 

Total  Paid 
for  Electric  Power. 

Amount  Allowed. 

Adjustment. 

1915 

$47,556 
57,584 

$43,256 
62,307 

$4,300 

1916 

5,277 

It  should  be  mentioned  here  that  the  city  made  no  such  cor- 
rections in  its  presentation  of  the  case,  although  its  counsel  did 
call  attention  to  the  matter  of  power  contracts  in  hi*  argument. 
In  the  exhibits  prepared  by  Mr.  Ballard  he  used  the  exact 
amounts  reported  by  the  Lockport  company  as  having  been  paid 
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for  power ;  and  he  stated  on  examination  that  he  was  not  familiar 
with  the  contracts  and  did  not  considefr  them  important;  but  we 
are  unable  to  agree  with  that  conclusion. 

The  city  has  well  said  in  its  reply  brief  in  this  case  at  page  1 : 
"The  question  involved  in  this  case  will  never  be  settled  until 
it  is  settled  right.  And  the  only  way  in  which  it  can  be  settled 
right  is  by  getting  down  to  and  dealing  with  fundamentals.  And 
the  first  great  fundamental  that  must  be  dealt  with  and  disposed 
of  is  this :  What  was  the.  fair  value  in  1907  erf  the  electric  prop- 
erties taken  over  by  the  present  company?  With  that  question 
settled,  everything  else  will  be  detail  and  easy  of  solution,  as 
there  have  been  no  marked  changes  in  conditions  since  then.'' 

The  Commission  fully  approves  of  this  statement,  and  it  be- 
lieves that,  when  this  case  is  finally  determined,  it  will  be 
determined  right,  and  that  its  findings  will  be  just  and  fair  to 
both  parties.  In  a  controversy  such  as  this  one,  we  feel  that 
this  is  an  extremely  difficult  matter,  because  of  the  apparent 
differences  of  opinion  on  various  facts  which  seem  to  have  been 
established  in  this  case. 

We  have  endeavored  to  determine  the  present  value  of  the 
property  of  the  Lockport  company  used  in  the  electric  light  and 
power  deparlzi^ent  in  several  different  ways,  and  the  result  which 
has  been  obtained  satisfies  us  that  the  condusions  which  we  have 
reached  are  as  nearly  correct  as  it  is  possible  to  have  them  in 
a  case  which  presents  as  many  complicationB  as  the  present  one. 
The  firat  time  the  affairs  of  this  company,  or  its  predecessors, 
were  before  the  Commission,  it  seemed  to  be  necessary  to  as- 
certain what  property  the  constituent  companies  owned  and  the 
value  of  that  property,  so  it  might  be  determined  whether  the 
corporation  was  justified  in  issuing  the  amount  of  capital  asked 
for  in  its  petition.  For  the  purposes  of  that  case  the  property 
was  valued  by  Mr.  Crowell,  who  was  then  the  engineer  of  the 
Commission.  Probably  the  first  work  which  he  undertook  after 
he  became  associated  with  ike  Commission  was  tiie  examination 
of  the  Lookport  properties.  Prior  to  his  connection  with  the 
Commission  he  had  for  many  years  been  engaged  in  the  electrical 
business,  sflad  was  familiar  with  the  eled^ic  light  and  power  de- 
velopment and  the  expenditures  incident  thereto  practically  from 

the  beginning  of  the  electrical  industry  oa  a  large  scale,  so  that 
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he  had  an  extensive  knowledge  concerning  the  costs  of  labor  and 
material  and  other  expenses  incident  to  the  construction  of  elec- 
tric light  and  power  plants  and  distribution  systems.  With  this 
in  mind,  we  think  we  may  properly  infer  that  the  values  which 
he  placed  upon  the  Lockport  properties  did  include  such  ordinary 
physical  overheads  as  might  be  properly  allocated  to  the  prop- 
erty, and  that  he  intended  the  values  determined  by  him  to 
represent  the  value  of  the  property  as  it  then  existed,  and  his 
report  so  states.  In  other  words  the  values  given  in  his  report 
are  tJie  depreciated  values  of  the  property,  including  the  over- 
heads which  he  considered  properly  applicable  thereto.  If  the 
conclusions  which  we  have  reached  in  this  respect  are  correct, 
then  of  course  the  only  depreciation  which  we  are  required  to 
consider  in  connection  with  the  Crowell  valuation  is  that  which 
has  accrued  since  July,  1907.  We  have  taken  his  report  which 
bears  date  July  22,  1907,  segr^ated  the  items  pertaining  to  the 
electric  department,  and  have  added  to  them  the  various  net 
amounts  expended  by  the  company  from  January  1,  1908,  to 
December  31,  1916,  as  shown  on  the  books  of  the  corporation, 
for  the  purpose  of  ascertaining  how  this  compares  with  the  book 
values  of  the  company,  taking  the  1912  allocation  approved  by 
the  Commission  as  a  starting  point  The  figures  used  for  this 
purpose  are  set  forth  in  the  following  tabulation: 

TABULATION  "A." 
CROWBLL  REPORT  JULY,  1007. 

Eoonomf  Light,  Fuel,  d  Power  Co. 

>  Land  $15,000— diyided  same  aa  bnUdlne |0,7Q0.00 

^  Buildings  including  architects*  fees  and  .interest  during 

construction    $34,500,    apportioned    on    basis    of    floor 

space — 30%   for   engine   room $10,350.00 

70%  for  boUer  room  $24,150—i  electric 12.076.00      22,425.00 

Electric  plant   18.525.00 

Electric  distribution  system   35,910.00 

>  Steam  plant  $45,200— i  electric 22,600.00 

^Construction   account   $21,907.03 — I    electric 10,953.76 

120.163.76 
Lockport  Oae  d  Electric  Light  Co. 
Electric  Plant: 

Electric  transmissions  and  transformer  house 10,465.00 

Electric  distribution  system   76,600.00 

Electric  station   82,975.00 

Office   furniture 750.00     170,790.00 

290,958.76 
(No  allowance   made  for  materials  and  supplies  or 
other  working  capital  \ 

^  DiTisions  made  by  the  Commission  for  this  case. 
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TABULATION  "A."— Continued. 

*  Net  additions  to  electric  fixed  capital  7/1/07  to  12/31/12  $100,281.09 

44%  of  net  additions  to  general  structures,  etc.  7/1/07  to 

12/31/12    18.817.68 

410,052.53 
>Net   additions    to    electric    fixed    capital    12/31/12/   to 

12/31/16     64,386.92 

44%  of  net  additions  to  general  structures,  etc.  12/31/12  to 

12/31/16     415.07 

Total     $474,854.52 

COMPANY— 1912    ALLOCATION 
(With  transfers  between  accounts  aa  made  in  case  5769) 


Electric  Department 

^Land  devoted  to  electric  operations 

Elm  street  land  $6,000  diyided  same  aa  building $3,900.00 

Market  street  land    , 2,500.00 


$6,400.00 
2.441.93 


Organisation    

*  Power  plant  buildings 

Building  proper  $30,825 — 80%  for  engine  room   9,247.50 

70%  for  boiler  room — I  electric   10,788.75    . 

Coal  trestle,  stacks,  etc.  $18,045— i  electric  6,522.50      26,558.75 


*  Furnaces,  boilers  and  accessories  $49,065 — i  electric 

Steam   engine    

Electric  generators    

Accessory  electric  power  equipment 

Miscellaneous  power  plant  equipment 

Substation    buildings    

Substation  equipment  

Poles   and   fixtures    

Underground    conduits    

Transmission   system    

Distribution  system    

Line  transformers  and  devices   

Electric   services    

Electric   meters    

Electric    meter    installation    

Municipal  street  lighting  system   

Commercial  arc  lamps 

Glower    lamps    

Electric  tools  and  implements   

Electric  laboratory  equipment   


24,532.50 
15,200.00 
60.000.00 
34,567.00 
460.00 

2,000.00 
16,200.00 
27,077.00 
11.850.00 

7,935.00 
34,167.00 
21.200.00 
10,658.04 
25.899.00 

8,220.00 
15,627.00 

1,895.14 

4,124.00 
991.00 

1,114.00 


854,117.82 


General 

Land      $12,000.00 

General   ttructures    27,300.00 

General    equipment    7,620.00 


46,920.00—44%  electrtc       20,644.80 


874,762.12 

•^et  additions  to  electrtc  fixed  capital  12/31/12  to  12/31/16 64,386.92 

44%  of  net  additions  tc  general  structures,  etc.  12/31/12  to  12/81/16  415.07 


Total     $439,564.11 

^Divisions  made  ^y  the  Commission  for  this  case. 

>  Contains  only  di  scribed  proportions  of  expenditures  for  buildings  and  boilers. 
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It  will  be  noticed  that  on  the  basis  of  the  Crowell  report  the 
value  of  the  property  December  31,  1916,  was  $474,854.52,  and 
that  the  comparable  figures  on  the  company's  books  show  a  prop- 
erty value  of  $439,564.11  as  of  the  same  date.  In  this  statement 
nothing  has  been  allowed  for  working  capital  in  either  set  of 
figures,  nor  in  the  company's  figures,  for  the  various  overheads 
which  it  is  claimed  should  be  allowed  in  this  case.  In  arriving 
at  these  values,  we  have  allocated  the  power  plant  buildings  on 
the  basis  of  30  per  cent  of  the  value  of  the  buildings  at  the  Elm 
street  plant  to  the  engine  room  and  70  per  cent  to  the  boiler 
room.  We  have  assumed  that  all  of  the  engine  room  should  be 
charged  to  the  electric  department,  while  the  boiler  room  should 
be  charged  one  half  to  the  electric  department  and  one  half  to 
the  steam  plant.  We  have  also  allocated  one  half  of  the  fur- 
naces, boilers,  and  accessories  to  the  electric  plant  and  one  half 
to  the  steam  plant.  We  are  of  the  opinion  that  Mr.  Crowell  in 
his  report  estimated  the  value  of  the  property  as  it  then  existed 
and  including  something  for  overheads,  as  we  have  hereinbefore 
stated.  Just  how  much  this  wasVe  are  unable  to  determine; 
but,  inasmuch  as  he  stated  that  the  valuations  are  intended  to 
represent  "physical  values  of  going  concerns  and  the  equipment 
is  assimied  to  be  in  good  operating  condition,''  we  think  he  did 
include  in  these  values  some  of  the  overheads  which  were  com- 
monly known  in  the  industry  at  that  time.  Since  then  there  has 
been  a  much  greater  development  in  the  matter  of  overheads  due 
largely  to  engineering  investigations,  the  improved  methods  of 
determining  costs  of  reproduction  of  electric  plants,  and  to 
improved  methods  of  bookkeeping;  and  it  is  quite  probable  that 
he  did  not  include  all  of  the  overheads  which  are  now  usually 
recognized  in  rate  cases.  We  say  this  advisedly  because  we  know 
that  there  are  many  expenses  incurred  in  building  up  a  property 
of  this  character  which  were  not  given  as  much  consideration  in 
the  early  days  of  regulation  as  they  are  at  the  present  time. 
The  figures  representing  present  values,  as  set  forth  in  this 
tabulation,  do  not  take  into  consideration  the  question  of  the 
amount  of  depreciation  which  should  be  deducted  from  the  prop- 
erty values  shown.  The  diiference  between  the  totals  amounting 
to  something  like  $35,000  represents,  we  believe,  the  overheads 
included  by  Mr.  Crowell,  but  excluded  by  the  company  in  pre- 
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paring  the  1912  allocation,  and  it  also  probably  represents  some 
additional  depreciation  which  was  taken  into  consideration  by 
the  company  in  setting  up  that  allocation  and  which  had  accrued 
betwieen  the  time  of  the  Crowell  report  and  December  31,  1912. 
When  the  1912  allocation  was  made  the  company  was  required  to 
put  on  its  books  the  labor  and  material  cost  of  property  as  of 
December  31,  1912,  and  then  set  up  a  depreciation  suspense  to 
represent  the  amount  of  accrued  depreciation.  It  is  well  known 
hy  the  Commission  that  the  company  was  not  given  permission 
to  include  overheads  in  making  this  particular  allocation,  and 
we  now  believe  that,  if  the  reproduction  values  had  been  used 
at  that  time  and  the  proper  amount  had  been  set  up  for  a  de- 
preciation suspense,  this  case  would  have  presented  far  less 
complication. 

[4]  There  is  a  substantial  difference  of  opinion  in  this  case 
between  the  representatives  of  the  company  and  the  city  as  re- 
spects the  Elm  street  steam  plant  and  the  method  of  allocating 
it  as  between  the  electric  plant  and  the  steam  heating  plant.  The 
company  contends  that  all  of  this  plant  should  be  charged  to 
the  electric  utility  because  it  is  a  peak  load  station  and  also  a 
steam  reserve.  The  city's  engineer,  Mr.  Ballard,  on  the  other 
hand,  insists  that  80  per  cent  of  this  plant  should  be  charged 
against  the  steam  heating  utility  and  20  per  cent  to  the  electric, 
while  Mr.  McClellan  in  his  report  to  the  city  stated  that  it  should 
be  divided  equally  between  the  two  departments.  We  do  not 
think  that  the  contention  of  the  company,  or  that  of  Mr.  Ballard, 
is  ike  one  for  us  to  adopt.  Steam  heating  is  now  and  has  for 
many  years  been  a  substantial  portion  of  the  company's  total 
business.  Historically,  the  steam  heating  business  antedates 
electric  service  so  far  as  this  plant  is  concerned,  and  we  do  not 
see  how  in  justice  to  the  users  of  electricity,  the  steam  can  be 
considered  solely  as  a  by-product,  althou^  it  must  be  admitted 
that  commercial  steam  heating  is  nearly  always  considered  as 
a  by-product,  and  could  not  be  sold  profitably  on  any  other  basis. 
The  city  claims  that  the  allocation  should  be  on  the  theoretical 
apportionment  of  the  total  heat  in  the  steam  which  is  used  by 
the  engines  for  generating  electricity  and  by  the  steatn  system 
for  heating.    Assuming  that  the  theory  of  Mr.  Ballard  is  correct 

in  respect  to  the  manner  in  which  the  heat  units  are  distributed 
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as  the  steam  is  used,  it  must  be  observed  that  it  entirely  overlooks 
the  inherently  inefficient  qualities  of  engines  and  steam  turbines 
as  devices  for  transforming  beat  into  work.  It  is  probably  a  fact 
that  the  engines  in  the  Elm  street  plant  take  less  than  10  per 
cent  of  the  heat  out  of  the  steam,  and  that  the  balance  goes  to 
the  heating  system;  but  it  should  be  borne  in  mind  that  the 
engines  could  not  utilize  much  more  than  this  proportion  in 
any  events  and  the  balance  would  have  to  be  wasted  if  not  used 
for  heating.  In  the  largest  and  most  efficient  plants,  using  con- 
densers and  not  doing  any  heating  but  designed  solely  for 
efficiency  in  generating  electricity,  the  turbines  (which  are  more 
efficient  than  engines)  do  not  utilize  much,  if  any,  more  than 
20  per  cent  of  the  heat  which  comes  to  them,  and  the  rest  is  a 
total  loss  which,  up  to  the  present  time,  engineering  skill  has  not 
been  able  to  overcome.  All  of  the  boilers  in  this  plant  are  re- 
quired for  operating  the  engines.  If  the  heating  system  should 
be  abandoned  it  would  be  theoretically  possible  to  cut  down  the 
boiler  plant  by  using  condensers,  but  the  saving  which  would  be 
made  in  the  cost  of  boilers  would  be  largely  offset  by  the  cost 
of  condensing  equipment.  The  situation  is  one,  therefore,  where 
the  boiler  plant  is  used  by  both  departments  in  common,  but  it 
would  be  required  just  as  it  is  by  either  department  standing  by 
itself.  We  say  this,  having  in  mind  the  fact  that  the  company 
is  in  Ae  situation  where  it  has  the  property,  and  it  is  employed 
in  the  public  service  and  has  been  for  many  years.  In  view 
of  that  situation,  which  we  are  obliged  to  deal  with  as  we  find 
it,  we  are  of  the  opinion  that  the  plan  advocated  by  Mr.  Mc- 
Clellan,  of  allocating  one  half  to  the  electric  department  and  one 
half  to  steam  heating,  is  fair,  based  strictly  on  the  merits  as 
we  have  discussed  them,  and  that  it  would  not  be  reasonable  to 
attempt  to  deal  with  the  steam  as  a  by-product.  Certainly  it  is 
not  fair  to  the  users  of  electricity  to  load  an  unreasonable  amount 
of  this  expense  on  them,  but,  on  the  other  hand,  it  is  not  fair  to 
the  steam  heating  customers  of  the  company  to  unduly  burden 
them  with  any  portion  of  the  steam  plant  which  should  properly 
be  carried  by  the  electric  department.  The  electric  department 
is  not  discriminated  against  by  making  this  allocation,  because 
it  appears  in  the  record  that  the  Elm  street  plant  is  easily  worth 

to  that  department  its  entire  cost  for  use  in  holding  down  the 
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peak  on  purchased  power  and  for  use  as  a  stand-by.  Considering 
the  plant  from  this  last  standpoint,  there  is  conBiderable  merit 
in  the  claim  of  the  company,  that  all  of  this  expense  should  be 
charged  to  the  electric  department,  but,  as  heretofore  stated, 
we  think  that  the  decision  we  have  made  is  the  most  reasonable 
one  under  all  the  circumstances. 

[5]  The  records  of  the  Conmiission  show  conclusively,  we 
think,  that  the  figures  used  by  the  company  in  the  1912  allocation 
were  based  on  labor  and  material  costs  without  the  usual  over- 
heads. In  the  1907  case  the  petitions  of  the  economy  company 
and  the  gas  company  alleged  that  the  value  of  the  physical  prop- 
erty, exclusive  of  materials  and  supplies,  was  $873,107.81,  and 
claimed  a  total  value  including  intangibles  of  $1,149,300.  These 
values  apparently  did  not  take  into  account  the  question  of 
depreciation.  There  were  four  affidavits  in  that  proceeding,  to 
the  effect  that  the  value  of  the  property  in  question  was  equal 
to  the  amounts  set  forth  in  the  petitions.  Two  of  these  affidavits 
were  made  by  engineers,  who  stated  that  they  w^e  familiar  with 
the  property.  Testimony  to  the  same  effect  was  also  given  on 
hearings  held  before  this  Commission.  Mr.  Crowell  undoubtedly 
took  into  consideration  the  question  of  depreciation  when  he 
made  his  valuation,  as  appears  from  his  report ;  and,  if  the  sub- 
ject of  depreciation  is  considered  in  connection  with  the  figures 
of  the  petitioners  above  referred  to,  then  the  results  reached 
are  fairly  comparable  with  those  ascertained  by  Cifowell.  The 
1912  allocation  was  ordered  by  the  Commission  in  a  capitaliza- 
tion case  (2548),  because  it  was  found  at  that  time  that  the 
books  of  the  company  did  not  show  the  allocation  of  its  property 
by  items,  and  consequently  it  was  impossible  to  follow  the  dif- 
ferent items  of  property  and  properly  account  for  the  same.  In 
making  this  allocation  it  was  considered  desirable,  from  a  book- 
keeping standpoint,  to  have  the  book  assets  in  1907  equal  the 
face  value  of  the  securities  then  issued,  so  the  company  would 
not  start  out  with  either  a  surplus  or  deficit.  On  this  theory  it 
was  decided  that  the  fixed  capital  December  31,  1912,  should 
be  $700,000,  plus  the  cost  of  additi<Mis  made  since  1907,  which 
brought  the  total  amount  of  fixed  capital  to  $948,507.68.  This 
of  course  included  all  of  the  property  of  the  company  employed 
in  the  gas,  steam  heating,  and  electric  light  and  power  depart- 
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ments.  The  allocation  first  prepared  by  the  company  and 
presented  to  the  Commission  for  consideration  may  be  summar- 
ized as  follows: 

Labor  and  material  cost $964,642.00 

Physical  overheads   219,840.00 

General   overheads    128,179.68 

'     $1,312,661.68 

Depreciation    364,154.00 

Net   $    948,507.68 

This  matter  was  imder  consideration  by  the  Commission  for 
nearly  two  years.  The  books  of  the  company  were  exhaustively 
examined  by  representatives  of  the  Commission,  and  the  property 
valuations  were  chedted  by  its  engineers.  The  division  of  cap- 
italization required  the  company  to  determine  the  amount  which 
should  be  allocated  to  the  different  fiaed  capital  accounts,  with- 
out taking  into  consideration  the  question  of  depreciation ;  and 
the  company  was  required  to  reduce  its  total  valuation  so  as  to 
accomplish  this  result.  It  could  have  been  done  by  scaling  down 
all  of  the  values,  labor,  and  material  items  as  well  as  overheads, 
but  it  was  finally  agreed  to  drop  the  question  of  overheads  en- 
tirely in  making  the  allocation  (the  representatives  of  the  com- 
pany, however,  stoutly  maintaining  that  it  did  not  waive  its 
contention  that  these  overheads  were  considered  reasonable  and 
legitimate) ;  and,  after  several  changes  were  made  in  the  values 
placed  on  various  items  to  comply  with  the  recommendations 
of  the  engineer  of  the  Commission,  the  company  did  scale  the 
labor  and  material  items  down  to  the  values  shown  in  the  final 
allocation  as  filed  and  approved  by  the  Commission  in  its  order 
of  December  10,  1913.  This  did  not  give  any  determination 
as  to  the  total  value  of  the  property,  for  the  figure  of  $948,607.68 
is  made  up  entirely  on  the  basis  of  using  the  limited  capitaliza- 
tion of  1907,  above  referred  to,  as  a  starting  point;  and  no 
allowance  even  was  made  for  the  excess  property  value  which 
existed  beyond  $700,000,  as  shown  in  the  Crowell  report.  That 
this  assumption  is  correct,  and  that  these  figures  only  purported 
to  represent  bare  labor  and  material  costs,  is  borne  out  by  the 
allocation  itself  and  by  the  report  of  the  engineer  of  the  Com- 
mission of  September  18,  1913,  which  states  that  the  fiigures  are 
reasonable  "on  the  assumption  that  the  amounts  .  .  .  rep- 
resent only  materials  and  labor,"  and  by  the  evidence  which 
P.U.R.1918C. 

Digitized  by 


Goo^l( 


712  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

has  been  given  in  this  case.  The  1912  allocation,  however,  does 
~  assist  us  materially  in  arriving  at  total  values,  because  it  is  a 
reliable  showing  of  labor  and  material  costs.  The  records  show 
that  the  company^s  engineer,  in  preparing  it,  searched  the  records 
of  the  company,  and  used  the  actual  cost  figures  wherever  they 
could  be  found,  and  made  an  estimate  of  that  cost  where  the  exact 
figures  were  not  obtainable.  In  many  instances  where  items 
were  questioned  by  Ihe  representatives  of  the  Commission,^ 
vouchers  were  produced  to  substantiate  the  figures  presented  by 
the  engineer  of  the  company.  No  attempt  was  made  by  the 
Commission  at  that  time  to  require  the  company  to  make  an  exact 
allocation  as  between  the  electric  and  steam  heating  departments. 
Its  principal  effort  was  to  see  that  the  proper  costs  were  assigned 
to  the  various  items  of  property.  It  is  therefore  desirable  at  this 
time  to  try  and  determine  what  the  reproduction  value  is  of  the 
^property  employed  in  the  electric  department.  First,  we  will 
take  the  labor  and  material  cost  of  the  property  as  set  forth  in 
the  1912  allocation 

which  was    $307,619.00 

less  amount  included  in  land  and  representing 
three  houses  on  the  property  adjacent  to  the 
Elm  street  station  and  nereafter  included  in 

general  structures 2,000.00 

$396,619.00 

Dividing  land  and  buildings  as  heretofore  dis- 
cussed makes  the  figures  for  boiler  plant: 

Land  4,200.00 

Buildings,  coal  trestle,  and  stacks 34,622.00 

Boilers  and  accessories 40,065.00 

87,887.00 
One  half  of  this  total  is  to  be  charged  to  steam  heating 43,944.00 

361,675.00 
Add  |)roportion  of  general  land,  general  structures  and  general 

equipment  (44% )    20,645.00 

Labor  and  material  cost  of  property  properly  chargeable  to 
electric  de^partment  12/31/12    $372,320-00 

To  these  items  there  must  necessarily  be  added  something  for 
the  other  items  of  cost  necessarily  associated  with  l3ie  establish- 
ment, creation,  and  development  of  the  property.  The  fact  that 
the  property  exists  is  indisputable  evidence  that  an  organization 
must  have  been  effected,  preliminary  studies  of  some  sort  made, 
and  the  enterprise  must  have  been  managed  and  administered 

P.U.R.1918C. 

Digitized  by 


Google 


BE  LOCKPORT  LIGHT,  HKAT,  &  P.  CO.  7ia 

in  the  early  ^stages  of  its  development.  There  must  have  been 
expense  for  engineering,  purchasing  property  at  different  times, 
supervision  of  the  work,  and  other  miscellaneous  expenditures 
of  the  sort  which  everyone  who  is  familiar  with  construction 
work  of  this  character  knows  it  is  necessary  to  incur  as  a  part  of 
the  work«  These  expenses  are  organization,  administration, 
legal  expenses,  engineering,  and  superintendence,  general  ex- 
penses and  interest  during  construction.  There  are  other  items 
claimed  by  the  company,  such  as  piecemeal  construction,  con- 
tingencies, incidentals,  and  omissions  which  are  to  a  considerable 
extent  real  and  which  do  have  an  influence  on  the  cost  of  the 
property.  These  are,  however,  things  which  should  properly 
be  included  in  the  unit  costs,  and  we  think  they  are  probably 
included  in  the  1912  allocation.  In  any  event  they  are  undoubt- 
edly included  in  the  figures  covering  additions  since  1912,  be- 
cause the  books  of  the  ccnnpany  show  what  its  costs  have  been. 
There  is  a  wide  difference  of  opinion  as  to  the  various  percentages 
which  should  be  used  for  the  various  items  of  physical  property, 
but  experience  has  shown  that  the  cost  of  creating  and  putting 
into  operation  property  of  the  character  which  we  are  considering 
in  this  case  will  ordinarily  amount  to  from  16  to  26  per  cent 
of  the  labor  and  material  costs,  and  we  think  that  an  allowance 
of  20  per  cent  for  the  general  and  overhead  items  above  men- 
tioned will  be  a  reasonable  amount  to  apply  in  this  case.  No 
question  is  involved  as  to  the  additions  since  1912,  as  we  have 
stated  above.  If  some  of  the  overhead  items  since  that  date  have 
not  been  charged  to  fixed  capital,  but  have  gone  into  operating 
expense,  the  company  will  have  received  a  proper  credit  therefor, 
and  the  same  will  be  reflected  in  the  final  figures  used  in  arriving 
at  the  amount  upon  which  it  should  properly  earn  a  return. 
There  is  at  the  present  time  a  small  item  for  engineering  expense 
carried  in  suspense  until  such  time  as  the  Commission  shall  de- 
termine the  proper  disposition  to  make  of  it,  but  for  the  purposes 
of  this  case  it  may  be  included  in  the  fixed  capital  additions,  as 
it  will  in  no  way  affect  the  final  determination  which  is  to  be 
made.  We  then  find  that  the  reproduction  value  as  of  December 
31,  1916,  is  as  follows: 
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TABULATION  "B." 

Labor  and  material  costs  12/21/12   .•.  $372,320.00 

General  and  overhead  expenses,  20%    74,464.00 

Cost  of  additions  12/31/12  to  12/31/16  (including  only  proper 

proportion  of  general  items)    60,968.00 

Engineering  since  1912 3,834.00 

Total  cost  of  physical  property  used   in  electric  departm^it 

12/31/16  (exclusive  of  working  capital)    611,586.00 

Estimated  depreciation  12/31/16    100,000.00 

These  figures  include  nothing  for  promotion  expense,  cost  of 
financing,  development  expenses,  cost  of  establishing  the  busi- 
ness, early  losses,  or  going  value.  Some  of  these  items  are 
synonymous,  and  they  are  not  set  down  with  the  idea  of  showing 
that  a  large  part  of  the  factors  has  been  omitted,  but  are  all 
mentioned  so  that  there  may  be  no  possible  misunderstanding 
as  to  what  is  and  what  is  not  included.  As  to  depreciation  the 
record  is  not  particularly  satisfactory.  The  city  claims  an 
amount  which  is  about  22  per  cent  of  its  total  estimated  cost. 
In  case  5769  we  determined  that,  for  the  purpose  of  having  the 
books  of  the  company  repre^nt  the  facts  as  nearly  as  possible, 
there  ought  to  be  a  depreciation  reserve  of  $74,321.63  against 
property  which  waa  carried  on  the  books  at  a  value  of  $506,- 
608.06.  This  amounts  to  less  than  15  per  cent,  yid  it  covered 
the  depreciation  since  1907.  Very  few  of  the  oveAead  expenses 
were  included,  and  some  of  those  which  were  included  in  the 
foregoing  calculation  are  less  subject  to  depreciation  than  ike 
labor  and  material  items.  A  considerable  part  of  the  property 
has  been  installed  within  recent  years,  and  some  of  the  oldest  and 
least  useful  has  been  retired,  and  has  not  been  included  in  the 
figures  given.  The  property  is  generally  in  good  condition  and 
well  maintained.  We  doubt  if  the  actual  depreciation  exceeds 
20  per  cent,  which  would  amount  to  approximately  $100,000 
on  the  reproduction  value  above  referred  to. 

Tor  the  purpose  of  ascertaining  how  these  figures  would  chedc 
with  those  given  by  Mr.  Crowell  in  his  report,  we  have  made 
some  further  computations.  While  that  report  was  not  itemized 
to  any  considerable  extent,  we  can  make  an  approximate  al- 
location of  his  figures  to  the  electric  department.  For  this  pur- 
pose we  have  assigned  30  per  cent  of  the  figures  for  lands  and 
buildings  to  the  engine  room  of  the  Elm  street  plant,  and  this 
is  chargeable  direct  to  the  electric  department.     The  remaining 
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70  per  cent  has  been  assigned  to  the  boiler  plant  and  one  haM  of 
this  amount  is  charged  to  the  electric  department  and  one  half 
to  steam  heating.  His  figures  for  steam  plant  cover  boilers  and 
accessories,  and  we  have  assigned  50  per  cent  to  each  department 
As  to  the  construction  account  of  $21,908  of  the  economy  com- 
pany, we  have  no  definite  information  as  to  which  department 
it  is  properly  chargeable.  At  the  time  the  Cro^vell  report  was 
made,  the  buildings  and  equipment  were  apparently  completed. 
This  account  probably  covered  extensions  made  to  both  steam 
and  dectric  distribution  systems,  and  not  included  in  the  items 
covering  those  systems.  The  steam  heating  syst^a  of  that  com- 
pany had  been  established  for  a  long  time.  The  electric  business 
of  the  company  was  in  its  infancy,  and  it  was  being  developed 
in  active  competition  with  the  gas  company,  so  the  fact  is  that 
probably  the  larger  portion  of  this  account  was  for  extensions 
to  the  electric  system.  However,  for  our  present  purposes  it  will 
be  fair,  we  believe,  to  diarge  one  half  to  each  department.  The 
report  gives  the  segregation  of  the  property  of  the  company  as 
between  the  gas  and  electric  departments.  The  following,  then 
is  the  distribution  of  the  figures  given  in  the  CroweU  report : 

TABULATION  "C." 


Economy  Company. 


Land    

Buildings    

Electric  plant   

Electric  aistribution  system 

Steam  plant 

Steam  distribution  system  . 
Construction  account  ...... 


Total. 


Steam 
Heating. 


$  15,000 
34,500 
18,525 
36,910 
46,200 
120,537 
21,008 


$    6,250 
12,075 


22,600 

120,537 

10,954 


I         $291.5801         $171,416 

Gas  and  Electric  Company. 
Electric  plant 

Total  (exclusive  of  working  capital  and  material  and  supplies) 


Electric. 


$  9,750 
22,425 
18,525 
35,910 
22,600 

10,954 


$120,164 


170,790 


$290,954 


This  was  a  depreciated  value.     It  is  desirable  to  make  some 

estimate  as  to  the  amount  of  depreciation  that  was  probably 

considered  by  Mr.  CroweU  in  arriving  at  his  valuations.     We 

know  that  the  electric  plant  of  the  economy  company  was  quite 

new  in  1907,  and  so  there  was  probably  only  a  small  amount  of 
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depreoiation  on  its  electric  plant  except  in  the  case  of  the  boilers. 
The  gas  company  had  been  in  business  for  a  good  many  jearS| 
and  we  know  that  much  of  its  property  had  been  installed  prior 
to  1907.  It  may  fairly  be  assumed  that  the  depreciation  on  its 
property  amounted  to  at  least  25  per  cent.  In  any  event  it  is 
reasonable  to  assume  that  there  was  at  least  a  depreciation  of 
$40,000  from  the  reproduction  cost  new  of  the  property  of  both 
companies  at  the  time  Crowell  made  his  report.  We  wiU  there- 
fore assume  that  his  figure  of  $290,954  was  made  up  of  a  cost 
new  total  of  $380,000  and  a  depreciation  of  $39,046,  and,  with 
this  as  a  starting  point,  proceed  to  build  up  the  property  from 
cost  records  since  the  time  of  his  report.  All  of  the  extensions 
and  additions  to  fixed  capital  made  between  the  time,  of  his 
report^ and  January  1,  1908,  appear  to  have  been  covered  in 
the  items  charged  in  1908.  No  retirements  are  shown  separately 
on  the  books  during  the  period  1907-1912.  The  retirements 
during  that  period  were  in  connection  with  new  facilities  which 
were  being  installed,  and  the  cost  of  the  old  was  deducted  frpm 
the  cost  of  the  new  and  the  net  figures  put  on  the  books.  The 
retirements  were  not  extensive  during  that  period,  so  that  the 
results  which  we  obtain  are  not  materially  affected  because  of 
the  fact  that  we  are  unable  to  consider  each  item  of  additi<His  and 
retirements  separately  during  that  particular  period.  All  of 
the  items  chargeable  entirely  to  the  electric  department  have 
been  allocated  on  the  basis  which  we  have  heretofore  explained. 
The  annual  depreciation  has  been  computed  on  the  basis  of  2.4 
per  cent  of  the  cost  of  the  property  when  new.  Checks  have 
been  made  in  detail  for  selected  years,  and  found  to  be  correct 
so  far  as  depreciation  can  be  correctly  determined.  On  this 
basis  we  have  made  the  following  tabulation: 
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TABULATION  "D/? 


Cost  New  at 

End  of 

Depreci- 

Period  Per 

ation  at 

Accrued 

Crowell  Re- 
port   Plus 
Net  Addi. 

Additions. 

Retire- 
ments. 

2.4%  on 

Value  at 

Begin- 

Deprecia- 
tion at 

End  of 

tiona  at 

ning  of 

Period- 

Vouclier 

Period. 

Cost. 

June  30,  1907   

$330,000 

9  39,046 

6  mo8.,  1907   

330,000 

»a^«D 

42,006 

Year  1008 

350,833 

$29,833 
28,0&6 

7i920 
8,636 

50,026 

Year  1909 

69,562 

Year  1910 

414,2U 
435,910 
440,098 
472,220; 
400,320 
500,620; 
513  000 

26,322 
21,708 
13,170 
24.486 
3U032 
11,484 
14  302 

$  1,364 

3,912 

1,134 

10,022 

9^09 

9,941 
10,402 
10,778 
11,333 
11,984 
12,231 

68,871 

Year  1911 

78,813 

Year  1912 

80,274 

Year  1913 

08,088 

Year  1014 

106,109 

Year  1916 i 

116,909 

Year  1916 

119,118 

Dec.    31,  1916 

613,UO0 

119,118 

It  will  be  observed  that  the  results  obtained  in  this  statement 
cheek  very  closely  with  those  obtained  in  tiie  preceding  state- 
ment, which  was  prepared  to  show  the  reproduction  cost  of  the 
property.  We  are  led  to  believe  that  they  represent  with  rea- 
sonable accuracy  the  total  cost  of  the  property  of  the  company 
employed  in  its  electric  operation  as  of  December  31,  1916, 
excluding  of  course  any  allowance  for  material  and  supplies  and 
other  working  capital.  To  go  a  step  further  with  this  discussion 
of  the  value  of  the  property,  we  would  call  attention  to  the  fact 
that  the  present  value  of  the  property  as  shown  on  the  last  state- 
ment, after  deducting  depreciation  estimated  to  be  $119,118, 
would  be  $394,782.  If  we  take  the  amount  shown  as  the  value 
of  the  property,  using  CrowelFs  estimate  and  adding  to  his 
figures  the  additions  which  have  been  made  by  the  company 
since  that  time,  we  have  a  total  of  $474,854.52,  as  appears  from 
the  first  tabulation  marked  "A.'*  From  computations  made  by 
our  division  of  capitalization  in  other  cases  in  which  this  com- 
pany has  appeared  before  the  Commission,  it  is  estimated  that 
the  company  should  have  an  accrued  depreciation  reserve  of 
$99,732  ag  of  December  31,  1916,  against  which  it  would  be- 
entitled  to  charge  retirements  amounting  to  $16,482,  leaving  aa 
amount  of  $83,250  to  be  deducted  from  the  cost  of  the  property,, 
based  on  the  Crowell  report  as  shown  in  tabulation  "A,'*  in  order 

to  determine  the  depreciated  value  of  the  property  on  that  basis. 

P.U.R.1918C. 

Digitized  by 


Google 


718  NEW  YORK  PUBUC  SERVICE  COMMISSION. 

This  gives  us  an  amount  of  $391,634  as  such  depreciated  value. 
This  is  a  further  confirmation,  we  think,  of  the  methods  which 
we  have  used  in  endeavoring  to  determine  the  value  of  the 
property  of  the  company  employed  in  its  electric  department. 

While  it  might  not  be  necessary  for  us  to  go  further  in  order 
to  determine  what  we  consider  the  fair  value  of  the  property 
upon  which  the  company  is  entitled  to  a  return,  yet,  for  the  pur- 
pose of  further  confirming  the  results  already  reached,  we  have 
made  one  more  computation  of  figures,  taking  some  of  the  ex- 
hibits of  each  of  the  parties  and  making  certain  adjustments 
which  we  think  are  proper  in  respect  to  the  Elm  street  station 
and  land  used  in  electric  operations.  This  tabulation  is  based 
on  the  figures  set  forth  in  the  company's  exhibit  No.  22  and 
the  property  values  set  forth  in  city's  exhibit  No.  4,  pages  1  and 
6,  and  exhibit  6,  page  1,  and  is  as  f cdlows : 

TABULATION  "E."— ELECTRIC  DEPARTMENT. 

Beprodaetioii 

COMPANY  coBt 

6/30/16 

Land  deroted  to  electric  operations   $8,745 

Power  plant  buUdings : 

Engine  room  80%  $10,861 

Boiler  room,  |  of  70% 12.660 

Transit  st  switch  house  2,000 

Water  st.  substation    2,000 

—  27,511 

Furnaces,  boilers,  and  accessories,  |  electric   31,865 

Steam  engines   19,228 

Electric  generators   74,435 

Accessory  electric  power  equipment   52,844 

Miscellaneous   power   plant  equipment    904 

Substation    equipment    19,685 

Poles   and   flztnres 86,457 

Underground   conduits    13,686 

Transmission   system    10,087 

Distribution    system    49.136 

Line  transformers  and  devices   29,718 

Electric  services   16,596 

Electric  meters 30,999 

Electric   meter   installations    3,645 

Municipal   street  lighting  system    43,052 

Commercial   arc  lamps    , 1,990 

Glower    lamps    206 

Electric  tools  and  implements    1,099 

Electric  laboratory   equipment    1,760 

$473,598 

Engineering  and  superintendence   2.507 

I^aw  expenses  during  construction , 5,0irk 

Taxes   during   construction    2,507 

Miscellaneous    construction    ezi>endltuEe8    2,507 

Interest  during  construction   30,100 

$516,234 
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TABULATION  «E."— Conrtmted. 

Proportion  of  geoeral  structures  and  equipment  as  per  petition : 

44%  of  land $12,000 

Buildings     28,678 

General    equipment    8,896    $49,574  f  21,811 

$538,045 

Working  capital,  including  materials  and  supplies   25,000 

Additions  to  fixed  capital  6/80/16  to  12/31/16 11.298 

Organization     2,442 

$576,785 
Less  full  accrued  depreciation  as  estimated  by.  Perkins  (minutes,  p« 
1870)     120,000 


$456,785 


CITY 

Land  used  in  electric  operations  $7,422 

Excluding  amount  in  general  structures   8,207 

Structures    used   in   electric   operations    (excluding   general 
structures)  : 

Engine  room,  100% $8,498 

Boiler   room,   20%    4,874 

House  for  purifying  tanks,  20%   125 

Coal  storage  and  trestle,  20%   591 

Substation    structures    ..••.••.  2,988 

ITumaoes,  boilers,  and  accessories,  20%  electric 

(Items  reclassified  to  correspond  with  company  allocation  would  be 

electric  generators   $54,68Cif;   accessor/   electric   power  equipment 

941,022) 


Cost  to 
reproduce 
12/31/16 

$4,215 


Electric  meters  and  Installatiooi 


Miscellaneous   construction   expenditures 


(3eneral  structures  and  equipment: 

Land    $9,008 

Buildings     25.792 

(yaieral  equipment   ....       7,039 


16,621 

18,745 

17,857 

23,754 

72,803 

660 

11,395 

48.532 

9.266 

6,122 

67.146 

25,690 

13,186 

27,181 

23,929 

863 

667 

1,685 


$374,657 
40.119 


$414,776 


Proportion  to  Elec.  Dept  35.6%. 
Proportion  to  Elec.  Dept.  35.6%. 
Proportion  to  Elec.  Dept.  about  68%  17,578 


Materials  and  supplies • , . « 

Working  capital 

Coal  storage,  city's  exhibit  5,  p.  1 

Administration,  organisation,  law  expenditures  during  constniotlon . 
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TABULATION  "E."— Continued. 

Increase  allocation  of  stmctnret  nse^l  in  electric  operation  to  make 
same  30%  for  engine  room  and  i  of  70%  for  boiler  room,  coal 
storage,  etc.  Add  $1,686  for  engine  room  and  $6,792  for  boiler 
room  pins  Hnsselman  orerheads  13.43% $    9,617 

Increase  allocation  of  furnaces,  boilers,  and  accessories  to  electric 

plant  to  make  same  50%  pins  Hnsselman  OTerheads  10.81%   ....  22,744 

Increase  allocation  of  land  occupied  by  boiler  room,  purifying  room, 
coal  storage,  and  ash  yard  to  make  same  60%  of  valuatloa  by 
Husselman 824 

Add  Husselman's  valuation  on  additional  land  comer  Elm  and  South 

streets    2,965 

Increased  allowance  for  transformers  Water  street  station — 

Company's  cost $13,600 

City's  allowance   8,700  4^00 

Husselman's  overhead  10.31% * 496 

Additional  allowance  on  electric  generators — 

City  Company 

Value.  Cost. 

2  200-kw.  rotaries •••.         $10,046  $16,000 

1  600-kw.  frequency  changer   ••            7,460  8,600 

1  800-k.  T.  a.  syn.  motor   3,672  4,800               6,783 

Husselman's  overheads  10.81%    694 

Add  10%  for  omissions  on  land,  general  structures,  underground 
conduits,  electric  services,  electric  meters  and  Installations,  mu- 
nicipal street  lighting  sywtem,  commercial  arc  lamps,  and  electric 

tools  and  implements ..>.,......... 0,682 

Add  6  %  for  omissions  on  steam  engines  and  transmission  system. .  1,172 

^81.844 

Less  depredation  estimated  by  Husselmsn $97,908 

Plus   proportion  of  depredation   on   increased   sllcfranoes 
based  on   Husselman's   percentages 11,690  109^698 


$421,746 


In  preparing  this  statement  we  have  taken  the  figures  of  the 
company  as  they  appear  in  its  exhibit,  but  have  changed  the 
allocation  in  respect  to  the  Elm  street  plant  in  accordance  with 
our  views  which  we  have  heretofore  presented.  We  have,  how- 
ever,  included  all  of  the  overheads  which  it  claims  and  a 
reasonable  amount  for  working  capitaL  On  this  basis  the  re- 
production cost  of  the  company's  property  would  be  $576,785. 
As  against  this  it  would  of  course  be  proper  to  deduct  the  amount 
of  accrued  depreciation  estimated  by  Mr.  Perkins  at  $120,000, 
and  this  would  give  the  net  value  of  the  properly  employed  in 
the  public  service  at  $456,785.  In  respect  to  tiie  figures  used 
by  the  city  in  its  exhibits,  we  have  changed  the  allocation  with 
regard  to  the  Elm  street  station  in  the  same  manner  as  we  did  . 
with  the  figures  of  tiie  company  in  this  connection.  We  have 
added  the  various  overheads  which  the  engineer  of  the  city  has 
testified  are  proper  and  also  the  amounts  allowed  for  working 

capital,  material  and  supplies,  etc.  C^  r\r\r^]^ 
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[6,  7]  While  counsel  for  the  city,  at  page  69  of  this  brief, 
says :  "As  the  question  whether  overheads  should  be  included 
in  the  valuations  as  above  discussed  is  a  legal  or  moral  question 
as  applied  to  the  facts  of  this  case,  rather  than  an  engineering 
question,  the  fact  that  Mr.  Ballard  has  allowed  a  substantial 
item  for  such  overheads.should  not  militate  against  our  contention 
that  no  allowance  therefor  should  be  made.  He  is  an  engineer, 
not  a  lawyer,  and  he  naturally  treated  the  subject  from  an  en- 
gineering, not  from  a  legal  or  moral,  standpoint.  He  has  been 
more  than  fair  and  liberal  with  the  company,"  yet  it  is  proper 
for  us  to  say  at  this  time  that  die  question  of  overheads  is  neither 
moral  nor  legal,  but  one  of  fact,  and  they  are  actual  and  real. 
The  city  employed  Mr.  Ballard  as  its  engineer,  and  we  believe 
it  should  be  bound  by  the  evidence  he  gave  in  respect  to  over- 
heads^ 

We  have  also  increased  the  city's  figures  for  some  of  the  elec- 
trical apparatus,  because  we  know  the  costs  to  the  company  were 
considerably  in  excess  of  the  amount  aUowed  by  the  engineer  of 
the  city.  We  also  know  that  many  of  the  other  \uiit  costs  used 
by  the  city's  engineer  are  less  than  the  actual  cost  to  the  comply. 
For  this  reason  w©  have  deemed  it  proper  to  make  certain  allow- 
ance on  account  of  omissions  which  increase  somewhat  the  city's 
figures.  It  is  but  natural  Ihat  there  would  be  many  omissions 
of  this  character  in  attempting  to  determine  a  r^rodnction  value 
in  the  manner  emplcr^ed  by  the  engineer  of  the  ci^.  Mf^y 
of  the  expenses  which  undoubtedly  have  been  incurred  over  a 
long  period  of  years  during  which  the  company  has  been  in 
operation  are  bound  to  be  lost  sight  of  in  making  up  a  reproduc- 
tion value,  where  the  engineer  does  not  have  the  opportunity  to 
work  with  the  figures  showing  the  actual  cost  to  the  corporation. 
The  reproduction  value  as  worked  out  by  us  on  this  basis  is 
$531,344.  Mr.  Huselman  estimated  that  the  depreciation  on 
the  property  was  $97,908,  and  to  this  we  have  added  an  amount 
to  cover  the  depreciation  on  such  increased  allowance  as  we  have 
made,  so  that  the  total  depreciation  which  it  is  proper  to  deduct 
from  the  city's  figure  is  $109,598.  This  leaves  the  preaent  value 
of  the  property  as  $421,746.  The  difference  between  this  figure 
and  that  of  the  company,  amounting  to  approximately  $35,000, 
is  made  up  to  a  large  extent  in  the  difference  allowed  by  the  two 
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engineers  for  interest  during  construction,  and  the  balance  is 
probably  due  to  differences  in  other  overheads  and  in  the  unit 
costs  for  various  items  of  property.  It  is  significant,  however, 
that  the  two  computations  can  be  brought  sq  closely  together,  and, 
if  our  method  of  revising  the  figures  of  both  the  city  and  the 
company  is  correct,  then  it  will  be  seen  that  there  is  really  not 
very  much  difference  between  the  parties  as  to  the  actual  value 
of  the  property  employed  in  the  public  service. 

[8]  The  company  asserts  that  it  is  entitled  to  a  substantial 
amount  for  going-concern  value,  and  in  its  eadiibit  No.  18-a  it 
attempts  to  show  that  it  is  entitled  to  at  least  $304,000  for  liiis 
purpose  as  a  minimum.  It  arrives  at  this  amount  by  certain 
formulas,  using  figures  from  the  books  of  the  company,  reports 
to  the  Commission,  and  other  records  of  the  corporation  over  the 
period  from  1897  to  1917.  It  claims  that  these  computations 
show  that  the  actual  deficiency  of  return  upoa  the  property 
employed  by  it  in  the  public  service  during  this  period,  without 
adding  the  deficiency  each  year  to  the  capital  entitled  to  a  return 
for  the  succeeding  year,  amounts  to  $304,782.  It  cites  the  case 
of  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  N. 
Y.  479,  51  L.R.A.(N'.S.)  1, 104  K  E.  911,  and  the  theory  adopt- 
ed by  the  special  committee  of  the  American  Society  of  Civil 
Engineers  appointed  to  formulate  principles  and  methods  for  the 
valuation  of  railroad  property  and  other  public  utilities.  While 
the  argument  of  the  company  may  be  sound,  yet  we  do  not  tiiink 
it  can  be  supported  by  the  facts  in  this  case.  The  Lockport 
Light,  Heat,  &  Power  Company  bought  the  property  of  two 
separate  corporations  as  it  existed  on  or  about  January  1,  1908. 
It  acquired  all  of  the  physical  property  owned  by  those  com- 
panies as  of  that  date,  including  their  contracts,  franchises, 
rights,  privileges,  etc.,  free  and  clear  of  all  lien  and  debts  ex- 
cepting the  outstanding  bonds  of  the  Lockport  Gas  &  Electric 
Light  Company,  amounting  to  $300,000,  and  delivered  in  ex- 
change therefor  a  certain  amount  of  stock  and  bonds.  It  started 
its  business  as  the  owner  of  the  property  of  those  underlying  cor- 
porations, and  it  must  be  assumed  that  for  the  purchase  price 
it  acquired  such  intangible  assets  as  going-concern  value,  right 
to  do  business,  development  expenses,  etc  In  other  words,  the 
owners  of  the  underlying  properties  had  expended  such  amount 
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as  might  have  been  necessary  to  acquire  these  intangible  assets, 
and  they  were  included  in  the  purchase  price.  The  new  com- 
pany did  not  acquire  the  right  to  tax  the  people  in  the  city  of 
Lockport  for  any  going  value  or  deficiency  of  return  in  those 
early  years  prior  to  1907,  for  the  owners  of  the  properties  dur- 
ing that  period  made  no  claim  that  they  were  entitled  to  any- 
^ng  on  tliat  account  so  far  as  the  record  in  this  case  discloses. 
We  are  of  the  opinion  that  they  parted  with  this  intangible  asset, 
for  such  it  can  be  termed,  when  they  parted  with  the  properties 
for  a  certain  specific  price  representing  on  the  surface  at  least 
what  they  considered  the  assets  to  be  worth.  To  hold  otherwise 
would,  we  believe,  be  manifestly  unfair  to  the  present  and  fu- 
ture customers  of  the  Lockport  company.  As  a  matter  of  fact 
that  corporation  has  never,  sustained  any  of  those  losses  in  the 
years  in  question,  "due  to  losses  or  expenditures  which  were  nec- 
essary and  proper  in  developing  efficiency  and  economy  of  opera- 
tion and  in  establishing  a  business,"  using  the  words  of  Judge 
Miller  in  the  Kings  County  Case,  for  the  reason  that  it  never 
came  into  existence  until  the  year  1907  and  it  was  not  until  De- 
cember 21  of  that  year  that  this  Commission  made  an  order  au- 
thorizing it  to  purchase  the  property  of  the  two  corporations 
hereinbrfore  referred  to;  so,  while  we  recognize  that  deficiency 
of  return  or  going  value  or  whatever  it  may  be  termed  is  some- 
thing to  be  reckoned  with,  and  must  always  be  given  full  con- 
sideration in  a  rate  case,  yet,  in  the  matter  that  is  now  before 
us,  we  must  and  do  determine  that  the  question  of  going-concern 
value  must  be  dealt  with  for  the  years  1908-1916  inclusive  only, 
and  if  we  find  there  is  such  a  deficiency  a  proper  allowance 
should  be  made  therefor  in  ascertaining  the  valuation  upon 
which  the  company  is  entitled  to  a  reasonable  return.  While 
the  company  attempts  to  show  that  it  could  fairly  justify  a  claim 
of  going^eoneem  value  to  the  extent  of  $304,000,  as  above  men- 
tioned, yet  its  engineer  stated  on  the  hearing  that  it  was  realized 
that  it  could  not  reasonably  expect  to  earn  a  return  on  that 
amount,  because  the  company  could  not  exact  rates  which  would 
enable  it  to  obtain  that  return,  and  that  it  was  believed  that  it 
^ould  be  allowed  at  least  $95,000  for  going  value  or  deficiency, 
which  represents  the  accumulation  in  that  respect  from  the  year 
1897  to  1908,  notwithstanding  the  fact  that  in  its  exhibit  No. 
P.U.R.1918C.  '  r^  1 
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18-a  it  arrives  at  a  deficiency  of  $241,466  for  the  period  from 
1908  to  1916  incluBive. 

The  city  contends  that  no  allowance  should  be  made  for  going 
value,  because  the  company  has  had  a  fair  return  upon  all  of  its 
electrical  property  during  the  yeairs  1908  to  1916  inclusive,  and 
its  engineer  attempts  to  justify  this  by  certain  figures  which 
appear  in  city^s  exhibit  No.  6  at  page  7.  These  computations 
were  made  by  taking  the  reproduction  value,  depreciated  value, 
and  investment  value  as  of  December  31,  1916,  as  determined 
by  the  city's  engineer,  and  then  working  bade  to  and  including 
the  year  1908.  For  this  latter  year  it  appears  by  this  exhibit 
that  the  value  of  the  depreciated  property  is  oaily  $10,658  less 
than  the  cost  of  reproductic«i  new  of  the  same  property.  It  is 
apparent  that  this  is  incorrect,  because  some  of  the  property  in 
the  electric  department  had  been  in  service  as  far  back  as  1894 
at  least,  and,  beyond  that,  Mr.  Crowell  found  that  the  physical 
value  of  this  property  in  1907  was  $290,953.76,  without  making 
any  allowance  whatever  for  working  capital  Beyond  this,  the 
investment  value  which  Mr.  Ballard  takes  as  a  starting  point  at 
December  31,  1916,  includes  $31,718  for  working  capital,  mate- 
rial and  supplies,  and  administration,  organization,  and  other 
expenses;  and  it  must  be  assumed  that  these  same  figures,  or  a 
substantia  part  of  than,  are  included  in  the  investment  value 
at  the  beginning  of  the  year  1908,  which  is  placed  at  $246,525. 
In  considering  this  exhibit  it  must  also  be  borne  in  mind  that 
only  20  per  cent  of  the  reproduction  cost  of  ihJb  furnaces,  boilers, 
and  accessories  has  been  allocated  to  the  electric  plant,  also  20 
per  cent  of  the  power-plant  structures  occupied  by  the  boiler 
room.  Apparently  no  allowance  haa  been  made  for  retirements, 
and  the  return  is  figured  on  the  value  of  the  property  at  the 
beginning  of  each  year.  The  amount  allowed  as  a  return  upon 
the  investment  has  been  figured  on  the  basis  of  7  per  cait.  For 
the  purpose  of  showing  that  the  method  employed  by  Mr.  Ballard 
in  making  these  computations  was  incorrect,  the  company,  in 
connection  with  its  evidence,  introduced  exhibit  No.  27,  which 
its  witness  Wheder  testified  was  prepared  by  him.  He  stated 
that  he  had  taken  the  figures  presented  by  the  city's  engineer  and 
had  carried  the  computation  back  to  the  year  1897,  using  the 

same  methods  as  those  employed  by  the  engineer  in  preparing 
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the  figures  which  we  have  just  been  discussing,  and  that  the  result 
showed  that  the  cost  of  reproducing  the  depreciated  properly  as 
of  June  30^  1897,  was  aiwut  $4,734,  and  the  value  of  the  depre- 
ciated properly  at  that  tine  was  about  $15,311.  We  think  these 
figures  speak  for  themselves.  Suffice  it  to  say  that,  even  as  far 
back  as  1897,  the  city  of  liockport  was  being  supplied  with  elec- 
tricity for  lighting  and  power  purposes  by  the  Lockport  Gas  & 
Electric  Company,  its  streets  wwe  lighted  by  electricity,  and  it 
is  doubtful  if  this  could  be  done  at  all  successfully  by  a  plant 
which  could  be  reproduced  new  for  the  modest  sum  of  $4,734. 

[9]  The  figures  presented  in  the  cit/s  exhibit  Na  6,  at  page 
7,  which  we  have  been  discussing,  are  the  ones  on  which  tbe 
city  relies  as  establishing  the  fact  that  the  company  has  earned 
a  fair  return  on  its  property  after  providing  for  all  its  fixed 
charges  and  depreciation.  A  return  on  the  investment  of  7  per 
cent  is  assumed  to  be  reasonable  and  sufficient.  It  is  apparent 
what  a  very  substantial  change  there  would  be  in  the  results 
diown  on  this  exhibit  if  the  proper  allocation  was  made  of  the 
Elm  street  steam  plant  and  the  return  was  figured  on  the  basis 
of  8  per  cent  of  the  value  of  the  piroperty.  As  regards  the  rate 
of  return,  there  are  of  eouree  dijflferences  of  opinion.  S<Mne  will 
argue  that  6  per  cent  is  a  fair  return,  citing  the  Consolidated 
Gas  Case  as  an  authority.  On  the  other  hand  there  are  deci- 
sions of  this  Commission,  as  weU  as  that  of  the  first  district, 
in  which  a  rate  of  8  per  cent  has  been  found  reasonable  for 
companies  doing  a  larger  volume  of  business,  and  which  are 
perhaps  more  prosperous  than  the  Lockport  company.  We  know 
that  in  recent  years  the  cost  of  money  for  companies  such  as 
the  one  now  before  us  has  been  steadily  increasing,  particularly 
where  the  corporation  is  not  earning  enough  to  provide  a  proper 
depreciation  reserve  out  of  its  earnings.  During  the  past  three 
years  it  has  been  possible  at  almost  any  time. to  invest  money 
in  far  more  reliable  securities  than  those  of  the  Lockport  com- 
pany, at  rates  which  will  give  a  return  equal  to  and  in  many 
instances  in  excess  of  8  per  cent.  Then,  again,  it  is  a  well- 
known  fact  that  the  securities  of  a  corporation  the  size  of  the 
Lockport  company  are  not  in  demand.  They  have  no  ready 
market,  and  the  holders  are  not  able  to  dispose  of  them  readily 
in  case  it  is  desired  to  sell  them  or  becomes  necessary  so  to  do. 
P.U.R.1918C. 
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We  know  that  at  the  present  time  it  is  difficult,  if  not  impos- 
sible, for  such  a  company  to  sell  its  securities  at  any  price ;  and 
the  fact  that  the  company  might  be  abk  to  pay  its  stockholders^ 
a  return  of  8  per  cent  on  their  investment  would  not  make  any , 
substantial  demand  for  them.  Beyond  this  it  is  not  known  how 
long  the  present  situation  is  to  prevail.  People  who  are  versed 
in  financial  matters  believe  that  rates  for  money  will  be  high 
for  several  years  after  the  present  unusual  conditions  have  be- 
come a  thing  of  the  past  and  the  world  has  been  restored  to 
normal  conditions.  We  believe  that  those  who  invest  their  money 
in  the  service  of  the  public  in  a  city  the  size  of  Lockport,  and 
assume  all  of  the  risks  incidental  thereto,  and  attempt  to  give 
people  the  service  to  which  they  are  entitled,  should  receive  a 
return  of  8  per  cent  on  their  investment,  and  that  the  sum  is 
reasonable  and  fair.  The  state  of  New  York  is  not  a  pioneer  in 
recognizing  that  such  a  return  is  not  unreasonable,  for  decisions 
to  that  effect  have  been  made  throughout  the  country  and  in  sec- 
tions where  the  rates  for  money  are  as  reasonable  in  ordinary 
times  as  they  are  in  New  York.  We  therefore  consider  that  the 
Lockport  company  is  entitled  to  a  return  of  8  per  cent  upon 
the  value  of  the  property  employed  in  its  electric  department  in 
the  public  service. 

In  order  to  show  what  the  result  has  been  of  the  company^s 
operations  since  1907,  we  have  prepared  two  s^  of  figures,  the 
first  one  of  which  is  as  follows: 
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The  method  employed  in  determining  the  deficiency  of  return 
is  explained  in  detail.  The  figures  representing  the  average 
capital  investment  make  no  allowance  for  the  related  overheads 
during  construction,  such  as  engineering  and  superintendence, 
taxes,  insurance,  law  expenses,  and  miscellaneous  construction 
expenditures  which  existed  as  a  part  of  the  cost  of  the  property 
as  of  January  1,  1908.  That  there  were  such  overhead  expenses 
is  beyond  question,  and  the  various  statements  which  we  have 
heretofore  referred  to  at  length  support  this  conclusion.  But 
even  taking  the  bare  labor  and  material  costs  with  such  over- 
heads as  may  have  been  included  since  1908,  which  we  know  are 
small  in  amount,  and  it  appears  that  the  deficiency  of  return 
on  an  8  per  cent  basis  since  1907  has  been  $96,485.  Some  ex- 
planation should  perhaps  be  made  at  this  time  of  the  method 
used  in  determining  the  amount  of  operating  expenses  of  the 
company  during  those  years.  The  principal  difference  between 
the  company  and  the  city  during  the  period  under  considera- 
tion is  due  to  an  error  in  distributing  the  expenses  of  the  Eace 
street  station  and  the  allocation  of  the  expenses  of  the  Elm 
street  boiler  plant.  Mr.  Ballard  made  his  allocation  of  expenses 
for  the  Elm  street  station  on  the  same  basis  that  he  used  in 
allocating  the  physical  property;  namely,  80  per  cent  to  steam 
and  20  per  cent  to  electric  For  the  reasons  which  we  have  ex- 
plained at  length,  we  do  not  think  this  is  the  proper  division, 
and  w^  have  divided  the  expenses  on  the  same  basis  as  we  divided 
the  physical  property.  On  this  basis  we  find  that  the  operating 
expenses  for  1916  are  as  follows : 
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TABULATION  "G." 

IdliS  ExpexMes. 


Total. 


Chargeable  to 

Eaectrlc 
Department. 


Baalf. 


Poel  and  handling 

Boiler  labor  

Engine  labor  

Electric  labor  


Water   

Lnbrlcants  

Production  supplies 
Station  expenses  ... 


Repairs,   furnaces,  and  boilers 

Boiler  app. 

Steam  ace 


Bedp.  engines  . 
Pr.  plant  Didgs. 
Ace.  elec.  eqmp. 


181,126 

2JS19 

992 

972 

1,662 


Superintendence 


4221 
474 

2.809 
1.924 

18 
78 
9 

687 


19,460 
795 
992 
972 

475 

237 

1466 

962 

2 

18 

61 

9 


EasJ 


sis 


6  lb. 
Fuel 
AH 
An 


Fuel  basis 

50% 

50% 
50% 
50% 

All 

66% 

All 


hr. 


268  60% 


Total  Elm  street  plant  116,917 

Expenses  Bace  street  8,921 

Niagara  power  ^ 62jt07 

Water  power  11,392 

Total  production  expenses 98,814 

Total  transmission  expenses  '. 828 

Total  distribution    expenses 9,880 

Total  utilization   expenses   * \ 6,731 

Total  commercial  expenses  8,201 

Total  promotion   expenses    3,737 

Total  general  expenses  22,006 

$188,914 
Less  duplicate  charges 1,478 

Total    1182,441 

To  the  amount  of  $132,441  representing  the  operating  ex- 
penses as  shown  on  the  foregoing  statement,  we  must  of  course 
add.  taxes  and  depreciation.  We  have  assumed  that  6  pounds 
of  coal  per  kw.  hr.  is  a  fair  charge  to  the  electric  department 
in  1916  by  reason  of  the  small  amount  of  electricity  generated 
at  the  Ehn  street  station.  Mr.  Perkins  and  Mr.  Ballard  both 
estimated  it  at  4  pounds,  but  the  amount  of  coal  used  would 
have  been  much  piore  than  5  pounds  if  the  plant  had  been  oper- 
ated as  a  separate  electric  station.  Even  on  the  basis  of  6  pounds 
per  kw.  hr.  and  with  the  distribution  for  1916  as  shown  in  the 
forgoing  statement,  there  is  but  little  difference  between  the 
figures  of  the  city  and  the  company  when  the  difference  in 
the  allocation  of  the  expenses  is  taken  into  consideration.  We 
have  followed  the  same  method  of  allocating  the  expenses  of 
the  Elm  street  station  during  the  years  prior  to  1916,  except 
P.U.R.1918C. 
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that  we  have  taken  the  fuel  on  the  basis  of  4  pounds  per  kw.  hr. 
which  was  agreed  to  by  both  Ballard  and  Perkins. 

The  following  tabulation  was  prepared  in  the  same  way  as  the 
statement  marked  "F,"  except  that  the  fixed  capital  at  the  be- 
ginning of  1908  was  the  amount  determined  by  Mr.  Crowell 
in  his  report,  and  to  that  figure  there  has  been  added  the  amount 
expended  for  net  additions  to  the  property  during  the  subsequent 
years,  as  shown  by  the  books  of  the  corporation : 

P.U.R.19180. 
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The  deficiency  of  return  determined  in  this  manner  for  the 
period  in  question  amounts  to  $111,836,  and  is  probably  more 
nearly  correct  than  the  amount  of  $96,485}  due  to  the  method 
employed  in  making  the  determination.  It  is  interesting  to  note 
that  there  has  been  a  deficiency  of  return  in  every  year  begin- 
ning with  1908,  except  in  1916,  when  the  company  had  a  sur- 
plus over  and  above  a  return  of  8  per  cent  on  its  investment 
after  making  due  allowance  for  its  operating  expenses,  taxes, 
and  depreciation.  It  is  desirable  that  the  company  should  earn 
something  more  than  the  bare  8  per  cent  return  upon  its  invest- 
ment, so  that  it  may  have  a  surplus  and  be  able  to  provide  for 
contingencies.  This  all  goes  to  improve  the  financial  structure* 
of  the  organization  and  help  its  credit.  That  it  was  able  to 
make  this  showing  in  1916  is  probably  accounted  for  by  the 
additional  earnings  derived  by  the  company  in  that  year  be- 
cause of  the  revision  of  its  rates  which  went  into  effect  Novem- 
ber 1,  1915,  by  the  readjustment  which  we  have  made  in  its 
power  bills  hereinbefore  referred  to  at  length,  and  in  part  also, 
we  presume,  because  of  the  additional  volume  of  business  trans- 
acted by  the  company  in  the  year  1916.  The  figures  in  the  state- 
ments ^T"  and  *^"  deem  to  support  the  contention  of  the  com- 
pany that  it  was  entitled  to  have  an  increase  in  the  rates  which 
were  in  force  in  Lockport  when  this  proceeding  was  first  com- 
menced. 

[10]  Now  let  us  consider  the  vexing  question  of  rates  which 
seems  to  be  the  cause  of  all  the  controversy.  As  we  have  here- 
tofore stated,  the  rates  which  have  been  attacked  were  author- 
ized by  the  order  of  the  CcHnmission  made  on  October  5,  1915, 
and  they  went  into  effect  on  November  1,  1915.  They  were 
agreed  to  by  the  city,  the  company,  and  the  Commission*  As 
between  those  and  the  ones  now  adopted  by  Mr.  Ballard,  as  the 
engineer  of  the  city,  there  are  material  and  fundamental  dif- 
ferences. The  rates  now  in  force  were  intended  to  be  as  simple 
and  workable  as  possible,  and  to  follow  the  general  trend  of 
service  costs  so  that  each  class  and  each  individual  would  pay 
the  amounts  which  bear  some  relation  to  the  expense  to  which 
the  company  is  subjected  in  serving  electricity  to  its  customers. 
The  rates  proposed  by  Mr.  Ballard  are  based  on  general  aver- 
age principally,  and  have  not  been  prepared  upon  any  of  the 
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bases  which  are  now  recognized  as  being  proper  and  desirable 
in  connection  with  the  sale  of  electrical  energy.  It  is  true  that 
tiiey  are  simple,  and  possibly  they  may  be  preferred  by  some 
of  the  consumers  in  Lockport,  but  we  doubt  if  any  substantial 
proportion  of  the  customers  of  the  company  would  seriously 
advocate  such  a  rate  if  they  fully  understood  that  it  resulted 
in  many  consumers  paying  much  less  than  it  costs  the  company 
to  serve  them,  while  others  paid  a  substantial  amount  above  the 
cost  We  think  the  fair  and  equitable  way  is  for  each  user  of 
electricity  in  sm^U  quantities  to  pay  his  fair  share  and  no  more. 

The  principal  attack  was  made  on  the  service  charge  for  resi- 
dence lighting.  It  was  argued  that  the  small  consumer  was 
made  to  pay  more  than  a  fair  amount  for  his  electricity,  and 
that  there  was  no  justification  for  such  a  chaige.  Because  an 
increase  is  made  in  the  amount  that  the  small  consumer  has  paid 
in  the  past,  due  to  the  fact  that  he  has  not  been  paying  his  fair 
share  of  the  burden  incident  to  his  service,  is  no  reason  why  he 
should  get  that  service  at  the  expense  of  the  other  consumers 
who  use  larger  quantities  of  electricity.  We  have  never  seen 
any  plausible  explanati(m  of  the  theory  that  the  consumer  of 
small  quantities  of  electricity  should  be  supplied  at  less  than 
the  cost  to  the  company  serving  him.  As  a  matter  of  fact  such 
a  claim  cannot  be  successfully  defended.  It  is  argued  that  the 
service  charge  raises  the  rate  of  the  small  consumer,  who  is 
least  able  to  pay,  and  lowers  that  of  the  larger  consumer,  who 
is  presumably  in  better  financial  circumstances,  yet  we  will  not 
presume  to,  nor  does  the  law  require  us  to,  compel  a  company 
supplying  electricity  to  furnish  it  to  the  small  consumer  at 
less  than  cost  and  at  the  expense  of  those  who  may  be  better  able 
to  pay;  and  yet  this  is  the  inevitable  result  if  electricity  is  sold 
for  residence  lighting  purposes  on  a  flat  kilowatt-hour  basis. 

Rate  making  in  the  early  years  of  electrical  development  and 
at  the  time  when  the  rates  prevailing  in  Lockport  were  contin- 
ued in  force  pursuant  to  the  stipulation  made  in  case  74  was 
not  understood  as  well  as  it  is  to-day,  and  the  rates  of  the  small 
companies  for  lighting  and  power  purposes  were  usually  based 
on  quantity  consumption  without  regard  to  the  cost  of  the  serv- 
ice, whidi  was  supposed  to  be  absorbed  in  the  charge  for  the 
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otherwise  the  companies  would  not  have  been  able  to  earn  their 
operating  expenses  and.  ordinary  fixed  charges,  to  say  nothing 
about  a  return  on  their  investment.  As  time  went  on,  changes 
in  rates  were  found  to  be  necessary,  due  to  the  demands  of  the 
business,  the  necessity  for  increasing  the  output,  and  in  order 
to  make  the  use  of  electricity  not  only  desirable,  but  profitable 
for  both  parties.  So  far  as  the  sale  of  power  for  industrial  pur- 
poses is  concerned,  it  was  found  many  years  ago  that  there  had 
to  be  something  in  the  nature  of  a  fixed  charge  paid  by  the  con- 
sumer to  represent  the  cost  of  serving  him,  so  that  the  company 
would  be  reimbursed  for  the  investment  which  was  required  to 
enable  it  to  supply  the  electricity,  whether  the  customer  used 
it  or  not.  This  was  and  is  known  as  the  demand  charge,  and  is 
in  use  almost  universally  by  companies  selling  power  for  indus- 
trial purposes,  and  it  is  recognized  as  right  and  proper.  If  we 
call  this  a  service  charge  it  is  the  same  thing.  For  years  there 
has  been  a  demand  charge  paid  by  power  users  in  Lockport,  and, 
so  far  as  we  know,  it  has  never  been  seriously  attacked  imtil 
the  present  case.  No  facts  were  presented  by  the  engineer  of 
the  city  as  supporting  his  claim  that  the  rate  schedule  presented 
by  him  waa  a  proper  one,  and  better  ior  all  concerned  than  the 
one  now  in  force.  The  principal  justification  from  his  stand- 
point was  that  the  rate  which  he  proposed  was  in  his  opinion 
a  good  one  and  would  produce  sufScient  revenue  to  enable  the 
company  to  earn  a  proper  return  on  its  investment.  As  against 
the  opinion  so  expressed  by  him  we  find  a  rate  in  force  which 
meets  the  views  of  practically  every  engineer  who  has  studied  the 
subject  of  electric  rates  from  the  time  of  Wright  and  Hopkinson 
down  to  the  present  day. 

We  could  present  numerous  citations  in  support  of  the  form 
of  rate  schedule  which  has  been  subject  to  so  much  criticism 
in  this  case.  The  Commission  discussed  at  some  considerable 
length  the  subject  of  rates  for  electricity  in  the  Buffalo  Rate 
Case,  3  P.  S.  C.  (2d  Dist.  IST.  T.)  739-802,  and  the  funda- 
mental principles  there  brought  out  show  conclusively  that  much 
more  than  the  mere  number  of  kilowatt  hours  used  by  any  con- 
sumer must  be  considered  if  those  who  use  electricity  are  to  be 
fairly  treated.  Mr.  Ballard  presented  a  number  of  curves  to 
show  the  operation  of  the  present  and  his  proposed  rates.     We 
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are  at  a  loss  to  understand  why  these  were  introduced  in  evi- 
dence, because  they  present  the  best  argument  against  the  rates 
proposed  by  him  and  in  favor  of  those  now  in  force.  While  it 
is  true  that  the  present  rates  do  not  in  all  cases  make  a  smooth 
curve,  and  do  not  follow  exactly  the  trend  which  might  be  de- 
sired, yet  they  make  no  such  broken  and  imreasonable  curve  as 
do  those  of  the  Ballard  rates.  Mr.  Ballard  admitted  that  the 
cost  of  serving  an  ordinary  residence  customer  would  be  at  least 
$1  per  month,  and  it  might  be  as  much  as  $1.50  per  month,  ex- 
clusive of  the  energy  charge.  He  frankly  stated  that  60  cents 
per  month  is  not  enough  to  cover  interest,  depreciation,  taxes, 
and  cost  of  taking  care  of  the  meter.  These  costs  do  not  dis- 
appear as  soon  as  the  consumer  begins  to  use  electricity,  they 
do  not  change  at  all,  but  remain  constant,  and  after  making  the 
necessary  investment  to  give  the  service,  reading  the  meter,  mak- 
ing out  the  customer's  bill,  and  doing  the  necessary  bookkeeping, 
which  is  incidental  to  his  business  relations  with  the  company, 
the  only  additional  expense  involved  in  supplying  him  with 
electricity  is  the  cost  of  the  electricity  itself,  including,  of  course, 
the  transformer  losses,  which  are  continuous  during  the  hours 
when  current  is  on  the  line.  If  it  costs  exactly  the  same  to 
render  service  to  two  adjacent  residences,  except  as  to  the  elec- 
tricity actually  furnished,  why  should  the  cost  for  one  become 
twice  as  much  as  the  other  as  soon  as  one  of  these  resid^aces 
uses  10  kw.  hours  and  the  other  20  kw.  hours,  and  what  is  there 
to  justify  diarging  one  twice  as  much  as  the  other  ?  Why  should 
not  the  customer  who  wishes  to  use  any  considerable  amount  of 
electricity  be  able  to  get  it  substantially  at  cost  after  he  has 
paid  the  fixed  charges  of  serving  him  ?  Most  of  the  current  used 
in  Lockport  is  purchased  at  a  price  of  $16  per  h.  p.  If  a  resi- 
dence only  used  electricity  for  two  hours  a  day,  the  current  alone 
would  cost  the  company  less  than  3  cents  per  kw.  hr.  and  if 
electricity  is  used  more  hours  per  day  the  cost  per  kw.  hr.  would 
be  less.  If  the  kilowatt-hour  rate  was  made  3  cents,  the  service 
chai^  would  have  to  be  $1.15  per  month,  in  order  to  produ^ 
the  same  amount  of  revenue.  In  the  original  petition  in  this 
case  a  careful  and  elaborate  cost  analysis  was  submitted,  show- 
ing that  the  "customer"  cost  amounts  to  $22.80  per  year,  exclu- 
sive of  "capacity"  and  "current"  cost.     There  is  also  the  tes- 
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timony  of  Mr.  Ballard  in  the  record,  that  the  customer  cost  will 
be  at  least  $1  per  month.  From  the  facts  which  have  been  pre- 
sented in  this  case  an  equitable  rate  for  residence  lighting  in 
Lockport  would  be  a  service  charge  of  something  in  excess  of 
$1  per  montii,  and  an  energy  charge  of  something  less  than  3 
cents  per  kilowatt  hour.  The  representatives  of  the  company, 
as  well  as  those  of  the  city,  and  the  Commission  who  were  in- 
strumental in  working  out  the  existing  rate,  fully  recognized 
that  the  service  charge  ought  to  be  more  than  75  cents  per  month 
and  the  enei^  charge  lower  than  the  one  which  was  fixed,  but 
it  was  considered  that  it  would  be  inadvisable  to  go  any  further 
than  they  did  along  lines  which  w^e  new  in  respect  to  the 
method  of  selling  electricity  in  Lockport,  and  which  would  mate- 
rially affect  many  consumers  who  prior  to  that  time  had  not 
been  paying  a  fair  charge  for  the  service  rendered  to  them.  The 
same  observations  which  have  been  made  with  regard  to  the 
residence  lighting  might  be  applied  to  other  classes  of  service 
in  Lockport,  and  it  could  be  easily  shown  that  the  service  or 
demand  charges  should  be  higher,  and  tiie  energy  charge  lower. 
If  we  were  inclined  to  recommend  any  revision  in  the  present 
rates,  we  believe  it  should  be  in  the  opposite  direction  from  that 
recommended  by  the  engineer  of  the  city.  The  present  rate 
schedule  is  probably  not  perfect,  and  we  presume  none  of  them 
ever  are,  but  yet  we  do  not  see  that  anything  has  been  presented 
in  this  record  to  show  that  the  rates  proposed  by  the  city  are 
better  than  the  ones  now  in  force,  nor  has  there  be^i  presented 
any  good  reason  why  they  should  be  adopted,  having  in  mind 
the  correct  principles  which  should  be  applied  in  determining 
proper  rates  for  selling  electricity. 

We  believe  that  Mr.  McClellan,  in  his  report  to  the  city,  well 
stated  the  case  when  he  said : 

^There  are  three  elements  of  cost  connected  with  the  service 
of  electricity  to  a  consumer. 

"First,  the  company  has  certain  expenses  of  which  bookkeep- 
ing, meter  reading,  biUii^,  collecting,  etc.,  are  typical  for  every 
consumer,  whether  he  takes  any  service  or  not  These  are  the 
so-called  consumer  costs. 

"Second,  inasmuch  as  the  consumer  has  the  right  to  take 
energy  for  lighting  or  power  at  any  time  he  pleases,  without 
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warning,  simply  by  closing  a  switch^  the  company  must  main- 
tain lines  and  generating  capacity;  must  keep  voltage  or  prep- 
sure  on  the  consumers'  lines,  and  be  all  ready  to  give  him  service 
whether  he  closes  his  switch  and  takes  service  or  not.  This  is 
the  so-called  demand  cost,  or  readiness-td-serve  charge,  and  its 
magditude  for  any  given  consumer  depends  somewhat  upon  its 
maximum  demand. 

"Third,  if  the  consumer  takes  energy  for  lighting  or  power, 
the  company  is  put  to  further  expense.  In  a  steam  plant,  it 
must  bum  more  coal.  It  must  always  use  more  oil,  put  in 
larger  conductors,  have  greater  loss,  etc.  The  cost  of  the  energy 
is  more  or  less  in  direct  relation  to  the  amount  of  energy  used. 

"In  many  cases  the  total  rate  for  service  is  expressed  by  three 
.separate  and  distinct  rates  corresponding  to  each  of  the  above 
costs.  This  is  called  a  three<diarge  rate.  It  should  not  be  in- 
ferred that  this  rate  is  always  a  carefully  calculated  rate  from 
accurately  allocated  expenses.  First  of  all,  it  is  difficult  to  make 
a  satisfactory  allocation  of  the  total  expense  of  service  into  these 
three  divisions.  Second,  even  if  it  were  possible  to  obtain  accu- 
racy, various  commercial  conditions,  especially  if  the  company 
has  a  history  of  rate  making,  prevent  a  strict  adherence  to  the 
calculated  quantities. 

'Trequently  the  expression  of  the  rate  is  ^simplified'  by  com- 
bining in  a  variety  of  ways  these  three  rates  to  form  two  rates. 
The  rate  itself  is  not  necessarily  changed  a  particle,  merely  its 
expression.  The  expression  is  changed  merely  because  commer- 
cially it  may  be  more  attractive  to  the  consumer.  As  a  matter  . 
of  fact,  the  simplification  is  only  apparent  because  the  simplest 
rate  is  the  three<5harge  rate.  The  latter  undoubtedly  looks  more 
complex.  Frequently,  for  certain  classes  of  service,  a  further 
'simplification'  is  introduced  by  various  forms  of  block-energy 
rates.  In  this  case  the  demand  and  customer  charge  do  not 
specifically  appear,  but  are  introduced  by  making  the  first  block 
of  energy  cost  more  than  succeeding  blocks. 

"It  is  important  to  note  that  all  these  different  e:q>rea6ions  do 
not  necessarily  change  the  rate  itself. 

^'The  Irtducing  Feature: 

"The  object  of  every  business  man  having  any  investment  on 
which  he  must  earn  a  return  is  to  make  use  of  that  investment 
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to  the  greatest  extent  possible.  It  is  only  by  doing  this  that 
the  greatest  profit  can  come  to  the  merchant  and  the  greatest 
benefit  to  his  customers.  In  other  words,  greatest  profit  and 
lowest  rates.  Any  rate,  therefore,  which  does  not  induce  the 
greatest  use  of  the  poWer-house  capacity  is  not  economically  cor- 
rect and  should  be  adjusted.  A  proper  rate  will  always  iriduce 
a  customer  to  keep  his  maximum  demand  as  low  as  possible,  and 
to  make  use  of  his  demand  the  greatest  number  of  hours  pos- 
sible,'' 

We  think  it  might  be  well  to  mention  at  this  time  that,  when 
the  company  first  made  its  application  for  permission  to  increase 
its  rates,  there  were  many  of  its  customers  who  paid  nothing 
whatever  in  some  months  for  the  service  which  the  company  was 
rendering.  Some  were  residence  customers  and  some  were  power 
customers.  A  list  was  given  showing  the  earnings  during  the 
month'  of  April,  1912,  from  thirty  customers  having. 6  h.  p. 
motors  installed.  The  lowest  amount  paid  by  any  of  these  cus- 
tomers was  76  cents,  and  the  maximum  $9.15.  A  similar  list 
of  113  general  lighting  customers  was  submitted  for  the  month 
of  April,  1912,  showing  that  a  large  number  of  them  used  no 
electricity  at  all,  and  the  minimum  bill  rendered  to  any  of  them 
was  8  cents  and  the  maximum  was  74  cents.  Another  list  was 
submitted  of  143  residence  customers,  some  of  whom  used  no 
electricity,  and  the  minimum  bill  rendered  to  any  of  these  cus- 
tomers was  8  cents  and  the  maximum  was  68  cents.  A  state- 
ment was  also  submitted  showing  the  connected  load  and  the 
,  amount  of  the  bills  for  41  power  customers  for  the  same  month, 
the  installed  capacity  of  the  motors  ranging  from  ^  h.  p.  to  105 
h.  p.,  and  some  of  these  customers  used  no  electricity  during 
the  month,  while  the  minimum  bill  rendered  to  any  of  them  was 
77  cents  and  the  maximum  bill  was  $12.60,  and  the  charge  for 
electricity  to  the  customer  having  the  105  h.  p.  installation 
amounted  to  only  $12.  We  think  these  illustrations  speak  for 
themselves,  and  conclusively  demonstrate  the  inequality  of  the 
rates  which  prevailed  in  Lockport  prior  to  the  revision  which 
was  approved  by  the  Commission. 

[11]  Before  we  leave  this  discussion  of  rates,  it  may  be  of 
some  interest  to  call  attention  to  one  of  the  tabulations  which 
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rates.  The  figures  are  shown  on  pages  12  to  18  inclusive  of 
the  city's  exhibit  5.  The  purpose  of  this  statement  was  to  show 
the  average  rate  paid  by  a  customer  for  the  electricity  purchased 
by  him  for  the  months  of  July  and  December,  and  also  to  point 
out  the  great  difference  in  such  average  rate  as  applied  to  the 
users  of  different  quantities  of  electricity.  According  to  these 
computations  the  customer  who  used  6  kw.  hr.  in  July  and  10 
kw.  hr.  in  December  paid  an  average  rate  for  the  two  months 
of  14.4  cents  per  kw.  hr,,  while  the  customer  who  used  22  kw.  hr. 
in  July  and  45  kw.  hr.  in  December,  for  example,  paid  an  aver- 
age rate  per  kw.  hr.  of  6.8  cents.  This  is  certainly  an  ingenious 
way  of  pointing  out  that  a  discrimination  is  caused  by  tiie  pres- 
ent method  of  charging  for  dectricity  used  by  residence  cus- 
tomers, but  it  is  not  the  proper  way  to  analyze  the  present  rates 
for  the  service,  because  he  ignores  the  service  charge  completely 
and  the  only  criterion  he  used  was  the  charge  per  kilowatt  hour. 
In  other  words  he  attempts  to  show  that  the  service  charge  of  75 
cents  per  month  is  really  a  charge  for  the  electricity  supplied 
when  such  is  not  the  fact,  and  is  quite  contrary  to  the  principle 
upon  which  the  present  rates  were  established  and  authorized  by 
the  Commission.  Standing  by  itself,  the  figures  presented  by 
Mr.  Ballard  might  readily  seem  to  indicate  a  discrimination 
between  the  residence  lighting  customers  of  the  Lockport  com- 
pany to  a  person  who  was  not  familiar  with  all  of  the  facts  in 
this  case,  and  we  do  not  consider  that  they  should  be  passed  by 
without  pointing  out  the  other  facts  which  should  be  considered 
in  connection  with  them.  In  order  to  present  the  matter  clearly 
and  in  accordance  with  the  facts,  these  computations  should 
show  that  the  customer  who  uses  6  kw.  hr.  in  July  pays  a  serv- 
ice charge  of  75  cents  and  5  cents  per  kw.  hr.  for  his  electricity, 
and  when  he  uses  10  kw.  hr,  in  December  he  pays  the  same  serv- 
ice charge  and  the  same  rate  per  kw.  hr.,  and  not  an  average 
rate  of  14.4  cents  per  kw.  hr.  as  Mr.  Ballard  attempts  to  demon- 
strate. In  other  words,  what  he  pays  for  his  electricity  as  such 
is  the  same  no  matter  whether  he  uses  1  kw.  hr.  per  month,  or 
any  other  amount  not  exceeding  85  kw.  hr.  per  month,  and 
•  after  that  the  rate  for  his  electricity  is  very  substantially  reduced. 
[12]  A  good  deal  appears  in  the  record  in  regard  to  the  prices 
at  which  power  is  sold  by  the  company  in  large  quantities.    We 
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do  not  think  this  requires  much  consideration  or  discussion.  It 
is  a  well-known  fact  that,  in  order  to  stimulate  the  use  of  elec- 
tricity in  large  quantities,  the  price  must  be  low  in  order  to 
compete  with  other  methods  of  producing  energy.  We  do  not 
find  that  the  company  is  selling  electricity  to  large  power  users 
at  an  unreasonably  low  price ;  it  is  probably  necessary  for  it  to  do 
this  in  order  to  conduct  its  business  to  the  best  advantage.  Be- 
sides this,  we  believe  that  there  are  other  conditions  which  have 
been  imposed  upon  the  company  in  times  past  which  seem  to  re- 
quire it  to  sell  power  at  these  low  prices,  and  it  has  probably  been 
for  the  best  interest  of  the  people  in  Lockport  that  this  has  been 
done,  as  it  has  probably  been  a  factor  in  developing  the  city 
industrially.  We  believe  it  is  suflScient  for  us  to  say  at  this 
time  that,  if  at  some  future  day  it  should  satisfactorily  appear 
that  the  company  should  and  could  increase  the  price  now 
charged  by  it  for  power  in  large  quantities,  it  ought  to  and  proba- 
bly will  take  the  necessary  steps  to  increase  that  price.  Whether 
this  would  be  of  any  material  benefit  to  the  small  consumer  in 
Lockport  we  cannot  at  this  time  attempt  to  determine. 

[13]  During  the  progress  of  the  case  it  appeared  that  the 
company  did  not  treat  all  of  its  power  consumers  in  the  same 
way,  particularly  those  whose  rates  were  based  upon  a  demand  . 
charge.  The  demand  of  some  of  these  customers  is  determined 
by  demand  meters,  which  are  manufactured  for  that  purpose. 
Other  customers  have  not  had  such  demand  meters  installed  in 
their  premises,  but  the  representatives  of  the  company  have  de- 
termined the  demand  by  what  they  call  the  stop-watch  method. 
The  witnesses  for  the  company  stated  that  the  amount  used  by 
some  of  these  power  consumers  was  not  sufficient  to  justify  it 
in  going  to  the  expense  of  installing  demand  meters,  and  that 
it  had  also  had  great  difficulty  in  getting  such  meters,  although 
they  had  been  ordered  for  a  long  period  of  time.  While  the 
stop-watch  method  may  be  all  right  as  a  means  of  determining 
what  the  customers*  demand  is,  yet  we  believe  that,  if  the  com- 
pany establishes  a  rate  for  power  based  on  the  demand,  that  it 
ought  to  treat  all  the  users  of  power  in  that  class  alike.  It  is 
not  the  fault  of  the  consumer  if  the  company  deems  it  best  to 
establish  such  a  rate,  but  he  is  entitled  to  the  same  treatment 
as  all  other  power  users  in  his  class.    He  is  undoubtedly  justi- 
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fied  in  claiming  that  there  is  an  apparent  discrimination  against 
him  if  a  demand  meter  is  installed  in  his  premises  for  the  pur- 
pose of  determining  his  demand,  but  no  such  meter  is  installed 
in  the  premises  of  his  neighbor  whose  demand  is  determined  by 
the  stop-watch  method.  The  company  should  therefore  arrange 
to  install  demand  meters  in  the  premises  of  the  power  users 
whose  rates  are  based  on  a  demand  charge,  so  that  all  such  cus- 
tomers may  be  treated  alike  so  far  as  the  determination  of  the 
demand  is  concerned.  While  it  may  be  true  that  the  amount 
of  current  used  by  some  of  these  customers  does  not  justify  the 
installation  of  a  meter,  yet  this  is  an  element  of  cost  which  must 
be  considered  in  making  rates,  and  will  be  given  every  consid- 
eration in  due  course. 

For  the  purpose  of  ascertaining  the  proper  amount  upon  whidi 
the  company  should  be  entitled  to  earn  a  return,  we  have  pre- 
pared the  following  sunmiary  of  various  tabulations  which  have 
been  discussed  in  this  opinion: 
P.U.R.1918a 
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This  enables  us  to  see  what  the  fixed  capital  was  at  December 
31,  1916,  after  allowing  for  depreciation,  and  what  the  total 
amounts  would  be  including  working  capital,  and  deficiency  of 
return  at  the  sum  claimed  by  the  company,  namely,  $95,000; 
also  what  the  totals  would  be  if  there  was  allowed  for  deficiency 
of  return  the  amounts  shown  in  "P^  and  "H,"  which  are  $96,485 
and  $111,836,  respectively.  In  considering  this  phase  of  the 
case,  we  have  concluded  that  the  book  figures  in  tabulations  *^A" 
and  "F"  do  not  correctly  represent  the  actual  investment  of  the 
company,  as  we  have  before  shown,  and  that  they  properly  ought 
not  to  be  used  as  a  basis  for  ascertaining  upon  what  amount  the 
company  should  be  allowed  to  earn  a  return.  We  think  the 
company's  figures  shown  in  tabulation  "E"  should  be  eliminated 
from  the  present  consideration,  as  we  think  they  are  too  high  in 
some  respects,  as  we  have  pointed  out.  We  think  that  the  proper 
totals  to  be  used,  so  far  as  invested  capital  is  concerned,  are  those 
representing  the  Crowell  figures  in  tabulation  "A"  and  those  in 
^'B"  and  "D,"  the  cit/s  figures  in  "E"  and  those  in  "H"  based  on 
the  Crowell  valuations.  Disregarding  entirely  for  the  moment  the 
amount  to  be  allowed  for  deficiency  of  return,  we  see  that  the 
minimum  amount  in  any  of  these  last-mentioned  calculations  is 
$416,604  and  the  highest  is  $436,586.  The  difference  between 
them  is  slightly  less  than  $20,000.  It  might  not  be  unreasonable 
to  take  either  one  of  these  amounts,  but,  in  order  to  be  perfectly 
fair  to  all  concerned,  we  have  considered  that  it  would  be  proper 
to  take  the  average  of  the  total  amounts  in  the  five  tabulations 
imder  consideration  for  the  purpose  of  ascertaining  what  the 
total  invested  capital  was  as  of  December  31,  1916,  after  allow- 
ing for  depreciation.  We  find  that  this  amounts  to  $433,264. 
It  then  remains  for  us  to  determine  what  amount  should  be 
allowed  for  deficiency  of  return.  From  the  standpoint  of  the 
city's  counsel  and  engineer,  no  allowance  should  be  made  on  this 
account.  The  company  claimed,  as  we  have  stated,  that  it  was 
entitled  to  an  allowance  of  $95,000  for  this  purpose  in  ascer- 
taining what  rates  it  might  properly  be  permitted  to  charge. 
From  the  calculations  made  by  our  division  of  capitalization, 
based  on  the  book  figures  of  the  company,  we  have  seen  that  the 
actual  deficiency  of  return  on  an  8  per  cent  basis  as  of  Decem- 
ber 31,  1916,  is  $96,485,  and  on  the  basis  of  the  Crowell  figures 
P.U.R.1918C. 
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it  is  $111,836  as  of  the  same  date.  In  tabulation  "P'  it  appears 
that  the  surplus  of  the  company  for  the  year  1916,  after  allow- 
ing for  depreciation  and  an  8  per  cent  return  on  the  invested 
capital,  was  $13,211,  and  on  the  basis  of  tabulation  ^^H"  the  sur- 
plus for  the  same  period  was  $11,660.  This  is  without  giving 
any  consideration  to  the  question  of  a  return  upon  the  deficiency 
which  has  accumulated  during  the  years  1908  to  1916  inclu- 
sive. Inasmuch  as  the  company  now  appears  to  be  earning 
something  more  than  8  per  cent  on  its  investment,  it  seems  to 
us  that  we  are  justified  in  concluding  that  it  is  not  entitled  to 
earn  a  return  upon  a  deficiency  in  excess  of  $95,000,  notwith- 
standing the  accumulated  deficiency  is  apparently  somewhat 
larger.  Upon  this  basis  the  company  is  entitled  to  a  return  upon 
its  total  invested  capital  plus  a  deficiency  of  return  of  $95,000, 
or  a  total  amount  of  $518,264.  The  results  which  will  follow 
in  the  basis  of  the  earnings  of  the  company  for  the  year  1916 
are  as  follows: 

Fixed  capital  after  allowing  for  depreciation  . . .  $398,264 
Working  capital  25,000 

Total  capital  for  computing  return $423,204 

Deficiency  of  return 95,000 

Total  amount  on  which  to  base  return $518,264 

Gross  revenue  1916   $203,693 

Operating  expenses   including   taxes    (deprecia- 
tion excluded)    139,985 

Net  operating  revenue  63,708 

Return  on  capital  and  deficiency  at  8% $41,461 

Depreciation    12,231 

Necessary  net  revenue 53,692 

Surplus   10,016 

[14]  It  may,  and  probably  will,  be  claimed  that  iihe  company 
ought  not  to  be  permitted  to  earn  anything  more  than  the  return 
on  this  amount,  and  that  it  is  not  entitled  to  have  anything  left 
for  a  surplus  after  paying  8  per  cent  on  $518,264;  but  we 
hare  in  mind  that  portion  of  the  law  relating  to  these  matters 
which  states  that  a  corporation  should  be  allowed  not  only  to 
earn  a  reasonable  average  return  upon  the  capital  actually  ex- 
pended, but  also  something  for  surplus  and  contingencies.  This 
is  undoubtedly  sound.     If,  when  a  company  has  paid  to  its 
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stockholders  the  amount  which  represents  the  return  on  their 
investment,  there  is  nothing  left  over,  then  there  would  be  no 
accumulation  in  the  treasury  to  enable  the  corporation  to  make 
extensions  and  additions  to  its  property  without  increasing  its 
capital,  or  to  provide  for  any  unusual  expense  to  which  it  might 
be  subjected  in  the  conduct  of  its  business  and  which  might  per- 
haps not  be  a  proper  subject  for  capitalization.  That  there  are 
such  contingencies  is  well  known  to  everyone  who  is  at  all  fa- 
miliar with  public  utilities  like  the  Lockport  company.  Then, 
again,  there  is  the  serious  question  of  obsolescence,  which  we 
have  not  brought  into  the  consideration  of  this  case,  and  it  is 
something  which  must  always  be  borne  in  mind.  While  it  is 
true  that  it  may  not  be  of  so  much  moment  at  the  present  time, 
due  to  the  great  improvements  which  have  been  made  in  recent 
years  in  the  electrical  industry,  yet  such  improvements  are  going 
on  from  year  to  year,  and  the  companies  must  be  able  to  take 
advantage  of  those  improvements  if  they  are  to  keep  abreast  of 
the  times,  and  to  give  such  service  as  the  public  requires  and  is 
entitled  to  expect  if  a  fair  and  reasonable  price  is  paid  for  that 
service.  While  the  depreciation  account  takes  care  of  some  por- 
tion of  obsolescence,  yet  depreciation,  as  we  have  figured  it  in 
the  present  case,  does  not  take  care  of  unusual  items  of  obso- 
lescence. We  believe  that  it  is  better  for  the  public  to  permit  a 
company  to  earn  a  small  surplus  so  that  it  may  not  be  handi- 
capped in  keeping  fully  abreast  of  the  times,  and  so  that  the 
public  can  successfully  assert  its  claim  that  such  improvements 
as  are  necessary  and  desirable  should  be  promptly  made,  and 
not  permit  the  company  to  be  placed  in  a  position  where  it  can 
plead  that  it  is  too  poor  to  comply  with  such  demands.  If  a 
condition  of  prosperity  prevails  with  a  corporation,  there  will 
be  no  necessity  or  justification  for  it  to  urge  that  it  ought  not 
to  be  required  to  make  extensions  and  improvements  which  the 
public  desires  and  is  entitled  to,  because  such  extensions  and 
improvements  will  not  earn  a  fair  return  on  the  investment  Ex- 
tensions could  be  made  upon  which  the  return  to  the  company 
might  be  nothing  for  a  considerable  period  of  time  if  considered 
entirely  by  themselves,  but  the  fact  that  the  total  business  of 
the  company  is  prosperous  even  though  some  of  the  extensions 

asked  for  by  the  company  would  be  unprofitable  would  warrant 
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making  them,  and  would  also  justify  a  r0gulating  body  in  or- 
dering them  to  be  made.  In  this  way  many  people  would  have 
an  opportunity  to  get  service  who  might  otherwise  be  deprived 
of  it  if  the  company  was  able  to  demonstrate  that  it  would  be 
unable  to  earn  anything  on  the  additional  investment  required 
to  give  the  desired  service.  The  expectation  is  that  when  a 
corporation  obtains  a  franchise  from  the  public  to  enable  it 
to  give  service  in  a  community,  that  it  shall,  so  far  as  possible, 
give  the  entire  community  that  service,  provided  it  can  be  done 
and  still  give  the  company  a  fair  return  on  its  investment. 

So,  we  say  that  the  Lockport  company  and  the  public  which 
it  serves  is  better  off  in  every  respect  if  it  is  able  to  earn  an 
amount  which  will  enable  it  to  have  a  surplus  available  for 
some  of  the  purposes  we  have  indicated^  and,  if  the  company 
continues  to  prosper,  the  time  may  come  when  it  will  have  suc- 
ceeded in  earning  out  the  deficiency  which  has  been  accumu- 
lating in  the  past  years,  and  if  that  time  does  come,  and  the 
company  has  been  able  to  give  all  of  the  service  which  may 
reasonably  be  required  from  it,  tiien  a  situation  will  be  presented 
where  a  reduction  in  its  rates  may  very  properly  be  required. 

We  cannot  speculate,  however,  as  to  the  future;  for  none  of 
us  knows  what  it  may  bring  forth.  As  a  matter  of  fact  we  have 
not  given  any  consideration  to  the  operating  expenses  of  the 
company  for  the  year  1917,  which  we  presume  have  increased 
considerably  over  1916,  the  same  as  those  of  other  companies 
engaged  in  business  .under  substantially  similar  conditions  as 
the  Lockport  company,  and  it  might  be  that  the  earnings  of  the 
corporation  for  1917  will  not  show  any  substantial  amount  over 
and  above  an  8  per  cent  return  on  the  capital  invested  plus  the 
deficiency  of  return.  It  is  also  quite  probable  that  the  operating 
expenses  for  1918  will  be  equal  to,  if  not  higher  than,  those  for 
1917,  and  this  condition  is  likely  to  prevail  until  the  world  gets 
back  to  what  we  frequently  term  the  normal  conditions  which 
prevailed  prior  to  1915. 

Then,  again,  if  business  conditions  become  depressed  for  any 
considerable  period  of  time,  the  surplus  which  the  company  is 
able  to  build  up  may  be  of  material  assistance  in  enabling  it  to 
maintain  the  rate  of  return  to  its  stockholders,  inasmuch  as  it 
seems  to  be  a  well-established  fact  that  property  employed  in 
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the  public  service  is  entitled  to  a  reasonable  rate  of  return  in 
bad  times  as  well  as  when  prosperity  prevails.  This  is  particu- 
larly true  in  recent  years,  since  corporations  have  been  subject 
to  regulation,  and  their  rates  have  been  fixed  vs'ith  respect  to  the 
earnings  which  the  company  should  be  permitted  to  receive,  and 
every  effort  is  being  made  to  see  that  rates  to  the  public  are  fair 
and  that  the  corporation  shall,  so  far  as  possible,  have  only  a 
fair  return  for  the  service  which  it  renders  the  public.  Then 
again,  of  course,  under  r^ulation,  the  companies  are  not  per- 
mitted to  earn  exorbitant  profits  in  the  prosperous  years  which 
would  aid  them  in  providing  for  their  necessities  during  the  lean 
years. 

In  any  event  the  facts  which  have  been  developed  in  this  case 
do  not  seem  to  justify  a  determination  that  the  present  rate 
schedule  of  the  Lockport  company  is  either  unfair,  tinreasonable, 
or  inequitable,  at  least  so  far  as  the  residence  lighting  customers 
and  small  power  users  are  concerned;  and  we  believe,  and  so 
determine,  that  there  is  no  reason,  so  far  as  the  record  in  this 
case  discloses,  why  the  rate  schedule  which  was  fixed  by  the 
order  of  the  Commission  on  October  6,  1915,  should  be  modified 
in  any  respect  at  this  time,  and  the  application  of  the  Electric 
Consumers  Protective  Association,  the  Lockport  Board  of  Com- 
merce, and  the  city  of  Lockport  for  a  revision  of  the  existing 
rates  of  the  Lockport  company  should  be  denied,  and  an  order 
to  that  effect  entered  in  due  course. 

All  concur  except  Emmet,  Commissioner,  absent,  and  Barhite, 
Commissioner,  who  votes  in  favor  of  the  opinion  except  in  so  far 
as  it  refers  to  the  Thompson  Investigating  Committee  or  the 
action  taken  by  that  committee,  as  he  does  not  consider  it  proper 
in  a  proceeding  of  this  kind  to  consider  that  question  or  the 
action  of  that  committee. 

Note. — In  apportioning  the  value  of  the  plant  between  the  heating 
department  and  the  electric  department  of  a  utility  that  formerly 
operated  the  plant  as  a  combined  heating  and  electric  plant,  but 
which  at  present  purchases  its  current,  the  Illinois  Commission  held 
that  consideration  should  be  given  to  the  fact  that  the  utility  is  re- 
quired to  maintain  the  plant  as  a  stand-by  electric  plant.  Ee  Illinois 
Northern  Utilities  Co.  Case  No.  4399,  June  28, 1917.  Commissioner 
Shaw  said:  "It  is  believed  that  one  view  that  should  be  given  con- 
sideration is  that  the  petitioner  is  required  by  its  agreement  to  main- 
P.U.R.IOISC. 
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tain  a  stand-by  electric  plant,  and  that  in  view  of  this  one  entire  plant 
is  chargeable  to  the  electric  department  under  all  conditions,  and 
therefore  no  part  of  the  fixed  charges  should  be  borne  by  the  heat 
department.  Furthermore  the  record  shows  that  interruptions  to 
electric  service  furnished  to  Aledo  by  the  transmission  line  have  been 
nimierous,  and,  in  some  instances,  of  several  hours*  duration,  due  in 
part  to  transmission  line  troubles  and  in  part  to  power  station  trouble. 
This  would  further  support  the  theory  that  the  Aledo  generating 
plant  is  essential  to  the  maintenance  of  satisfactory  electric  service, 
and  therefore  the  fixed  charges  thereon  are  entirely  an  electric  ex- 
pense. This  view  or  theory  was  not  presented  by  either  of  the 
engineers  testifying  in  this  case,  and  while  the  Commission  does  not 
find  that  such  a  view  should  be  taken  to  the  exclusion  of  all  others,  it 
does  believe  that  the  theory  is  worthy  of  some  consideration.** 

In  Ee  Mooresville  Public  Service  Co.  No.  3,001,  Sept.  20,  1917, 
the  Indiana  Commission  said  that,  in  separating  the  operating  and 
maintenance  expense  as  between  the  various  plant  units,  the  revenue 
basis  of  apportionment  was  the  most  scientific  way,  when  the  actual 
expenses  had  not  been  kept,  or  were  not  available. 


OAIilFORNIA  RAIIiROAD  COMMISSION. 

MONTE  VISTA  VALLEY  BOABD  OP  TEADE  et  aL 

WESTERN  EMPIRE  STTBURBAN  FARMS  ASSOCIATION. 

[Case  No.  1065.] 

RE  WESTERN  EMPIRE  SUBURBAN  FARMS  ASSOCIATION. 

[Application  No.  2912.] 

[Decision  No.  6065.] 

Public  tUiUty  —  Water  plant  of  land  development  company, 

1.  A  land  development  company  operating  a  water  system  in  con- 
nection with  its  colonization  scheme  is  a  public  utility  with  respect 
thereto,  where  it  serves  many  persons  not  stockholders,  at  establi^ed 
rates. 

Diaorim^ination  —  Service  installationa  —  Comtination  domestic  and 
irrigation  water  utility, 

2.  The  practice  of  a  utility  engaged  in  furnishing  water  for  domes- 
tic and  irrigation  uses  under  a  plan  contemplating  a  distinct  system 
for  each  service,  in  Installing  a  separate  domestic  service  for  some  cus- 
tomers, while  requiring  others  who  are  already  furnished  water  for 
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both  uses  through  the  irrigaticm  system  to  install  the  domestic  service 
at  their  expense,  is  imjustly  discriminatory. 
Beparation  —  Service  connections  —  Meters  —  Subsequent  to  general 
rule  fixing  practice, 

3.  The  California  Commission  required  a  water  utility  to  refund, 
with  interest  at  6  per  cent,  all  amounts  collected  for  normal  service 
connections  and  meters  subsequent  to  the  date  of  a  general  rule  of  the 
Commission  requiring  such  installations  to  be  made  at  expense  of  the 
utility. 

Service  —  Irrigation  —  Service  connections  —  Deposits, 

4.  A  utility  furnishing  water  for  irrigation  purposes  must  install 
service  connections  at  its  own  expense  without  deposit,  imless  the  size 
of  the  connection  is  clearly  greater  than  warranted  in  consideration  of 
the  size  of  service  usually  installed  for  like  acreage. 

JHsorinUnaHon  —  Service  —  Water  —  Irrigation  —  Rotation  —  I7n- 
UmUed  service. 

6.  The  practice  of  a  water  utility  furnishing  domestic  and  irriga- 
tion service^  in  delivering  all  waters  used  by  consumers  who  have  no 
irrigation  service  installation  through  the  domestic  line  without  limita- 
Hon  of  use,  is  discriminatory,  where  the  use  of  water  for  irrigati<m  is 
limited  by  a  rotation  system. 

Service  —  Information  to  consumers, 

6.  A  public  utility  is  required  to  inform  fully  its  consumers  upon 
all  points  in  which  their  interests  with  the  utility  are  involved. 

[January  21,  1918.] 

OoMFi«AiNT  against  the  Western  Empire  Suburban  Farms 
Association  for  failure  to  provide  proper  service  and  for  dis- 
criminations in  rates  and  practices,  combined  with  the  utility's 
application  for  authority  to  adjust  and  increase  its  water  rates; 
schedule  of  rates  fixed  and  certain  discriminatory  practices  cor- 
rected. 

Appearances :  T.  C.  (Jould  for  complainants ;  0.  S.  Tappaan 
for  defendant ;  W.  H.  Wieman  and  W.  T.  Helms  for  interveners. 

LrOvelandy  Commissioner:  The  complaint  against  the  defend- 
ant alleges,  in  brief,  that  defendant  is  a  public  utility  corporation 
subject  to  the  jurisdiction  of  the  Railroad  Commission  of  this 
state,  with  all  the  rights  and  obligations  of  a  public  utility  de- 
veloping and  distributing  water  for  irrigation  and  domestic  use ; 
that  defendant  is  capitalized  for  $800,000,  divided  into  8,000 
shares  at  the  par  value  of  $100 ;  that  it  has  authorized  a  bonded 
indebtedness  of  $258,900  of  which  $129,450  par  value  and 
3,883^  shares  of  stock  were  transferred  to  M.  V.  Hartranft 

January  5,  1911,  together  with  a  certain  agreement  providing 
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for  further  issues  to  Hartranft;  that  complainants  and  other 
landowners  have  paid  to  defendant  a  lai^e  sum  of  money,  in 
return  for  which  defendant  was  to  have  provided  certain  facil- 
ities; that  defendant  has  failed  to  provide  the  facilities  agreed 
upon ;  that,  without  right,  it  has  imposed  charges  for  service  con- 
nections and  meters;  that  the  rates  charged  for  water  are  dis- 
criminatory and  excessive;  and  that  the  service  of  water  is 
insufficient  and  inadequate,  and  the  pressure  in  the  mains  not 
sufficient  for  fire  protection  or  domestic  service.  The  prayer  of 
the  petition  is  that  this  Commission  inquire  into  all  the  matters 
complained  of,  fix  reasonable  rates  and  charges  for  domestic  and 
irrigation  service,  and  prescribe  rules  and  regulations  governing 
such  service.  Also,  that  the  defendant  corporation  be  required 
to  extend  its  system  to  all  portions  of  the  territory  which  it  pur- 
ports to  serve.  Incidental  measures  indicated  in  the  prayer  are 
naturally  to  be  provided  in  the  establishment  of  rules  and  reg- 
ulations which  will  coiiform  to  the  general  requirements  of  this 
Commission. 

The  answer  of  the  def^idant  admits  its  status  as  a  public 
utility;  that  it  is  capitalized  at  the  sum  of  $800,000  as  stated 
by  the  complaint;  denies  that  the  complainants  or  other  owners 
of  land  ever  paid  into  the  corporation  any  moneys  for  the  pur- 
chase or  development  of  water  rights  or  system,  and  alleges  that 
defendant  has  acquired  water  rights  and  a  complete  system  for 
serving  all  lands  with  irrigation  water,  and  denies  inadequacy 
of  service.  Referring  to  an  independent  domestic  water  supply, 
it  is  denied  that  the  property  owners  have  paid  the  defendant  a 
large  amount  of  money  for  the  installation  of  a  domestic  water 
system;  and,  while  it  admits  that  $5,008  were  so  paid,  it  is 
alleged  that  defendant  expended  an  additional  sum  in  excess  of 
$7,000  for  this  purpose.  It  is  denied  that  rates  are  excessive  or 
discriminatory ;  that  the  pressure  or  quantity  of  water  furnished 
is  inadequate  for  either  irrigation  purposes  or  domestic  use,  and 
defendant  prays  that  the  complaint  be  heard  in  conjunction 
with  its  application  filed  together  with  the  answer. 

The  application  of  Western  Empire  Suburban  Farms  Associa- 
tion states  that  its  water  department,  which  alone  is  operated  as 
a  public  utility,  is  intended  to  serve  lands  aggregating  1,726 
acres,  this  area  being  constituted  by  various  described  parcels 
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dqalt  in  by  applicant  as  a  land  subdividing  and  selling  agency. 
Service  is  also  rendered  adjacent  lands.  It  is  alleged  that  ap- 
plicant was  incorporated  for  the  purpose  of  establishing  a  colony 
of  small  landowners,  and  that  all  contracts  and  deeds  provided 
for  the  construction  and  maintenance  of  a  water  supply  system ; 
that  the  system  was  constructed  and  since  1911  has  been  in 
operation;  that  purchasers  of  a  considerable  part  of  the  tract 
have  failed  to  avail  themselves  of  the  water  supply ;  and  that  the 
rates  originally  fixed  in  contemplation  of  complete  use  of  the 
system  have  proved  to  be  unjust  to  applicant.    . 

The  present  cost  of  maintaining  and  operating  the  system  and 
making  necessary  changes  is  stated  to  be  such  that  the  rates 
collected  are  insufficient  to  cover  even  these  expenditures  without 
any  return  upon  investment. 

The  prayer  of  applicant  is  that  the  Eailroad  Commission  make 
its  order  authorizing  applicant  to  readjust  rates  and  increase  the 
same  so  that  it  can  properly  and  adequately  maintain  and  operate 
its  water  system. 

We  will  discuss  the  questions  involved  in  this  complaint  and 
application  under  appropriate  headings  and  in  the  order  that 
appears  to  be  most  logicaL 

Legal  staius  of  defendant. 

[1]  The  complainants  allege  and  defendant  admits  that  the 
Western  Empire  Suburban  Farms  Association  is  a  public  utility 
corporation,  this  status  atfecting,  according  to  defendant,  only 
the  water  system  constructed  by  it  and  the  maintenance  and 
operation  of  the  same. 

Testimony  clearly  shows  that  many  persons  who  are  not  stock- 
holders in  the  defendant  corporation  are  served  with  water  at 
established  rates,  some  of  the  water  users  having  at  one  time  been 
stockholders  and  since  relinquished  that  stock  in  preference  to 
paying  assessments.  We  find  that  the  Western  Empire  Subur- 
ban Farms  Association,  in  fact,  owns  and  operates  for  compensa" 
tion  a  water  system  as  defined  in  the  Public  Utilities  Act  and 
chapter  80,  Laws  of  1913.  We  find,  however,  that  it  is  necessary 
for  the  Commission  to  look  into  the  operations  of  defendant 
corporation  in  certain  other  matters  in  determination  of  the 
charges  properly  to  be  covered  by  ratepayers  for  public  utility 
water  service. 
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Adequacy  of  service. 

[2]  The  testimony  shows  that  all  purchasers  of  land  were 
given  reason  to  expect  through  representations  of  defendant  that 
a  complete  irrigation  system  reaching  every  part  of  the  tract 
was  installed  and  ready  for  use  previous  to  a  certain  so-called 
distribution  day,  June  7,  1911,  and  that  arrangements  were  later 
made  for  a  separate  domestic  water  system  to  be  paid  for  by  an 
assessmei^  of  $10  per  acre,  this  amount  to  be  paid  by  land  buyers 
in  addition  to  the  payments  for  the  land.  One  complainant  paid 
the  assessment  for  domestic  water  which  defendant's  manager 
stated  by  letter  was  to  be  provided  on  every  street  of  the  tract, 
and  said  complainant  was  thereafter  denied  the  separate  domestic 
service  unless  said  complainant  would  construct  separately  a  pipe 
line  600  feet  in  length. 

The  testimony  shows  that  in  another  instance  a  separate  pipe 
line  was  installed  at  the  outright  expense  of  defendant  to  the 
higher  portion  of  a  tract  when  a  pipe  line  already  reached  the 
lower  portion.  There  clearly  has  been  discrimination  in  this 
particular  instance,  and  I  shall  reconmiend  an  order  that  will 
cure  this  discrimination  and  will  provide  against  its  recurrence. 
It  is  not  certain  that  there  should  in  all  instances  be  a  duplication 
of  pipe  system  to  provide  from  one  system  irrigation  water  and 
from  the  other  domestic  water  available  at  all  times  and  under 
adequate  pressure,  but  if  there  is  one  pipe  system  only  it  should 
be  available  for  all  equally,  and  should  there  be  demand  for 
domestic  use,  it  must  be  made  available  at  all  times  and  under 
pressure  that  will  reach  all  parts  of  the  premises  as  customarily 
served  by  companies  providing  for  domestic  use. 

[3]  The  defendant,  until  a  recent  date,  subsequent  to  the  1st 
of  December,  1915,  when  a  general  order  of  the  Conunission 
stopping  such  practices  became  effective,  has  collected  payment 
for  the  installation  of  services  and  meters.  The  Commission's 
general  order  referred  to  is  printed  in  Ee  Water,  Gas,  Electric 
&  Teleph.  Utilities,  8  Cal.  R  C.  372,  as  Decision  No.  2879  in 
Case  No.  683.  This  order  provides  that  services  and  meters 
for  normal  size  must  be  installed  at  the  utility's  expense.  The 
only  exception  is  made  in  case  the  utility  believes  that  the  serv- 
ice will  not  be  used  in  the  reasonably  immediate  future,  this 

being  subject  to  review  by  the  Eailroad  Commission.    The  Com- 
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mission,  therefore,  must  find  that  defendant  is  under  obligation 
to  return  all  amounts  collected  since  December  1,  1915,  to  cover 
the  installation  of  services  to  the  property  line  or  meters,  to- 
gether with  interest  on  such  payments  at  6  per  cent. 

[4]  Defendant,  during  recent  months,  has  filed  with  the  Com- 
mission a  tentative  rule  under  which  it  has  required  prospective 
irrigation  consumers  to  deposit  the  cost  of  irrigation  connections, 
claiming  these  to  be  of  other  than  normal  size.  It  was  allowed 
to  file  this  rule  subject  to  consideration  should  complaint  arise. 
There  has  been  complaint,  and  the  Commission  must  hold  that 
defendant  is  imder  obligation  to  provide  such  connections  with- 
out deposit  imless  the.  size  of  connection  requested  is  clearly 
greater  than  that  warranted  by  the  probability  of  use  as  evidenced 
by  the  area  to  be  irrigated  and  the  size  of  service  that  has 
customarily  been  provided  for  like  acreage.  The  testimony  re- 
lating to  shortage  of  water  supply,  general  inadequacy  of  pres- 
sure, and  periods  during  which  no  water  supply  was  available, 
is  extremely  conflicting.  The  fact  that  the  area  served  by  de- 
fendant varies  in  elevation  some  500  feet,  and  that  this  is  divided 
into  two  service  zones,  makes  it  very  possible  that  those  on  lower 
levels  may  receive  water  continuously  and  under  satisfactory 
pressure,  while  others  at  higher  levels  may  be  entirely  without 
water.  That  defendant  realizes  this  is  indicated  by  its  stated 
plan  to  divide  the  distribution  system  into  three  or  four  zones, 
thereby  making  pressures  more  nearly  imiform  and  reducing 
the  present  very  excessive  pressure  that  obtains  in  portions  of 
both  the  higher  and  lower  zones  of  service.  The  testimony  in- 
dicates that  defendant  has  under  its  control  a  sufficient  water 
supply  for  the  satisfaction  of  all  demands  of  consumers  at  the 
present  time,  and  that  it  can,  by  either  development  work  in  the 
watershed  where  it  obtains  part  of  its  supply  or  by  the  sinking 
of  additional  wells  or  installation  of  pumping  plants,  meet  any 
increased  demand  that  is  likely  to  arise  from  additional  use  of 
water  in  the  district  that  it  has  undertalcen  to  supply. 

It  seems  clear  that  there  has  been  unwarranted  and  unneces- 
sary cessation  of  service  in  various  portions  of  the  tract,  and  the 
map  of  the  system  shows  that  complainants  whose  service  has 
been  irregular  have  in  every  instance  resided  in  the  higher  por- 
tions of  one  or  the  other  of  the  service  zones.    It  is  difficult  to 
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arrive  at  a  determination  of  the  extent  of  deprivation  of  supply 
that  has  been  experienced  by  complainants.  We  will  endeavor 
in  the  order  herein  to  so  provide  that  the  particular  territories 
in  which  it  has  been  claimed  that  there  was  shortage  of  water  at 
times  will  be  better  provided  either  by  pipe  lines  or  by  so  op- 
erating the  system  that  especial  attention  will  be  given  those 
particular  districts. 

[5]  Certain  of  the  complainants  protest  against  the  deliveries 
of  water  on  the  irrigation  system  by  the  so-called  rotation  meth- 
od, the  rotation  periods  being  at  intervals  of  two  weeks  or  three 
weeks,  and  it  being  alleged  that  this  makes  it  impossible  to 
irrigate  gardens  and  berry  crops  adequately.  For  some  seascms 
previous  to  1917  the  rotation  period  was  generally  three  weeks. 
During  1917  it  has  been  two  weeks.  It  is  testified  that  even 
this  interval  is  too  great  to  allow  adequate  irrigation  of  the  crops 
named.    This  will  be  cared  for  in  the  order  herein. 

Discrimination  exists  in  that,  where  all  water  used  is  delivered 
through  the  so-called  domestic  water  pipe  lines  and  no  irrigation 
pipe  lines  are  installed,  there  is  no  limitation  of  water  use  either 
as  to  time  or  amount,  excepting  in  case  of  g^ieral  emergency. 
This  should  be  corrected  either  by  fixing  a  higher  price  to  be 
paid  when  there  is  no  limitation  of  use,  or  by  so  providing  that 
the  service  for  like  uses  will  be  alike  in  all  portions  of  the  district 
served  by  the  defendant. 

[6]  There  were  many  charges  that  discriminaticm  has  resulted 
purely  from  the  acts  of  the  manager  of  defendant,  M.  V.  Hart- 
ranft,  or  various  employees.  Whether  or  not  the  statements 
made  or  the  denials  of  such  statements  by  those  charged  with 
improper  practices  are  true,  it  is  unnecessary  for  this  Commis- 
sion to  determine  in  this  proceeding.  We  believe  that  the  record 
in  this  case  clearly  indicates  that  the  policy  of  the  management 
has  been  arbitrary  in  the  extreme,  the  management  appearing 
to  have  constituted  itself  a  paternal  agency  with  a  right  to 
guide  the  purchasers  of  land  in  this  district  in  matters  involving 
general  conduct  as  well  as  the  affairs  of  the  public  utility.  De- 
fendant must  realize  that  aU  water  users  served  have  a  right  to 
be  fully  informed  upon  all  points  in  which  their  interests  are 
involved.  This  is  not  only  required  by  the  Railroad  Commission 
as  a  general  policy,  but  is  advisable  from  a  business  standpoint 
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as  well.  The  testimony  discloses  some  carelessness  in  the  hand- 
ling of  accounts  that  may  or  may  not  have  resulted  in  actual 
discrimination  in  the  payment  of  rates.  This  will,  of  course,  be 
<3orrected. 

Property  of  the  associdtioru 

The  Conmiission's  assistant  auditor,  J.  W.  White,  and  others 
of  this  department,  made  a  careful  examination  of  the  books  of 
defendant.  The  report  setting  forth  their  determinations  is  filed 
under  application  No.  2912  as  Commission's  exhibit  No.  4.  This 
shows  the  operations  of  defendant  in  all  its  activities  to  have 
resulted  in  an  expenditure  of  $393,377,  $26,441.44  remaining 
unpaid,  and  receipts  amounting  to  $405,378.26,  less  accounts 
receivable  and  cash  on  hand  of  $36,486.02.  The  water  system 
investment  is  found  to  be  $117,899,88.  While  the  Commission 
has  no  jurisdiction  in  the  operations  of  defendant  that  are  not 
of  a  public  utility  nature,  it  is  to  be  noted  that  there  are  still 
certain  amounts  due  in  payment  for  land  sold  to  colonists  and 
defendant  remains  owner  of  some  810  acres  which  it  has  for  sale. 

The  financial  history  of  defendant  is  greatly  involved  with  that 
of  other  corporations  promoted  by  M.  V.  Hartranft,  who  was 
the  principal  in  the  development  of  this  project.  Of  these, 
the  IVuit  World  Publishing  Company,  a  certain  suburban  farms 
association  pool,  which  was  an  association  of  individuals,  the 
Olendale  &  Eagle  Eock  Railway,  and  operations  of  Hartranft  as 
an  individual,  received  particular  mention  in  the  hearings.    In  « 

the  hearings  on  the  application,  Mr.  A.  E,  Carter,  witness  for 
defendant,  presented  as  applicant's  exhibit  "C"  (amended)  a 
determination  of  original  cost,  reproduction  cost,  and  reproduc- 
tion cost  less  depreciation  of  the  water  system,  amounting  to 
respectively  $124,885.93,  $170,720,  and  $153,255.72.  The 
Conmiission's  hydraulic  division  made  a  separate  determination, 
and  suggested  as  the  fair  cost  of  the  operative  property  that 
should  be  considered  effective  in  determining  rates  to  be  paid 
by  water  users  as  of  1916,  $44,255,  and  as  the  cost  of  the  remain- 
ing part  of  the  property  charged  by  applicant  to  the  water  sys- 
tem $68,562,  a  total  for  the  entire  property  of  $112,817. 

The  testimony  shows  that  water  service  was  extended  to  three 
tracts  of  land  outside  the  original  area  and  in  addition  to  land, 
purchased  by  defendant  since  the  original  area  of  1,726  acres 
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was  determined  upon.  The  Commission  is  of  the  opinion  that 
the  proportion  of  the  property  used  and  useful  in  the  service  of 
present  consumers  is  of  the  fair  value  of  $44,255.  The  acreage 
that  has  been  served  with  water,  in  whole  or  part,  amounts  to 
850  acres  according  to  the  Commission's  engineer,  basing  his 
determination  upon  approximate  records,  and  this  indicates  a 
cost  of  system  per  acre  of  $52, 

Depreciation. 

The  Commission's  engineer  testified  that  there  should  be  set 
aside  annually  the  sum  of  $677.25  to  cover  operative  property 
subject  to  physical  deterioration,  and  that  $12.60  would  be  neces- 
sary to  provide  for  replacement  of  the  portion  of  the  property 
considered  nonoperative. 

Mr.  Carter  shows  in  applicant's  exhibit  "A"  an  estimated 
allowance  of  $2,560.87  per  year.  It  appears  that  Mr.  Carter 
made  his  determination  by  first  determining  reproduction  cost 
then  more  or  less  arbitrarily,  present  value  or  reproduction  cost 
less  depreciation,  and  dividing  the  difference  by  the  average  age. 
The  method  pursued  by  the  Commission's  engineer  is  in  conform- 
ity with  this  Commission's  practice,  and  we  will  assume  that 
there  should  be  provided  in  rates  the  sum  of  $700  annually  to 
be  considered  as  a  fund  for  the  replacement  of  structures. 

Maintencmce  and  operation. 

The  records  of  applicant  show  maintenance  and  operation  ex- 
pense exclusive  of  general  expenses  to  have  averaged  $2,200 
per  annum  during  the  last  four  years.  The  1916  expense  is 
shown  to  have  been  $3,580.  During  this  year  it  is  of  record 
that  applicant  expended  an  unusual  amoimt  in  repair  of  mains 
and  general  rehabilitation  of  the  system.  It  will  be  assumed 
that  $3,000  per  annum  should  be  provided  for  maintenance 
and  operation  expense  other  than  general ;  that  a  general  manager 
and  superintendent  should  be  employed  at  $1,800  per  annum, 
and  that  $500  should  be  provided  for  all  other  general  expenses. 
This  makes  in  all  $5,300. 

Establishment  of  a  rate. 

It  is  in  testimony  that  an  analysis  of  the  company's  accounts 

of  the  year,  March,  1916,  to  February,  1917,  inclusive,  indicates 

2,222  individual  consumer  months  during  which  water  was  used, 
P.U.R.l9i8a 
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or  miniminn  charges  paid,  and  7,300,000  cubic  feet  of  water 
consumed.  At  least  two  consumers  were  not  included  in  this 
record,  these  being  M.  V.  Hartranft  and  Captain  H.  F.  Hatch. 
It  will  be  assumed  that  the  use  of  water  actually  reached  7,500,- 
000  cubic  feet  and  the  number  of  consumer  months  were  2,300. 

The  records  in  proceedings  under  the  application  indicate  a 
recent  annual  increase  in  gross  revenue  of  7^  per  cent. 

We  have  used  the  above  data  in  determining  that  the  schedule 
of  rates  set  forth  in  the  order  herewith  will  provide  reasonable 
returns  to  the  company  on  that  portion  of  the  investment  which 
has  been  found  proper  as  a  rate  base  under  present  conditions, 
and  the  sum  of  $6,000  per  annum  for  maintenance  and  operation 
of  the  system  and  replacement  of  structures. 

The  initial  charge  of  $4  per  acre  that  the  Commission  will 
establish  in  the  order  herewith,  will  apply  where  water  is  taken 
or  in  instances  in  which  the  landowner  desires  to  retain  the  right 
to  take  the  water. 

I  recommend  the  following  order: 

ORDER. 

Complaint  having  been  made  by  the  Monte  Vista  Valley  Board 
of  Trade,  a  corporation,  and  others  against  the  Western  Empire 
Suburban  Farms  Association,  a  corporation,  engaged,  among 
other  things,  in  the  business  of  developing,  selling,  and  distrib- 
uting water,  and  the  said  association  having  made  application 
for  authority  to  adjust  and  increase  its  rates  for  water  sold,  and 
the  Commission  being  fully  apprised  in  the  premises,  the  Rail- 
road Commission  hereby  finds  that  the  rates  now  charged  by 
defendant  for  water  are  unjust  and  unreasonable,  and  that  the 
rates  herein  established  are  just  and  reasonable  rates. 

Basing  the  order  herein  on  the  foregoing  finding  of  fact  and 
on  the  further  findings  which  are  contained  in  the  opinion  which 
precedes  this  order. 

It  is  hereby  ordered  that  Western  Empire  Suburban  Farms 

Association  shall  discontinue  the  rates  that  it  has  been  charging 

for  water  service,  and  shall  substitute  therefor  the  following 

schedule  of  water  rates: 
P.U.R.191Sa 
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An  annual  payment  in  advance  of  any  water  use  of  $4  per  acre  of  net  i 

in  the  tract  where  the  service  is  desired. 
Minimum  monthly  payments  when  water  is  used,  for  each  service  connection : 

One  inch  diameter  or  less $1.00 

One  and  one-half  inch  diameter  1.50 

Two  inch  diameter  2.00 

Three  inch  diameter   3.00 

For  water  used: 

First  500  cubic  feet  at  20  cents  per  100  cubic  feet. 
Next  500  cubic  feet  at  10  cents  per  100  cubic  feet. 
All  use  above  1,000  cubic  feet  from  domestic  lines,  3^  cents  per  100  cubic 

feet. 
All  use  above  1,000  cubic  feet  from  irrigation  pipe  lines,  2}  cents  per  100 
cubic  feet. 

It  is  further  ordered  that  the  Western  Empire  Suburban  Farms 
Association  install  service  connections  at  its  own  expense  upon 
application  of  persons  desiring  to  use  water,  and  that  it  return^ 
together  with  6  per  cent  interest,  all  payments  or  deposits  for 
service  connections  to  the  property  line  and  meters  that  have 
been  received  by  it  subsequent  to  December  1,  1915. 

It  is  further  ordered  that  Western  Empire  Suburban  Farms 
Association  provide  means  for  measurement  of  water  delivered  to 
consumers  from  the  so-called  irrigation  pipe  lines  in  such  manner 
as  may  be  satisfactory  to  the  individual  consumer,  subject,  in 
case  of  controversy,  to  the  determination  by  the  Bailroad  Com- 
mission. 

It  is  further  ordered  that  the  Western  Empire  Suburban  Farms 
Association  arrange,  in  so  far  as  it  is  possible  to  do  so,  for 
deliveries  of  water  from  the  irrigation  pipe  lines  at  shorter 
intervals  than  two  weeks  for  use  on  small  fruits  and  gardens 
when  application  for  such  service  is  made  at  the  beginning  of 
the  season. 

It  is  further  ordered  that  the  Western  Empire  Suburban  Farms 
Association  provide  a  self-registering  device  at  the  so-called 
lower  reservoir  to  record  the  level  of  water  at  that  point,  and 
keep  the  record  sheets  on  file,  and  to  see  that  the  reservoir  is 
not  allowed  to  run  empty,  and  to  so  provide  that  pressure  at 
points  of  delivery  on  the  domestic  system  shall  not  fall  under 
20  pounds  per  square  inch,  except  in  an  emergency. 

It  is  further  ordered  that  the  Western  Empire  Suburban  Farms 
Association  formulate  and  file  with  this  Commission  a  complete 
schedule  of  rules  and  regulations  to  be  in  conformity  with  the 
requirements  of  this  Commission's  general  order  No.  2879  in 

P.U.R.1918C. 
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case  N"©.  683,  and  to  contain  provisions  covering  the  matters 
hereinbefore  decided  upon,  as  well  as  all  customary  general  re- 
quirements. These  rules  are  to  be  filed  with  the  Commission 
within  twenty  days  from  the  date  hereof,  whereupon  they  will 
be  given  consideration,  and,  with  such  modifications  as  the  Com- 
mission may  then  require,  will  become  eflFective  and  subject  to 
publication  by  this  company  in  pamphlet  form  and  distribution 
among  all  consumers  or  applicants  for  service  within  thirty 
days  from  the  date  upon  which  notification  is  received  from  the 
Commission  that  the  schedule  is   in  acceptable  form. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis- 
sion of  the  state  of  California. 

.  Note. — Public  utilities. 

I.  In  general. 

In  Hansel  v.  Reiney,  Decision  No.  4990,  Case  N*o.  1151,  Dec.  26, 
1917,  the  California  Commission  held  that  individuals  selling  water 
to  the  public  at  a  fixed  rate  are  public  utilities  within  the  meaning 
of  §  2  (bb)  of  the  Public  Utilities  Act. 

In  Public  Utilities  Commission  v.  Watson  (111.)  No.  7596,  Jan. 
28,  1918,  it  was  held  that  individuals  who  had  purchased  natural 
gas  from  a  utility  which  had  been  permitted  by  the  Commission  to 
abandon  the  field  were  not  a  public  utility,  where  they  had  purchased 
the  gas  solely  for  their  own  use  in  order  to  protect  their  business, 
and  the  only  service  which  they  rendered  to  others  was  the  sale  of 
such  of  the  gas  as  they  did  not  need  for  their  own  purposes. 

II,  What  are. 

Vessels  used  by  the  owners  in  their  private  business,  and  to  trans- 
port goods  for  their  customers  and  other  persons  who  have  made 
contracts  for  the  trip,  subject  to  a  freight  rate  previously  agreed 
upon,  are  not  public  utilities  subject  to  the  jurisdiction  of  the  Philip- 
piae  Commission,  although  such  vessels  on  their  outward  trips  very 
often  accept  cargo  offered  by  the  public  when  there  is  available 
space,  it  appearing  that  the  owners  do  not  solicit  or  offer  to  take 
cargo.  Public  Utility  Commission  v.  Kio  Y  Olabarrieta,  Case  Xo. 
907,  Sept.  22,  1917. 

Persons  operating  vessels,  falling  within  the  statutory  tonnage 
limits,  on  inland  waters,  for  public  purposes,  within  the  state  of 
California,  are  common  carriers  subject  to  the  provisions  of  the 
P.U.R.1918C. 
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Public  Utilities  Act.    Producers  Hay  Co.  v.  Anderson,  Decision  No. 
4916,  Case  No.  1141,  Dec.  1,  1917. 

A  railroad  company  is  a  common  carrier  as  to  the  entire  railroad, 
although  it  claims  that  a  mining  company  owns  a  part  thereof,  and 
has  furnished  money  to  pay  the  operating  expenses,  where  such 
money  is  carried  on  the  books  as  advances  from  the  mining  com- 
pany, and  the  railroad  company  has  on  file  with  the  Commission  a 
tariff  covering  rates  from  points  on  what  are  alleged  to  be  the  min- 
ing compan/s  tracks,  and  also  has  filed  a  code  of  demurrage  rules 
covering  stations  on  that  portion  of  the  road.  Ingham  v.  Morgan 
Eun  E.  Co.  No.  1187,  Nov.  16,  1917. 

III.  Dissolution. 

In  Moore  v.  Lewisburg  &  E.  E.  E.  Co.  (1917)  —  W.  Va.  — , 
L.E.A.1918A,  1028,  93  S.  E.  762,  the  supreme  court  of  appeals  of 
West  Virginia  held  that  there  was  no  special  provision  in  their 
statute  for  the  dissolution  of  public  service  coi:porations,  and  conse- 
quently the  provisions  of  law  for  the  dissolution  of  private  corpora- 
tions generally  must  apply.  The  court  said  that  when  it  appeared 
to  the  stockholders  of  a  public  service  corporation  that  its  business 
cannot  be  operated  except  at  a  loss,  and  that  a  fair  test  had  been 
made  in  order  to  determine  this  fact,  they  have  authority  to  dis- 
continue the  business  of  such  corporation  and  to  surrender  its 
franchises.  It  Was  further  held  in  this  case  that  a  minority  stock- 
holder could  not  question  the  acts  of  the  majority  stockholders  look- 
ing towards  a  dissolution  of  the  corporation,  upon  the  ground  that 
their  acts  were  ultra  vires,  but  only  upon  the  ground  that  a  pecuniary 
loss  would  result  to  him. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

EE  INDIANAPOLIS  &  CINCINNATI  TEACTION  COMPANY. 

[No.  3522.] 

Batea  —  Powers  —  Interurhan  railtcays  —  Emergency  rate, 

1.  The  Indiana  Commission  has  power  in  case  of  emergency  to  teln- 
porarily  alter  the  existing  rates  of  interurhan  railroads,  to  prevent  in- 
jury to  the  husiness  or  interests  of  the  utility  or  the  public. 

Return  —  Interurhan  railway  —  Emergency. 

2.  An  emergency,  as.  contemplated  by  §  122,  Indiana  IJtilitiefl  Act 
( Shively-Spencer ) ,  making  it  necessary  to  allow  a  temporary  increase 
in  rates  to  provo-it  injury  to  the  business  and  interests  of  an  economi- 
cally operated  interurhan  utility,  exists  where,  because  of  the  war,  the 
increase  in  it«  operating  expenses  will  not  permit  a  sufficient  return 

P.U.R.1918C. 
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to  meet  the  interest  on  its  underlying  and  contractual  obligations,  the 
defalcation  of  which  would  endanger  the  company^s  corporate  life,  and 
the  sum  required  for  that  purpose  amounts  to  less  than  6  per  cent  on 
the  property  valuation  and  allows  for  no  return  on  the  common  or    • 
overlying  preferred  stock. 
Beturn  —  Policy  —  War, 

3.  The  Indiana  Commission  will  not,  under  any  circumstances,  per- 
mit utilities  to  capitalize  the  war,  or  use  any  claim  for  a  temporary 
emergency  rate  as  a  means  of  securing  an  unjust  return,  or  to  thereby 
permanently  establish  higher  rates. 

Beturn  -^  Interurhan  railways  -*  War, 

4.  An  interurban  utility,  as  a  war  emergency  measure  to  prevent 
injury  to  its  interests,  was  permitted  to  increase  its  passenger  rates 
from  2  to  2i  cents  per  mile,  which,  it  was  estimated,  would  produce  an 
additional  revenue  practically  equivalent  to  the  approximated  deficit  of 
the  utility  of  the  ensuing  year. 

[January  19,  1918.] 

Petition  by  the  Indianapolis  &  Cincinnati  Traction  Com- 
pany for  authority  to  increase  passenger  rates;  granted. 

By  the  Commission:  The  Indianapolis  &  Cincinnati  Trac- 
tion Company  has  filed  its  petition  with  this  Commission, 
asking  authority  to  increase  interurban  passenger  fares  on  its 
lines  from  a  basis  of  2  cents  per  mile  to  a  basis  of  2^  cents  per 
mile;  and  to  issue  commutation  books  at  twenty-five  times  the 
increased  one-way  fare  for  forty  trips  within  a  month,  and 
thirty  times  the  increased  one-way  fare  for  sixty  trips  within 
a  month ;  and  (by  supplemental  petition)  to  install  and  put  in 
force,  in  lieu  of  interchangeable  1,000-mile  mileage  books  now 
in  force,  a  book  containing  2,000  1-cent  coupons  to  be  sold  at 
$17.50. 

Due  notice  of  the  filing  of  this  petition  and  of  the  assignment 
of  the  case  for  hearing  was  given  to  the  officials  of  the  cities  and 
towns  through  which  the  petitioner  operates  its  lines,  to  the 
various  newspapers  published  in  said  cities  and  towns,  and  to  the 
commercial  organizations  thereof.  The  only  protestant  appear- 
ing at  the  hearing  was  the  city  of  Shelbyville,  by  its  then  city 
attorney. 

The  petitioner  alleges  that  it  is  a  corporation  under  the  laws 
of  Indiana,  owning  and  operating  an  interurban  electric  railway 
in  two  divisions, — one  from  Indianapolis  via  Eushville  to  Con- 
nersville,  Indiana,  a  distance  of  58  miles,  and  one  division  from 
P.U.R.1918C. 
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Indianapolis  via  Shelbyville  to  Greensburg,  Indiana,  a  distance 
of  49  miles;  each  of  these  lines  being  operated  in  the^city  of 
Indianapolis  over  a  portion  of  the  tracks  of  the  Indianapolis 
Traction  &  Terminal  Company. 

The  petition  sets  out  that  the  capital  stock  of  the  company 
consists  of  $2,000,000  common  stock  and  $1,000,000  5  per  cent 
preferred  stock;  that  there  are  outstanding  $1,400,000  in  5 
per  cent  bonds,  and  that  there  are  underlying  securities  against 
the  Indianapolis,  Shelbyville,  and  Greensburg  division  consist- 
ing of  $1,000,000  of  5  per  cent  bonds  and  $600,000  of  5  per 
cent  preferred  stock,  which  is  in  the  nature  of  a  lien  and  subject 
to  which  the  company  acquired  said  property. 

The  petition  alleges  that  it  has  invested  in  road  and  equipment 
$6,035,127.50. 

Petitioner  further  alleges  that,  during  the  years  1911  to  1916 
inclusive,  the  receipts  derived  from  the  operation  of  its  lines 
had  "part  of  the  time  been  barely  sufficient  to  pay  the  operating 
expenses  and  fixed  charges,  and  part  of  the  time  there  was  an 
actual  deficit ; ''  that  no  dividends  were  ever  paid  upon  any  of 
the  capital  stock  except  during  the  years  of  1911  and  1912,  when 
three  dividends  were  paid,  the  largest  being  1 J  per  cent. 

On  account  of  deficits,  necessities  not  properly  chargeable  to 
operation,  redemption  of  underlying  bonds,  and  for  expenditures 
properly  chargeable  to  capital  account,  it  has  been  necessary 
from  time  to  time  to  borrow  money,  and  that  for  such  purposes 
the  company  has  given  its  notes  indorsed  by  its  directors;  that 
the  company  now  has  notes  of  this  character  outstanding  aggregat- 
ing $134,445.81,  which  obligations  are  carried  as  floating  in- 
debtedness. The  petitioner  alleges  that  these  borrowings  cannot 
be  continued,  and  that  to  meet  further  deficits,  and  to  keep  the 
lines  in  operation,  the  income  therefrom  must  be  increased. 

The  petition  sets  out  that,  soon  after  the  outbreak  of  the 
European  war,  in  1914,  all  items  of  cost  entering  into  the  op- 
eration of  its  electric  lines  began  to  increase,  and  that  the  increase 
continued  up  to  the  entrance  of  the  United  States  into  the  war, 
and  that  since  the  entrance  of  the  United  States  such  increases 
have  been  more  frequent  and  in  greater  amount. 

That  the  business  of  the  company  is  almost  entirely  interurbaa 
in  character,  and  that  the  income  derived  purely  from  passenger 

P.U.R.1918C.  ^^  I    J 
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leyenues  constitutes  approximately  86  per  cent  of  its  total  rev- 
enue (record  of  1916) ;  that  the  remaining  14  per  cent  of  its 
income  is  derived  from  the  transportation  of  express,  mail,  milk, 
freight,  and  despatch  freight. 

That  the  petitioner  now  faces  a  very  large  increased  expend- 
iture on  account  of  increased  price  of  labor  and  materials ;  that 
these  increases  will  average  not  less  than  15  per  cent  over  1917 
prices ;  that  after  March  1,  1918,  the  petitioner  will  be  required 
to  pay  an  increase  of  not  less  than  $1.25  per  ton  for  coal,  and 
that  this  item  alone  will  require  an  increased  exp^iditure  of 
approximately  $87,000. 

That  no  reasonable  increase  in  its  freight  rates  which  could 
be  granted  would  be  adequate  in  meeting  the  deficit  which  peti- 
tioner anticipates  in  the  year  1918. 

The  petitioner  expressly  waives  any  desire  to  secure  increased 
rates  for  the  purpose  of  the  payment  of  dividends,  but  asks  for 
only  sufficient  increases  in  rates  to  provide  enough  additional 
revenue  to  take  care  of  operating  expenses  and  fixed  charges 
against  the  company. 

The  petitioner  points  to  the  emergency  existing,  in  the  follow- 
ing language:  'Tour  petitioner  respectfully  calls  attention  to 
the  fact  that  if  the  company  is  to  survive  and  continue  to  carry 
on  its  business,  the  increases  asked  for  should  be  made  at  a  very 
early  date  so  that  it  may  have  the  benefit  of  them  in  meeting 
increased  expenses/' 

The  petitioner  expressly  predicates  its  right  to  relief  upon  § 
122  of  the  Shively-Spencer  Utility  Commission  Act,  which  U 
hereinafter  set  out. 

The  questions  presented  by  the  petition  and  hearing  in  this 
case  are  as  follows : 

First:  Has  the  Commission  the  power  under  §  122  of  the 
Shively-Spencer  Utility  Act  to  increase  the  passenger  rates  of 
the  petitioner  ? 

Second :  If  the  Commission  has  such  power,  is  there  an  emer- 
gency existing  ?  If  so,  is  it  necessary  in  order  to  prevent  injury 
to  the  business  and  interests  of  the  petitioner  temporarily  to 
increase  the  existing  rates  ? 

Third:  If  it  is  so  necessary  temporarily  to  increase  the  ex- 
P.U.R.1918C.  ^  J 
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isting  rates,  what  increase  or  what  temporary  rate  will  be  neces- 
sary to  prevent  such  injury? 

First. 

[1]  Has  the  Commission  the  power  under  §  122  of  the  Shive- 
ly-Spencer  Utility  Act  to  increase  the  passenger  rates  of  the 
petitioner  ? 

That  portion  of  §  1  of  the  Shively-Spencer  Utility  Act  here 
pertaining,  is  as  follows:  "...  that  the  term  ^public 
utility'  as  used  in  this  act  shall  mean  and  embrace  every  cor- 
poration .  .  .  that  now  or  hereafter  may  own,  operate^ 
manage  or  control  any     •     .     •     interurban  railway.*' 

It  will  be  noted  that  the  "interurban  railway"  is  specifically 
defined  as  a  "public  utility,"  and  therefore  specifically  subject 
to  all  of  the  provisions  of  the  act.  Notwithstanding  any  previous 
statutory  classification  or  customary  class  of  relationship,  the 
l^islature  of  1913  by  the  utility  act  itself  defined  interurban 
railroads  as  "public  utilities,"  and  brought  the  electric  inter- 
urban within  the  operation  of  the  act,  and  this  to  the  exclusion 
of  all  other  classes  or  kinds  of  rail  transportation  except  street 
railways,  with  which  we  are  not  here  concerned. 

Section  122  of  the  Shively-Spencer  Utility  Act  is  as  follows: 
"The  Commission  shall  have  power,  when  deemed  by  it  neces- 
sary, to  prevent  injury  to  the  business  or  interests  of  the  people, 
or  any  public  utility  of  this  state,  in  case  of  any  emergency 
to  be  judged  of  by  the  Commission,  to  temporarily  alter,  amend, 
or  with  the  consent  of  the  public  utility  concerned,  suspend  any 
existing  rates,  schedules  and  order  relating  to  or  affecting  any 
public  utility  or  part  of  any  public  utility  in  this  state.  Such 
rates  so  made  by  the  Commission  shall  apply  to  one  (1)  or  more 
of  the  public  utilities  in  this  state  or  to  any  portion  thereof  as 
may  be  directed  by  the  Commission,  and  shall  take  effect  at  such 
time  and  remain  in  force  for  such  length  of  time  as  may  be 
prescribed  by  the  Commission."  [4  Bums's  Anno.  Stat  1914, 
§  10,052  s  4.] 

If  this  section  is  anything  but  meaningless,  it  must  confer  up- 
on the  Commission  powers  which  are  not  by  the  other  provisions 
of  the  act  conferred.  And  clearly  this  power  is  a  grant  of  author- 
ity to  act  in  an  emergency, — an  express  authority  in  time  of 
emergency  to  prevent  injury  to  the  public  or  to  any  public  utility.>  j 
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It  is  obvious  that  the  legidature  had  in  mind  that  the  future 
of  utilities  could  not  be  foretold;  that  unusual  and  wholly  un- 
foreseen conditions  spring  up  without  warning;  that  to  meet 
such  contingencies  there  must  be  a  flexibility  of  control  of  those 
elements  which  permit  the  protection  of  the  public  and  the  sur- 
vival of  the  utility.  That  in  order,  in  time  of  emergency,  to 
insure  the  welfare  of  the  public  as  well  as  to  prevent  injury  to 
the  utilities,  the  legislature  evidently  believed  that  power  should 
be  given  the  Commission  to  meet  these  emergencies.  The  legis- 
lature certainly  recognized  that  constantly  changing  conditions, 
economic  uncertainties,  unforeseen  catastrophes,  and  acts  of 
Providence  had  in  the  past  and  would  continue  in  the  future  to 
precipitate  crises  in  the  lives  of  the  public  and  in  the  history  of 
utilities.  With  rare  foresight  evidenced  in  few  other  state  utility 
regulatory  acts,  the  legislature  recognized  the  injustice  of  forc- 
ing either  the  public  or  the  utility  to  continue,  without  at  least 
temporary  relief,  to  live  under  the  rules  prescribed  for  normal 
conditions,  when  such  a  continuance  threatened  injury  to  the 
]!)eople  or  to  the  utility. 

As  further  evidence  of  the  intent  as  well  as  the  foresight  of 
the  legislature,  the  act  limits  the  emergency  relief  which  the 
Commission  may  grant,  by  providing  that,  in  order  to  prevent 
injury  to  the  people  or  to  the  utility,  "the  Commission  shall  have 
power  ...  to  temporarily  alter,  amend  .  .  .  any  ex- 
isting rates.*' 

In  other  words,  it  appears  to  be  the  purpose  of  the  act  to  per- 
mit the  Commission  to  grant  only  temporary  relief;  that  is,  such 
a  relief  as  will  continue  only  until  the  danger  of  injury  to  the 
business  or  interests  or  the  people  or  any  public  utility  shall 
have  passed,  or  until  changed  conditions  shall  make  further 
relief  unnecessary. 

As  has  been  pointed  out,  the  "interurban  railway"  is  expressly 
enumerated  and  defined  in  §  1  as  a  utility,  and  therefore  ob- 
viously is  within  §  122.  It  is  needless  to  say  that  §  122  has  no 
application  to  any  utility  not  expressly  enumerated  in  §  L 

As  applied  to  the  case  before  us,  it  is  the  opinion  of  the  Com- 
mission, therefore,  that  the  legislature  intended  to,  and  did, 
grant  to  the  Commission  the  power,  in  case  of  emergency,  in 
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order  to  prevent  injury  to  the  business  or  interests  of  any  inter- 
urban  railroad  of  this  state,  temporarily  to  alter  or  amend  any 
existing  rates  of  such  interurbans,  subject,  however,  as  the  Com- 
mission believes,  to  such  limitations  as  may  be  imposed  by  specific 
l^islative  grants,  and  subject  also  to  certain  other  limitations 
which  are  later  discussed. 

Second. 

[2]  If  the  Commission  has  such  power,  is  there  an  emergency 
existing  ?  If  so,  is  it  necessary,  in  order  to  prevent  injury  to  the 
business  and  interests  of  the  petitioner,  temporarily  to  increase 
the  existing  rates  ? 

With  the  outbreak  of  the  European  war  and,  later,  with  our 
entrance  therein,  there  have  come  conditions  wholly  beyond  the 
previous  imagination  of  any  man.  As  if  overnight  we  suddenly 
have  been  catapulted  from  an  era  of  economic  tranquillity  into 
a  maelstrom  of  economic  revolution, — the  path  of  which  has  en- 
veloped the  entire  industrial  and  commercial  activities  of  the 
nation.  There  is  no  longer  such  a  condition  as  a  normality  of 
business,  and  almost  every  industry  or  conmiercial  institution 
finds  itself  facing  critical  problems  for  which  there  are  no  land- 
marks or  guideposts. 

The  evidence  in  this  case  makes  obvious  the  fact  that  the 
property  and  business  of  the  petitioner  have  been  directly  and 
seriously  affected  by  these  abnormal  conditions.  The  two  prin- 
cipal items  of  the  operating  expense  of  the  petitioner's  lines 
are  labor  and  material,  including  coal.  These  two  principal 
elements  entering  into  the  operation  and  maintenance  of  peti- 
tioner's lines  have  been  directly  affected. 

These  are  the  particular  elements  for  vdiich  the  war  has 
created  such  an  abnormal  demand.  It  appears  conclusively 
that,  over  and  above  normal  prices  preceding  the  war,  there 
have  already  been  increases  in  the  cost  of  materials  necessary  to 
the  proper  operation  of  petitioner's  lines,  ranging  from  25  to 
200  per  cent. 

For  example,  the  record  reveals  that  after  March  1,  1918,  the 
petitioner  will  almost  certainly  be  required  to  pay  for  coal,  which 
is  one  of  the  large  items  of  expense,  an  increase  from  95  cents 
per  ton  f.  o.  b.  mines,  the  old  contract  price,  to  not  less  than 
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$2.15  per  ton  f.  o.  b.  mines,  the  present  government  price  of  coal 
of  the  quality  and  kind  used,  or  an  increase  in  the  mined  cost  of 
coal  of  approximately  120  per  cent,  which  alone  will  mean  an 
added  eost  of  operation  of  approximately  $37,000  for  the  year 
1918.  This  calculation  makes  no  allowance  for  future  increases 
in  the  price  of *coal  or  increased  freight  rates. 

The  evidence  also  discloses  that,  in  the  cost  of  materials  of  a 
metallic  nature,  expenditures*  for  which  constitute  a  large  portion 
of  the  operating  cost  of  the  petitioner's  lines,  there  have  been 
great  increases  over  normal. 

The  following  comparative  statement  of  costs  taken  from  the 
record  indicates  the  general  increase  in  cost  of  materials.  Some 
of  the  items  enumerated  are  used  in  smaller  quantities,  some  in 
larger,  but  the  comparison  gives  evidence  of  the  general  in- 
crease. 


Price  1914, 

Present 

1916, 1916. 

Price. 

$94.00 

$140.00 

11.96 

21.11 

.46 

.75 

6.60 

10.00 

6.00 

11.00 

37.00 

60.00 

48.00 

64.00 

2.40 

7.08 

1.80 

3.46 

.25 

1.20 

1.60 

6.00 

4.00 

10.00 

3.50 

7.50 

.68 

2.10 

15.00 

28.00 

14.00 

42.00 

.26 

.42 

.08 

.16 

.07 

.26 

3.50 

6.38 

6.60 

9.60 

.16 

.38 

3.25 

5.26 

13.25 

64.00 

.10 

.19 

.00 

1.40 

Commutators    .... 

Pinions     

Track  bonds  

Track  spikes 

Track  bolts 

Brake  shoes   

Grears    

Armature  hoods  . . 
Iron  and  soft  steel 

Ldnen  tape    

Asbestos  tape  .... 
Blacksmith  coal  . . 
Truck  swing  links 

Tubing   

Qalvanized  wire  . . 
Fiber  wedges  .... 
V^ooden  fiber    . . : . 

White  waste 

V^ool  waste 

Car  braces    

Journal  boxes  .... 

Copper  wire   

Plate  glass    

Body  bolsters  .... 
Carbon  brushes  . . 
Linseed  oil    


Labor  costs  have  been  materially  increased,  and  the  record 
discloses  that,  if  petitioner  is  to  continue  the  operation  of  its 
lines,  further  increases  in  the  cost  of  labor  cannot  be  escaped. 

After  an  analysis  of  all  of  the  er^idence  as  to  the  increase  in 
the  costs  of  operation  of  petitioner's  lines  due  to  abnormal  con- 
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ditions,  and  aided  by  the  Commission's  en^neers,  the  Commis- 
sion is  of  the  opinion  that  conservatively  estimated  the  general 
increase  in  the  cost  of  operation  in  1918  will  be  from  20  to  25 
per  cent  over  the  cost  of  operation  for  the  year  1917. 

Let  us  now  consider  this  increase  in  the  cost  of  operation  of 
petitioner's  lines  in  the  light  of  petitioner's  experience  during 
the  last  past  three  years. 

The  following  tables  are  self-explanatory: 

Statement  of  Earning,  Operating  Expenses,  Taxes,  and  Other  Fixed  Charges 
for  the  Years  1915,  1916,  1917. 


Gross  earnings  

Total  operating  expenses 

Net  earnings  from  operation 

Miscellaneous  income  

Gross  income  less  operating  expense 

Deductions  from  mcome: 

Taxes    

Interest  on  bonded  debt,  floating  debt,  and 
other  fixed  charges  

Total  deductions  from  income 

Net  income  Defioit   


1915. 


$437,481.61 

280,930.29 

156,551.22 

1,114.14 

167,665.36 

20,610.89 

164,479.67 
176,090.56 
(17,425.20) 


1916. 


$467,686.69 

306,132.26 

162,453.44 

1,150.14 

163,603.68 

20,842.97 

166,308.45 
177,151.42 
(23,647.84) 


Statement  for  1917. 
Elevei^  Months  Actual  Plus  Average  ^{i  for  December, 

Gross  earnings  for  first  11  months $464,627.66 

Add  ^li  for  remaining  month 41,320.68 

Total  operating  expenses  for  first  11  months $300,707.84 

Add  ^{i  for  remaining  month 27,336.44 


$496,848.23 


Net  earnings  from  operation 

Misc.  income  for  first  11  months $1,898.61 

Add  ^ii  for  remaining  month 172.60 


Gross  income  less  operating  expenses  for  year  1917 

Deductions  from  income,  taxes,  fixed  charges,  and 

interest  on  floating  debt  for  the  first  11  months 

of  the  year  $164,863.32 

Add  lii  for  remaining  month 14,987.67 


328,044.28 
$167,803.95 

2,071.21 
$169,876.16 


179,850.89 
$9,975.73 


Showing  deficit  for  the  year  1917 

Accepting  these  statements  without  analysis  (which  later 
suflBciently  appears),  it  is  apparent  that  petitioner  has  suffered 
a  deficit  for  three  years.  That  is  to  say,  that  not  only  has  it  paid 
no  returns  on  its  common  and  preferred  stock,  but  after  the  pay- 
ment of  only  operating  expenses,  taxes,  interest  on  bonded  debt, 
floating  debt,  and  fixed  charges,  there  were  the  following  deficits : 
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1915    , $17,426.20 

1916    23,647.84 

1917    9^76.73 

Assuming  that  the  petitioner  will,  in  1918,  have  gross  earnings 
equal  to  1917,  which  in  this  respect  was  the  best  year  in  the 
history  of  the  company,  and  adding  in  1918  20  per  cent  for  op- 
erating expenses  to  the  operating  expenses  of  1917,  an  estimate 
for  1918  is  as  follows: 

Estimated  Statement  of  EamingB,  Operating  Expenses,  and   Other  Fixed 

Charges  for  the  Year  1918. 

Statemmt  for  1918. 

Gross  earnings  estimated  to  be  the  same  as  for  1917 $496,848.23 

To  the  amount  of  total  operating  expenses  for  1917  $328,044.28 
Add  increase  of  20%  on  account  of  general  advance 
in  labor  and  materials,  including  coal 66,608.66 

Operating  expenses  for  1918 $393,662.84    393,662.84 

Net  from  operation $102^96.39 

Miscellaneous  income,  placed  at  same  as  for  1917  2,071.21 

Gross  income  for  1918  less  operating  expenses $104,266.60 

Deductions  from  income — taxes,  fixed  charges  and  interest  on 

floating  debt,  all  placed  at  same  as  for  1917  179,860.89 

Showing  deficit  for  1918 $76,684.29 

It  appears  from  this  estimation  and  calculation,  that  peti- 
tioner is  facing  a  deficit  for  the  year  1918  of  approximately 
$76,000,  not  including  a  reasonable  allowance  for  depreciation. 

Whether  or  not  the  petitioner,  even  in  an  emergency,  is  en- 
titled to  relief  from  this  contemplated  deficit,  is  a  question  which 
is  immediately  raised.  The  determination  of  this  question  must 
be  predicated,  measurably  at  least,  upon  an  investigation  of 
the  following  two  propositions: 

1.  The  management  of  petitioner's  business, — ^the  economies 
and  efficiency  with  which  the  business  is  conducted, — in  other 
words,  Are  the  operating  expenses  of  the  petitioner  necessary 
and  proper  expenditures  in  the  reasonably  economical  and  eflB- 
cient  operation  of  its  business  ? 

The  evidence  discloses  that  the  petitioner's  business  has  been 
in  the  hands  of  competent  and  efficient  officers.  Economy  has 
been  practised  in  the  management  and  operation  of  the  lines. 
The  salaries  and  wages  paid  are,  in  many  instances,  extremely 
low,  although  it  does  not  appear  that  this  fact  has  resulted  in 
inferior  service  or  the  employment  of  incompetent  workmen. 
It  is  clear,  also,  that  the  actual  operation  of  the  company's  lines 
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is  carried  on  in  a  reasonably  efficient  manner.  The  Commission 
is  unable  to  find  where  material  reduction  in  the  operating  ex- 
penses of  the  lines  could  be  made  without  consequential  render- 
ing of  inadequate  or  improper  service.  It  is  the  opinion  of  the 
Commission  that  the  average  operating  expenses  of  the  petitioner 
are  necessary  and  proper  expenditures  in  a  reasonably  economi- 
cal and  efficient  operation  of  petitioner's  business. 

2.  Does  the  item,  "interest  on  bonded  indebtedness,  floating 
indebtedness,  and  other  fixed  charges,"  amounting  to  $179,850.- 
89,  represent  obligations  which  must  be  met  in  order  to  prevent 
"injury  to  the  business  or  interests"  of  the  petitioner,  and,  if  so, 
is  this  sum  in  excess  of  what  would  be  a  reasonable  return  upon 
the  value  of  all  the  property  of  the  petitioner  actually  used  and 
useful  for  the  convenience  of  the  public  ? 

It  may  be  said  here,  in  order  that  the  latter  proposition  (2) 
may  not  be  misunderstood,  that  petitioner  maintains  that  the 
various  obligations  included  in  "interest  on  bonded  indebtedness, 
floating  debt,  and  other  fixed  charges,"  are  obligations  on  which 
the  nonpayment  of  interest  would  result  in  "injury  to  the  busi- 
ness or  interests"  of  the  petitioner. 

Inasmuch  as  petitioner,  in  asking  for  an  increase  in  rates  for 
the  purpose  of  paying  these  "interest"  charges,  and,  inasmuch 
as  any  sums  so  paid,  by  reason  of  increased  rates,  would  be 
taken  out  of  earnings  after  the  payment  of  operating  expenses, 
it  is  necessary  to  determine  whether  the  earnings  in  excess  of 
the  cost  of  operation  exceed  a  reasonable  return  on  the  reason- 
able value  of  the  property. 

The  Commission,  under  §  122,  is  not  concerned  with  the  find- 
ing of  the  full  value  of  the  petitioner's  property  for  the  purpose 
of  fixing  a  permanent  rate,  but  it  is  interested  in  determining 
whether  the  petitioner  is  seeking,  through  the  medium  of  a 
temporary  increase  of  rates,  to  secure  a  return  on  a  value  greater 
than  the  reasonable  value  of  the  property.  Any  interpretation 
of  §  122  which  would  allow  the  utility  to  earn  more  than  a  rea- 
sonable return  on  the  value  of  its  property,  under  the  theory  that 
the  utility  had  outstanding  obligations,  the  nonpayment  of  which 
would  injure  its  business  and  property,  would  be  an  open  in- 
vitation to  all  utilities  to  create  such  obligations,  and  thereby 
place  themselves  in  the  position  of  being  able,  by  reason  of  the 
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existence  of  indebtedness  of  this  nature^  to  demand  an  increase 
of  rates  tmder  §  122. 

In  this  case,  if  said  snm  of  $179,850.89  were  greater  than  a 
fair  and  reasonable  return  on  Ae  reasonable  value  of  petitioner's 
property,  allowance  being  made  for  dq)reciation,  the  Commis- 
sion would  not  be  disposed  to  grant  the  relief  prayed  for,  at 
least,  not  to  the  ext^it  of  providing  a  return  on  values  in  excess 
of  the  reasonable  value  of  the  property. 

It  appears  from  the  evidence,  that  said  item  of  $179,850.89 
does  represent  obligations  which  must  be  met,  in  order  to  prevent 
"injury  to  the  business  or  interests*'  of  the  petitioner. 

The  evidence  shows  that  petitioner  owns  and  operates  the  lines 
described  in  the  petition,  amounting  to  approximately  101  miles. 
It  appears  conclusively  from  the  evidence  Hiat,  in  construction 
and  equipment,  petitioner's  lines  are  modem,  and  in  good  con- 
dition, and  in  many  respects  superior  to  the  majority  of  inter- 
urban  lines  operating  in  the  state. 

From  the  evidence  adduced  at  the  hearing,  and  from  tiie  in- 
vestigation and  report  of  Commission's  engineers,  the  Commis- 
sion finds  that  the  value  of  all  the  property  of  petitioner  actually 
used  and  useful  for  the  convenience  of  the  public  is  in  excess 
of  $8,600,000. 

Under  normal  conditions,  therefore  (unless  otherwise  limit- 
ed), and  leaving  out  of  consideration  at  this  time  the  matter  of 
allowance  to  cover  depreciation,  the  petitioner'  would  be  entitled 
at  least  to  a  6  per  cent  return  on  $3,600,000,  or  $210,000.  It 
will  be  observed,  therefore,  that  the  item  of  ^^interest  on  bonded 
indebtedness,  etc.,"  amounting  to  $179,850.89,  is  less  than  a  6 
per  cent  return  on  a  reasonable  value  of  petitioner's  property, 
and  is  therefore  obviously  an  amount  which,  in  the  existing 
emergency,  the  petitioner  should  be  permitted  to  earn,  especially 
if  failure  to  earn  this  amount  endangers  the  life  or  service  of 
petitioner. 

The  Commission  believes  that,  in  order  to  prevent  injury  to 
the  business  and  property  of  flie  petitioner,  it  is  necessary  to 
provide  a  means  of  payment  of  said  item  of  $179,850.&9,  which 
represents  only  a  payment  of  5  per  cent  interest  on  tiie  out- 
standing first-mortgage  bonds,  and  that  preferred  stock  which  is 
an  underlying  and  contractual  security,  and  the  payment  of  ft 
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per  cent  interest  on  tlie  floating  indebtedness  carried  in  bank; 
interest  and  payments  on  which  obligations  c(Mistitute  a  fixed 
charge  and  obligation  which,  if  defaulted  on,  endangers  the 
corporate  life  of  petitioner.  Said  $179,850.89  does  not  provide 
for  any  return  on  the  $2,000,000  of  common  stock,  or  on  the 
$1,000,000  of  overlying  preferred  stock  of  the  petitioner,  and, 
as  it  has  already  been  pointed  out,  is  ev^i  less  than  a  reasonable 
return  upon  the  actual  value  of  petitioner's  property.  j 

It  may  not  be  a  digression,  at  this  point,  to  suggest  that  it  is 
likewise  necessary  to  permit  the  payment  of  this  obligation  in 
order  to  prevent  injury  to  the  interests  of  the  people  of  the  terri- 
tory and  communities  through  which  the  petitioner's  lines  op-  j 
erate.  A  public  utility  is  by  its  very  nature  a  public  servant, 
and  such  a  servant  cannot  serve  the  public,  and  the  public  cannot 
derive  the  benefits  of  such  service,  unless  reasonable  and  ad- 
equate compensaticm  for  such  service  is  provided.  | 

The  record  bears  evidence  that  the  public  which  would  be  ^ 

affected  by  the  granting  of  this  petition  is  aware  of  the  injury 
which  would  likely  result  from  the  failure  of  the  petitioner  to 
secure  relief.  There  are  before  this  Commission  petitions  from 
forty  business  houses  and  organizations  of  E^usbville,  and  from 
seventy  citizens  of  Connersville,  asking  the  Commission  to  grant 
the  increase  in  passenger  rates  i^ayed  for.  Numerous  letters 
are  before  us  iTom  citizens  and  business  men  of  Greensburg 
makiQg  the  same  request.  A  letter  from  the  Chamber  of  Com- 
merce of  l^elbyville  states  that  the  business  men  of  Shelbyville 
have  no  opposition  to  the  increase. 

In  the  judgment  of  the  Conmaission,  the  only  means  by  which 
the  increased  cost  of  operation  and  said  item  of  $179,850.89  can 
be  paid  is  through  an  increase  in  petitioner's  passenger  rates. 

To  summarize:  (Second).  The  Commission  is  convinced  that 
there  is  an  existing  emergency,  and  that  it  is  necessary,  in  order 
to  prevent  injury  "to  the  business  and  interests"  of  the  peti- 
tioner, temporarily  to  increase  the  existing  rates. 

In  order  that  there  may  be  no  nusinterpretation  of  the  Com- 
mission's finding  in  this  respect,  and  for  the  guidance  of  other 
utilities,  the  Commission  emphasizes  the  proposition  that  this 
action  is  not  to  be  interpreted  as  a  departure  from  the  basis  or 
established  interurban  passenger  rates ;  that  this  relief,  at  most, 
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IB  only  temporary ;  that  this  finding  is  not  to  be  interpreted  as 
applying  to  the  class,  but  rather  to  the  particular  petitioner 
now  before  the  Commission,  By  the  very  nature  of  §  122,  each 
utility  in  this  particular  class  must  stand  on  its  own  feet  and 
submit  itself  individually  to  the  considerations  herein  applied 
to  the  petitioner's  case. 

The  legislature,  in  the  wisdom  displayed  in  the  inclusion  of 
§  122,  granting  authorily  to  the  Commission  to  meet  emergencies 
which  threaten  the  life  of  public  utilities  or  the  continuance  of 
service,  did  not  contemplate  the  granting  of  power  to  do  anything 
more  than  to  meet  the  requirements  of  such  emergencies.  The 
Public  Service  Commission  has  already  laid  down  the  rule,  in 
granting  relief  under  this  section,  that  it  will  not  in  such  periods 
underwrite  usual  dividends.  In  this  instance,  petitioner  does 
not  pray  for  anything  except  that  the  corporate  life  and  the 
standard  of  service  of  the  company  shall  not  be  impaired. 

[3]  The  Public  Service  Commission  will  not,  under  any 
circumstances,  permit  public  utilities  to  capitalize  the  war,  or 
permit  the  utilities  to  use  §  122  as  a  cloak  under  which  they 
would  be  enabled  to  secure  larger  returns  than  those  to  which 
they  are  justiy  entitled,  or  to  thereby  permanently  establish 
higher  rates.  This  is  a  period  of  national  sacrifice  in  which 
each  must  bear  his  burden,  and  from  which  burdens  the  Com- 
mission will  not  relieve  utilities  while  carrying  out  the  evident 
wise  intent  of  the  legislature,  to  keep  through  such  chaotic  times 
her  public  servants  and  semipublic  institutions  intact. 

The  Public  Service  Commission  in  the  past  has  adopted  a 
policy  of  not  disturbing  the  rate  structures  that  existed  in  normal 
times;  and  where  relief  was  found  to  be  necessary,  such  rate 
structures  have  been  either  (1)  temporarily  suspended  and  the 
emergency  rates  put  into  effect,  or  (2)  there  has  been  added  to 
the  existing  rate  structure  certain  surcharges ;  but  in  neither  in- 
stance has  the  Commission  disturbed  or  abolished  such  per- 
manent rate  structures. 

There  appears  in  the  record  of  the  hearing  on  this  petition 
the  fact  that  petitioner  has  shown  deficits  in  past  years.  The 
question  arises  in  the  minds  of  the  Commission  why  petitioner 
did  not  seek  relief  prior  to  this  time.  Is  this  an  effort  to  cap- 
italize the  war?  The  Commission  is  of  the  opinion  that  the 
P.U.R.1918C. 

Digitized  by 


Google 


774  INDIANA  PUBLIC  SERVICE  COMMISSION. 

record  ajoswers  this  question  in  the  negativa  The  deficits  in 
past  years  have  not  been  so  great  that  they  could  not  be  borne 
with  the  hope  that  future  increases  and  natural  develo{»nent 
of  the  business  would  recompense  such  losses  and  enable  peti- 
tioner to  complete  Uie  contemplated  construction  of  the  system 
to  Cincinnati,  and  thus  place  petitioner  company  on  a  sound 
financial  basis.  The  abnormal  advances  in  the  cost  of  operation 
and  all  materials,  however,  now  presents  to  petitioner  a  loss 
which,  under  financial  conditions  now  generally  existing,  threat- 
en^ its  life. 

ThiTcL 

[4]  What  temporary  rate  will  be  necessary  to  prevent  such 
injury  ? 

As  has  been  shown,  petitioner  is  facing  a  deficit  in  1918  of 
approximately  $76,000.  The  gross  earnings  from  passenger 
business  in  1917  amounted  to  $412,378.38.  Based  upon  this 
figure,  if  petitioner's  request  for  an  increase  in  passenger  rates, 
from  2  cents  per  mile  to  2J  cents  per  mile  were  granted,  the 
estimated  paper  increase  in  revenue  in  1918,  from  the  passenger 
business,  would  amount  to  $103,094.60. 

It  is  obvious  that  on  account  of  competition  (petitioner's  lines 
being  paralleled  by  steam  roads  now  charging  2  cents  per  mile), 
and  on  account  of  the  general  loss  of  business  due  to  such  an 
increase,  and  also  possible  losses  by  reason  of  frequent  travelers 
availing  themselves  of  lower  rates  provided  by  the  purchase  of 
mileage  books,  the  petitioner  would  not  realize  the  full  measure 
of  the  increase. 

In  the  judgment  of  the  Conmiission,  petitioner  by  such  in- 
crease would  realize  not  to  exceed  a  net  increase  of  15  per  cent 
over  the  passenger  revenues  of  1917,  or,  in  other  words,  an  es- 
timated net  increase  in  1918  over  1917,  of  approximately 
$62,000. 

Petitioner  estimates,  and  the  Commission  believes,  that  with 
an  increase  in  freight  rates,  already  allowed  the  petitioner, 
freight  revenues  will  be  increased  approximately  $15,000  in 
1918  over  1917. 

By  these  calculations  then,  it  is  the  judgment  of  the  Com- 
mission that  an  increase  in  petitioner's  passenger  rates  from 
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2  cents  to  2^  cents  per  mile,  together  with  freight  rate  increase 
already  allowed,  will  increase  petitioner's  1918  revenues  ap- 
proximately $77,000,  which,  it  will  be  observed,  is  practically 
equivalent  to  the  approximated  deficit  which  petitioner  faces  in 
1918,  and  an  amount  which  petitioner,  in  the  existing  emer- 
gency, must  meet  in  order  to  prevent  injury  to  its  business  and 
interests. 

The  Conmiission,  having  heard  the  evidence  and  being  duly 
advised  in  the  premises,  finds,  therefore,  that  there  is  an  emer- 
gency existing,  and  further  finds  that  the  existing  rates  are 
insufficient ;  that,  in  order  to  prevent  injury  to  the  business  and 
interests  of  the  petitiojiar,  it  is  necessary  temporarily  to  alter 
and  amend  its  existing  passenger  rates,  by  increasing  said  pas- 
senger rates  from  the  existing  rate  of  2  cents  per  mile  to  a  rate 
of  2i  cents  per  mile,  allowing  a  reduction  of  5  per  cent  for 
round-trip  tickets. 

The  Commission  further  finds  that  the  petitioner  'should  be 
authorized  to  issue  commutation  books  as  follows :  Twenty-five 
times  the  increased  one-way  fare  for  forty  trips  within  a  calendar 
month;  thirty  times  the  increased  one-way  fare  for  sixty  trips 
within  a  calendar  month. 

The  Commission  further  finds  that  the  petitioner  should  be 
authorized  to  install  and  put  in  force,  in  lieu  of  interdiangeable 
1,000-mile  mileage  books,  now  in  force,  a  book  containing  2,000 
1-cent  coupons,  which  book  shall  be  sold  for  $17.50,  and  the 
coupons  therein  accepted  at  face  value  for  passenger  fares. 

The  Commission  further  finds  that  each  and  all  of  the  in- 
creases in  passenger  fares,  herein  provided,  shall  be  only  tem- 
porary increases,  and  shall  continue  in  force  until  the  further 
order  of  the  Commission. 

The  Commission  further  finds  that  said  increased  rates  should 
become  effective  on  the  23d  day  of  January,  1918,  provided 
tariffs  are  filed  in  the  tariff  department  of  this  Commission  on 
or  before  said  date. 

Note. — ^Rates ;  power  of  Commission. 

A  Commission  is  without  power  to  consider,  for  purposes  of  com- 
parison, rates  not  offered  in  evidence.  Denver  &  S.  L.  R.  Co.  v. 
Chicago,  B.  &  Q.  R.  Co.  (1918)  —  Colo.  — ,  171  Pac.  74.  See  also 
P.U.R.1918C. 
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Chicago,  B.  I.  &  P.  R.  Co.  y.  Public  XJtilitiee  Commission  (1918) 
_  Colo.  — ,  171  Pac.  86. 

The  California  Eailroad  Commission  has  no  jurisdiction  over  the 
rates  of  water  to  consumers  residing  within  the  boundaries  of  an 
irrigation  district,  but  has  such  jurisdiction  if  the  district  sells 
water  to  consumers  residing  outside  of  its  boundaries.  Re  Happy 
Valley  Land  &  Water  Co.  Decision  No.  4771,  Application  No.  3236, 
Oct.  20,  1917. 

The  New  York  Commission,  First  District,  has  no  jurisdiction 
over  the  charges  of  a  railroad  between  points  within  the  city  of  New 
York  and  a  point  outside  of  the  city,  such  jurisdiction  being  vested 
in  the  Second  District  Commission.  Re  Long  Island  R.  Co.  Case 
No.  2269,  March  27,  1918. 

The  Ohio  Public  TTtilities  Commission  is  not  authorized  by  statute 
to  summarily  fix  a  rate  to  be  charged  consumers  of  natural  gas,  sub- 
sequent  to  the  expiration  of  a  contract  between  the  public  utility 
and  the  municipality  served  during  the  period  within  which  the 
operation  of  a  new  ordinance  prescribing  such  rates  is  suspended  by 
reason  of  the  filing  of  a  referendum  petition,  since  the  filing  of  a 
referendum  petition  does  not  create  an  emergency  within  the  mean- 
ing of  the  statute  (Page  &  A.  Gen.  Code  §§  614-32)  authorizing 
the  Commission  in  case  of  an  emergency,  to  alter,  amend,  or,  with 
the  consent  of  the  public  utility  concerned,  suspend  any  existing 
rates,  schedules,  or  orders  relating  to  it.  Cincinnati  v.  Public  Utili- 
ties Commission  (1917)  —  Ohio  — ,  117  N.  E.  381. 

Rates  fixed  by  a  Commission  effective  at  once,  and  not  at  such 
time  as  an  attack  upon  them  has  failed.  Fletcher  Paper  Co.  y.  De- 
troit &  M.  R.  Co.  (1917)  —  Mich.  — ,  164  N.  W.  528. 

Section  4056,  Mississippi  Code,  maldng  it  unlawful  for  a  railroad 
carrier  to  collect  more  than  the  regular  fare  from  a  passenger  who 
boards  a  train  at  place  where  tickets  are  not  for  sale,  does  not  show 
a  policy  of  the  state  to  authorize  a  discrimination  between  ticket  and 
train  rates  so  as  to  make  an  order  of  the  Commission  fixing  the  same 
maximum  rate  for  each  unreasonable.  DlLnois  C.  R.  Co.  v.  Missis- 
sippi R.  Commission  (1918)  —  Miss.  — ,  77  So.  314. 

In  Denver  &  S.  L.  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  (1918) 
—  Colo.  — y  171  Pac.  74,  it  was  held  that  acceptance  of  a  railroad 
of  its  proportion  of  a  joint  rate  is  not  conclusive  evidence  of  the 
reasonableness  of  the  division  so  as  to  justify  a  Commission,  upon 
reducing  the  whole  rate,  in  requiring  its  division  on  the  same  basis. 
See  also  Chicago,  R.  I.  &  P.  R.  Co.  v.  Public  Utilities  Commission 
(1918)  —  Colo.  — ,  171  Pac.  86. 
P.U.R.19180. 
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KANSAS  PUBIilO  UTH/ITIES  COMMISSION. 

BE  MISSOURI  &  KANSAS  TELEPHONE  COMPANY. 

[Docket  No.  1655.] 

Sates  —  Telephones  —  Local  —  Exchange  furnishing  local  and  toll 
service  ^  Basis  for, 

1.  In  fixing  local  exchange  telephone  rates  for  a  utility  furnish- 
ing both  local  and  toll  serYice^  the  common  property  and  expenses 
should  be  apportioned  between  the  two  services  so  as  to  make  each 
bear  its  proportionate  burden  of  the  expense  necessary  to  the  opera- 
tion of  the  local  exchange. 

Apportionnient  •—  JProperty  —  Operating  expenses  —  Between  local 
and  toll  telephone  service  —  Toll  service  —  Extent. 

2.  In  apportioning  the  common  property  and  expenses  of  a  tele- 
phone utility  between  toll  and  local  exchange  service  in  a  proceeding 
to  establish  rates  for  the  latter,  the  toll  service  should  be  considered 
as  retaining  its  id^itity  from  the  originating  subscribers'  station  to 
the  terminating  Bubflcriberg'  station,  rather  than  from  toll  board  to 
toll  board. 

Valuation  —  Telephones  —  Actual  cost  hasts. 

3.  The  Kansas  Commission,  in  fixing  a  rate  base  for  a  tdephone 
company,  based  the  yalnes  assigned  to  the  property  on  an  actual  cost 
estimate  derived  from  a  study  of  the  utility's  records. 

Valuation  »  Telephone  »  Toum  lots  —  Basis, 

4.  The  Kansas  Commission,  in  a  telephone  rate  ease,  valued  town 
lots  partially  occupied  by  the  central  o£3ce  at  the  amount  of  the  pur- 
chase price  as  shown  by  the  recorded  deeds. 

Apportionment  »  Telephones  —  Central  office  building  »  Local  and 
toll  service  »  Basis, 

5.  The  value  of  the  central  office  building  was  apportioned  between 
local  exchange  and  toll  service  in  a  proceeding  to  fix  local  telephone 
rates,  on  the  basis  of  the  amoimt  of  space  devoted  to  each  class  of 
service. 

Apportionment  ^  Telephones  —  Common  exchange  property  ^  ToU 
and  local  service  ^  Method, 

6.  Telephone  exchange  property  used  in  common  by  toll  and  local 
service  was  apportioned  between  these  services  in  fixing  a  rate  base  for 
the  latter,  on  the  basis  of  use,  in  the  proportion  the  toll  messages  bore 
to  the  total  number  of  calls  as  shown  by  a  p^  count,  equated  on  the 
basis  of  line  and  instrument  use,  using  a  coefiicient  of  two  for  each 
exchange  call  and  a  coefficient  of  one  for  each  toll  calL 

Depreciation  —  Telephone  —  Current  —  Allowance. 

7.  An  annual  allowance  of  $20,000  was  made  for  accruing  deprecia- 
tion, inadequacy,  and  obsolescence  for  a  telephone  plant  in  84.48  per 
cent  condition,  having  a  rate  value  of  $350,000. 
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Apportionment  ^  Telephone  ^  Local  and  toll  service  ^  Traffic  ex* 
penses  —  Service. 

8.  Common  traffic  expenses,  including  service  inspection  and  opera- 
tors' wageSj  were  apportioned  between  Jocal  exchange  and  toll  system 
in  determining  the  cost  of  telephone  service  of  each  class,  on  the  basis 
of  the  operator  omits  used  in  handling  calls,  as  shown  by  the  p^ 
count,  equated  by  coefficients  based  on  the  relative  amount  of  time  re- 
quired to  handle  each,  taking  the  time  used  In  handling  a  local  ex- 
change call  as  one  unit,  and  that  used  in  a  toll  call  as  .765  units. 

Apportionment  —  Telephone  —  Toll  and  local  exchange  —  Operating 
revenues  and  expenses, 

0.  In  apportioning  operating  revenues  and  expenses  between  toll 
and  local  exchange  service,  in  a  proceeding  to  fix  rates  for  the  latter, 
revenue  accounting  and  revenue  collecting  were  divided  on  the  number 
of  accounts,  in  the  latter  class  taking  exchange  accounts  as  one  Tmii 
and  toll  accounts  of  two  units,  pay  station  expense  and  commissions, 
directory  expenses  and  rents  from  other  operating  properties,  were  each 
assigned  to  local  exchange,  advertising  was  treated  as  a  general  ex- 
pense, maintenance  expenses  were  divided  on  the  basid  of  the  apportion- 
ment of  the  common  exchange  property,  taxes  upon  tiie-value  of  the 
property  devoted  to  each  service,  commereial,  adminietration,  and  super- 
vision expenses  on  the  basis  of  assigned  charges,  uncollectable  operating 
revenues  and  license  revenues  <m  the  basis  of  rev^ues  earned,  telegraph 
commissions  on  the  basis  of  combined  revenue  accounting  and  collect- 
ing, and  all  other  revenues  directly  assignable  to  either  service  were 
apportioned  on  this  basis. 

Return  —  Telephone  —  Amount, 

10.  A  telephone  company  was  permitted  to  increase  its  local  ex- 
change rates  to  earn  a  return  of  7.25  per  cent  per  annum  on  the  prop- 
erty devoted  to  this  service. 

(Foley,  Commissioner,  concurs  in  the  result.) 

[March  21,  1918.] 

Application  of  the  Missouri  &  Kansas  Telephone  Company 
(now  the  Southwestern  Bell  Telephone  Company)  for  permis- 
sion to  increase  local  exchange  rates  in  the  city  of  Hutchinson: 
schedule  of  increased  exchange  rates  fixed  by  Commission, 

Appearances:  J.  W,  Gleed,  attorney  for  petitioner;  Walter 
F,  Jones,  City  Attorney,  for  city  of  Hutchinson,  G.  G,  Moffitt, 
Secretary,  for  Hutchinson  TraflSc  Bureau  and  Hutchinson  Board 
of  Trade. 

Kinkel,  Commissioner:  On  November  9,  1916,  the  Mis- 
souri &  Kansas  Telephone  Company  (a  Missouri  corporation), 
now  the  Southwestern  Bell  Telephone  Company  (hereinafter 
referred  to  as  the  petitioner),  filed  its  application  alleging  that 

P.U.R.1918C. 

Digitized  by 


Google 


RE  MISSOURI  &  K.  TELEPH.  CO.  779 

its  present  rates  for  service  rendered  to  subscribers  and  patrons 
of  its  exchange  in  the  city  of  Hutchinson  are  as  follows: 

Single-line  business  telephone $3.00  per  month 

Two-party  line  business  telephone 2.00  per  month 

Single-line  residence  telephone  1.75  per  month 

Two-party  line  residence  telephone  1^0  per  month 

Allowing  upon  all  residence  telephones  a  discount  of  26  cents 
for  prompt  payment,  so  that  the  real  income  of  the  company 
from  single-line  residence  telephones  is  $1.50  each  and  for  two- 
party  line  residence  telephony  $1.25  each;  that  said  rates  are 
not  compensatory,  but  are  inadequate  and  insufficient  to  pay  a 
reasonable  return  upon  the  investment  made  and  necessarily 
made  by  said  company  in  property  used  and  useful  in  furnish- 
ing telephone  exchange  service  in  and  about  said  city,  and  are 
inadequate  and  insufficient  to  pay  a  reasonable  return  on  the 
fair  value  of  its  property  used  in  giving  such  telephone  ex- 
change service,  and  prays  that  it  may  be  authorized  to  increase 
its  rates  in  said  city  according  to  a  proposed  schedule  of  rates 
attached  to  said  petition,  as  follows,  to  wit : 

Per  Month. 

Individual  line  business  telephone $4.00 

Individual  line  residence  telephone 2.00 

Two-party  Une  residence  telephone  1.75 

Desk  sets,  extra,  business  and  residence  (per  telephone) 25 

Rural  subscribers  switching  service  only: 

1  station  on  line  1.75 

2  stations  on  line  (each)   87^ 

3  stations  on  line  (each) 58^ 

4  stations  on  line  (each)   43^ 

6  or  more  stations  on  line  (each)    35 

Rates  for  extra  mileage,  indiyidual  line  per  i  mile,  business 50 

Rates  for  extra  mileage,  individual  line  per  i  mile,  residence  ....         .50 
Rates  for  extra  mileage,  two-party  line  per  i  mile,  residence 35 

The  matters  and  things  involved  were  heard  at  Hutchinson, 
Kansas,  on  April  17, 1917,  at  which  time  petitioner  submitted  an 
inventory  and  appraisal  of  the  property  and  other  data  and  in- 
formation in  support  of  its  said  application. 

HISTORY. 

The  financial  history  of  the  petitioner  has  heretofore  been 
fully  set  out  in  an  opinion  rendered  in  a  case  involving  rates  of 
petitioner  at  its  Wellington  exchange,  docket  1,153. 

It  appears  that  prior  to  the  year  1904  the  local  exchange 
property  in  Hutchinson  was  operated  as  a  magneto  system.     In 
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that  year  the  exchange  was  entirely  rebuilt  and  converted  into 
a  central  energy  system,  the  record  showing  that  practically 
none  of  the  present  property  antedates  1904.  Some  time  prior 
to  or  about  1907  a  second  telephone  plant  was  constructed  and 
placed  in  operation  in  this  cily  by  the  B.  &  B.  Telephone  Com- 
pany. This  last-mentioned  plant  was  purchased  by  the  peti- 
tioner in  1910,  and  the  two  properties  merged  and  consolidated 
into  one  system.  Any  duplication  in  plant  and  equipment  that 
may  have  resulted  in  consequence  of  this  merger  was  evidently 
removed  during  the  period  of  consolidation,  for  there  is  no 
evidence  of  same  at  this  time. 

During  the  year  1910  a  considerable  sum  was  expended  in 
rebuilding  and  consolidating  the  properties  in  question.  Land 
for  an  oflSce  building  was  purchased,  an  oflSce  building  erected, 
most  of  the  underground  conduit  installed,  and  a  considerable 
portion  of  the  distribution  system  rebuilt  in  that  and  the  fol- 
lowing year. 

The  city  of  Hutchinson  during  the  history  of  this  property 
has  experienced  a  continuous  and  steady  growth,  and  the  tele- 
phone system  has  necessarily  been  extended  from  time  to  time 
to  meet  the  growing  needs  of  the  community.  Eecords  of  peti- 
tioner show  that  in  1916  $42,845  was  expended  in  additions 
and  betterments. 

VALUATION. 

[1,  2]  Petitioner  submitted  in  evidence  an  appraisal  based 
on  an  inventory  prepared  by  its  engineer  as  of  December  31, 
1915.  To  this  was  added  the  additions  and  betterments  made  to 
the  plant  during  the  year  1916,  thus  purporting  to  bring  tiie 
valuation  of  the  property  under  consideration  up  to  December 
31,  1916.  The  inventory  and  appraisal  and  other  supporting 
data  herein  submitted  assumes  the  propriety  of  charging  all  of 
the  exchange  property,  regardless  of  use,  to  the  local  exchange, 
and  allowing  an  arbitrary  sum  of  25  per  cent  of  the  toll  reve- 
nues originated  by  said  exchange  as  an  adequate  and  sufficient 
amount  to  pay  a  reasonable  return  upon  the  property  charge- 
able to  toll  service  and  to  cover  operating  expenses  incurred  in 
connection  therewith. 

The  Commission  holds  to  the  opinion  as  expressed  in  the 
Wellington  Case  (docket  1,153),  that  where  a  tel^hone  utility 
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furnishes  two  distinct  services,  namely,  local  exchange  service 
and  toll  service,  incurring  expenses  and  employing  property  in 
common  in  performing  such  services,  an  equitable  division 
should  be  made  of  such  common  expenses  and  property,  so 
that  the  value  of  the  property  and  the  operating  expenses  of 
the  local  exchange  may  be  properly  apportioned  to  the  specific 
service  rendered,  thereby  making  each  specific  service  bear  its 
proper  proportion  of  the  expense  necessary  to  Uie  operation  of 
the  local  exchange;  and  further,  that  toll  service  should  retain 
its  identity  from  the  originating  subscribers'  station  to  the  ter- 
minating subscribers'  station.  It  is  on  this  basis  that  the  Com- 
mission has  apportioned  the  property,  as  shown  in  the  inventory, 
directly  between  local  exchange  and  toll  syst^n,  and  then  made 
a  second  division  of  the  local  exchange  property  used  in  common 
by  both  the  local  exchange  and  toll  systems  obtained  according 
to  use  as  shown  by  petitioner's  p^  accounts  taken  during  the 
year  1916. 

[3,  4]  Table  L  is  a  comparison  of  the  appraisal  of  the  peti- 
tioner and  the  values  as  assigned  by  the  Commission  to  the  dif- 
ferent items.  Petitioner's  valuation  is  a  modified  cost  of 
reproduction  based  on  xinit  prices  made  up  from  trend  price 
curves  for  certain  materials.  The  Commission's  figures  are 
based  on  an  actual  cost  estimate  which  resulted  from  a  lengthy 
study  of  petitioner's  records.  The  valuation  which  has  been 
assigned  to  the  property  in  question  in  fact  reveals  the  actual  cost 
of  same.  In  assigning  the  value  of  land  herein,  petitioner  in- 
cluded five  lots  each  33  feet  front  by  165  feet  deep,  less  11  feet 
frontage  which  it  no  longer  owns,  assuming  a  value  of  $125 
per  front  foot.  The  Commission  is  of  the  opinion  that  not  more 
than  three  of  these  lots  having  a  frontage  of  99  feet  are  used 
and  useful.  Of  this  frontage  approximately  only  50  per  cent  of 
same  is  occupied  by  the  central  oflSce  building,  the  remainder 
being  used  for  park  purposes.  This  property  was  purchased  by 
petitioner  in  the  year  1910  for  the  sum  of  $11,000,  as  evidenced 
by  deeds  of  conveyance  on  file  in  the  office  of  the  register  of  deeds 
<d  Bono  county.  The  Commission  has  assigned  this  value  to  land 
used  and  us^l  in  the  rendition  of  the  telephone  service  under- 
consideration  for  rate-making  purposes. 
P.U.R.1918C.  •»      C"n,n,n]o 
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Apportionment  of  Property  between  Local  Exchange  and  ToU 

Lines. 

[5,  6]  Investigation  shows  that,  exclusive  of  overheads,  the 
cost-new  value  of  the  central  office  equipment  devoted  entirely  to 
toll  service  is  $12,883 ;  that  practically  one  third  of  the  central 
office  building  (apportioned  on  the  basis  of  the  amount  of  space 
devoted  to  each  class  of  service),  amounting  in  value  to  $10,011, 
and  land  to  the  value  of  $3,212,  is  also  devoted  to  toll  service. 
The  overhead  allowance  on  the  three  preceding  items  amounts 
to  $3,916,  making  a  total  cost-new  amount  of  $30,024  assign- 
able to  tolL    In  addition  to  this  sum  found  directly  assignable 

TABLE  I. 
Comparison  of  Appraittls,  Hutchinson  Exchange  of  Missonri  and  Kansas  Telephone 

Compaoy. 
(Valuation  as  of  Decesiber  81,  191&) 


Petitioner's 

Valuation. 

Commission's  Apportion- 
ment 

Item. 

Cost  New. 

Cost  New 

Less 

Depreciation. 

Cost  New. 

Cost  New 

Less 

Depreciation. 

A— Land  

119,875 
38,516 

88.434 

61*099 
28.799 

811,000 
32,311 

50,529 

18,673 

88,442 

a 

$11,000 
30,325 

22,238 

B — Buildings    

C— Distribution  system : 
1— Pole  line  

2— Aerial  wire 

S-Aerlal  cable 

4— U.  G.  conduit  .... 

5— U.  G.  cable  

6-Blght  of  way  .... 

16.698 
42,030 
17.791 
29.468 
a 

Total  distribution  sys- 
tem  

68.238 

5.964 

66,890 
5,964 

D— Substation    equipment 
E— Central    office    equip- 
ment   

F— General  equipment  ... 

Total  

1367.710 
62.448 

•......• 

1809,695 
46,454 

$256,724 
^8,508 

Orerheads • • 

Total  (December  SL  1915) 
Net  additions  in  l5i6  .... 

1430.153 
42,845 

♦^18 

*^1S 

Total    (December    81, 
1916)    

1472,998 
15,642 

8449,4900 
15,642 

1898,994 
16,642 

$388,077 
15,648 

Working  capital,   Inclod- 
inz  materials  and  sup- 

y    V9    .*......••....•..•• 

Grand  total 

1488.640 

$465,182 

$414,688 
89,102o 

$158,719 
84.089c 

Assigned   to   toU   by   the 
Commission 

Assigned  to  local  exchange 

1875.534 

$819,680 

(a)  Included  in  the  other  units.  _ 


N,"  which  showed  the 


This  amount  was  dereloped  from  petitioner's  Ezhihit 
property  to  be  In  95.03  per  cent  condition. 
(0)  Does  not  include  any  working  capital  or  materials  and  snppUea* 

to  toll,  it  is  necessary  to  make  another  apportionment  of  the 
remainder  of  the  property  used  in  common  by  both  local  ex- 
change and  toll  service.    This  second  apportionment  is  also  made 
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upon  the  basis  of  use,  namely,  in  the  same  proportion  as  the 
number  of  toll  calls  handled  over  the  local  exchange  lines  through 
the  local  switchboard  bears  to  the  total  number  of  calls  handled 
over  the  local  exchange  lines  through  the  local  exchange  switch- 
board. 

Peg  ooimts  made  by  the  traffic  department  of  petitioner  at 
its  Hutchinson  exchange  during  two  days  each  month  for  the 
entire  year  of  1916  shows  that  776,759  calls  were  made  throu^ 
the  local  switchboard,  of  which  37,313  were  toll  messages. 
Equating  these  on  the  basis  of  line  and  instrument  use,  the  local 
exchange  call  is  given  a  coefficient  of  two,  while  the  toll  call  is 
given  only  a  coefficient  of  one.  This  results  in  apportioning 
2,46  per  cent  of  $368,970,  amounting  to  $9,078,  of  the  cost  new 
of  the  physical  property  used  in  common  between  local  exchange 
and  toll  service.  The  sums  thus  directly  apportioned  to  toll 
service,  aggregating  $39,102,  deducted  from  $398,994,  the  cost 
new  of  the  total  property  exclusive  of  materials  and  supplies  and 
working  capital,  leaves  the  sum  of  $859,892  as  the  cost  new  of 
the  total  property  (exclusive  of  materials  and  supplies  and 
working  capital),  devoted  exclusively  to  local  exchange  service; 
depreciated,  this  amount  becomes  $304,038. 

For  the  purposes  of  this  case,  materials  and  supplies  and 
working  capital  have  not  been  prorated  between  local  exchange 
and  toll  service.  The  amount  of  $15,642,  as  submitted  in  evi- 
dence, appears  to  be  a  fair  and  reasonable  allowance  for  these 
items.  Therefore,  the  cost  new  of  the  physical  property  under 
consideration  assigned  to  local  exchange  service  is  $375,534; 
depredated,  $319,680. 

Accnied  Depreciation. 

Petitioner  submitted  an  exhibit  purporting  to  show  that  the 
property  was  in  96.03  per  cent  condition.  How  such  a  percentr 
age  was  determined  is  not  apparent  from  the  evidence. 

The  Commission's  investigation  shows  the  composite  property 
to  be  in  84.48  per  cent  condition,  which  is  believed  to  be  fairly 
representative  of  its  present  condition. 

Allovxmce  for  Accruing  Depreciation. 

[7]  Information  famished  by  petitioner  shows  $12,929.64 
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to  have  been  charged  against  the  depreciation  reserve  in  the  city 
of  Hutchinson  in  1915,  and  $7,861.72  in  1916,  or  an  average 
for  the  two  years  of  $10,395.68.  Petitioner  contends  that  it 
should  be  allowed  a  rate  of  6.24  per  cent  per  annum  on  its  esti- 
mated cost  to  reproduce  the  property,  or  $29,515.08.  Investi- 
gation of  this  subject  by  the  Commission  leads  to  the  conclusion 
that  an  annual  allowance  of  $20,000,  in  addition  to  current 
maintenance,  is  sufficient  to  properly  maintain  this  property  and 
reasonably  provide  for  all  requirements  including  inadequacy 
and  obsolescence. 

TABLB  II. 

Operating  BereDues  and   Expenses  for   the  Tear  1916,   Hutchinson   Exchange  of 

MlBsoarl  and  Kansas  Telephone  Company. 


Acconnt 

Item. 

Total 

Exchange 

Revenues  and 

(PetKonS's 
Exhibit  7.) 

Exchange  Revenues 

and  Expenses  Apportioned 

by  Commission. 

Number. 

Local 

Exchange 

Service. 

ToU  Service. 

600-606 
610 

Exchange  service  reyenue 

Toll  service  revenues  • 

$83,101.44 

247.70 
1,746.74 

991.26 
64.91 

$83,101.44 

126.77 
1,7«.74 

991.26 
64.91 

$UV862.88 
120.93 

621 
623 

Miscettaneous  Revenues, 

Telegraph  commissions  

Advertising  and  directory  .... 

Rents    from    other    operating 

property    

624 

626 

Other  miscellaneous  revenues  . 

Total  miscellaneous  revenue 

Total  telephone  operating  rev- 
enue  

$8,089.60 

$2,918.67 

$120.93 

199,998.92 
4,228.17 

$86,020.11 
3,623.96 

604.21 

or 

Licensee  revenue,  Dr 

Balance    telephone    operating 
revenues 

196,766.76 

n.009.88 

4,664.42 

214.14 

2,892.40 

1,671.96 

868.10 

3.854.06 

$82,896.16 

$984.66 

4,549.68 

206.87 

2,82t25 

1,683.28 

349.29 

8.759.24 

$18,368.66 
$24.83 

601 

Operating  Expenses, 
Maintenance : 
Repairs,  supervision  

602 
603 
604 

Repairs,  aerial  plant  

Repairs,  underground  plant.. 
Repairs,  central  office  equip- 
ment  

114.74 
6.27 

7116 

606 

606 

Repairs,  subscribers'  stations 
Reoairs.  real  estate  

88.67 
8  81 

607 

Station  removals  and  changes 
Total   

94.81 

$14,664.44 
1,657.44 

$14,206.16 
1,616.67 

$358.28 

6U 

Less  repairs  charged  reserves 
Total  

40.77 

112,907.00 

n,691.68 
866.33 
241.21 

23.193.31 
428.90 
936.79 
923.76 

263.38 

1.33S.43 

80.85 
316.78 

$12,689.49 

$1,011.42 
843.08 
144.22 

13.541.66 
250.08 
646.99 
639.38 

161.50 

800.26 

80.86 

189.40 

$317.61 

621 
622 

Traffic: 
Traffic  HuppHntpnd(?nte  

$680  J» 

^.80 

623 
624 

OpftmtlDR  clerletil  WA;^s  .... 
Op^j-fltor^'  wa^8  * 

96.99 
9.661.66 

626 
627 

Tlf^st  aTid  lunch  room  .* 

npf^nitr^m"  sebtKiLlui!' 

178.22 
889.80 

628 

Tf- ■"■  "" '■  ^Inn   jiowPT  .,,,,..., 

884.87 

629 

C l:      :i^e  Btallotn-ry  and 

printing  

101.88 

681 

Miscellaneous    central    office 
expense    

638.18 

632 

Pay  station  expense  

683 

Otner  traffic  expense 

127.88 

Total  

$30,270.76 

$18,098.77 

$12,17L9& 
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Account 

Item. 

Total 

Exchange 

Revenues  and 

Bxpenses 
(Petitioner's 
Exhibit  7.) 

Exchange  Revenues 

and  Bxpenses  Apportioned 

by  Commission. 

Number. 

Local 

Exchange 

Service. 

Toll  Service. 

640-10 

Commercial : 
General  commercial  adminis- 
tration    

$1,151.14 

1.402.24 
2,20L59 
2,286.83 
341.29 
1,818.41 

$740.87 

902.48 
656.73 

1,640.34 
341.29 

1,318.41 

$410.27 

499.76 

1,544.86 

646.49 

640-30 

Local    commercial    adminis- 
tration  

646 

Revenue  accounting 

647 

Revenue  collecting 

648 

Pay  station  commission 

Directory  expense 

649 

Total  ,.... 

$8,701.60 

748.08 
191.69 
23.20 

962.23 
62184 

$6,600.13 

619.78 
184.09 
16.23 

673.08 
436.38 

$8,10L88 

$454.54 
115.15 

660 

General : 
General    office    salaries    and 
wages   ...., 

668 

General  office  expense 

General  law  expense  

Insurance  

669 
672 

Acdd^ts  and  damages 

Relief  department  and  pen- 
sions  .••• 

6.97 
289 15 

•76 

Other  general  expenses 

Total  

187.46 

»*•§§:§ 

377.75 

$1,83407 
162  28 

642 

Advertising • 

Total  operating  expense  ... 

Net  telephone  operating  reve- 
nues .., 

$66;869.14 

$39,771.82 

$17,087.3^ 

$825.50 
4,149.24 

$42.62138 

$278.99 
8.789.71 

$8,717.72 

$46.51 
409.63 

804 

Deductions : 
Uncollectable  operating  rer- 
enues  ........................ 

806 

Taxes  assignable  to  operation 

TotMl  

Balance  operating  Income ... 

Miscellaneous     nonoperatlng 

revenues   

$4»474.74 

|4,Q1&70 

$466jM 

«16 

$S4,43U7 
44J6 

$86,606.68 
44.66 

$4,173.76 

Total  cross  income •* 

$84,i76.58 

$91901 

417.00 

28.90 

$38,660.29 

$919.11 
417.00 
23.90 

$4,173.76 

881 

Deductions  from  gross  income : 
Rent    deductions    for    tele- 
phone offices 

Rental  for  use  of  tou  poles 

for  exchange  lines  

Miscellaneous     rent     dedoo- 
tlons  .f 

882 

834 

Total   

$1,360.01 
$38,116.62 

$1,360.01 
$87,290.28 

Balance  net  revenue  before  de- 
ducting depreciation  

•$4,178.76 

^  This  sum  should  be  absorbed  by  gross  toll  revenues  not  included  herein. 

Petitioner's  exhibit  "P"  purports  to  show  that  it  cost  $92,- 
272  to  establish  the  business  in  connection  with  the  local  ex- 
change in  question. 

It  is  apparent  that  this  exhibit  is  based  purely  upon  conjec- 
tures and  assumptions  that  may  be  varied  at  will,  and  is  in  no 
manner  representative  of  any  costs  incurred  in  connection  with 
this  property.  However,  the  Commission  in  its  findings  will 
P.U.R.1018C.  50 
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give  due  consideration  to  this  item  and  will  treat  the  property 
herein  as  a  going  concern. 

Operating  Revenue  and  Expenses. 

[8,  9]  The  operating  expenses  herein  as  shown  in  table  IL 
have  been  apportioned  between  local  exchange  and  toll  service  in 
accordance  with  the  rule  laid  down  in  the  Wellington  Case, 
docket  1,153,  heretofore  referred  to. 

Eevenues  are  all  assigned  directly  to  either  toll  or  local  ex- 
change service,  with  the  exception  of  "telegraph  commissions" 
and  "rents  from  other  operating  properties." 

Telegraph  Commissions  (account  521).  Since  the  expenses 
involved  in  this  account  are  principally  for  accounting  and  col- 
lecting telegraph  tolls  when  messages  are  telephoned  to  the 
telegraph  office,  the  revenues  derived  therefrom  have  been  divid- 
ed on  the  basis  of  the  combined  revenue  accounting  and  revenue 
collecting. 

Eents  from  other  operating  properties  (account  524)  have  all 
been  assigned  local  exchange,  for  the  reason  that  at  this  time  it 
is  not  possible  to  apportion  account  331,  "rent  deductions  for 
telegraph  offices,''  between  the  diffei^ent  branches  of  service.  No 
substantial  error  can  result  from  this  procedure,  since  the  ad- 
justment involves  an  amount  of  only  $80. 

Maintenance  expenses  have  been  divided  between  local  ex- 
change and  toll  service  upon  the  same  basis  as  was  the  local 
exchange  property  used  in  common  by  the  two  branches  of  the 
service,  i.  e.,  assigning  2.46  per  cent  to  toll  service. 

Traffic  expenses  incurred  in  common  by  the  local  exchange 
and  toll  systems  have  been  divided  on  the  basis  of  the  operator 
units  used  in  handling  calls  through  the  local  exchange  switch- 
board, as  shown  in  the  heretofore  discussed  peg  counts.  The 
<3oefficients  applied  in  equating  the  calls  are  based  upon  the 
relative  amount  of  time  required  to  handle  the  different  classes. 
The  time  used  in  handling  a  local  exchange  call  was  assumed  to 
be  a  single  imit,  while  the  time  used  in  handling  a  toll  call  was 
assumed  to  be  .765  units. 

Service  inspection  (account  622).  2.69  per  cent  of  this  ex- 
pense has  been  assigned  to  toll  service. 

Operators'  wages  (account  624)  is  divided  according  to  the 
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service  performed.  An  analysis  of  the  pay  rolU  at  Hutchinson 
develops  that  40  per  cent  of  the  expense  for  operators^  wages  is 
incurred  ©sclnsively  in  the  operation  of  the  toll  switchboard. 
The  remaining  60  per  cent  has  been  divided  between  toll  service 
and  local  exchange  service  upon  the  basis  of  the  operator  units 
hereinbefore  described,  whicb  assigns  2.69  per  cent  to  toll  serv- 
ice. 

Pay  station  expense  (account  632)  has  all  been  assigned  to 
local  exchange. 

Accounts  626,  627,  and  628  have  been  assigned  on  the  same 
basis  as  account  624r. 

The  other  accounts  in  the  traffic  block  are  overhead  and  are 
assigned  on  the  same  basis  as  the  other  accounts  as  heretofore 
described. 

Commercial  expenses — administration  (accounts  640-10  and 
640-30)  have  been  divided  on  the  basis  of  the  assigned  charges. 

Eevenue  accounting  (account  646).  An  analysis  of  the  pay 
rolls  of  the  Wichita  district  office  for  the  month  of  DecOTiber, 
1917,  shows  that  of  the  total  pay  roll,  amounting  to  $1,130, 
$420  is  chargeable  directly  to  toll,  $480  is  coniin<m,  and  $280 
is  for  supervision.  The  $480,  which  is  expense  of  le<^r  clerks, 
has  been  divided  on  the  basis  of  the  number  of  accounts.  In 
1916  there  were  45,246  exchange  accounts  and  17,829  toll  ac- 
counts. The  exchange  accounts  have  be^a  taken  as  one  unit  and 
the  toll  aocounts  as  two  units,  for  the  reason  that  it  is  necessary 
for  the  ledger  clerks  to  enter  tihe  amount  of  the  toll  upcm  the 
bill,  as  well  as  to  ^iter  it  upon  the  ledgei^.  The  expense  of  super- 
vision has  been  divided  cm  the  basis  of  the  assigned  eharges. 

Eevenue  collecting  (account  647)  has  been  divided  on  the 
number  of  accounts,  45,246  exchange  and  17,829  tolL 

Pay  station  commission  (account  648)  and  directory  expenses 
(account  649)  have  eac^  been  assigned  to  local  exchange. 

Advertising  (account  642)  has  been  treated  as  a  general  ex- 
pense. 

Taxes  have  been  divided  upon  the  value  of  the  property  de- 
voted to  each  branch  of  the  service. 

XJncoUectable  operating  revenues  have  been  divided  upon  the 
basis  of  the  revenues  earned. 

Licensee  revenue,  Dr.    This  charge  has  been  divided  upon  the 
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basis  of  the  revenues  earned.  The  Coimiaission  has  expressed 
its  views  of  this  charge  in  the  case  heretofore  referred  to  (docket 
1,153).  This  item  has  been  used  as  submitted,  since  its  elimina- 
tion and  the  substitution  of  other  necessary  allowances  would 
make  no  material  difference  in  the  case  at  bar. 

SUMMARY. 

[10]  The  result  of  this  equitable  division  of  petitioner's  op- 
erating revenues  and  expenses  shows  that  for  tibe  year  1916  there 
was  $37,290.28  available  for  interest  and  an  allowance  for  cur- 
rent depreciation  upon  the  fair  and  reasonable  value  of  the 
property  used  and  useful  in  the  rendition  of  local  telephone 
service  under  consideration.  The  amount  found  available  for 
same  purposes  in  1915  produces  practically  the  same  results  for 
that  year  as  in  1916.  Deducting  $20,000,  the  sum  heretofore 
found  to  be  sufficient  and  reasonable  to  provide  for  accruing  de- 
preciation in  the  local  exchange  property,  from  $37,290.28,  net 
available  income  for  depreciation  and  interest,  leaves  a  balance 
of  $17,290.28  available  for  interest  upon  the  fair  value  of  the 
local  exchange  property  under  conaideration,  which  is  apparent- 
ly insufficient. 

By  increasing  individual  line  busincBs  rates  to  $3.35  per 
month,  two-part^  line  business  rates  to  $2,25  per  month,  indi- 
vidual line  residence  rates  to  $1<65  (net)  per  month,  two-party 
line  resid^ace  rates  to  $1.35  (net)  per  month,  based  on  connect- 
ed lines  as  of  Discember  81,  1916,  there  would  be  produced  an 
additional  revenue  of  approiimately  $8,096  per  annum.  Add- 
ing tills  sum  to  the  balance  of  $17,290.28  heretofore  referred  to, 
there  would  be  available  for  retam  upon  the  investment  ap- 
proximately $25,386.28.  This  sum  provides  a  return  of  7.25 
per  cent  per  annum  upon  $350,000,  which  appears  to  be  a  fair 
and  reasonable  value  of  the  properly  herein  (exclusive  of  all 
property  assignable  to  toll  service),  including  an  allowance  of 
$15,624  for  material  and  supplies  and  working  capital 

CONCLUSION. 

Upon  a  careful  consideration  of  the  testimony  submitted  and 
the  facts  herein  noted,  the  CommijBsion  finds  that  petitioner 
ishould  be  authorized  to  file  an  amended  schedule  of  rates  for 
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certain  classes  of  the  local  e^Echange  senrioe  famiBhed  by  it  at 
its  Hutchinson,  Kansas^  exchange,  as  follows,  to  mt: 

Net  Per  Month. 

Individual  line  business  telephone , $3.35 

Two-party  line  busineaa  telephone  . .  < 2.25 

Individual  line  residence  telephone 1.65 

Two-party  line  residence  telephone   1.35 

Hural  subscribers,  switching  service  only: 

1  station  on  line 1.76 

2  stations  on  line   (each) •• .87^ 

3  stations  on  line   (each)    .58i 

4  stations  on  line   (each)    .43} 

6  or  nunre  stations  on  line  (each)    .35 

All  Other  rates  and  classifications  to  remain  as  are  no\^  in  force. 
An  order  will  issue  accordingly. 

Foley,  0.,  concurring  in  result:  I  have  concurred  in  the 
order  issued  herein,  but  I  do  Aot  wish  to  be  understood  as  con- 
-curring  in  all  that  is  said  in  the  opinion. 

9 

Note. — ^Telephone  rates. 
I.  In  general. 

In  view  of  the  impracticability  of  permitting  a  part  of  the  sub- 
«criberB  on  a  telephone  line  to  receire  service  at  two  exchanges  upon 
the  payment  of  a  flat  rate,  and  permitting  the  remaining  subscribers 
on  the  same  line  to  receive  service  at  one  exchange  only  upon  the 
payment  of  a  lower  rate,  a  rate  should  be  established  covering  service 
at  two  exchanges  for  all  subscribers,  especially  where  a  large  ma- 
jority of  the  subscribers  desire  service  at  the  two  exchanges.  Ee 
Gas  Belt  Teleph.  Co.  (S.  D.)  No.  2539,  Nov.  14, 1917. 

The  Wisccmsin  Commission  established  rates  for  a  telephone  com- 
pany having  132  village  and  200  rural  subscribers,  on  tiie  basis  of 
an  average  annual  unit  maintenance  and  operation  expense  of  $9 
per  telephone;  where  for  the  preceding  year  the  average  unit  ex- 
pense per  telephone  for  like  companies  was  $9.40.  Be  Athens 
Teleph.  Co.  Dec.  26,  1917. 

In  Be  People's  Home  Teleph.  Co.  Docket  No.  1470,  March  18, 
1918,  the  Kansas  Commission  authorized  an  increase  in  individual 
and  two-party  line  resid(»uce  telephone  rates.  The  fair  value  of  the 
property,  viewed  as  a  going  concern,  including  materials  and  sup- 
plies and  working  capital,  was  fixed  at  $340,000.  In  determining 
the  amoimt  required  for  operating  expenses,  the  Commission  de- 
ducted items  representing  expenditures  for  inventory  adjustment, 
attorney's  fees,  and  procedure  expense  in  connection  with  the  rate 
case;  since  only  usual  and  ordinary  expenses  should  be  considered 
P.U.R.1918C. 
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in  fixing  rates^  but  in  fixiag  the  return  injcluded  an  amount  suffi* 
cieni  to  amortize  these  extraordinary  expenditures. 

jri.  Rural  telephones. 

Rural  telephone  rates  should  cover  not  only  the  switdiing  service, 
but  the  entire  costs  of  operating  and  maintaining  the  rural  lines;' 
since  the  utility  should  be  responsible  for  the  proper  maintenance  of 
such  lines,  rather  than  permitting  rural  subscribers  to  do  so.  Re 
Farmers  Inter-County  Mut.  Teleph.  Co.  (Wis.)  Xov.  19,  1917. 

A  rural  telephone  company  was  permitted  to  increase  its  rates 
where  the  estimated  annual  earnings  imder  the  increased  rate 
amounts  to  $6,450.42  and  the  operating  expense,  including  7  per 
cent  depreciation  and  dividend  allowances  amounted  to  $5,845,  where 
the  expenses  were  likely  to  increase  and  the  proposed  rates  were,  in 
and  of  themselves,  reasonable.  Re  Battle  Creek  Fanners  Teleph.  Co. 
(S.  D.)  Order  1-2867,  Dec.  18,  1917. 

Ill,  Bate  for  person  renting  more  tiUMn  one  instrument. 

In  Re  Union  Teleph.  Co.  TT-lOOl,  Feb.  6,  1918,  the  Wisconsin 
Commission  said:  "There  seems  to  be  some  confusion  as  to  the 
proper  charges  for  a  party  renting  two  or  more  telephones.  In 
eases  where  separate  lines  are  maintained  for  each  instrument  and 
the  lines  are  bridged  at  the  exchange  office,  each  instrument  will 
take  the  regular  single-party  rate  of  the  service  for  which  it  is  to 
be  used.  If  the  instnmients  are  coimected  to  a  single  line,  as  may 
be  the  case  with  a  business  and  a  residence  telephone  on  the  same 
line,  then  the  rate  will  be  the  sum  of  a  two-party  business  rate  and 
a  two-party  residence  rate.** 

IV.  Short-term  service. 

In  Re  Deerfield  Teleph.  Co.  (Wis.)  Jan.  28,  1918,  the  applicant 
asked  for  a  rate  for  short-time  service  applicable  to  warehouses, 
schools,  etc.  The  Commission  stated  that  it  believed  that  for  this 
service  a  contract  should  be  made  for  one  year  at  the  regular  month- 
ly rate,  and  that,  if  the  service  was  continued  for  a  part  of  a  year, 
the  subscriber  shall  remit  to  the  company  a  cancelation  charge  of 
50  cents  per  month  for  the  unexpired  part  of  the  contract  year. 

In  Re  Door  County  Teleph.  Co.  Oct.  24,  1917,  the  Wisconsin 
Commission  Approved  a  rule  that,  in  cases  where  telephone  service 
is  discontinued  before  the  end  of  the  year,  the  normal  rate  is  to  be 
applied  to  the  time  when  service  was  given  and  in  addition  a  can- 
celation charge  of  50  cents  a  month  for  the  remainder  of  the  con- 
tract period. 

The  rate  for  short-term  telephone  service  should  be  computed  by 
applying  the  normal  rate  to  the  period  over  which  service  is  actually 
P.U.iM918C. 
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received,  and  adding  thereto  a  fli^t  rate  of  50  cents  per  month  for 
the  portion  of  the  year  during  which  service  is  not  received.  Ee 
Farmers  Inter-County  Mut.  Teleph.  Co.  (Wis.)  Nov.  19,  1917. 

F.  Grounded  and  metallic  system. 

In  Eeedsburg  Teleph.  Co.  Dec.  18,  1917,  the  Wisconsin  Commis- 
sion said :  "Except  in  such  extreme  instances  as  that  involved  in  the 
Augusta  Case,  19  Wis.  E.  C.  489,  where  certain  grounded  lines 
served  such  a  poor  farming  district  that  a  rate  sufficient  to  support 
metallic  line  service  would  be  prohibitive,  this  Commission  has  re- 
fused to  authorize  a  different  rate  for  grounded  than  for  metallic 
service.  Except  for  the  fact  that  the  process  of  changing  from 
grounded  to  metallic  service  has  been  suspended  by  conditions  now 
existing,  we  see  no  material  difference  between  this  and  other  cases 
in  which  the  question  was  considered.  S"or  has  there  been  any 
showing  that  the  conclusions  of  the  Commission  in  previous  cases 
were  erroneous.  Although,  in  a  sense,  there  may  be  a  discrimina- 
tion against  the  subscriber  on  a  grounded  line,  if  he  is  required  to 
pay  the  same  rate  as  another  subscriber  on  a  metallic  line,  the  serv- 
ice furnished  a  telephone  subscriber  is  so  closely  concerned  with  the 
service  furnished  otiier  subscribers  that  the  necessity  of  having  sepa- 
rate rates  for  grounded  and  for  metallie  service  does  not  appear.'' 

VI.  DesTc  telephones. 

In  Eeedsburg  Teleph.  Co.  Dec.  18,  1917,  the  Wisconsin  Commis- 
sion said:  *^ith  reference  to  the  application  of  the  company  for 
authority  to  make  a  charge  of  $5  for  installation  of  a  desk  telephone, 
it  should  be  said  that  the  most  advanced  telephone  practice  appears 
to  be  to  furnish  either  wall  or  desk  phones  for  local  service,  as  de- 
sired by  subscriber.  For  business  service  we  think  it  is  clear  that 
the  desk  phone  has  come  to  be  as  much  standard  equipment  as  the 
wall  phone,  and  the  business  rate  should  permit  the  subscriber  to 
have  the  type  which  he  prefers,  at  the  regular  business  rate.  As  to 
residence  phones  the  situation  is  a  little  different.  The  fact  that 
there  is  more  danger  of  breakage  and  other  damage  to  residence 
desk  phones  than  to  wall  phones,  and  that  in  many  communities  the 
wall  phone  may  be  regarded  as  the  standard  equipment  for  resi- 
dence purposes,  leads  us  to  conclude  that  a  slightly  different  rate 
may  be  authorized  for  residence  desk  phones  than  for  wall  phones. 
The  charge  for  installing  desk  phones  will  not  be  authorized.'^ 

VII,  BartyAine  rates;  residence  and  Jyusiness  telephones. 

Business  subscribers  on  one-party  lines  should  pay  a  higher  rate 
than  residence  subscribers.    Ee  Highland  Teleph.  Co.   (Wis.)  Dec. 
31,  1917. 
P.U.R.1918C. 
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In  Be  Northwestern  Teleph.  Exch.  Co.  Aug.  10,  1917,  the  Minne- 
sota Commission  said:  "The  fact  that  a  telephone  company  may 
be  furnishing  its  subscribers  with  two-party  service  at  the  four-party 
rate  might  be  strong  evidence  that  the  rate  for  two-party  service  is 
too  high." 

In  Re  Waunakee  Teleph.  Co.  U-708,  Aug.  16,  1917,  the  Wiscon- 
sin Commission  held  that  a  telephone  company  should  differentiate 
in  rates  for  individual  line  service  and  party  line  service  to  both 
residence  and  business  subscribers. 


MAINB  PUBIilC  UTIIilTIBS  CX>MMISSION. 

BE  CENTRAL  MAINE  POWER  COMPANY, 

[U-242.] 

ConaoUdaUofif  merger,  and  sale  —  Electrie  utilities  -^  Purpose,  - 

1.  An  electric  utility  was  permitted  to  purchase  -the  capital  stock 
of  several  subsidiary  companies  for  the  aggregate  amount  of  their  capi- 
tal stock,  as  authorized  by  the  Commission  in  proceedings  by  the  re- 
spective companies,  where  the  utility  entered  the  territory  only  at  the 
request  of  the  owners  of  the  local  company,  or  the  conununity,  or  both, 
in  order  to  give  better  service  or  assume  the  responsibilities  of  the 
subsidiaries. 

Valuation  —  On  {consolidation  —  Prior  allouHtnces  to  subsidiaries  as 
capital  allowance  of  parent  company, 

2.  Prior  advances  made  to  subsidiary  companies  for  construction 
purposes,  by  a  utility  purchasing  their  capital  stock,  and  forming  the 
basis  for  the  major  part  of  their  authorized  capital-stock  issues,  the 
total  aggregate  amoimt  of  which  has  been  fixed  as  the  purchase  price, 
cannot  be  considered  as  capital  expenditures  for  construction  by  the 
utility,  against  which  it  may  issue  bonds  for  said  purchase  price. 

Taluation  —  Items  chargeable  to  capital, 

3.  The  Maine  Commission  refused  to  allow  a  utility  to  capitalize 
an  item  for  general  administration,  which  had  been  carried  as  a  part 
of  the  operating  expenses,  although  it  might  properly  have  been  charged 
to  the  capital  account  had  the  utility  elected  to  do  so  at  the  time, 
where  it  appeared  that  when  charged,  there  was  no  "intention  of  replac- 
ing it  except  from  earnings." 

Valuation  —  Items  chargeable  to  capital  —  Discount  en  securities  — 
Sinking-fund  investments, 

4.  Allowance  of  discount  on  securities  and  of  the  sinking-fund  in- 
vestment as  capital  charges  was  made  by  the  Maine  Commission  as  a 
special  provision  for  the  needs  of  the  utility,  where  the  abnormal  con- 
dition of  business  justified  the  funding  of  its  temporary  obligations. 
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Valuation  —  Wording  capttal  —  Conaideratitm  of  needs  of  aubMdiary 
companies,  ' 

5.  A  parent  utility  company  stands  in  the  position  of  banker  to 
Bubsidiary  companies  whose  stock  it  has  purchased,  and,  if  they  may 
not  issue  capital  to  provide  themselves  with  assets  to  meet  all  extraor- 
dinary demands,  it  should  be  prepared  to  assist  them  accordingly,  and 
this  item  should  be  considered  in  fixing  the  amoimt  of  a  security  issue 
to  provide  it  with  working  capital. 

Valuation  —  Bond  discount, 

6.  A  utility  should  be  authorized  to  issue  securities  against  a  sum 
representing  the  difference  between  the  face  value  of  securities  hereto- 
fore issued  and  the  net  amount  realized  from  them,  less  so  much  as 
has  since  been  amortized. 

Commissions  —  Security  issue  —  Advance  esDpression  as  to  amount  of 
subsequent  issues, 

7.  The  Maine  Commission  recognizes  the  right  of  a  utility  to  ask 
in  advance  what  it  may  depend  on  being  allowed  to  capitalize,  should 
it  subsequently  require  sums  in  excess  of  the  amount  asked  for  in  the 
petition  under  consideration. 

[January  22,  1018.] 

For  decisions  in  cases  tJ.  No.  243  to  tJ.  No.  249,  inclusive, 
and  U.  No.  252,  mentioned  herein,  see  Re  Wiscasset  Electric 
Light  &  P,  Co.  and  attached  note,  post,  804. 

Petition  by  the  Central  Maine  Power  Company  for  per- 
mission to  purchase  the  capital  stocks  of  other  public  utilities 
and  to  issue  its  preferred  stock  and  bonds  for  payment  there- 
for, for  payment  of  a  certain  funded  debt,  to  reimburse  its 
treasury  for  expenditures  on  capital  account,  and  to  provide 
funds  for  new  construction.  The  purchase  was  authorized  and 
petitioner  was  permitted  to  issue  securities  to  secure  the  sum  of 
$595,543.66  for  the  purposes  mentioned. 

By  the  Commission :  Petition  by  the  Central  Maine  Power 
Company  for  permission  to  purchase  capital  stocks  of  other 
public  utilities,  and  to  issue  its  preferred  stodt  and  bonds  for 
payment  therefor,  for  payment  of  certain  funded  debt,  to  re- 
imburse its  treasury  for  expenditures  on  capital  account,  and  to 
provide  funds  for  new  construction.  Public  hearing  at  Augusta, 
December  4,  1917.    Notice  proved  as  ordered. 

To  be  fully  understood,  this  decision  should  be  read  in  con- 
nection with  the  decisions  in  U.  No.  243  to  U.  No.  249,  both 
inclusive,  and  U.  No.  252,  all  of  even  date  herewith. 
P.U.R.1918C. 
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The  petitioner  asks  permission  to  issue  its  5  per  cent  first- 
mortgage  bonds  of  the  a^regate  par  value  of  $418,000  at  83, 
and  sufficient  7  per  cent  preferred  stock  at  par  to  realize  $600,- 
000  from  both  sources  for  the  following  purposes: 

1.  To  purchase  the  capital  stock  of  certain  subsidiaries ; 

2.  To  retire  bonds  of  the  Kennebec  Light  &  Heat  Company 
maturing  February  1,  1918,  amounting  to  $104,500; 

3.  To  reimburse  its  treasury  for  capital  expenditures  made 
since  February  28,  1913,  and  not  already  funded; 

4.  To  provide  funds  for  development  of  tvater  power  at  Kice 
Rips,  Oakland. 

It  is  claimed  that  its  capital  expenditures  not  already  rep- 
resented by  capital  stq^jk  or  funded  debt  and  the  other  activities 
above  specified  entitle  the  petitioner  to  additional  capitalization 
in  excess  of  $600,000;  and  it  asks  to  have  the  full  amoimt  to 
which  it  is  so  entitled,  considering  its  expenditures  on  plant 
and  other  capital  assets  to  October  31,  1917,  now  determined  in 
order  to  establish  a  mark  from  which  future  petitions  may  start. 

We  shall  first  examine  the  evidence  to  determine  what  amount 
of  securities  may  be  authorized  under  each  of  the  above  divi- 
sions, regardless  of  the  relations  between  stocks  and  bonds.  It 
may  here  be  stated  that  the  prayer  of  the  petitioner  as  stated  in 
the  petition  is  very  general,  and  that  we  are  now  stating  it  and 
treating  it  as  further  defined  at  the  hearing  and  in  the  light  of 
the  testimony  then  presented,  exhibits  subsequently  filed,  and 
analyses  made  by  our  accounting  department. 

i.  Pv/r chase  of  Stocks. 

[1]  We  have  decided  in  U.  No.  243  to  U.  Na  249,  both  in- 
clusive, that  the  subsidiary  companies,  petitioners  therein,  may 
issue  capital  stock  of  their  respective  corporations  for  amounts 
aggregating  $146,580.  For  reasons  sufficiently  stated  in  those 
decisions,  this  petitioner  will  be  permitted  to  purchase  said 
capital  stock,  and  that  sum  fixes  the  amount  which  it  may  secure 
from  the  issue  of  its  preferred  stock  and  bonds  for  this  purpose. 
Further  details  will  appear  hereinafter  in  our  order. 

2,  Kennebec  Light  &  Heat  Company  Bonds. 

Mortgage  bonds  of  the  Kennebec  Light  &  Heat  Company 
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amounting  to  $104,500  mature  February  1,  1918.  The  property 
on  Miiich  these  bonds  are  secured  is  now  part  of  the  Central 
Maine  Power  CJompany's  plant,  and  provision  must  be  made  for 
their  payment  at  maturity. 

S.  UapitaZ  Expenditures  by  Central  Maine  Potver  Company. 

[2]  This  is  the  only  division  of  the  petition  which  presents 
serious  difficulties.  The  petitioner  finally  presented  a  statement 
in  which  it  claimed  that  it  was  entitled  to  capitalize  items 
amounting  to  $765,234.34,  stated  in  considerable  detail  and  sum- 
marized as  follows : 

Excess  of  investments  in  plant  and  in  capital  stock  of  subsidiary 

companies  over  stock  and  funded  debt  already  issued $122,234.34 

Due  from   operating  subsidlarieB   for   conetructi<« 

advances    $127,587.83 

Ditto  for  working-capital  purposes 96,912.17 

Materials  and  supplies 125,000.00 

Prepaid  accounts 40,000.00 

Total  to  be  issued  against  working  capital $388,500.00 

Against  general  administration  items   50,000.00 

Against  Rice  Rips  development  100,000.00 

Against  Kennebec  Light  &  Heat  bonds 104,500.00 

Total $765,234.34 


The  Kennebec  Light  &  Heat  Company  bond  item  has  been 
referred  to,  and  the  Rice  Rips  development  will  be  attended  to 
under  its  own  heai 

The  advances  to  subsidiary  companies  for  construction  pur- 
poses are  already  the  basis  for  the  major  part  of  the  security 
issues  to  be  made  by  those  companies,  and  funded  by  this  peti- 
tioner in  the  item  of  $145,580  already  fixed.  So  far  as  the 
subsidiary  companies  may  now  provide  working  capital  through 
additional  stock  issues,  that  amount  is  included  in  the  foregoing 
sum. 

Mr.  John  P.  Vaughan,  consulting  engineer,  testifying  for  the 
petitioner  that  investments  in  plant  against  which  bonds  prop- 
erly might  be  issued  amounted  to  $268,101.13,  included  $127,- 
249.52  expended  on  additions  to  the  plants  of  these  subsidiary 
companies.  This  item  can  be  allowed*  but  once,  and  risk  of  con- 
fusion and  duplication  can  be  avoided  only  by  adhering  strictly 
to  the  classification  under  which  we  are  proceeding  in  this  dis- 


cussion. 
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[3]  The  item  of  $50^000  for  general  admmistration  is  ex- 
plained as  being  a  reasonable  charge  to  construction  which  has 
been  carried  as  part  of  the  operating  expenses.  The  claim  that 
some  part  of  the  general  office  salaries  and  expenses  might  prop- 
erly have  been  carried  to  plant  account  is  not  unreasonable,  but 
the  petitioner  has  not  seen  fit  to  do  so,  no  correction  has  been 
made,  and  we  cannot  now  find  that  any  part  of  this  sum  was 
taken  from  "funds  not  immediately  required  for  current  normal 
expenses  and  charges,  in  the  expectation  of  reimbursing  its 
treasury  when  the  work  is  completed  or  when  such  funds  are 
required  for  such  current  purposes."  This  appears  more  like 
a  case  where  the  utility  expends  current  funds  for  capital  pur- 
poses "with  no  present  intention  of  replacing  it^  except  from 
earnings,  and  later,  under  changed  conditions  or  business  de- 
pression, seeks  to  restore  it  in  this  manner."  Ee  Bangor  Power 
Co.  (1916)  2  Am.  Rep.  Me.  P.  U.  C.  294,  296,  P.U.R.1915C, 
496.  There  is  serious  doubt  whether  this  item  can  now  be 
capitalized  under  any  conditions,  certainly  not  under  present 
conditions. 

[4]  There  appears  to  have  been  expended  for  capital  pur- 
poses on  the  plant  of  the  Central  Maine  Power  Company,  from 
February  28,  1913,  to  October  31,  1917  $1,411,944.18 

In  the  purchase  of  subsidiary  companies  through  stock  and 
bond  ownership,  the  same  now  forming  part  of  the  Central 
Maine  Power  Company  system    1,217,613.60 

In  advances  for  the  purchase  of  the  Hartland  and  the  Wis- 
casset  companies  through  the  Robinson  Land  Company  and 
now  to  be  transferreid  direct  to  the  Central  Maine  Power  Com* 
pany  without  further  cost  (U.  No.  252)   29,830.00 

$2,659,387.68 


There  have  been  issued  against  this  investment^  leaving  all 
advances  to  subsidiaries  to  be  capitalized,  as  far  as  proper,  under 
the  first  division  of  this  decision,  and  not  now  charging  any 
part  of  the  securities  already  issued  against  such  advances,  there 
have  been  issued  against  the  above  investment: 

Preferred  stock,  face  value  $988,500.00 

Premium  on  preferred  stock  . ; 50,104..*^.> 

Bonds    1,487.500.00 

Debenture  notes   100,000.00 


$2,635,104.30 
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The  excess  of  the  investment  over  the  face  value  of  the  stock 
and  funded  debt  issued  against  it  is  $24,283.88. 

The  petitioner  claims  that,  for  the  purpose  'of  determining 
what  part  of  this  investment  has  not  now  been  capitalized,  it 
should  have  an  allowance  for  the  discount  on  securities  and  for 
its  sinking-fund  investment.  The  former  item,  with  proper  ad- 
justments, amounts  to  $82,734.35;  the  latter  is  $21,180.28. 

The  sinking  fund  is  being  created  under  an  obligation  to  make 
provision  for  retiring  outstanding  bonds  secured  by  a  lien  prior 
to  either  class  of  securities  to  be  issued  under  this  petition.  The 
issue  of  junior  securities  for  this  purpose  is  a  process  of  payment 
or  refunding  of  lawful  indebtedness,  and  falls  within  the  pur- 
poses enumerated  by  statute. 

There  is  serious  objection,  as  a  matter  of  policy,  to  the  issue 
of  securities  for  such  a  purpose  a  considerable  time  in  advance 
of  the  maturity  of  the  debt  which  is  to  be  paid,  where  the  fixed 
charges  on  the  securities  so  issued  are  materially  in  excess  of 
those  to  be  retired ;  and  it  should  not  be  understood  that  we  will 
approve  all  such  plans  as  a  matter  of  right.  We  are  convinced 
that  the  petitioner  is  now  justified  in  funding  its  temporary, ob- 
ligations and  making  special  provision  for  needs  which  may  be 
expected  before  business  resumes  a  normal  condition.  We  shall, 
therefore,  grant  this  request. 

[5]  The  petitioner  asked,  in  the  schedules  fQed  in  support 
of  its  case,  for  an  allowance  of  $166,000  for  additions  to  its 
working  capital  items,  being  current  assets  generally.  This  was 
part  of  the  plan  for  properly  financing  the  whole  system,  and 
was  fixed  in  the  expfeotaticto  that  the  requirements  of  the  Central 
Maine  Power  Companjr  would  be  eonsidered  in  dealing  with  the 
petitions  of  the  subsidiary  companies.  They  have  no  respon- 
sibility for  the  Central  Maine  Power  Company,  and  we  have 
ruled,  in  U.  No.  243,  that  they  must  be  considered  separately. 

This  petitioner  now  urges  that  our  reduction  of  their  requests, 
$77,920  in  all,  conflisting  principally  of  amounts  desired  for 
current  assets,  such  as  materials  and  supplies  and  accounts  re- 
ceivable, places  a  greater  burden  t(pon  it  as  owner  and  man- 
ager of  all  of  these  companies.  It  stands  in  the  position  of 
banker  to  them,  and  if  they  may  not  issue  capital  to  provide  them 
with  such  assets  to  meet  all  extraordinary  demands,  it  should  be 
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prepared  to  assist  th^n  accardingly*  It  therefore  now  asks  for 
more  than  $165,000,  in  order  to  meet  this  additional  respon- 
sibility. 

This  claim  is  not  unreasonable,  nor  inconsistent  with  our  rul- 
ing in  U,  No.  243.  It  is  obvious,  however,  that  the  banker  who 
can  divert  these  funds  from  one  client  to  another  as  they  are 
needed  will  require  less  than  the  sum  of  the  several  amounts 
necessary  to  meet  their  respective  maximum  needsw  We  shall 
allow  $200,000  under  this  title. 

Debt  Discount  and  Expense, 

[6]  The  petitioner  asks  for  authority  to  issue  $82,734.35  in 
securities  nominally  against  its  debt  discount  and  expense  ac- 
count; reaUy  against  the  amount  of  money  invested  in  additions 
to  plant  between  the  dates  covered  in  this  petition,  the  amount 
by  which  previous  issues  of  bonds  against  such  additions  failed 
to  net  the  full  sum  of  the  expenditures  by  virtue  of  which  they 
were  issued.  The  table  previously  stated,  showing  charges  to 
plant  amounting  to  $2,659,387.68  and  credits  amounting  to 
$2,635,104.30,  states  the  bonds  at  par.  Said  sum  of  $82,734.35 
represents  the  diffejrence  between  the  face  value  of  the  securities 
issued  and  the  net  amount  realized  from  them,  less  so  much  as 
has  since  been  amortized.  It  is  an  expendi^re  for  plant  which 
has  not  been  funded  dirough  the  issue  of  stocks  and  bonds. 

The  sum^  whidi  we  have  already  exjaress^d  a  purpose  to 
authorize  and  die  Bice  Bips  item,  to  be  considered  later,  will 
net  the  petitioner  $595,543.66,  which  is  approxinmtely  the 
maximum  amount  asked  for  in  this  petitkm.  It  would  not  be 
necessary  to  consider  the  item  now  under  discussion  except  that 
the  petitions  widies  to  know  what  it  may  expect  for  future 
needs. 

There  is  no  technical  objection  to  granting  this  request  if  it 
becomes  necessary.  It  is  an  issue  of  securities  against  invest- 
ment in  plant,  and  is  consistent  with  our  present  treatment  of 
the  other  items.  The  discount  will  continue  to  be  amortized, 
and,  when  the  bonds  are  paid,  the  oorporation  will  have  the 
funds  produced  through  the  amortizati<m  {^ocess  to  offset  the 
securities  issued  in  the  meantime  to  replenish  the  treasury 
against  that  discount. 
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[7]  It  was  expected  by  the  CommiBsion  when  the  previous 
issues  of  bonds  were  authoriEed,  that  the  disoount  would  be  pro- 
vided for  from  other  sources ;  and  this  has  so  far  been  done,  and, 
except  for  present  abnormal  conditions,  would  continue  to  be. 
We  appreciate  these  conditions  and  the  burdens  they  place  upon 
corporations, — especially  the  necessity  of  avoiding  obligations 
which  may  be  called  at  the  most  inopportime  times.  We  rec- 
ognize the  right  of  the  petitioner  to  ask,  in  advance,  what  it  may 
depend  upon.  If  it  requires  sums  in  excess  of  the  amount  asked 
for  in  the  present  petition  and  now  to  be  grained,  it  may  present 
a  suppl^n^!itary  petition  for  an  allowance  against  so  much  of 
the  unamortized  investment  represented  I^  this  title  as  we  may 
find  it  proper  to  make. 

-4.  Bice  Rips  Development, 

Petitioner  asks  for  present  allowanoe  of  $100,000  to  be  used 

in  developing  its  water  power  at  Bice  Bips,  in  Oakland.    This 

will  be  granted. 

SVISMABY. 

It  is  found  that  the  petitioner  is  entitled  to  receive  from  the 
issue  of  bonds  and  preferred  stock  the  f ollovnng  sums : 

1.  To  purchase  the  capital  stock  of  subsidiary  companies $145,580.00 

2.  To  retire  Kennebec  Light  t  Heat  Company  bonds 104,600.00 

3.  To  reimburse  its  treasury  for  divers  expenditures  and  to  pro- 

Tide  additional  workmg  capital 245,4^.66 

4.  For  Rke  Rips  derdopment 100,000.00 

TotiJ $595,543.66 

It  proposes  to  sell  $418,000  of  mortgage  bonds  at  83,  which 
will  net  $346,940.  The  balance,  $248,603.66,  will  be  procured 
from  the  issue  of  preferred  stock  at  par.  The  petitioner  already 
has  orders  issued  on  its  petition  in  U.  No.  199  on  which  it  is 
entitled  to  issue  preferred  stock  to  the  amount  of  $25,200  in 
excess  of  that  outstanding  October  81,  1917,  and  a  like  sum  will 
be  deducted  from  the  foregoing  figures  in  making  the  following 
order. 

Since  the  original  hearing  on  this  petition,  and  while  it  has 

been  pending  for  petitioner  to  be  heard  further  on  certain 

phases  of  it,  a  preliminary  order,  dated  January  8,  1918,  was 
P.U.R.1918C. 
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made  authorizing  the  isBue  of  said  bonds,  as  afi^eeaid,  the  dis- 
position of  the  proceeds  to  be  provided  for  in  this  order. 
It  is  now 

ORDERED,  ADJUDGED,  AND  DECREED 

1.  That  the  sum  of  the  capital  to  be  secured  from  the  issue 
of  the  stocks  and  bonds  hereinafter  authorized  is  required  in 
good  faith  for  purposes  enumerated  in  §  37,  chapter  55,  Revised 
Statutes ; 

2.  That  the  Central  Maine  Power  Company  be,  and  it  hereby 
is,  authorized  to  purchase  40  shares  of  the  capital  stock  of  the 
Wiscasset  Electric  Light  &  Power  Company,  of  tJhe  par  value 
of  $10  per  share,  at  $15  per  share*;  600  shares  of  the  capital  stock 
of  the  Penobscot  Bay  Electric  Company,  of  the  par  value  of 
$100  per  share,  at  $133.33^  per  share;  547  shares  of  the  capital 
stock  of  the  Bath  &  Brunswick  Light  &  Power  Company,  of  the 
par  value  of  $100  per  share,  at  par;  23  shares  of  the  capital  stock 
of  the  Waldoboro  Water  &  Electric  Light  &  Power  Company, 
of  the  par  value  of  $100  per  share,  at  par;  40  shares  of  the 
capital  stock  of  the  Hartland  Electric  Light  &  Power  Company, 
of  the  par  value  of  $50  per  share,  at  par;  and  650  dbares  of  the 
capital  stock  of  the  Newport  Light  &  Power  Company,  of  the  par 
value  of  $10  per  share,  at  $9.20  per  share, — all  certificates  of 
stock  so  purchased  to  be  deposited  forthwith  with  the  trustee 
named  in  the  mortgage  securing  this  petitioner's  first-mortgage 
bonds  due  November  1,  1939,  as  additional  security  therefor ; 

8.  That  said  Central  Maine  Power  Company  be^  and  it  here- 
by is,  authorized  to  issue  2,234  shares  of  its  7  per  cent  preferred 
capital  stock,  of  the  par  value  of  $100  per  share,  at  par  and 
accrued  dividend.  The  proceeds  from  said  issues  of  stocks  and 
of  the  mortgage  bonds  authorized  under  the  aforesaid  prelim- 
inary order  dated  January  8,  1918,  and  of  preferred  stock  now 
or  hereafter  issued  under  our  orders  in  U.  No.  199  and  not 
already  specifically  appropriated,  shall  be  applied:  (1)  To  pay- 
ment for  the  stocks  to  be  purchased  under  authority  of  the  next 
preceding  paragraph  in  this  order;  (2)  to  the  payment  of  the 
principal  of  the  mortgage  bonds  of  the  Kennebec  Ligjbt  &  Heat 
Company  due  February  1,  1918,  of  the  aggregate  par  value  of 
$104,500;  (3)  to  reimburse  the  treasury  of  the  Central  Maine 
Power  Company  for  all  expenditures   (not  hitherto  or  herein 
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otherwise  provided  for  throtigh  the  issue  of  securities)  for  ac- 
•quisitions,  additions,  improvements,  and  betterments  to  prop- 
erty, including  additions  to  working  capital,  between  February 
28,  1913,  and  October  31,  1917,  and  for  necessary  additional 
working  capital;  and  (4)  toward  the  cost  of  development  of 
petitioner's  water  power  at  Eice  Rips,  in  the  town  of  Oakland, 
iiie  amount  set  aside  for  and  devoted  to  said  development  to  be 
not  less  than  $100,000; 

4.  That  said  Central  Maine  Power  Company  report  to  this 
Commission  in  detail,  supported  by  the  aflBdavit  of  one  of  its  prin- 
cipal officers,  its  doings  hereunder  within  sixty  'days  from  this 
■date,  and  thereafter  if  and  as  ordered. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  22d  day  of  January,  a,  d.  1918. 

Public  Utilities  Conmiission  of  Maine,  Benj.  F.  Cleaves, 
Wm.  B.  Skelton,  and  John  E.  Bunker. 

Note. — Consolidation,  merger,  and  sale, 
I.  In  general, 

A  consolidation  of  electric  companies  is  for  the  public  good,  al- 
though the  consumers  of  one  of  them  will  have  to  pay  more  for  their 
service,  where  it  appears  that  the  charges  will  have  to  be  higher  in 
4iny  event  and  there  will  be  a  more  urgent  need  for  increasing  such 
rates  if  the  consolidation  is  not  allowed-  Ee  Concord  Electric  Co. 
(N.  H.)  D-357,  May  2,  1917. 

In  Re  Illinois  &  M.  Teleg.  Co.  (lU.)  No.  6849,  March  16,  1917, 
i;he  applicant  telegraph  company  was  authorized  to  sell  its  entire 
property  to  the  Western  Union  Telegraph  Company,  and  the  steps 
taken  by  the  applicant  looking  towards  its  corporate  dissolution  were 
ratified  and  confirmed.  By  supplemental  order,  dated  June  23, 
1917,  the  utility  was  excused  from  making  any  further  reports  un- 
less otherwise  ordered  by  the  Commission. 

A  railroad  corporation  formed  by  the  consolidation  of  an  Ohio 
company  or  companies  of  another  state  or  states,  under  co-operative 
legislation  in  the  different  states,  becomes  one  company  with  a  status 
in  each  state,  possessing  in  Ohio  all  the  rights,  privileges,  and  fran- 
-chises,  and  subject  to  all  the  restrictions,  disabilities,  and  duties  of 
an  Ohio  railroad  company  in  all  that  it  does  in  that  state.  Pollitz 
V.  Public  Utilities  Commission  (1917)  —  Ohio  St.  — ,  L.EA.— , 
— ,  117  K  E.  149. 
P.U.R.1918C.  51 
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//.  Jurisdiction  and  duties  of  Commission. 

Chapter  178  of  the  Connecticut  Public  Acts  of  1915  requires  the 
Commission,  upon  an  application  for  consolidation  or  merger  by 
sale  of  utility  property,  to  consider  principally  whether  or  not  a  pro- 
posed sale  or  consolidation  will  result  in  a  situation  out  of  which 
the  public  will  secure  service  adequate  to  its  needs  and  favorable 
in  comparison  with  the  service  which  the  individual  companies 
would  render;  and  the  intent  of  the  act  will  be  met  if  the  evidence 
shows  that  there  is  no  gross  overcapitalization  involved  in  the  im- 
mediate transaction,  and  if  due  publicity  is  given  to  the  facts  shown 
upon  proper  inquiry.  Ee  Rocky  River  Power  Co.  Docket  No.  2423, 
Aug.  3,  1917.  Under  the  terms  of  that  statute,  requiring  that  two 
or  more  public  service  corporations  contemplating  merger  or  con- 
solidation submit,  for  the  Commission's  approval,  the  terms,  condi- 
tions, and  purposes  of  the  proposed  transaction,  which  necessarily 
involves  a  statement  of  the  consideration  upon  which  the  transaction 
is  based,  the  Commission  ordinarily  requires,  in  addition,  a  state- 
ment of  present  and  contemplated  resulting  capitalization. 

Approval  of  the  consolidation  of  telephone  plant  and  the  Sale  and 
purchase  of  telephone  property  of  one  telephone  company  by  an- 
other telephone  company  is  within  the  jurisdiction  of  tiie  Nebraska 
Commission,  either  under  its  power  to  regulate  service  or  under  its 
power  of  "general  control"  over  such  corporations,  or  for  the  rea- 
son that  property  devoted  to  a  public  use  is  charged  with  a  trust  in 
favor  of  the  public  which  cannot  be  interfered  with  without  consent 
of  the  state.  Re  Lincoln  Teleph.  &  Teleg.  Co.  Application  No. 
2912,  July  19,  1917.  But  the  Commission  has  no  jurisdiction  to 
determine  whether  or  not  the  sale  price  for  a  telephone  property  is 
below  the  real  value  of  the  property. 

III.  Conditions  imposed* 

The  Indiana  Commission,  in  authorizing  the  purchase  of  the  prop- 
erty and  franchises  of  an  electric  utility  serving  a  city,  required  as 
a  condition  thereof  that  the  future  right  of  the  city  to  purchase  the 
plant  be  preserved,  and  that  all  bonds  issued  by  the  present  pur- 
chaser against  said  property  be  subject  to  such  right.  Re  Indiana 
General  Service  Co.  No.  3351,  Jan.  12,  1918. 

The  transfer  of  the  properties  of  one  railroad  company  to  another 
will  not  be  finally  approved  in  California  imtil  the  vendee  has  sub- 
mitted, for  the  approval  of  the  Commission,  its  plan  of  book  en- 
tries relative  to  the  purchase  price  of  the  properties  transferred.  Re 
San  Diego  &  A.  R.  Co.  Decision  No.  4897,  Application  No.  3328, 
Nov.  27,  1917. 

In  Re  New  York  Teleph.  Co.  (N.  J.)  Nov.  20,  1917,  the  New  Jer- 
sey  Commission  held  that  a  consolidation  of  telephone  lines  operat- 
P.U.R.1918C. 
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ing  partially  witHn  and  partially  outside  of  the  state  should  be 
limited  to  the  property  within  the  state,  and  tifeiat  the  consolidation 
should  be  effected  through  the  transfer  of  the  property  to  a  corpora- 
tion organized  under  the  laws  of  the  state. 

The  approval  by  the  Connecticut  Commission  of  the  proposed 
purchase  price  of  various  corporation  properties  upon  consolidation 
or  merger  is  not  to  be  taken  as  the  fair  value  of  the  properties  for 
rate-making,  capitalization,  or  other  purposes.  Re  Rocky  River 
Power  Co.  Docket  No.  2423,  Aug.  3,  1917. 

Re  Lincoln  Northern  R.  Co.  (Cal.)  Decision  No.  4441,  Applica- 
tion Nos.  2904-2909,  July  6,  1917,  authority  granted  to  transfer 
various  railroad  properties  provided  that  such  transfers  should  not 
become  effective  until  the  purchasing  companies  shall  have  filed,  for 
the  approval  of  the  Commission,  an  inventory  of  the  properties  au- 
thorized to  be  sold  and  a  statement  showing  how  the  various  prop- 
erties and  the  purchase  price  paid  therefor  will  be  entered  on  the 
records  of  the  purchasing  companies,  and  also  that  the  consideration 
shall  not  be  binding  for  rate-making  or  other  purposes. 

Authority  was  granted  the  owners  of  several  electric  producing 
and  distributing  companies  to  sell  their  respective  plants  and  fran- 
chises to  a  consolidated  company  at  a  sale  price  of  $326,000;  the 
consolidated  company  to  assume  tiie  aggregate  outstanding  bonded 
indebtedness  of  tie  selling  companies,  fixed  at  $250,000,  each  issue 
of  bonds  to  be  a  senior  lien  on  its  respective  part  of  the  plant,  and 
to  issue  $75,000  of  its  common  stock  for  the  balance,  to  be  distributed 
among  the  selling  companies,  as  arranged  by  them,  upon  the  condi- 
tion that  all  the  companies  sell  on  the  terms  provided,  and  are 
united  in  one  system.  Re  Franklin  Power  Co.  (Me.)  TJ-216,  Dec. 
2,  1917. 

In  Re  Porgan,  No.  4462,  May  4,  1916,  the  Illinois  Commission, 
in  authorizing  the  consolidation  of  telephone  exchanges  and  in  ap- 
proving the  sale  of  the  property,  exclusive  of  franchises,  of  the 
Decatur  Home  Telephone  Company  to  the  receivers  of  the  Central 
Union  Telephone  Company  for  $327,700,  rested  its  approval  upon 
condition  that  the  fair  value  of  the  entire  plant  purchased  was 
$299,764;  that  the  difference  between  the  purchase  price  and  the 
fair  value  of  the  property  should  not  be  charged  either  to  capital 
or  operating  expenses,  but  should  be  amortized  out  of  the  income  of 
the  Central  Union  Telephone  Company  or  charged  to  profit  and 
loss;  that  the  property  purchased  should  never  be  capitalized  for 
more  than  $176,401,  ite  maximxmi  value;  that  the  sum  of  $123,363, 
the  differ^ice  between  the  totel  fair  value  and  the  fair  value  of  the 
property  usable,  should  be  charged  to  operating  expenses  and  spread 
over  the  remaining  life  of  the  Decatur  franchise,  expiring  in  1937, 
the  amount  realized  by  way  of  salvage  to  be  credited  to  this  account. 
P.UJ1.1918C. 
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MAINE  PITBUC  UTHjITIBS  COMMISSION. 

RE  WISCASSET  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[U-243.] 

Security  issues  —  Subsidiary  companies  —  Independent  consideration 
of  in  fixing  amount. 

1.  Under  §  37,  chap.  55,  Maine  Rev.  Stat.,  each  of  several  utility 
corporations  forming  integral  parts  of  a  single  system  must  be  consid- 

^      ered  as  being  distinct  and  independent,  in  fixing  the  amounts  of  stock 
which  they  may  issue  to  reimburse  their  respective  treasuries  for  addi- 
tions and  other  capital  expenditures;  and  the  needs  of  the  parent  com- 
pany cannot  control,  even  though  it  has  advanced  the  money  for  the 
'  constructions  forming  the  basis  for  the  security  to  be  issued.  « 

Security  issues  —  Statutory  purposes  —  Justification. 

2.  The  mere  fact  that  expenditures  on  plant  have  been  made  for 
purposes  for  which  a  utility  is  authorized  by  statute  to  issue  securities 
does  not  in  itself  justify  a  capital  issue  to  reimburse  the  funds  thus 
invested,  and  such  an  issue  should  not  be  authorized  unless  it  appears 
that  the  capital  to  be  secured  thereby  is  required  for  a  proper  purpose. 

Security  issues  —  Dividends. 

3.  The  Maine  Commission  will  not  authorize  the  issuance  of  securi- 
ties solely  to  furnish  funds  with  which  to  pay  dividends. 

[January  22,  1018.] 

For  decisions  on  petitions  filed  and  heard  wiih  this  case  and 
mentioned  herein,  see  Ke  Central  Maine  Power  Co.  ante,  792, 
and  note  attached  to  this  case,  post,  809. 

Application  by  the  Wiscasset  Electric  light  &  Power  Com- 
pany for  approval  of  an  issue  of  securities ;  authority  granted  to 
issue  40  shares  of  its  common  capital  stock  of  the  par  value  of 
810  per  share,  at  150  per  cent  of  their  par  value,  to  reimburse 
its  treasury  for  all  capital  expenditures  to  October  31,  1917. 

By  the  Commission:  Petition  for  authority  to  issue  capital 
stock  to  reimburse  the  treasury  for  money  expended  for  construc- 
tion purposes  and  current  assets.  Public  hearing  at  Augusta, 
December  4,  1917.    Notice  proved  as  ordered. 

This  is  one  of  the  seven  similar  petitions  filed  and  heard  to- 
gether. The  other  six  are  Penobscot  Bay  Electric  Company, 
Petitioner,  TJ.  No.  244 ;  Bath  &  Brunswick  Light  &  Power  Com- 
pany, Petitioner,  tl.  No.  246;  Waldoboro  Water  &  Electric 

Light  &  Power  Company,  Petitioner,  U.  No.  246 ;  TTnion  Light 
P.U.R.1918C. 
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&  Power  Company,  Petitioner,  U.  No.  247;  Hartland  Electric 
Light  &  Power  Company,  Petitioner,  U.  No.  248;  Newport 
Light  &  Power  Company,  Petitioner,  XT.  No.  249,  post,  809, 
(note).  The  prayers  of  the  several  petitions  are  identical  in 
form-^"to  issue  its  capital  stock  or  obligations,  or  both,  to  an 
amount  sufficient  to  reimburse  its  treasury  for  capital  expend- 
itures incurred  since  the  purchase  of  its  capital  stock  by  the 
Central  Maine  Power  Company.  And  authority  is  also  request- 
ed to  sell  the  said  capital  stock  or  obligations,  or  both,  to  the  said 
Central  Maine  Power  Company,  and  the  said  petitioner  requests 
that  you  fix  the  amount  of  stock  or  of  obligations  to  be  issued 
and  the  terms  under  which  the  same  shall  be  disposed  of; 

V 

A  brief  statement  applicable  to  all  of  the  aforesaid  petitions 
may  here  be  made  to  avoid  repetition  in  each  case. 

GENERAL  STATEMENT. 

All  of  these  petitioners  are  subsidiaries  of  the  Central  Maine 
Power  Company,  controlled  by  it  through  direct  ownership  of 
the  entire  capital  stock  of  all  of  them  except  the  Hartland  and 
the  Wiscasset  companies.  The  stock  of  the  two  last  named  is 
owned  by  the  Robinson  Land  Company,  a  majority  of  whose 
stock  is  owned  by  the  Central  Maine  Power  Company.  The 
Central  Maine  Power  Company  will  be  granted  permission,  on 
its  petition  now  pending,  U.  No.  252,  post,  810  (note),  to  pur- 
chase the  stock  of  those  two  corporations,  and  they  will  now  be 
treated  as  though  this  had  been  consummated.  It  will  be  a  part 
of  this  whole  transaction. 

There  is  also  pending — filed  and  heard  with  this  case — peti- 
tion by  the  Central  Maine  Power  Company,  U.  No.  242,  ante, 
792,  for  permission  to  purchase  the  stocks  which  these  cor- 
porations may  be  authorized  to  issue  on  the  aforesaid  petitions, 
IT.  Nos.  243  to  249,  both  inclusive,  and  to  issue  its  securities  to 
provide  funds  for  that  purpose. 

[1]  The  Central  Maine  Power  Company  has  acquired  the 
ownership  of  these  various  companies  in  order  that  it  might  serve 
the  towns  covered  by  their  respective  franchises,  they  being  be- 
yond the  geographical  limits  reached  by  its  franchises ;  otherwise, 
it  might  have  purchased  the  plants  and  financed  the  undertak- 
ings direct.    It  has  in  every  case,  we  believe,  entered  the  terri- 
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tory  only  on  the  request  of  owners  of  the  local  company,  or  of 
the  community,  or  both,  in  order  either  to  give  better  service 
or  to  relieve  the  owners  of  the  local  company  of  further  respon- 
sibility. 

The  local  companies  have  continued  to  render  service,  being 
operated  by  the  management  of  the  Central  Maine  Power  Com- 
pany. The  latter  has  controlled  expenditures  for  extensions  and 
betterments,  and  has  advanced  moneys  for  such  purposes  when 
enough  was  not  available  from  their  own  resources.  It  is  now 
proposed  to  issue  securities  to  reimburse  the  several  treasuries 
for  expenditures  made  for  capital  purposes,  and  to  determine 
in  these  proceedings  the  amoimts  in  which  each  of  the  corpora- 
tions may  be  allowed  to  capitalize  such  disbursements  to  a  com- 
mon date,  October  31,  1917,  thus  establishing  a  *^nch  mark** 
or  starting  point,  for  each  company  for  future  transactions. 

As  each  case  is  stated,  the  manner  in  which  the  Central  Maine 
Power  Company  is  to  profit  from  this  financing  will  become 
apparent.  Generally  speaking,  each  subsidiary  company  will 
receive  from  the  Central  Maine  Power  Company  cash  for  its 
new  issue  of  stock,  and  in  most  of  the  cases  pay  the  greater  part 
of  that  cash  back  to  the  Central  Maine  Power  Company  for  ob- 
ligations due  it.  In  the  end  it  amounts  to  a  reimbursement  of 
the  treasury  of  the  Central  Maine  Power  Company  for  expend- 
itures made  by  it  on  its  plant,  regarding  all  of  the  property  of 
all  of  these  companies  as  parts  of  one  imited  plant  in  the  broader 
sense. 

Theoretically,  this  result  could  be  more  simply  and  directly 
obtained  by  requiring  each  corporation  to  sell  its  new  stock  to 
the  public  and  to  repay  the  Central  Maine  Power  Company  for 
its  advances  with  the  proceeds.  Whatever  other  objections  the 
present  owners  may  have  to  such  a  plan,  it  is  obvious  that  it 
would  be  impracticable,  because  minority  issues  of  these  subsid- 
iary companies  could  be  sold  to  the  public  only  at  substantially 
less  than  they  are  intrinsically  worth,  and  serious  loss  would 
be  suffered. 

On  the  other  hand,  while  all  of  the  corporations  mentioned  are 

parts  of  a  single  system,  they  must  be  treated  as  though  entirely 

distinct  in  fixing  the  amoimts  of  stock  which  each  may  issue; 

the  needs  of  the  Central  Maine  Power  Company  cannot  control* 
P.U.R.1918C. 
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We  are  bound  to  find  what  amount,  if  any,  "of  the  capital  to  be 
secured  by  the  issue  of  said  stocks  ...  is  required  in  good 
faith,"  by  the  petitioner  in  the  case  under  immediate  considera-. 
tion,  "for  purposes  enumerated"  in  §  37,  chapter  55,  Revised 
Statutes.  Those  purposes  are,  "the  acquisition  of  property  to 
be  used  for  the  purpose  of  carrying  out  its  corporate  powers,  the 
construction,  completion,  extension  or  improvement  of  its  facil- 
ities, or  for  the  improvement  or  maintenance  of  its  service,  or 
for  the  discharge  or  lawful  refunding  of  its  obligations,  or  for 
such  other  purposes  as  may  be  authorized  by  law." 

So  far  as  these  subsidiary  companies  are  concerned,  we  are 
not  shown  that  the  last  clause  in  the  latter  quotation  adds  any- 
thing to  the  purposes  stated  in  the  preceding  clauses;  the  pre- 
ceding 'ones  include  all  of  the  lawful  purposes  for  which  any  of 
these  companies  appears  to  be  authorized  by  law  to  issue  stocks 
or  bonds. 

[2]  The  fact  that  expenditures  have  been  made  for  any  of 
these  purposes  does  not  necessarily  justify  the  issue  of  stocks 
or  bonds  to  reimburse  the  treasury,  although  it  is  a  very  strong 
circumstance.  It  may  be  that  all  or  some  part  of  such  expend- 
itures may  properly  be  made  from  accumulated  surplus  or  from 
current  income,  or  that  they  are  a  reinvestment  of  depreciation 
or  sinking  funds.  The  law  says  that  the  capital  so  procured 
must  be  "required"  for  one  of  these  purposes,  and  some  signif- 
icance will  be  given  that  word.  What  is  meant  will  be  more 
apparent  as  the  specific  purposes  disclosed  in  some  of  these  cases 
are  discussed.  In  any  event,  funds  once  invested  in  plant  should 
not  be  reimbursed  through  capital  issues  unless  the  purpose  to 
which  they  are  to  be  devoted  justifies, — the  mere  fact  of  the 
investment  is  not  enough. 

TfflS  CASE. 

The  Wiscasset  Electric  Light  &  Power  Company  appears  to 
have  been  part  of  the  Central  Maine  Power  Company  system 
since  June  30^  1916.    Its  comparative  balance  sheets  are: 
p.u.Ra9i8a 
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Oct.  31,  1917. 

June  30,  1916. 

Increase. 

Aaaeta, 

Plant  as  of  June  30,  1916 

Acquisitions   

$8,319.10 
657.02 
438.56 
635.79 
677.80 
400.00 

477.35 

$8,319.10 

494.77 

610.34 

•     482.26 

400.00 

$657.02: 

Cash 

D       66.21 

Accounts  receivable    

125.45- 

Material  and  supplies 

195.54 

Special  cash  deposit 

Due   from    Central   Maine   Power 
Company  

477.35 

$11,605.62 

$10,206.47 

$1,399.15- 

LiaUlities. 
Common  stock  

$7,220.00 

'".'9.83 
4,375.79 

$7,220.00 

361.95 

75.00 

2,549.52 

Accoimts  payable  

D  $361.95 

Accrued  taxes 

D       65.17 

Surplus   •• 

1,826.27 

$11,605.62 

$10,206.47 

$1,399.15- 

The  petitioner  asks  to  issue  stock  at  par  against : 

Plant  increase $657.0^ 

Accounts  receivable,  etc  142.98^ 


$800.00 

It  proposes  to  devote  the  proceeds  to  the  payment  to  the  Cen- 
tral Maine  Power  Company  of  $800  on  account  of  accrued  sur- 
plus, which  would  be  in  effect  a  dividend. 

When  this  property  was  taken  over  there  were  current  assets 
available  for  use  as  working  capital  amounting  to  $1,887.37. 
There  has  been  some  increase,  exclusive  of  the  item  due  from 
the  Central  Maine  Power  Company.  There  appears  also  to 
have  been  an  increase  in  surplus.  No  report  has  been  filed  to 
show  whether  any  dividends  have  been  paid,  but  the  increase  in 
surplus  in  sixteen  months  is  more  than  25  per  cent  of  the  capital 
stock  outstanding;  or  enough  to  pay  10  per  cent  a  year  and  pro- 
vide for  the  entire  increase  in  personal  assets,  including  the 
advance  to  the  Central  Maine  Power  Company. 

[3]  JTothing  in  the  case  shows  that  additional  permanent 
capitalization  is  necessary  to  provide  working  capital,  and  the 
law  does  not  contemplate  the  issue  of  securities  solely  to  provide 
fxmds  with  which  to  pay  dividends.  Six  hundred  dollars  may 
be  capitalized  against  increase  in  plant,  and  the  proceeds  will 
be  available  for  any  corporate  purposes. 

It  is 

KU.R.19180. 
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ORDERED,  ADJUDGED,  AND  DECREED 

1.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
the  stock  hereinafter  authorized  is  required  in  good  faith  for 
purposes  enumerated  in  §  37,  chapter  55,  Revised  Statutes ; 

2.  That  said  Wiscasset  Electric  Light  &  Power  Company  be, 
and  it  hereby  is,  authorized  to  issue  40  shares  of  its  common 
capital  stock  of  the  par  value  of  $10  per  share,  at  150  per  cent 
of  their  par  value,  to  reimburse  its  treasury  for  cost  of  acquisi- 
tions, additions,  ^betterments,  and  improvements,  and  all  other 
capital  expenditures  to  October  81,   1917; 

3.  That  said  Wiscasset  Electric  Light  &  Power  Company  re- 
port to  this  Commission  in  detail,  supported  by  the  oath  of  one 
of  its  principal  officers,  its  doings  hereunder  within  sixty  days 
from  this  date. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  22d  day  of  January,  a.  d.  1918. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  and  Jolm  E.  Bunker. 

Note. — ^The  points  decided  by  the  Maine  Commission  in  the  cases 
designated  as  TJ.  Nos.  244  to  249  inclusive,  and  U.  N"o.  252,  men- 
tioned in  Ee  Central  Maine  Power  Co.  U-242,  ante,  792,  and  in 
Ee  Wiscasset  Electric  Light  &  P.  Co.  U-243,  ante,  804,  all  deal- 
ing with  the  plan  of  consolidation  of  the  Central  Maine  Power 
Company,  are  set  out  below.  In  considering  these  decisions  it  should 
be  borne  in  mind  that  all  of  the  petitions  were  similar  to  that  in 
Be  Wiscasset  Electric  Light  &  P.  Co.,  and  that  the  general  state- 
ment therein  is  applicable  to  each. 

In  Ee  Penobscot  Bay  Electric  Co.  U-244,  Jan.  22,  1918,  an  order 
was  made  authorizing  the  issuance  of  600  shares  of  its  capital  stock 
of  the  par  value  of  $100  per  share,  at  133:J  per  cent  of  their  par 
value,  the  proceeds  thereof  to  be  applied  on  an  open  account  due 
the  Central  Maine  Power  Company. 

In  case  Nos.  U-245,  U-246,  and  U-249,  Jan.  22,  1918,  orders 
were  entered  authorizing  the  respective  petitioners  to  issue  capital 
stock  to  reimburse  their  treasuries  for  costs  of  acquisitions,  addi- 
tions, betterments,  and  improvements,  and  all  other  capital  ex- 
penditures to  October  31,  1917,  as  follows: 

Bath  &  Brunswick  Light  &  P.  Co.  U-245,  547  shares  of  the  value 
of  $100  per  share,  at  par. 

Waldoboro  Water  &  Electric  Light  &  P.  Co.  U-246,  $2,300  pax 
value  of  stock  to  be  sold  at  par. 
P.U.RJ918C. 
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Hartland  Electric  Light  &  P.  Co.  TJ-248,  40  shares  of  the  par 
value  of  $50  per  share,  at  par, 

Newport  Light  &  P.  Co.  U-249,  650  shares  of  the  par  value  of 
$10  per  share,  at  $9.20. 

In  Re  Hartland  Electric  Light  &  P.  Co.  U-248,  supra,  the  Com- 
mission held  that  a  sum  equal  to  the  operating  revenue  for  three 
months  was  a  liberal  allowance  for  working  capital  for  an  electric 
utility  having  a  total  operating  revenue  of  $4,212  for  the  preceding 
year  and  whose  revenues  are  collectable  monthly. 

In  case  No.  U-247,  Re  Union  Light  &  P.  Co.  Jan.  22,  1918, 
authority  to  issue  stock  to  reimburse  the  treasury  for  capital  pur- 
poses was  denied,  as  it  appeared  that  the  sum  $103  was  too  trifling 
to  justify  an  additional  issue  under  the  circumstances.  In  this  case 
the  Commission  also  held  that  if  net  earnings  of  a  utility  carried 
to  Surplus  have  been  used  for  construction  purposes  instead  of  for 
dividends,  the  result  is  the  same  as  though  cash  from  any  other 
source  had  been  contributed  and  used  in  construction,  and  tiie  sum 
so  expended  should  be  considered  as  a  capital  charge. 

In  the  last  case  of  the  series  TJ-252,  Re  Central  Maine  Power  Co. 
Jan.  22,  1918,  the  petitioner  was  authorized  to  purchase  of  the 
Robinson  Land  Company,  a  holding  company,  100  shares  of  the 
capital  stock,  of  an  aggregate  value  of  $5,000,  of  the  Hartland  Elec- 
tric Light  &  Power  Company,  and  722  shares  of  capital  stock  of 
the  Wiscasset  Electric  light  &  Power  Company  of  the  aggregate 
par  value  of  $7,220,  in  consideration  of  which  the  Central  Maine 
Power  Company  will  release  the  Robinson  Land  Company  from  all 
liability  for  obligations  now  held  against  it  for  funds  heretofore 
advanced  to  it  by  petitioner  to  purchase  the  above-described  stock. 


MASSACHUSETTS  PUBIilC  SERVICE  COMMISSION. 

RE  NEW  YORK,  NEW  HAVEN,  &  HARTFORD  RAILROAD 

COMPANY. 

[P.  S.  C.  1965.] 

Security  issues  —  Funding  floating  indebtedness. 

1.  The  interests  of  both  the  public  and  the  utility  require  that  a 
large  floating  indebtedness  represented  by  one-year  notes  should  be 
permanently  funded  either  by  an  issue  of  stock  or  of  bonds,  where  it  ap- 
pears that  extensive  improvements  are  urgently  needed  and  that  funds 
for  such  improvements  are  difficult  to  secure  owing  to  the  constant  dan- 
ger of  inability  of  effecting  a  renewal  of  the  notes,  and  that  a  receirer- 
ship  may  result. 
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Security  iesuea  —  FvaMng  floating  indebtedness  —  Preferred  stock 
rather  than  bonds  or  common  stoch, 

2.  It  is  desirable  and  in  the  public  interest  to  use  stock  to  fund 
a  large  floating  indebtedness,  rather  than  bonds,  ^  that  the  company 
may  be  in  a  position  to  issue  either  bonds  or  stock  in  the  future  for 
needed  improvements,  and  to  use  preferred  stock,  rather  than  common 
stock,  where  the  latter  cannot  be  issued  at  par. 

Security  issues  —  Preferred  stock,  —  Cumulative  dividends  of  7  per 
cent, 

8.  The  Massachusetts  Public  Service  Commission  approved  an  issue 
of  preferred  stock  carrying  cumulative  dividends  of  7  per  cent  per 
annum  for  the  purpose  of  fimding  floating  indebtedness,  in  view  of  the 
existing  general  conditions  and  the  financial  circumstances  of  the  com- 
pany, it  appearing  that  such  issue  was  approved  by  a  very  large  ma- 
jority of  the  common  stockholders. 

Security  issues  —  Bailroads  —  Congressional  legislation  —  Federal 
control. 

4.  In  view  of  the  Federal  control  and  operation  of  the  railroads, 
railroad  companies,  before  issuing  securities,  should  consider  the  possi- 
bility of  financing  upon  better  terms  under  the  provisions  of  proposed 
Congressional  legislation  than  might  otherwise  be  secured  at  the  pres- 
ent time. 

Security  issues  —  Preferred  stock  —  Voting  rights  of  holders, 

5.  Although  a  restriction  upon  the  right  of  the  holders  of  preferred 
stock  to  vote  upon  its  redemption  and  retirement  is  reasonable,  the 
issuance  of  preferred  stock  under  a  plan  which  places  no  restriction 
upon  the  right  of  the  holders  to  vote,  and  which  leaves  the  question  of 
the  retirement  of  such  stock  to  the  discretion  of  the  directors,  is  a  mat- 
ter which  chiefly  concerns  the  common  stockholders,  and  where  the 
plan  has  received  the  approval  of  a  very  large  majority  of  the  common 
stockholders  there  is  no  public  interest  involved  which  would  warrant 
the  Commission  in  requiring  an  amendment  in  this  respect. 

Security  issues  —  Preferred  stock  —  Redemption  conditions. 

6.  A  plan  for  the  issuance  of  7  per  cent  cumulative  preferred  stock 
which  provides  for  the  redemption  of  the  stock  upon  payment  of  $110 
per  share  and  all  secured  and  unpaid  dividends  was  approved  with  the 
proviso  that  any  cash  proceeds  from  the  sale  or  conversion  of  assets, 
used  in  calling  or  purchasing  such  stock,  shall  be  applicable  only  to  the 
extent  of  $100  for  each  share  so  retired,  and  any  new  stock  or  other 
securities  issued  for  such  purpose  shall  not  exceed  in  par  value  the 
stock  so  retired;  any  amount  in  excess  necessary  for  such  retirement 
to  be  provided  in  either  case  by  the  company  from  earnings  or  the  sur- 
plus account. 

[February  9,  1918.] 

Petition  of  the  New  York,  New  Haven,  &  Hartford  Eail- 

road  Company  for  approval  of  an  issue  of  450,000  shares  of 

preferred  stock;  order  authorizing  issue  of  442,200  shares  of 

preferred  stock. 
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By  the  Commission:  This  is  a  petition  of  the  New  York, 
New  Haven,  &  Hartford  Railroad  Company  for  approval  of  an 
issue,  at  par,  of  preferred  stock  having  a  total  par  value  of 
$45,000,000,  the  proceeds  to  be  used  to  pay  floating  indebted- 
ness covered  by  the  promissory  notes  of  the  company,  secured 
by  the  deposit  of  collateral  and  maturing  April  15,  1918.  The 
petition  contains  the  following  statement:  "Most  of  said  in- 
debtedness is  included  in  the  obligations  whidi  your  petitioner 
is  authorized  to  fimd  or  refund  by  the  issue  of  stock  or  of  other 
securities,  by  virtue  of  the  provisions  of  Special  Acts  of  Massa- 
chusetts of  1915,  chapter  383,  §  1,  or  of  the  Special  Acts  of 
Massachusetts  of  1917,  chapter  309,  §  2.  The  remainder  of 
said  indebtedness  was  incurred  for  money  which  has  been  ex- 
pended upon  the  property  of  your  petitioner  for  purposes  for 
which  it  may  lawfully  issue  stock  or  other  obligations,  as  is 
shown  more  in  detail  in  schedule  presented  herewith." 

Section  1  of  chapter  383  of  the  Special  Acts  of  1915  author- 
ized the  New  York,  New  Haven,  &  Hartford  Railroad  Com- 
pany "to  issue  shares  of  capital  stock,  bonds,  notes,  or  other 
evidences  of  indebtedness,  subject  to  the  provisions  of  all  gen- 
eral laws  relative  to  such  issues,  for  the  purpose  of  funding  or 
refunding  any  or  all  bonds,  notes,  and  other  evidences  of  in- 
debtedness issued  under  the  authority  of  any  state  in  which  said 
company  is  incorporated  and  which  were  outstanding  on  May 
15  th,  1915,  and  of  which  said  company  is  the  maker  or  which 
it  has  assumed  in  the  same  manner  as  if  such  indebtedness  had 
been  properly  incurred  for  purposes  lawful  under  the  statutes 
of  this  commonwealth."  This  statute  was  passed  after  this 
Commission  had  reported  to  the  general  court  that  it  would 
probably  be  found,  upon  a  thorough  investigation  of  the  capital 
receipts  and  expenditures  of  the  company  since  the  date  of  the 
validation  of  its  capitalization  by  Massachusetts  in  1910,  "that 
all  or  some  portion  of  the  capital  stock  now  outstanding  has 
been  issued  and  all  or  some  part  of  the  floating  debt  has  been 
inciirred,  not  only  without  technical  authority  from  this  com- 
monwealth, but  for  purposes  inconsistent  with  our  fundamental 
railroad  policy,"  and  after  the  Commission  had  made  the  fol- 
lowing recommendation:  ".  .  .  In  our  opinion,  however,  a 
long  and  tedious  attempt  to  apply  the  strict  policy  of  the  capi- 
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talization  laws  of  Massachusetts  to  this  incongruous  situation 
would  serve  no  useful  purpose.  We  believe  the  simplest  and 
quickest  adjustment  of  the  situation  is  the  best,  and  we  there- 
fore recommend  that  the  general  court  validate  the  stock  of  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company  out- 
standing on  Jime  30,  1914,  and  that  it  likewise  authorize  the 
funding  of  all  the  floating  debt  outstanding  on  that  date  law- 
fully incurred  under  the  laws  of  any  state  in  which  the  com- 
pany is  incorporated,  provided  it  is  made  clear  that  neither  this 
action  nor  any  approval  of  securities  by  this  Commission  based 
upon  it  carries  with  it  any  determination,  express  or  implied, 
that  the  investment  represented  by  such  debt  was  honestly  and 
prudently  made  in  accordance  with  the  railroad  laws  of  Mas- 
sachusetts.'^ 

In  accordance  with  this  recommendation,  §  1  of  chapter  383 
of  the  Special  Acts  of  1915  contained  the  following  safeguard- 
ing provision:  ".  .  .  Nothing  herein  shall  be  construed  as 
in  any  way  estopping  the  commonwealth  from  determining 
whether  and  to  what  extent  the  capital  expenditures  made  or 
obligations,  direct  or  indirect,  incurred  by  said  company  have 
been  properly  made  and  incurred  for  lawful  purposes,  in  so  far 
as  such  determination  may  be  necessary  or  proper  in  fixing  the 
basis  for  the  just  and  reasonable  rates,  fares  and  charges  of  said 
company,  or  may  be  pertinent  in  any  other  proceeding,  or  as 
affecting  the  legal  status  of  any  investments  by  said  company 
in  the  stock,  shares,  bonds,  notes  or  other  evidences  of  indebted- 
ness of  any  other  corporation,  association  or  person.^' 

The  floating  indebtedness  of  the  New  York,  New  Haven,  & 
Hartford  Railroad  Company  so  validated  amounted  on  May  15, 
1915,  to  $30,314,000. 

By  §  2  of  chapter  309  of  the  Special  Acts  of  1917  the  New 
York,  New  Haven,  &  Hartford  Railroad  Company  was  also 
authorized,  upon  certain  conditions,  to  take  over  tte  assets  and 
assume  the  liabilities,  other  than  stock  and  notes  in  its  own 
'  treasury,  of  the  New  England  Navigation  Company,  and  there- 
upon to  cause  this  company  to  be  dissolved  and  its  capital  stock 
and  the  aforesaid  notes  to  be  canceled.  Steps  to  this  effect  have 
been  taken.  The  formal  dissolution  of  the  company  has  not  yet 
been  accomplished,  but  assets  have  been  taken  over  and  assumed 
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in  accordance  with  the  terms  of  the  statute.  In  the  course  of 
this  transaction  the  railroad  company,  in  effect,  assumed  and 
paid  off  floating  indebtedness  of  the  New  England  Navigation 
Company  amounting  to  $18,338,000. 

The  total  of  the  floating  indebtedness  validated  in  1915,  and 
lawfully  assumed  in  1917,  in  connection  with  the  New  England 
Navigation  Company  dissolution  was,  therefore,  $48,652,000. 
Upon  the  date  of  the  petition,  however,  the  notes  and  bills  pay- 
able of  the  company  outstanding  in  the  hands  of  the  public 
amounted  to  $44,220,000.  Since  1915,  notes  have  been  paid 
off  or  renewed  from  time  to  time,  and  the  amount  now  out- 
standing in  effect  represents  the  balance  of  the  debt  validated 
or  lawfully  assumed  which  has  not  been  paid  off,  plus  addi- 
tional debt  incurred  for  additions  and  improvements  to  the 
property  of  the  company.  It  is  the  company's  claim  that  the 
old  debt,  which  has  not  been  paid  and  the  cost  of  the  additions 
and  improvements  made  since  1915,  amount,  all  told,  to  more 
than  the  $45,000,000,  which  it  now  seeks  to  capitalize  through 
an  issue  of  preferred  stock. 

It  is  the  duty  of  the  Commission  to  determine  the  amount  of 
capital  "reasonably  necessary"  for  lawful  purposes, — in  this 
case,  the  extent  to  which  the  floating  indebtedness  may  lawfully 
and  properly  be  funded  by  the  issues  of  permanent  securities. 
To  do  this  it  is  necessary  to  classify  the  outstanding  notes.  So 
far  as  they  may  be  regarded  as  representing  debt  validated  in 
1915  or  assumed,  as  aforesaid,  in  1917,  there  is  no  need  of  • 
further  investigation,  for  their  status  has  been  determined  by 
statute.  So  far,  however,  as  they  are  to  be  regarded  as  repre- 
senting additions  and  improvements,  the  usual  investigation  is 
necessary  of  the  character  and  cost  of  the  work  done  and  prop- 
erty acquired. 

Since  May  16,  1915,  the  company  has  issued  no  stock  or 
bonds,  and  has,  therefore,  had  no  funds  available  from  this 
source  for  the  payment  of  floating  debt.  It  has,  however,  de- 
rived funds  which  could  be  so  used  from  the  conversion  of  assets 
— ^principally  securities  of  other  companies — into  cash.  Inves- 
tigation shows  that  the  amount  which  has  been  obtained  in  this 
way,  after  deducting  necessary  advances  to  subsidiary  compa- 
nies, has  been  $6,562,795.26.  In  this  amount  no  receipts  have^ 
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been  included,  audi  as  receipts  from  the  sale  of  scrap  or  cer- 
tain real  estate,  which  have  been  entered  on  the  books  as  credits 
to  the  road  and  equipment  account.  Under  §  6  of  chapter  383 
of  the  Special  Acts  of  1915  the  company  is  prohibited  from 
expending  such  proceeds  "except  for  purposes  for  which  a  rail- 
road corporation  may  lawfully  issue  stock,  bonds,  notes,  or  other 
evidences  of  indebtedness  payable  at  periods  of  more  than  twelve 
months  after  the  date  thereof,  and  only  to  such  an  extent''  as 
this  Commission  may  approve,  unless  they  are  used  to  liqui- 
date the  indebtedness  validated  by  the  act,  or  for  purposes  for 
which  a  railroad  corporation,  under  the  general  statutes,  may 
issue  stock  or  securities  without  the  approval  of  the  Commis- 
sion. No  approval  of  expenditures  has  been  sought  under  this 
section,  and  the  company  has,  from  time  to  time,  reported  that 
the  cash  received  in  this  way  has  been  used  for  the  payment  of 
indebtedness. 

Deducting  the  funded  debt  which  has  been  retired  during  the 
period  in  question,  the  net  amount  available  for  the  payment 
of  floating  indebtedness  has  been  $6,532,795.26.  Applying  this 
amount  to  the  total  indebtedness  of  this  character  validated  in 
1915  and  assumed  in  1917,  the  balance  remaining  is  $42,119,- 
204.74.  The  conclusion  thus  reached  is  that  $42,119,204.74 
of  the  $44,220,000  of  notes  now  outstanding  represents  debt 
validated  in  1915  or  assumed  in  1917,  and  that  the  remainder, 
$2,100,795.26,  represents  expenditures  on  the  property. 

The  company  filed  with  its  petition  a  schedule  showing  in 
detail  additions  and  betterments  to  road  and  equipment  in  the 
period  from  June  1,  1915,  4k)  April  30,  1917.  The  total  expen- 
ditures so  shown  amount  to  $7,266,118.87,  and  the  credits  for 
property  abandoned,  real  estate  sold  and  equipment  retired  to 
$1,823,710.26,  making  the  net  amount  $5,442,408.61.  The  en- 
gineering and  accounting  departments  of  the  Commission  have 
checked  expenditures  amounting  to  $4,136,184  out  of  the  total 
of  $7,266,118.87,  and  also  the  entire  amount  of  credits,  exam- 
ining vouches,  contracts,  imit  costs  and  the  property  itself,  and 
have  approved  $2,312,474  as  the  net  amount  of  expenditures  so 
checked  representing  additions  and  improv^nents  which  may 
properly  be  capitalized.  This  corresponds  very  closely  with  the 
company^s  figures.     The  checking  of  the  remaining  expendi- 
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tures,  which  were  made  up  of  many  small  items,  would  have 
taken  so  much  additional  time  that  it  was  not  attempted;  but 
the  accountants  and  engineers  are  satisfied,  from  their  inspec- 
tion of  the  records  and  property,  that  the  accounts  have  been 
well  kept  and  the  work  carefully  and  economically  done,  and 
that  the  additional  amount  claimed  by  the  company  is  in  all 
probability  correct  The  amount  actually  checked,  however,  ex- 
ceeds the  amount  of  the  debt  which,  as  already  shown,  may  be 
taken  as  representing  additions  and  betterments  to  the  property. 
Many  of  these  additions  and  betterments  are  located  outside  of 
the  commonwealth,  and  the  company  might  have  issued  securi- 
ties to  cover  their  cost  without  obtaining  the  approval  of  this 
Commission.  As  the  petition,  however,  attempted  no  division 
on  geographical  lines,  and  our  approval  has  been  sought  for  the 
entire  issue,  the  Commission  deemed  it  advisable  to  authorize 
the  investigation  which  the  accounting  and  engineering  depart- 
ments have  made. 

The  Commission  therefore  finds  that  the  outstanding  floating 
indebtedness,  amoimting  to  $44,220,000,  may  lawfully  and  prop- 
erly be  capitalized  by  the  issue  of  permanent  securities.  The 
additions  and  improvements  which  have  been  made  are  sufficient 
in  amoimt,  indeed,  to  support  an  issue  of  the  full  par  value  of 
$45,000,000  sought  by  the  petitioner.  This,  however,  for  rea- 
sons which  are  given  below,  cannot  be  allowed. 

It  remains  to  determine  whether  securities  of  the  character 
desired  and  subject  to  the  terms  and  conditions  specified  may 
properly  be  approved.  The  petition  is  brou^t  under  the  pro- 
visions of  chapter  366  of  the  Special  Acts  of  1917  which  reads 
as  follows : 

Section  1.  The  New  York,  New  Haven,  &  Hartford  Railroad 
Company  is  hereby  authorized,  for  the  purpose  of  paying  its 
floating  indebtedness,  to  issue,  subject  to  the  approval  of  the 
Public  Service  Commission  and  to  the  provisions  of  chapter 
299  of  the  General  Acts  of  the  year  1915,  shares  of  preferred 
stock,  not  exceeding  450,000  in  number,  of  the  par  value  of 
$100  each,  upon  which  the  company  may  pay  dividends,  from 
its  net  income,  not  exceeding  7  per  cent  per  annum. 

Section  2.  Said  preferred  stock  may  be  issued  under  suck 
provisions  for  future  retirement  or  exchange  for  common  stock 

P.U.R.1918C. 

Digitized  by 


Google 


RE  NEW  YORK,  N.  H.  &  H.  R.  CO.  817 

as  may  be  authorized  by  a  vote  of  stockholders,  holding  not  lesa 
than  two  thirds  of  the  stock  of  the  said  company,  and  approved 
by  the  Public  Service  Conmiission. 

Section  3.    This  act  shall  take  effect  upon  its  passage. 

The  general  statute  relative  to  the  creation  and  issue  of  pre- 
ferred stock  by  railroad  corporations  is  chapter  299  of  the  Gen- 
eral Acts  of  1916. 

The  issue  of  pjreferred  stock  for  which  approval  is  sought  was 
authorized  at  a  meeting  of  the  stockholders  of  the  company  on 
October  24,  1917,  by  a  vote  of  more  than  two  thirds  in  interest. 
There  are  outstanding  1,671,179  shares,  and  1,202,332  shares 
voted  for  the  issue  and  6,665  against  The  vote  adopted  was 
as  follows : 

"Voted,  That,  for  the  purpose  of  paying  its  floating  indebted- 
ness, this  company  issue  450,000  shares  of  preferred  stock  of 
the  par  value  of  one  hundred  dollars  ($100)  each,  the  holders 
of  which  shall  be  entitled  to  receive  out  of  the  annual  net  in- 
come of  the  company  or  surplus  accruing  therefrom  dividends 
of  7  per  centum  per  annum,  payable  semiannually,  and  if  the 
net  income  of  any  year,  together  with  such  surplus,  shall  not 
be  sufficient  to  pay  said  dividends,  the  same  shall  be  cumulative 
and  shall  be  paid  out  of  the  net  income  of  any  subsequent  year, 
and  any  such  surplus  when  available,  without  interest,  and  such 
preferred  stock  dividends  shall  be  declared  and  set  apart  or  paid 
in  preference  to  and  before  any  dividends  are  set  apart  or  paid 
upon  the  common  stock.  In  case  of  liquidation  or  dissolution 
of  the  company  the  preferred  stock,  together  "with  all  accumu- 
lated and  unpaid  dividends  thereon,  shall  be  paid  in  full  out  of 
the  net  assets  available  for  distribution  to  stockholders  at  par 
before  any  payment  is  made  to  the  holders  of  common  stock. 
The  holders  of  the  preferred  stock  shall  in  all  matters  be  enti- 
tled to  one  vote  for  eadi  share  of  preferred  stock  owned  by  them. 
The  said  shares  of  preferred  stock  diall  be  first  offered  for  sub- 
scription at  such  price  as  the  directors  shall  fix,  not  less  than 
par,  proportionately  to  the  holders  of  this  company's  common 
stock  and  their  assigns  and  to  the  holders  of  this  company's  6 
per  cent.  Convertible  debentures  due  January  15,  1948,  conver- 
tible into  stock  between  January  15,  1923,  and  January  15, 
1948,  then  outstanding,  and  their  assigns,  upon  the  basis  pro- 
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vided  in  said  debentures,  to  wit,  that  each  one  hundred  dollars 
($100)  of  the  principal  amount  of  said  debentures  shall  be  con- 
sidered the  equivalent  of  one  share  of  common  stock.  Said 
shares  of  preferred  stock,  or  any  part  thereof,  shall  be  subject 
to  call  for  redemption  and  retirement  on  any  dividend  date  upon 
not  less  than  thirty  days'  prior  written  notice  given  by  mail  to 
each  preferred  stockholder,  and  upon  payment  of  $110  per  share 
and  all  accrued  and  unpaid  dividends.  If  less  than  all  the  shares 
of  preferred  stock  are  called  for  redemption  and  retirement, 
such  proportion  thereof  held  by  each  preferred  stockholder  shall 
be  redeemed  as  the  total  amount  of  said  stock  called  shall  bear 
to  the  total  amount  of  preferred  stock  then  outstanding,  but  in 
determining  such  proportion  all  fractional  shares  shall  be  dis- 
regarded and  the  amount  of  each  stockholder's  preferred  stock 
so  to  be  redeemed  shall  be  the  number  of  whole  shares  to  which 
his  proportion  entitles  him.  At  least  three  fourths  of  the  cash 
pi:oceeds  received  by  this  company  from  any  sale  of  securities 
pursuant  to  the  decree  of  the  United  States  court  entered  Oc- 
tober 17,  1914,  in  the  dissolution  suit,  as  the  same  is  now  or 
may  hereafter  be  modified,  shall  be  applied  to  the  retirement 
of  said  shares  in  amounts  of  not  less  than  10,000  shares,  either 
by  call  for  redemption  as  aforesaid,  or  by  purchase  from  the 
lowest  bidder  or  bidders  upon  not  less  than  thirty  days'  prior 
written  offer  to  purchase,  given  by  mail  to  each  of  the  said 
preferred  stockholders.  The  directors  of  the  company  are  here- 
by authorized  and  directed  for  and  in  behalf  of  the  company 
to  perform  all  acts  and  take  all  steps  in  their  judgment  neces- 
sary or  proper  to  carry  out  the  purposes  of  this  vote,  and  they 
are  hereby  vested  with  full  power  and  right  to  determine  the 
time,  maimer,  and  conditions  of  the  issue,  sale,  and  retirement 
of  said  preferred  stock." 

At  the  hearing  before  the  Commission  on  November  80,  1917, 
only  one  person  appeared  in  opposition. 

[1]  The  present  floating  indebtedness  of  the  company  is  rep- 
resented by  one-year  notes,  and  these  are,  without  question,  a 
source  of  expense  and  financial  danger.  Every  year  the  neces- 
sity for  renewing  them  arises,  so  that  periodically  the  road  is 
practically  at  the  mercy  of  the  bankers.  Interest  and  discount 
charges  are  high,  and  there  is  always  the  fear  that  it  may  not 
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be  possible  to  eflfect  a  renewal,  and  that  a  receivership  may  re- 
sult Extensive  improvements  of  the  property  of  the  company 
are  urgently  needed,  both  in  the  public  interest  and  in  its  own 
interest,  in  order  that  it  may  operate  with  greater  efficiency  and 
economy,  but  funds  for  such  improvements  can  with  difficulty 
be  secured  so  long  as  the  danger  and  threat  of  this  floating  in- 
debtedness remain.  It  is  clearly  in  the  public  interest  that  it 
should  be  permanently  funded,  either  by  an  issue  of  bonds  or 
by  an  issue  of  stock. 

[2]  Under  the  Statute  of  1917  the  Commission  is  given  broad 
authority,  and  doubtless  it  could  refuse  to  approve  the  issue  of 
preferred  stock  desired  if  it  believed  that  the  floating  indebted- 
ness could  be  funded  to  better  public  advantage  by  an  issue  of 
some  other  class  of  securities,  such  as,  for  example,  mortgage 
bonds.  At  the  present  time,  however,  the  outstanding  stock  of 
the  company,  all  of  which  is  common  stock,  amounts  to  $157,- 
117,900,  while  the  funded  debt,  apart  from  the  $44,200,000 
of  floating  indebtedness,  amounts  to  $216,993,791.  The  com- 
pany has  placed  its  guaranty  on  securities  of  other  companies 
having  a  total  par  value  of  $81,561,900,  and  in  the  case  of  $37,- 
387,900  of  this  amount  the  contingent  liability  is  an  actual  lia- 
bility. In  addition,  it  has  fixed  charges  in  the  shape  of  rentals 
of  leased  lines  with  an  aggregate  capitalization  outstanding  in 
the  hands  of  the  public  (eliminating  securities  held  by  the  New 
Haven  company)  of  $40,429,500.  It  is  evident  that  the  fi^ed 
charges  of  the  company  are  already  very  large  in  comparison 
with  the  equity  of  its  stockholders.  A  similar  situation  has  been 
one  of  the  chief  causes  of  the  troubles  of  the  Boston  &  Maine 
Eailroad,  and  is  the  principal  reason  advanced  for  its  contem- 
plated reorganization. 

If  bonds  should  now  be  used  to  fund  the  floating  debt  it  would 
practically  be  necessary  for  the  company  to  issue  stock  in  secur- 
ing capital  for  needed  improvements.  On  the  other  hand,  if 
stock  is  now  issued  the  opportunity  will  be  open  to  issue  either 
stock  or  bonds  in  the  future,  as  the  need  develops.  Upon  con- 
sideration, it  seems  to  the  Commission  that  it  is  clearly  desirable 
and  in  the  public  interest  to  use  stock  for  the  purpose  of  paying 
the  debt,  rather  than  any  other  form  of  security.     Since  com- 
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mon  stock  cannot  be  issued  at  par,  it  also  follows  that  it  is  de- 
sirable to  issue  preferred  stock. 

[3]  If  preferred  stock  is  to  be  issued,  however,  the  Com- 
mission under  the  provisions  of  chapter  299  of  the  General  Acts 
of  1916  must  approve  the  preferences  and  rights  and  the  re- 
strictions and  limitations  fixed  by  the  vote  of  the  stockholders. 
In  this  connection,  the  matters  which  seem  to  the  Commission 
to  call  for  comment  and  consideration  are  as  follows : 

(1)  The  right  of  the  holders  to  receive  cumuUdive  dividends 
of  7  per  cent  per  anrnmi. — Compared  with  the  cost  of  capital  in 
the  past  to  this  company  and  other  public  service  corporations  i 

in  New  England,  this  7  per  cent  dividend  on  stock  issued  at  par 
is  exceedingly  high.  Under  existing  general  conditions  and  in 
view  of  the  financial  circumstances  of  the  company,  however,  j 

there  seems  little  prospect  that  the  stock  could  be  marketed  upon 
better  terms.  The  7  per  cent  rate  has  been  approved  by  a 
very  large  majority  of  the  common  stockholders,  who  have  a 
more  direct  interest  in  this  matter  than  anyone  else,  and  there  | 

is  no  evidence  which  would  justify  the  Commission  in  refusing  j 

to  indorse  their  decision.  I 

[4]  The  management,  however,  should  bear  in  mind  that  the 
recent  action  of  the  President  in  taking  possession  of  the  rail- 
roads of  the  country  imder  the  war  power  has  introduced  a  new  | 
factor  into  the  situation.  The  bill  (§  3632)  now  before  Con- 
gress "to  provide  for  the  operation  of  transportation  systems 
while  under  Federal  control,  for  the  just  compensation  of  their  ' 
owners,  and  for  other  purposes"  provided  in  §  7,  "that  for  the 
purpose  of  providing  funds  requisite  for  maturing  obligations 
or  for  other  legal  and  proper  expenditures,  or  for  reorganizing 
railroads  in  receivership,  carriers  may,  during  the  period  of 
Federal  control,  issue  such  bonds,  notes,  equipment  trust  cer- 
tificates, stock  and  other  forms  of  securities,  secured  or  unse- 
cured by  mortgage,  as  the  President  may  approve  as  consistent 
with  the  public  interest."  It  is  further  provided  that  the  "Pres- 
ident may  purchase  for  the  United  States  all  or  any  part  of 
such  securities  at  prices  not  exceeding  par."  While  the  com- 
pany probably  cannot  independently  market  an  issue  of  pre- 
ferred stock  at  the  present  time  if  the  dividend  rate  is  less  than 
7  per  cent,  it  can  do  so  if  the  government  were  the  purohaser 
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or  gave  its  support  to  the  issue  in  any  other  way,  and  the  lower 
rate  wotild  be  of  advantage  to  all  concerned. 

Before  issuing  new  stock  in  the  manner  contemplated,  in  the 
pending  petition,  therefore,  the  management  would  do  well  to 
canvass  the  situation  thoroughly  and  give  careful  consideration 
to  the  possibility  of  financing  upon  better  terms  under  the  pro- 
visions of  such  legislation  as  Congress  may  enact. 

[5]  (2)  The  right  of  holders  m  all  matters  to  one  vote  for 
each  s&ore  of  preferred  stock  owned. — ^It  has  been  urged  that 
this  voting  power  may  tend  to  remove  the  company  from  the 
control  of  its  present  stockholders  by  concentrating  power  in  the 
hands  of  large  financial  interests.  In  other  words,  the  claim  is 
that  many  of  the  smaller  stockholders  will  be  unable,  under  pres- 
ent conditions,  to  subscribe  for  their  proportionate  part  of  the 
preferred  stoek,  and  that  the  new  shares  will  be  taken,  so  far 
as  they  are  taken  at  all,  by  the  larger  stockholders  like  the  Penn- 
sylvania Railroad  Company.  Whether  or  not  this  will  happen 
is  a  matter  of  speculation,  but  even  if  it  should  prove  to  be  the 
case  it  is  doubtful  whether  the  situation  would  be  changed  ma- 
terially. The  smaller  stockholders  of  the  company  have  never, 
it  seems,  exercised  any  large  measure  of  control  over  its  man- 
agement, although  for  many  years  they  have  held  a  majority  of 
the  shares,  and  in  any  event  the  issue  of  preferred  stock  pro- 
posed amounts  to  but  38  per  cent  of  the  outstanding  common 
stock.  So  long  as  control  by  the  Federal  government  continues, 
the  question  is,  of  course,  academic. 

Chapter  299  of  the  General  Acts  of  1915  provides  specifically 
(in  §  3)  that  any  preferred  stock  issued  thereunder  shall  have 
the  same  voting  power  as  the  common  stock,  "except  that  in 
any  case  there  may  be  such  limitations''  as  the  Commission  may 
approve.  The  general  policy  of  the  law  clearly  favors  the  grant 
of  voting  power,  and  while  the  Commission  can  refuse  to  ap- 
prove limitations  which  the  common  stockholders  may  seek  to 
impose,  it  is  at  least  doubtful  whether  it  would  have  authority 
to  require  limitations  where  none  are  sought.  Perhaps  this  au- 
thority might  be  exercised  indirectly  under  the  provisions  of 
chapter  866  of  the  Special  Acts  of  1917  by  refusing  to  approve 
the  entire  issue,  but  it  is  unnecessary  to  decide  this  question; 
for,  in  the  opinion  of  the  Commission,  there  is  no  sufficient  rea- 
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son  for  such  exercise,  even  if  it  be  assumed  Ijiat  the  aulharity 
exists.  A  restriction  of  the  right  of  the  holders  of  the  preferred 
stock  to  vote  upon  its  redemption  and  retirement  would  have 
been  reasonably  and  proper,  but  under  the  plan  adopted  such 
retirement  is  left  to  the  discretion  of  the  directors.  This  is  a 
matter,  however,  which  chiefly  concerns  tiie  common  stockhold- 
ers; and,  since  the  plan  indicated  has  received  the  approval  of 
a  very  large  majority,  there  is  no  public  interest  involved  which 
would  warrant  the  Commission  in  requiring  an  amendment  in 
this  respect. 

[6]  (3)  The  right  to  call  the  shares  of  preferred  stock  for 
redemption  upon  payment  of  $110  per  share  and  aU  accrued  ahd 
unpaid  dividends. — Section  2  of  chapter  866  of  the  Special  Acts 
of  1917  specifically  authorizes  preferred  stock  to  be  issued  "un- 
der such  provisions  for  future  retirement  or  exchange  for  com- 
mon stock''  as  may  be  voted  by  the  stoc^olders  and  approved  by 
the  Commission.  The  plan  adopted  makes  it  possible  to  call 
all  or  a  part  of  the  stock  at  any  time,  upon  the  terms  above 
indicated,  at  the  will  of  the  directors.  It  further  provides  that 
at  least  three  fourths  of  the  cash  proceeds  received  by  the  com- 
pany from  any  sale  of  securities  pursuant  to  the  decree  of  the 
United  States  court  in  the  so-oalled  "dissolution  suit''  shall  be 
applied  to  the  retirement  of  the  preferred  shares,  either  by  call- 
ing for  redemption  upon  the  terms  specified  or  by  purchasing 
from  the  lowest  bidders. 

In  view  of  the  high  dividend  rate  upon  the  proposed  pre- 
ferred stock,  it  is  obviously  desirable  that  there  should  be  some 
provision  for  its  future  retirement  in  case  financial  conditions 
make  it  possible  at  any  time  to  market  securities  upon  better 
terms,  or  in  case  the  company  receives  cash  from  the  sale  of 
assets  which  could  be  used  for  this  purpose.  It  is  true  that^ 
if  stock  issued  at  par  should  be  called  at  $110  per  share  within 
a  comparatively  short  period  of  time,  the  profit  of  the  holders 
would  be  large,  and  such  action  might  be  inconsistent  with  the 
best  interests  of  the  company.  The  call  price,  however,  merely 
fixes  the  maximum  amount  to  be  paid  by  the  company  in  case 
it  desires  to  retire  the  stock.  If  its  market  value  should  rise 
above  110,  authority  to  retire  it  at  that  figure  might  be  advan- 
tageous to  the  company.     But  if  it  could  be  purchased  from 
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the  holders  upon  bids  at  a  lower  price,  it  is  not  reasonable  to 
assume  that  the  directors  would  disregard  the  company's  inter- 
ests by  calling  the  stock  at  $110  per  share. 

It  is  doubtful,  however,  whether  under  the  provisions  of  §  5 
of  chapter  383  of  the  Special  Acts  of  1915,  the  proceeds  from 
the  sale  of  securities  under  the  court  decree  could  lawfully  be 
used  to  pay  any  premium  upon  the  stock  retired  over  and  above 
the  issue  price.  On  the  other  hand,  the  company  believes  that 
it  might  discourage  investment  in  the  stock  if  it  were  made 
callable  at  a  lower  price  than  $110.  Upon  consideration,  it 
seems  to  the  Commission  that  the  situation  may  be  met  by  pro- 
viding that  any  cash  proceeds  from  the  sale  of  assets  used  in 
the  retirement  of  the  preferred  shares  shall  be  applicable  only 
to  the  extent  of  $100  per  share;  and  that  any  new  securities 
issued  to  effect  such  retirement  shall  not  exceed,  in  par  value, 
the  shares  so  retired,  any  necessary  amount  in  excess  to  be  pro- 
vided in  either  case  by  the  company  from  earnings  or  surplus. 
This  provision  will  meet  the  legal  difficulties  to  the  use  of  capi- 
tal for  the  purpose  of  paying  a  premium  on  stock  retired,  and 
will,  at  the  same  time,  minimize  any  possible  danger  that  the 
stock  might  be  retired  for  purposes  or  upon  terms  inconsistent 
with  the  best  interests  of  the  company.  Any  preferred  stock 
issued  under  the  provisions  of  chapter  366  of  the  Special  Acts 
of  1917  can  only  be  used  for  the  purpose  of  paying  floating 
indebtedness.  Inasmuch  as  the  total  of  such  indebtedness  now 
outstanding  is  $44,220,000,  the  Commission  cannot  approve  an 
issue  of  preferred  stock  in  excess  of  this  amount  While  the 
issue  of  the  $45,000,000  asked  for  in  the  petition  cannot,  there- 
fore, be  approved,  the  Commission  will  approve  the  issue  of 
$44,220,000  of  preferred  stock  with  the  preferences  and  rights 
and  subject  to  the  restrictions  and  limitations  fixed  by  the  vote 
of  the  stockholders,  modified  as  above  suggested, 
P.U.R.1918a 
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PUBLIC  SERVICE  COMMISSION  OP  THE  STATE  OF 
MISSOURI 

V, 

KANSAS  CITY  RAILWAYS  COMPANY. 
[Case  No.  1417.] 

Service  —  Street  railway  —  War  —  Federal  fuel  adtniniBtration, 

1.  The  probability  of  a  street  railway  utility  sufferiii^  from  a  coal 
shortage  is  remote  and  furnishes  no  excuse  for  the  curtailm^it  of  its 
service,  where,  under  the  war  system  of  government  fuel  administra- 
tion, the  utility  may,  upon  proper  showing,  secure  priority  on  coal 
shipments. 

Service  —  Street  railway  —  In  excess  of  the  capacity  of  plant, 

2.  A  street  railway  utility  temporarily  assisting  a  lighting  utility 
was  required  to  operate  on  a  schedule  furnishing  adequate  car  service, 
where  through  co-operation  the  utilities,  by  pushing  their  plants  to  the 
limit,  could  produce  a  sufficient  load,  although  in  excess  of  their  rated 
capacity  and  maximum  instantaneous  load  for  the  preceding  year,  to 
carry  the  additional  cars  required  to  meet  the  schedule. 

Service  —  Electric  —  Providing  repairs  for  plant  working  in  excess 
of  capacity, 

3.  The  demand  on  an  electric  plant  can  be  reduced  when  necessary 
for  purpose  of  repair,  by  cutting  off  electric  signs  ^itirely  and  the 
street  lights  for  an  hour  in  the  early  evening. 

Return  —  Street  railway  —  Cumulative  —  Inadequate  service, 

4.  A  street  railway  utility  which  in  the  past  has  earned  an  aver- 
age net  return  of  7i  per  cent  is  not  entitled  to  an  increase  in  its 
revenues,  upon  being  required  to  furnish  adequate  service,  although  its 
return  for  the  preceding  five  months  was  but  sli^tly  in  excess  of  4 
per  centi  where  it  has  not  been  rendering  satisfactory  service  and  its 
franchise  provides  that  in  event  of  the  insufficiency  of  its  earnings  to 
allow  a  return  of  6  per  cent,  the  deficiency  may  be  paid  out  of  future 
earnings. 

[January  21,  1918.] 

Pbooeedino  of  inquiry  and  investigation  by  the  Commis- 
sion on  its  own  motion,  in  relation  to  service  furnished  by  the 
Kansas  City  Eailway  Company,  at  Kansas  City;  the  defendant 
was  required  to  operate  the  maximum  number  of  cars  required 
by  the  "July  schedule/'  with  five  cars  additional  on  designated 

lines. 
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By  the  Commission: 

1.  THE  ISSUES. 

This  is*  a  proceeding  of  inquiry  and  investigation  instituted 
hy  the  Commission  on  its  own  motion  December  26,  1917,  fol- 
lowing receipt  of  an  informal  complaint  on  December  24,  1917, 
signed  by  thirty  citizens  of  Kansas  City,  Missouri,  in  relation 
to  service  rendered  by  the  defendant. 

The  Commission  is  proceeding  in  this  matter  under  §  51  of 
the  Public  Service  Commission  Law,  which  reads  as  follows: 
"If,  in  the  judgment  of  the  Commission,  any  railroad  corpora- 
tion or  street  railroad  corporation  does  not  run  trains  enough 
or  cars  enough  or  possess  or  operate  motive  power  enough,  rea- 
sonably to  accommodate  the  traffic,  passenger  and  freight,  trans- 
ported by  or  offered  for  transportation  to  it,  or  does  not  run  its 
trains  or  cars  with  sufficient  frequency  or  at  reasonable  or  proper 
time  having  regard  to  safety,  or  does  not  run  any  train  or  trains, 
car  or  cars,  upon  a  reasonable  time  schedule  for  the  run,  the 
Commission  shall,  after  a  hearing  either  on  its  own  motion  or 
after  complaint,  have  power  to  make  an  order  directing  any 
such  railroad  corporation  or  street  railroad  corporation  to  in- 
crease the  number  of  its  trains  or  of  its  cars  or  its  motive  power 
or  to  change  the  time  for  starting  its  trains  or  cars  or  to  change 
the  time  schedule  for  the  run  of  any  train  or  car  or  make  any 
other  suitable  order  that  the  Commission  may  determine  rea- 
sonably necessary  to  accommodate  and  transport  the  traffic,  pas- 
senger or  freight,  transported  or  offered  for  transportation." 
[Laws  1913,  p.  590.] 

On  December  28,  1917,  pursuant  to  order  of  the  Commission, 
its  engineering  department  started  to  check  the  service  rendered 
by  the  Kansas  City  Railways  Company.  This  check  continued 
until  the  morning  of  January  8,  1918. 

A  hearing  was  held  at  the  Baltimore  Hotel  January  9  to 
January  12,  both  inclusive. 

2.  THE  FACTS. 

(1)  Service. 

During  the  latter  part  of  July,  1917,  there  was  a  power-plant 
failure  at  the  Kansas  City  Railways  Company's  Missouri  river 
plant.    A  strike  of  the  trainmen  followed  in  August,  1917. 
P.U.R.1918C. 
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Previous  to  these  troubles  there  was  in  effect  what  is  known 
as  the  "July  schedule,"  and  it  appears  that  service  rendered 
under  that  schedule  was  fairly  satisfactory. 

At  the  time  of  this  investigation  the  defendant's  schedules 
were  short  of  the  "July  schedule"  during  the  morning  peak 
ij,6  per  cent,  at  noon  8  per  cent,  during  the  evening  peak  5.3 
per  cent;  but  the  cars  operated  were  short  of  the  "July  sched- 
ule" during  the  morning  peak  14.2  per  cent,  at  noon  8.3  per 
cent,  and  during  the  evening  peak  9.2  per  cent. 

The  defendant,  Kansas  City  Railways  Company,  advanced 
the  following  reasons  for  curtailing  street  railway  service:  (1) 
Fuel  shortage;  (2)  capacity  of  power  plants;  (3)  labor  short- 
age; (4)  financial  conditions. 

The  service  check  made  by  the  Commission's  engineering  de- 
partment shows  that  the  service  furnished  by  the  Kansas  City 
Railways  Company  is  inadequate  in  that  it  does  not  operate  a 
sufficient  number  of  cars  to  reasonably  meet  the  demand  for 
transportation,  tha,t  the  headway  was  in  many  instances  badly 
distorted,  and  that  the  distortion  of  headway  was  generally  due 
to  the  operation  of  overcrowded  cars. 

Owing  to  lack  of  time  and  number  of  men  engaged  in  the 
work,  the  check  was  limited  to  the  following  lines :  Argentine, 
Brooklyn,  Country  Club,  Central-Fairmount  park.  Fifteenth 
street.  Fifth  street,  Hardesty-Jackson,  Holmes,  Independence 
avenue-Rockhill,  Kansas  City  and  Independence,  Missouri,  In- 
diana Quindaro,  Jackson,  Northeast,  Prospect,  Roanoke,  Rose- 
dale,  Stockyards,  Sunset  Hill,  Thirty-first  street,  Troost, 
Twelfth  street,  Twenty-seventh-Minnesota,  Vine  street.  Wood- 
land. 

The  "July  schedule"  was  in  effect  on  the  following  lines 
checked  by  the  Commission's  engineering  department:  Country 
Club,  Fifth  street,  Hardesty-Jackson,  Rosedale,  Stockyards, 
Troost. 

During  the  evening  peak,  the  "July  schedule"  was  in  effect 
during  the  service  check  on  the  Kansas  City  and  Independence 
and  the  Twelfth  street  lines. 

However,  during  the  checking  period,  the  company  was  not 
operating  all  of  its  scheduled  runs,  for  reasons  which  will  be  I 
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discussed  later.     This  shortage  of  cars  operated  as  compared 
with  cars  scheduled  on  the  lines  checked  was  as  follows: 


Date. 

A.  M.  Peak.!       Noon. 

P.  M.  Peak. 

Friday,  Dec.  28,  1917 

38  car's 
49  cars 
32  cars 
41  cars 
35  cars 
20  oars 
29  cars 
28  cars 

0  cars 
0  cars 

0  cars 

1  car 
0  cars 
0  cars 
0  cars 
0  cars 

29  cars 

Saturday,  Dec.  29,  1917   

25  cars 

Monday,  Dec.  31,  1917  

19  cars 

Wednesday,  Jan.  2,  1918 

17  cars 

Thursday,  Jan.  3,  1918 

15  cars 

Friday,  Jan.  4,  1918 

12  cars 

Saturday,  Jan.  5,  1918 

12  cars 

Monday,  Jan.  7,  1918  

12  cars 

Average « , 

35  cars 

18  cars 

During  this  same  period  the  shortage  of  cars  operated  and 
cars  scheduled  on  the  lines  checked  as  compared  with  the  re- 
quirements of  tiie  "July  schedule'^  was  as  follows: 


Date. 

Shortage  In  Cars  Operated. 

Shortage  In  Cars  Scheduled, 

A.M. 

Noon. 

P.M. 

A.M. 

Noon. 

P.M. 

Peak. 

Peak. 

Peak. 

Peak. 

Friday,  Dec  28,  1917  . . . 

81 

27 

66 

43 

27 

37 

Saturday,  Dec.  29, 1917  . 

93 

27 

62 

44 

27 

37 

Monday,  Dec  31, 1917  . . 

75 

27 

56 

43 

27 

87 

Wednesday,  Jan.  2,  1918 

84 

29 

54 

43 

28 

37 

Thursday,  Jan.  3,  1918  . 

78 

28 

63 

43 

28 

88 

Friday,  Jan.  4,  1918  . . . 

72 

28 

49 

43 

28 

37 

Saturday,  Jan.  5,  1918  . 

72 

28 

49 

43 

28 

37 

Monday,  Jan,  7, 1918  . . . 

71 

28 

49 

43 

28 

37 

Average    ....••.•• 

77 

28 

55 

43 

28 

87 

The  check  made  hy  the  Commission's  engineering  department 
shows  the  following  average  conditions  during  the  checking 
period : 


A.  M.  Peak. 

P.  M.  Peak. 

Shortage  of  cars  as  shown  by  engineers*  check  . . . 
Shortage  of  cars  as  compared  with  existing  sched- 
ule     

44 

35 
75 

54 
14 

Shortage  of  cars  as  compared  with  "July  schedule*' 

55 

The  observations  of  the  Commission's  engineers  also  show 
that  there  was  considerable  distortion  of  headway  throughout 
the  checking  period.  This  distortion  in  headway  was  caused  in 
part  by  conditions  not  under  control  of  the  defendant,  but  was 
pretty  generally  caused  by  time  consumed  by  passengers  enter- 
ing and  leaving  overcrowded  cars. 
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Many  citizens  of  Kansas  City  appeared  before  the  Commis- 
sion, and  testified  that  the  cars  were  overcrowded  and  poorly 
heated,  and  that  service  in  general  was  unsatisfactory. 

John  6.  Hiatt,  of  the  Northeast  Improvement  Association, 
testified  that  nntil  last  year  the  car  service  had  been  fairly  good, 
but  now  it  was  intolerable.  He  complained  of  having  to  wait 
forty-five  minutes  for  a  car  on  the  Northeast  line. 

Mr.  J.  D.  Knapp,  a  contractor  representing  the  Northeast 
Improvement  Association,  said  in  substance  that  service  on  the 
Northeast  line  was  not  satisfactory. 

Several  workmen  from  Peet  Brothers  Manufacturing  Com- 
pany testified  as  to  the  crowded  conditions  on  the  Argentine  line. 
They  told  the  Commission  that  workmen  were  compelled  to  ride 
on  the  tops  of  cars,  as  well  as  hang  on  the  rear  and  sides  of  the 
vestibule. 

Mrs.  B.  N.  Burke  stated  that  she  was  often  thirty  minutes 
late  for  work  because  she  could  not  get  a  Holmes  car  to  take 
her  to  Ei^th  and  Walnut. 

Mr.  G.  J.  Baughman  testified  that  he  and  his  wife  and  diil- 
dren,  being  unable  to  board  crowded  cars  on  Vine  street  line^ 
were  compelled  to  walk  from  Nineteenth  and  Vine  street  to 
2888  Woodland  avenue.  They  started  at  10:00  p.  m.  and 
reached  home  about  midnight. 

Mr.  Frank  Tucker  complained  of  crowded  conditions  on  the 
Thirty-first  street  line. 

Cornelius  Fitzgibbin  filed  a  petition  for  better  service  on  the 
Eoanoke  and  Thirty-ninth  street  lines. 

The  Scarritt  Bible  and  Training  School  filed  a  petition  for 
better  service  on  the  Northeast  line. 

These  conditions  will  be  remedied  by  the  restoration  of  the 
"July  schedule''  with  such  adjustments  as  are  found  necessary. 

Judge  Hawthorne  complained  of  the  operation  of  the  one-man 
car  on  the  Marlborough  line.  It  is  the  Commission's  imdor- 
standing  that  the  operation  of  one-man  cars  on  this  line  waa 
approved  by  both  members  of  the  board  of  control.  If  condi- 
tions have  changed  so  that  the  operati(Hi  of  one-man  cars  is  now 
unsafe  and  inadequate,  the  board  of  control  should  make  the 
changes  necessary  to  give  safe  and  adequate  service.     If  condi- 
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tions  are  not  remedied  the  Commission  will  act  in  a  separate 
proceeding. 

Messrs.  W.  T.  Kemper  and  D.  M.  Pinkerton,  city  members 
of  the  board  of  directors  of  the  Kansas  City  Railways  Company, 
testified  that  the  service  rendered  by  the  defendant  was  inade- 
quate, and  that  in  their  opinion  the  "July  schedule''  should  be 
restored  as  so6n  as  labor  and  financial  conditicms  would  permit. 

Mayor  Edwards  appeared  before  the  Commission  and  stated 
that  the  existing  street  car  service  was  inadequate  and  that  the 
^^July  schedule"  should  be  restored.  He  stated  that  he  had  ap- 
proved an  ordinance  fixing  the  schedules  on  which  the  cars  of 
the  Kansas  City  Rwlways  Company  should  be  run  on  its  lines 
in  Kansas  City,  Missouri.  These  car  schedules  are  the  same  as 
those  which  were  in  effect  prior  to  July  20,  1917,  except  for 
changes  due  to  extensions  and  necessary  rerouting  of  lines.  This 
ordinance  restoring  the  "July  schedule'*  was  passed  by  the  upper 
house  of  the  common  council  December  31,  1917,  by  the  lower 
house  on  January  7,  1918;  and  was  approved  by  the  mayor, 
January  8,  1918. 

Mr.  R.  P.  Woods,  city  member  of  the  board  of  control,  stated 
that,  in  his  opinion,  the  check  made  by  the  Commission's  en- 
gineering department  did  not  show  the  full  shortage  in  service, 
for  the  reason  that,  on  account  of  the  crowded  condition  of  the 
cars,  many  prospective  passengers  were  walking  or  using  other 
means  of  conveyance  to  reach  their  destinations.  Mr.  Woods 
is  of  the  opinion  that  the  "July  schedule"  should  be  restored. 

He  submitted  correspondence  dated  during  months  of  Sep- 
tember, October,  and  December,  1917,  showing  that  he  did  not 
approve  the  reduction  of  car  service. 

Now,  all  of  this  evidence  is  conclusive  in  establishing  the  fact 
^at  the  defendant  is  not  operating  enough  cars  to  adequately 
meet  the  demands  for  transportation  in  Kansas  City,  Missouri. 
In  fact,  the  defendant  does  not  deny  liiat  this  condition  exists. 

(2)  Heating  of  Cars, 

**In  order  to  conserve  coal,  and  render  power  from  coal  con- 
sumed available  for  industries  with  war  contracts,  governmental 
authorities  have  ordered  car  heating  reduced.  The  order  of  the 
local  board  here  follows : 

P.U.R.1918C. 
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"  ^November  5,  1917. 

"  'It  is  ordered  by  the  fuel  committee  that  beginning  to-day 
the  Kansas  Oity  Eailways  Company  discontinue  the  use  of  one 
half  of  its  lights  on  its  street  cars,  and  that  it  turn  the  heat  on 
in  street  cars  only  when  the  thermometer  has-  reached  a  tem- 
perature of  32  degrees  or  lower. 

"  'This  order  shall  remain  in  effect  until  further  ordered  by 
the  fuel  committee.' 

"The  National  Fuel  Committee's  Bulletin  of  December  3^ 
1917,  to  state  administrator,  states : 

"  'In  addition  to  this  matter  of  sdiedules,  our  attention  has 
been  directed  to  a  number  of  other  opportunities  for  economy 
on  the  part  of  electric  railways.  One  of  these  has  to  do  with 
the  heating  of  cars.  We  urge  that  you  ask  the  proper  state 
authorities  to  co-operate  in  the  reduction  of  unnecessary  heat- 
ing. It  has  been  stated  that  the  heating  of  cars  represents  nearly 
30  per  cent  of  the  current  used  by  these  companies.  May  it  not 
be  possible  to  make  a  substantial  saving  in  this  item  V  " 

The  defendant's  order  is  this: 

'ODecember  11,  1917. 
"To  Supervisors  and  All  Trainmen: — 

"By  order  of  the  fuel  administrators,  no  heat  can  be  placed  on 
cars  when  the  temperature  is  above  32  degrees.  From  32  de- 
grees to  15  degrees,  2  points  of  heat  will  be  used,  below  15  de- 
grees 3  points ;  or,  in  other  words,  all  the  heat  that  can  be  placed 
upon  cars  will  be  maintained  except  between  the  hours  of  4 :30 
and  7 :30  p.  m. 

This  order  has  the  approval  of  the  Board  of  ControL 

(3)  Fvsl  Conditions. 

[1]  One  of  the  reasons  advanced  by  the  defendant  for  the 
curtailment  of  service  was  fuel  shortage.  Most  of  the  coal  con- 
sumed in  the  defendant's  Missouri  river  and  Kaw  river  power 
plants  oomes  from  the  Illinois  coal  fields.  It  originates  at  a 
point  on  the  Chicago  &  Alton  Railroad  and  is  delivered  direct 
on  a  spur  leading  fnom  the  main  line  of  the  Chicago  ft  Alton 
Railroad.  The  balance  of  the  coal  consumed  comes  from  Ar- 
kansas, Oklahoma,  Kansas,  and  Missouri  mines. 

The  defendant's  power  plants  consume  from  1,000  to  1,200 

P.U.R.1918C. 

Digitized  by 


Google 


PUBLIC  SERVICE  COMMISSION  v.  KANSAS  CITY  R.  CO.      831 

tons  cf  coal  per  day,  in  addition  to  an  average  of  about  30,000 
gallons  of  fuel  oil. 

The  coal-storage  capacity  at  the  Missouri  river  power  plant 
is  about  26,000  tons,  and  the  oil-storage  capacity  is  about  88,000 
gallons.  The  coal-st<Mrage  capacity  at  the  Kaw  river  power  plant 
is  about  666  tons,  and  the  oil-storage  capacity  is  about  33,000 
gallons. 

The  defendant  had  in  storage  on  November  14,  1917,  6,560 
tons  of  coal  at  both  plants,  but  on  December  30,  1917,  it  had 
16,674  tons  in  storage,  and  on  that  date  it  had  more  coal  in 
storage  than  it  has  had  in  months  previous  or  during  December, 
1916.  Henoe  it  is  apparent  that  conditions  with  respect  to  fuel 
have  been  improved. 

The  defendant  is  preparing  to  install  a  coal  crusher  and  a 
crane  at  its  Missouri  river  power  plant  to  facilitate  the  handling 
of  ooaL 

A  clipping  from  a  Ejmsas  City  paper  dated  January  1,  1918, 
states  that  Dr.  H.  A.  Garfield,  Federal  Fuel  Administrator,  de- 
livered an  address  before  the  editorial  conference  at  Washington, 
District  Columbia,  December  18,  1917,  and  quotes  him  as  fol- 
lows : 

"The  moment  we  receive  the  infonnation  that  a  public  utility 
is  out  of  coal,  or  in  danger  of  being  out  of  coal  within  a  few 
days,  we  issue  the  orders  to  send  coal  to  that  utility. 

"Any  utility  that  will  inform  us  of  its  impending  lack  will 
receive  supplies  of  coal;  that  is,  we  will  issue  the  orders  right 
off  to  divert  to  those  utilities  enough  coal  to  keep  them  going. 

'"N'ow,  a  severe  spell  of  weather  such  as  we  have  just  had, 
may  defeat  the  arrival  of  that  coal  in  time,  but  all  we  can  say 
about  that  is  that  it  is  liable  to  happen  in  any  season,  and  fur- 
thermore that  the  utility  should  speak  far  enough  ahead  and 
speak  in  the  right  form.'' 

Walter  L,  Lampkin,  fuel  administrator  for  Kansas  City, 
stated  tiiat  every  effort  would  be  made  to  keep  the  defendant 
supplied  with  coaL 

It  tiierefore  appears  that,  by  exercising  proper  precautions, 
the  probability  of  the  defendant  suffering  from  a  coal  shortage 
is  remote,  and  is  no  excuse  for  ttie  curtailment  of  street  car 
service  in  Kansas  City. 
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(4)  Power  Conditions. 

[2,  3]  The  defendant  has  a  double  responsibility  in  furnish- 
ing power  to  the  community  by  reason  of  the  fact  that  existing 
conditions  are  such  that  the  Kansas  City  Electric  Light  &  Power 
Company  has  not  sufficient  power-plant  capacity  to  meet  the  de- 
mand for  light  and  power.  It  is  therefore  necessary  for  the 
defendant  to  supply  this  deficiency. 

The  light  company  now  has  under  construction  a  $5,000,000 
power  plant,  which  it  expects  to  place  in  operation  in  November, 
1918.  The  light  company  is  erecting  a  9,000  kw.  unit,  which 
it  expects  to  operate  about  March  1,  1918. 

To  relieve  the  heavy  demand  on  the  defendant's  power  plants 
and  to  conserve  fuel,  the  city  has  agreed  to  two  lightless  ni^ts 
a  week,  and  to  reduce  the  street  lighting  approximately  50  per 
cent. 

To  further  relieve  the  demand  on  defendant's  poWer  plants, 
the  manufacturers  in  the  community  have  either  reduced  their 
demands  or  shut  down  their  plants  during  the  period  of  peak 
demand  on  the  defendant's  plants. 

Mr.  E.  L.  Redpath,  chairman  of  the  power  committee,  cham- 
ber of  qpmmerce,  and  other  witnesses  representing  the  indus- 
tries, stated  that  they  had  made  heavy  sacrifices  to  relieve 
the  demand  on  the  defendant's  plants,  that  many  of  them  were 
engaged  on  war  contracts,  and  that  they  did  not  feel  that  they 
should  be  required  to  carry  the  burden  that  might  be  imposed 
by  increasing  the  demands  on  the  power  plants  as  a  result  of  an 
increase  in  street  car  service. 

The  capacity  of  the  defendant's  Missouri  river  plant  is  62,000 
kw.  The  capacity  of  the  Kaw  river  plant  is  4,500  kw.,  making 
a  total  capacity  of  56,500  kw. 

The  capacity  of  the  Kansas  City  Electric  Light  &  Power  Com- 
pany's central  station  is  2,500  kw.,  and  the  capacity  of  its  Balti- 
more station  is  2,000  kw.,  making  a  total  of  4,500  kw. 

The  defendant's  power-plant  records  show  that  the  season 
peak  load  on  the  Missouri  river  plant  was  54,500  kw.  This 
load  was  carried  with  thirty-seven  boilers  on  the  line  at  5:28 
p.  M.  December  28,  1917.  The  maximum  peak  load  carried  by 
the  Kaw  river  plant  was  6,880  kw.  This  load  was  carried  with 
nine  boilers  on  the  line  at  5 :30  p.  m.  December  21,  1917.    There 
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are  forty  boilers  available  at  the  Missouri  river  plant  and  twelve 
available  at  the  Kaw  river  plant. 

At  the  time  the  peak  load  of  54,500  kw.  was  being  carried  by 
the  defendant's  Missouri  river  power  plant,  the  Kansas  City 
Electric  Light  &  Power  Company's  plants  were  only  carrying 
a  load  of  1,600  kw.  with  plants  having  a  capacity  of  4,500.  kw., 
and  which  have  carried  a  load  of  5,800  kw.  An  examination 
of  the  power-plant  records  shows  that  the  light  company  has 
frequently  failed  to  relieve  the  demand  on  the  defendant's  plant 
during  the  evening  peak. 

The  maximum  instantaneous  load  that  all  of  the  plants  of  the 
defendant  and  the  light  company  carried  was  about  60,450  kw. 
If  pushed  to  the  limit,  these  plants  could  carry  a  load  of  about 
66,000  kw.  The  difference,  amounting  to  5,650  kw.,  would 
carry  the  load  imposed  by  the  operation  of  more  than  100  addi- 
tional cars. 

The  maximum  shortage  of  cars  operated  during  the  checking 
period  as  compared  with  the  "July  schedule"  was  seventy-ei^t 
during  the  evening  peak  on  December  28,  1917.  It  was  on  De- 
cember 28  that  all  of  the  power  jJants  were  required  to  carry 
a  load  of  about  60,460  kw. 

When  necessary  to  take  boilers  out  of  service  for  repairs,  the 
demand  on  the  plant  can  be  reduced  by  cutting  off  the  street 
lights  from  5 :00  to  6 :00  p.  m.,  and  the  demand  can  be  reduced 
at  all  times  by  cutting  off  all  electric  signs.  The  connected  load 
in  signs  is  about  equivalent  to  that  imposed  by  eighteen  cars. 
The  street  lighting  load  of  2,000  kw.  is  approximately  equiva- 
lent to  that  imposed  by  fifty  cars. 

It  theref(»re  appears  that,  with  proper  co-operation  on  the  part 
of  the  light  company,  the  defendant  could  operate  the  "July 
schedule"  with  its  present  power-plant  capacity,  even  though  it 
may  be  necessaiy  to  take  some  of  the  boilers  out  of  service  for 
repairs. 

(5)  Labor  Conditions. 

An  agreement  between  the  Kansas  City  Kailways  Company 
and  its  employees  was  entered  into  November  12,  1917,  and 
the  wage  scale  was  dated  back  to  August  16,  1917«  The  agree- 
ment expires  August  16,  1918. 

The  wage  scale  in  the  transportation  department  is  as  follows : 
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First  Bix  months  25^  p^  hour 

Second  six  months 26<f  per  hour 

Second  year    27^  per  hour 

Third  year    28^  per  hour 

Fourth  year   294  per  hour 

Fifth  year 30#  per  hour 

Sixth  year 33^  per  hour 

Seventh  year 33^  per  hour 

Eighth  year   33<^  per  hour 

Ninth  year    33(^  per  hour 

Tenth  year    33^  per  hour 

Eleventh  year  and  over 33<t  per  hour 

^^Trainmen  to  be  allowed  an  additional  hour  for  breaking  in 
students  each  day. 

^^Minimum  monthly  wage  for  extra  men  $60  per  month. 

"One-man  car  service,  2  cents  per  hour  over  and  above  regu- 
lar service  rates. 

"Snow-sweeper  service,  86  cents  per  hour  for  all  time  ealled 
and  held  for  such  service. 

"Conductors  and  motormen  who  have  been  in  the  company's 
service  for  a  period  of  one  (1)  year  and  up  to  five  (6)  years 
shall  receive,  free  of  charge,  one  (1)  suit  of  uniform  clothing 
each  year,  to  consist  of  cap,  coat,  vest,  and  trousers.  All  con- 
ductors and  motormen  who  have  been  in  the  compan/s  service 
for  a  period  of  five  (5)  years  and  over  shall  receive  from  the 
company,  free  of  charge,  two  (2)  suits  of  uniform  clothing  each 
year ;  suits  to  consist  of  summer  and  winter  cap,  coat,  vest,  and 
trousers,  to  become  operative  at  the  spring  inspection." 

The  average  hourly  wage  on  all  city  lines  in  the  United  States, 
of  over  100  miles  in  length  is  80.84  cents  and  the  range  is  from 
26.8  cents  to  32.7  cents.  The  average  hourly  wage  on  all  lines 
in  cities  over  20,000  population  within  a  radius  of  800  miles 
of  Kansas  Oity,  Missouri,  is  26.80  cents,  and  the  range  is  from 
28.4  cents  to  27.8  cents. 

The  ten-year  average  hourly  wage  (m  161  unionized  lines  is 
30.82  cents,  and  the  range  is  from  a  minimum  of  26.60  cents 
to  31.93  cents.  The  ten-year  average  hourly  wage  on  the  lines 
of  the  Kansas  City  Eailways  Company  is  30.46  cents,  and  the 
range  is  from  a  minimum  of  25  cents  to  a  maximum  of  88  cents. 

The  defendant  claims  that  it  has  made  every  effort  to  secure 
enough  trainmen  to  operate  its  cars,  but  has  failed  oa  account 
of  a  shortage  of  labor. 

The  employment  department  has  advertised  in  all  of  the  Kan- 
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sas  City  papers  and  country  papers  within  150  miles  of  Kansas 
City  for  men.  In  addition,  defendant's  represaitatives  have 
visited  country  towns  in  an  effort  to  secure  men.  The  original 
age  limits  for  trainmen  were  from  twenty-three  to  thirty-eight 
years.  These  limits  were  made  nineteen  to  forty-five  and  finally 
made  eighteen  to  fifty  years,  and  still  defendant  claims  to  be 
unable  to  get  all  the  men  it  needs  to  operate  the  cars. 

The  limit  eighteen  to  fifty  years  applies  to  married  men  and 
single -men -who  have  dependents*  Only  single  men  who  are 
past  thiriyrone  years  of  age  are  employed,  \  as  men  under  that 
age  are  subject  to  draft  for  military  service. 

The  existing  requirements  of  applicants  for  train  service  are 
as  follows: 

'^Applicants  for  employment  in  train  service  should  meet  the 
following  requirements : 

Age— Over  dlghtecn  and  under  fifty  years  of  age. 

Height — Oyer  6  ft.  4  in.  and  under  6  ft.  2  in. 

Weight — Conductor:  120  pounds  or  over;  Motorman — ^140  pounds  or  orer. 

"Applicant  Will  be  Eequired 

"1.  To  fill  out  printed  application,  giving  places  of  previous 
employment,  and  length  of  time  at  each  place;  also  must  give 
the  names  of  at  least  three  responsible  persons  who  can  recom- 
mend him. 

"2.  To  post  security  deposit  of  $5  with  company  on  filling 
out  application.  This  will  be  returned  to  him  when  he  leaves 
the  service  of  the  company,  and  will  be  forfeited  only  in  the 
event  that  he  fails  to  complete  course  of  instruction,  or  misrep- 
resents facts  in  application. 

"8.  To  pass  a  rigid  physical  examination  by  company  sur- 
geon.   This  includes  eyesight  and  hearing  tests. 

"4.  To  have  photograph  taken,  which  becomes  property  of 
the  company. 

"5.  To  purchase  cap  before  starting  <m  instruction  period. 

^.  To  work  as  a  student  for  a  minimum*  period  of  from 
twelve  to  seventeen  days  (depending  on  the  division  to  which 
assigned).  For  each  day  so  spent  he  will  receive  50  cents.  This 
amount  in  full  will  be  paid  at  the  completion  of  the  instruction 
period.    However,  should  trainman  leave  service  before  the  com-- 
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pletion  of  three  full  months,  he  will  be  required  to  refund  this 
amount  in  full  to  company. 

"7.  To  procure  a  uniform  at  completion  of  instruction  period. 
This  imiform  will  be  furnished  on  company  order  and  paid  for 
by  them.  Cost  will  be  deducted  from  wages  of  trainman  in  in- 
atalments. 

"8.  To  have  the  following  cash  money  at  time  application  is 
accepted: 

Security  deposit  $5.00 

Physical  examination    1.00 

Cap    1^0 

$7.60" 

It  is  probable  that  the  elimination  of  the  requirement  for  the 
payment  of  $7.50  at  the  time  of  application  may  result  in  secur- 
ing additional  men. 

To  relieve  the  labor  situation  the  defendant  advertised  for 
women  to  be  used  as  collectors  on  trailer  oars.  Aboui  100  women 
responded.  A  class  of  ten  had  completed  a  course  of  instruction 
and  were,  ready  for  service  at  the  time  of  the  hearing. 

E.  F.  Michaels,  president  of  the  Kansas  City  Railways  Train- 
men's Union,  appeared  before  the  Commission  and  testified  that 
there  was  no  labor  shortage  in  the  community,  that  it  was  not 
necessary  to  employ  women,  and  that  if  women  were  employed 
he  would  advise  the  men  to  step  off  the  cars;  but  that  if  the 
Public  Service  Commission,  upon  further  investigation,  found 
it  advisable  that  the  defendant  employ  women  conductors  he 
would  call  a  meeting  and  take  a  vote  of  the  men  on  the  propo- 
sition. 

Confronted  by  these  conditions,  the  Commission  decided  to 
send  Commissioner  Flad  to  Kansas  City  to  make  a  careful  study 
of  labor  conditions,  and  to  assist  the  defendant  in  securing  addi- 
tional men,  with  a  view  to  restoring  the  operation  of  the  number 
of  cars  required  by  the  "July  schedule'^  as  rapidly  as  practicable. 

(6)  Firumeial  Condition. 

[4]  The  defendant  stated  that,  if  the  Commission  jEound  it 
advisable  to  increase  the  service,  it  should  also  find  the  means 
of  supporting  such  service.  The  evidence,  however,  submitted 
by  Colo&el  P.  J.  Kealy,  defendant's  president,  shows  that  it 
earned  an  average  net  return  of  7^  per  cent  on  its  capital  in- 
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vestment  for  the  three  years  ending  June  30,  1917.  During  the 
five  months  ending  November  30,  1917,  iJie  defendant's  net 
earnings  averaged  in  excess  of  4  per  cent  on  its  capital  invest- 
ment* 

Now,  while  defendant's  net  earnings  during  the  five  months 
ending  November  30,  1917,  have  been  less  than  6  per  cent,  the 
maximum  return  it  is  entitled  to  receive  under  the  terms  of  the 
franchise  adopted  by  referendum  vote  of  the  people  July  7, 
1914,  this  condition  was  anticipated  and  provided  for  in  the 
franchise,  paragraph  2,  §  27,  which  reads  as  follows : 

'^Disposition  of  Earnings/' 

'^To  the  company,  an  amount  equal  to  6  per  cent  per  annum, 
cimiulative,  payable  semiannually,  upon  the  amount  of  capital 
value  from  time  to  time  determined  and  certified  as  herein  pro- 
vided. By  the  word  'cumulative'  is  meant  that  if  the  earnings 
for  any  six  months  are  not  sufficient  to  pay  such  rate  of  6  per 
cent,  then  such  deficiency  with  interest  thereon  at  the  rate  of 
6  per  cent  shall  be  paid  from  future  earnings,  if  any,  when 
made." 

It  is  axiomatic  that  service  must  be  rendered  before  payment 
is  exacted  therefor.  The  Kansas  City  Railways  Company  has 
not,  been  rendering  satisfactory  service. 

Throughout  the  franchise  it  is  agreed  that  first-class  service 
is  the  first  and  primary  purpose  of  the  contract,  and  all  other 
considerations  are  subordinate  thereto. 

^'Purposes  of  Grant 

Sec.  8.  '^oth  parties  hereto  agree  that  the  first  and  primary 
purpose  of  the  making  of  this  contract  is  to  secure  to  the  public 
first-class  modem  street  car  service;  and,  after  that  purpose  is 
accomplished,  and  subordinate  thereto,  second,  to  secure  for  the 
company  its  capital  value  and  a  6  per  cent  return  thereon; 
third,  the  participation  herein  provided  for  to  be  enjoyed  by 
both  parties  to  this  contract.  The  city  agrees  that,  subject  to 
its  right  to  secure  such  service,  it  will  not  require  the  company 
to  do  anything  that  will  impair  the  said  capital  value  or  return 
thereon,  or  materially  impair  the  enjoyment  of  the  rights  of  par- 
ticipation, in  accordance  with  this  contract." 
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Sec.  7,  T  2.  "To  reqixire  to  be  maintfdned  upon  the  said  lines 
of  street  railway,  and  all  of  them  at  all  times,  sufficient,  good 
and  convenient  cars  and  equipment  to  accommodate  public  travel 
and  to  provide  first-class  service  in  accordance  with  the  true  in- 
tent and  purpose  of  this  ordinance." 

Sec.  10.  "(a)  All  cars  hereafter  purchased  or  otherwise  ac- 
quired by  the  company  shall  be  of  the  best  quality,  style,  finish 
and  design,  and  be  approved  by  the  Board  of  Control ;  and  shall, 
at  all  times,  be  equal  in  quality,  style,  finish  and  c(Hidition  to 
cars  in  ordinary  use  on  the  best  managed  and  equipped  lines 
of  street  railway  in  the  United  States. 

"The  company  shall  maintain  and  operate  upon  its  lines,  at 
all  times,  a  sufficient  number  of  good  and  convenient  cars  to 
fully  accommodate  public  travel.  All  of  said  cars  shall  be  kept, 
at  all  times,  clean,  roadworthy,  and  in  good,  safe  order  and  con- 
dition and  properly  heated  and  lighted.  Its  roadbed  and  tracks 
shall  be  kept,  at  all  times,  in  good  order  and  condition  so  as  to 
afford  safe  and  convenient  travel  thereon  and  thereover. 

"All  cars  and  machinery  for  operating  the  same  shall,  at  all 
times,  be  provided  with  the  best  improved  appliances  for  pro- 
tecting the  lives  and  persons  of  the  passengers  therein  and  of 
the  public  traveling  on  and  across  the  streets  over  which  said 
lines  may  be  operated.  All  cars  shall  be  run  at  all  times  and 
places  at  a  reasonable  rate  of  speed,  under  the  particular  cir- 
cumstances, and  no  public  or  private  nuisance  or  unusual  or 
unnecessary  noises  shall  be  either  caused  or  permitted  in  the 
running  or  operation  thereof.  The  Board  of  Control,  or  the 
city,  by  reasonable  ordinance,  shall  divide  the  city  into  speed 
zones  and  define  and  regulate  the  speed  at  which  cars  may  be 
operated  within  the  city  limits  and  provide  for,  regulate  and 
enforce  any  and  all  other  requirements  and  provisions  of  this 
section. 

"All  cars  shall  be  in  charge  and  imder  the  control  of  not  less 
than  two  competent  men,  a  motorman  and  a  conductor,  except 
where  otherwise  ordered  by  the  Board  of  Control. 

"(b)  The  company  shall  furnish,  maintain  and  operate,  day 

and  night,  including  ^owl  car'  service,  over  all  its  tracks  within 

the  city  limits,  sufficient  number  of  cars  to  fully  comply  with 
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all  schedtiles  and  routes  fixed  and  prescribed  in  accordance  with 
the  provisions  of  this  ordinance  or  by  any  lawful  authority." 

Sea  19.  "The  company  shall  at  all  times  maintain,  within 
the  corporate  limits  of  the  city,  power  plants,  car  houses,  storage 
houses  and  repair  shops,  complete  and  adequate  in  every  respect, 
and  properly  and  suflSciently  equipped,  for  the  purpose  of  oper- 
ating its  lines  therein,  according  to  the  true  intent  and  purpose 
of  this  contract." 

The  evidence  shows  conclusively  that  the  service  rendered  by 
the  Kansas  City  Railways  Company  is  inadequate  in  that  it 
does  not  operate  enough  cars  to  reasonably  meet  the  demands 
for  transportation. 

3.  CONCLUSIONS. 

The  Commission  is  of  the  opinion  that,  to  reasonably  meet 
the  demands  for  transportation,  the  Kansas  City  Railways  Com- 
pany must  operate  the  maximum  number  of  cars  required  by 
the  "July  schedule"  plus  five  cars  to  provide  transportation  on 
the  Thirty-ninth  street  and  Broadway-Union  station  lines. 

It  is  also  the  opinion  of  ihe  Commission  that  the  demand  for 
transportation  is  a  variable  one ;  and  that  the  Kansas  City  Rail- 
ways Company  should  make  frequent  service  checks  and  adjust 
its  i^chedules  to  meet  existing  conditions. 

Alter  the  Kansas  City  Railways  Company  has  made  such 
adjustment  of  schedules,  the  Commission  will  direct  its  engineer- 
ing department  to  co-operate  with  the  Board  of  Control  to  de- 
termine whether  or  not  any  further  adjustments  are  necessary 
to  provide  adequate  service. 

An  order  will  be  entered  in  conformity  with  the  views  herein 
expressed. 

Note. — In  Philadelphia  v.  Philadelphia  Rapid  Transit  Co.  Com- 
plaint Docket  Nos.  1917,  1921,  1923,  1945,  1952,  March  25,  1918, 
the  Pennsylvania  Commission  directed  that  the  Employees  of  the 
company  should  be  instructed  under  no  circumstances  or  ccmditions, 
except  when  the  cars  are  crowded  to  capacity,  to  permit  more  than 
one  car  to  pass  any  waiting  room  of  intending  passengers  without 
stopping  and  permitting  them  to  board  the  cars.  Additional  cars 
were  ordered  and  a  new  line  in  Fifty-sixth  street,  Philadelphia,  was 
ordered  for  the  improvement  of  the  service.  The  Commission  fur- 
ther said :  *^e  take  the  liberty  of  recommending  to  the  mayor  and 
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city  councils  of  Philadelphia  the  passage  of  an  ordinance  which 
will  prevent  the  blocking  of  the  cars  of  the  company  by  vehicles  un- 
loading between  the  curb  and  the  track.  Whether  the  method  to  be 
adopted  should  be  the  shortening  of  wagons  and  truck  bodies  or  the 
loading  and  unloading  from  the  sides,  or  the  use  of  elbow  chutes  for 
the  unloading  of  coal,  some  method  must  be  practicable  by  which 
it  will  be  impossible  for  furniture  vans  and  coal  wagons  to  delay 
traflBc  to  the  extent  to  which  it  is  done  in  the  ciiy  of  Philadelphia/^ 
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BE  WASHINGTON  GAS  &  ELECTRIC  COMPANY. 
[Ex  parte  No.  11.] 

Rates  —  Jturisdicti&n  of  Commissions  —  IndeflnUeness  of  ordinanee, 

1.  The  Ohio  Commission  has  jurisdiction  to  determine  whether  a 
rate  ordinance  of  a  municipality,  having  the  power  to  fix  rates,  is  too 
indefinite  and  uncertain,  in  determining  the  question  whether  a  pro* 
posed  schedule  of  a  utility,  differing  therefrom,  shall  be  filed. 

Rates  —  Potrer  of  munUHpaliUes  —  Electricity, 

2.  Ohio  municipalities  hare  no  authority  to  ^  electrical  rates  for 
power  purposes. 

Rates  —  Electricity  *  Definiteness  of  schedule  —  Municipal  ordi^ 
nance, 

3.  An  electric  utility  will  be  permitted  to  file  a  schedule  of  rates 
by  the  Ohio  Commission,  although  a  municipality  having  the  power  to 
do  so  has  attempted  to  ^  such  rates  by  ordinance,  where  the  ordi- 
nance rates  are  so  indefinite  and  uncertain  that  they  would  be  rejected 
if  contained  in  a  schedule  attempted  to  be  filed  by  the  utility. 

[April  2,  1918.] 

Appijcation  for  pennission  to  file  a  Bchediile  of  electric  rates ; 
granted. 

By  the  Commission:  This  controversy  grows  out  of  the  ob- 
jections by  the  city  of  Washington  C.  H.  to  a  proposed  schedule 
of  rates  for  electrical  service  in  said  city,  proffered  for  filing  by 
the  Washington  Gas  &  Electric  Company. 

Sections  614-16  to  614-18,  inclusive,  provide  that  every  public 
utility  shall  print  and  file  with  the  Commission  schedules  show- 
ing "all  rates,  joint  rates,  rentals,  tolls,  classifications,  and 
charges  for  service  of  each  and  every  kind,'*  that  they  may,  sub-  ^ 

ject  to  the  approval  of  the  Commission,  make  "a  sliding  scale  of 
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charges ;''  and  that  if  such  a  scale  of  charges  is  made,  the  utility 
*S8  required  to  conform  its  schedules  of  rates,  tolls,  and  charges 
to  such  arrangement,  sliding  scal^  classification,  or  other  de- 
vice;'^ and  that  "no  public  utility  shall  charge,  demand,  exact, 
receive,  or  collect  a  different  rate,  rental,  toll,  or  charge  for  any 
service  rendered  or  to  be  rendered  than  that  applicable  to  sudb 
service,  as  specified  in  its  schedule  filed  with  the  Oommiaaion 
and  in  effect  at  the  time.'^ 

These  provisions  are  for  the  purpose  of  informing  the  public 
what  the  utility  is  charging  for  the  various  kinds  of  service,  so 
that  each  customer  or  prospective  customer  may  know  just  what 
he  will  be  required  to  pay,  and  that  all  others  receiving  a  similar 
service  will  be  required  to  pay  the  same  rates,  and  to  prevent 
overcharges  and  discriminations. 

The  Commission  has  required  utility  companies  to  comply 
strictly  with  these  provisions,  and  clearly  show  by  their  sched- 
ules each  and  every  rate,  toll,  or  charge,  with  such  exactness  that 
there  need  be  no  cavil  or  misunderstanding  concerning  such 
charges  between  the  utility  company  and  its  consumers. 

[1]  The  company  has  proffered  a  new  schedule  setting  forth 
rates,  tolls,  and  charges  which  it  desires  to  put  into  effect ;  and 
the  city  protests  against  the  filing  of  said  schedule  on  the  ground 
that  the  municipality  has  fixed  by  ordinance  other  and  different 
rates  than  those  contained  in  the  proffered  schedules,  and  it  asks 
that  the  company  be  required  to  conform  its  schedule  to  the 
rates  and  charges  fixed  by  the  ordinance. 

The  company  answers  that  the  ordinance  is  illegal,  indefinite, 
and  uncertain,  and  asks  the  Commission  to  so  declare,  while  the 
city  contends  that  the  legality  of  the  ordinance  is  a  judicial  ques- 
tion over  which  the  Commission  has  no  jurisdiction  and  which 
can  be  determined  only  by  a  court  of  competent  jurisdiction. 

The  Commission  will  not  undertake  to  determine  the  legality 
of  the  ordinance ;  but,  in  order  to  determine  whether  or  not  the 
proffered  schedule  shall  be  received  and  filed,  it  must  ascertaiji 
whether  or  not  it  conforms  to  the  ordinance  rates,  and,  if  not, 
whether  or  not  the  ordinance  rates  are  such  that,  if  published 
in  the  schedule,  they  would  carry  out  the  purposes  of  the  law 
requiring  the  filing  of  schedules,  to  wit,  informing  the  consumer 
what  he  will  be  required  to  pay  for  service. 
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[2]  This  CommisBion  has  frequently  held  that  municipalities 
have  no  authority  to  fix  electrical  rates  for  power  purposes,  but 
only  for  electric  lighting,  so  that  the  section  of  the  ordinance 
referring  to  power  rates  may  be  eliminated  from  consideration. 
That,  however,  need  not  necessarily  affect  the  remainder  of  the 
ordinance  if  it  properly  fixes  the  rates  for  electric  lighting. 

[3]  It  will  be  noted  that  the  remainder  of  the  ordinance  pur- 
ports to  fix  two  classes  of  rates,  which  are  denominated  as  ^^resi- 
dence  rates'^  and  "commercial  rates.*' 

What  residence  rates?  And  what  commercial  rates?  Elec- 
tric light  is  used  in  industrial  plants,  and  power  may  be  used 
in  a  residence  for  cooking  and  heating,  and  in  commercial  en- 
terprises, as  well  as  in  manufacturing  plants,  and  the  rapid  de- 
velopment of  the  art  is  causing  electricity  to  be  used  more  and 
more  for  these  purposes.  Does  the  schedule  purport  to  fix  the 
rates  for^all  purposes  for  which  electricity  may  be  used  over  a 
period  of  ten  years  in  residences  and  in  commercial  enterprises, 
or  only  for  residence  and  commercial  lighting  ?  While  the  ordi- 
nance purports  to  fix  rates  for  'li^t  and  power,''  there  is  no 
mention  of  light  or  lighting  in  the  entire  schedule,  and  nothing 
to  indicate  to  what  these  rates  apply  except  the  heading  under 
which  they  appear,  ^^Besidenoe  Rates"  and  "Commercial  Rates." 
Could  the  consumer  determine  from  the  schedule  contained  in 
the  ordinance  what  he  was  expected  to  pay  for  any  particular 
kind  of  service? 

Under  the  heading  **Residence  Rates"  the  ordinance  schedule 
provides : 

^Tirst  kw.  ten  (10)  cents.  All  over  10  kw.  six  (6)  cents.  A 
discount  of  one  (Ic)  per  kw.  will  be  given,  etc." 

Assuming  that  by  kw.  is  meant  ^Tcilowatt  hour,"  instead  of 
^^ilowatt,"  the  rate  for  the  next  nine  kw.  hours  after  the  first 
kw.  hour  is  not  fixed  at  all.  ^The  city  says  this  means  that  the 
company  may  charge:  "First  ten  kw.  hours  10  cents  per  kw. 
hour;  all  over  ten  kw.  hours,  6  cents  per  kw.  hour;  discount  1 
cent  per  kw.  hour." 

Assuming  that  this  is  what  it  means,  in  order  to  make  it  say  so^ 
there  must  be  read  into  it  all  of  the  words  which  measure  the 
quantity  of  service  upon  which  either  the  price  is  baaed  or  the 
discount  given.  It  must  be  assumed  that  "first  kw.  ten  (10) 
P.U.R.1918C. 
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cents''  means  ''first  ten  kilowatt  hours,  10  cents  per  kilowatt 
hour; ''  that  "all  over  10  kw.  six  (6)  cents"  means  ''all  over  ten 
kilowatt  hours,  six  cents  per  kilowatt  hour ; ''  that  "a  discount  of 
one  (Ic)  pefr  kw.''  means  "a  discount  of  1  cent  per  kilowatt  hour ; 
and  that  tiie  headings  "Besidence  Rates"  and  "Cc»nmercial 
Rates"  mean  that  the  rates  mentioned  under  these  heading  ap- 
ply to  electric  lighting. 

It  is  argued  by  the  city  that  all  of  these  assumptions  are  fairly 
implied  by  the  context. 

The  Commission  has  repeatedly  rejected  proffered  schedules 
for  far  less  inaccuracies  than  these,  and  required  the  utilities  to 
reconstruct  and  reprint  them,  setting  forth  clearly  what  they 
meant  If  schedules  are  to  fulfil  the  purpose  intended  by  the 
law,  both  the  rate-making  bodies  and  the  utility  companies  must 
exercise  at  least  ordinary  caution  in  their  preparation. 

In  the  recent  case  of  the  Northwestern  Ohio  Li^t  Co.  v. 
Ottawa,  this  Commission  said:  "In  granting  to  municipalities 
the  important  power  of  fixing  rates  for  electric  service,  the  legis- 
lature contemplated  that  they  would  exercise  it  judiciously; 
that  they  would  first  make  proper  investigations  to  intelligently 
determine  what  rates  and  charges  would  be  fair,  both  to  the 
consumer  and  to  the  producer,  that  they  would  then  pass  or- 
dinances embodying  the  results  of  their  findings  in  language 
sufficiently  clear  and  explicit  that  there  need  be  no  misunder- 
standing as  to  the  rates  fixed  and  the  term  for  which  they  were 
to  be  in  effect," — and  it  declined  to  proceed  with  the  investigation 
until  the  municipality  should  pass  an  ordinance  which  was  more 
definite  and  certain. 

We  do  not  think  the  company  blameless  in  this  matter.  It 
should  have  filed  its  appeal,  or  promptly  rejected  the  terms  of 
the  ordinance  and  filed  its  schedule,  if  it  desired  to  change  the 
former  rates,  instead  of  illegally  collecting  rates,  for  more  than 
a  year,  which  were  neither  contained  in  its  schedule  on  file  with 
the  Commission  nor  provided  for  in  the  ordinance ;  but  that  does 
not  dispose  of  the  question  now  before  the  Commission. 

In  permitting  the  company  to  file  the  schedule  which  it  now 

proffers,  the  Commission  does  not  pass  upon  the  reasonableness 

of  the  rates  therein  contained,  nor  does  it  determine  the  validity 

of  the  ordinance.    It  merely  finds  that  the  schedule,  as  contained 
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in  the  ordinance,  is  bo  indefinite  and  uncertain  that,  if  such  a 
schedule  were  proffered  for  filing  by  any  public  utility,  it  would 
be  rejected  for  that  reason ;  and  since  the  company  can  make  no 
legal  charge  unless  embodied  in  a  schedule  filed  with  the  Com- 
mission, it  is  permitted  to  file  a  schedule  which  is  definite  and 
certain. 

If  it  is  contended  by  the  city  that  the  rates  in  tiie  new  schedule 
are  too  high,  any  consumer  can  challenge  them,  or  the  munic^ 
ipality  may  repeal  this  ordinance  and  enact  a  new  one  fixing 
rates  which  are  just  and  reasonable  and  definite  and  certain; 
or  it  may,  if  it  regards  the  present  ordinance  as  sufficiently  ex- 
plicit, rely  upon  its  validity  and  enjoin  the  collection  of  any 
greater  rate,  toll,  or  charge  than  those  which  it  claims  are  pro- 
vided for  therein,  and  let  the  court,  which  is  the  proper  tribunal 
for  the  determination  of  such  questions,  decide  as  to  its  validity. 

The  company  will  be  permitted  to  file  its  proffered  schedule, 
to  become  effective  according  to  law. 


PENNSYLVANIA  PUBLIC  SKRVIGE  COMMISSION. 

BOROUGH  OP  MONTEOSE  et  al. 

V. 

CONSUMERS  WATER  COMPANY  OF  MONTROSE. 
[Ck>mplamt  Docket  No.  370-1915.] 

Valuation  —  Service  connections  paid  for  ty  consumera, 

1.  The  eost  of  service  connections  paid  for  by  the  consumers  should 
not  be  included  in  the  value  of  the  plant  for  rate-making  purposes. 

Valuation  —  Overhead  expenses  —  Organization  —  Engineering, 

2.  An  allowance  was  made  in  a  rate  valuation  of  a  water  system 
for  organization  and  legal  expenses  and  for  engineering  and  super- 
vision, although  there  was  no  definite  testimony  as  to  any  amounts  of 
expenses  incurred;  it  appearing  that  the  officers  never  received  during 
the  construction  period  any  salary  although  they  did  devote  considera* 
ble  time  to  it,  and  that  the  books  of  the  company  had  been  destroyed. 

Valuation  —  Overhead  expenses  —  Interest  during  constr%iction. 

3.  An  allowance  for  interest  during  construction  was  made  in  a 
rate  valuation  of  a  water  system,  at  the  rate  of  6  per  cent  for  eight 
months,  upon  bonds  that  were  issued  before  the  construction  of  the 
plant. 
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VdhuOian  *  Cost  of  developing  the  "bueiness  —  Water  eystetn, 

4.  No  allowance  was  made  for  cost  of  developing  the  business  in  a 
rate  valuation  of  a  water  system,  in  the  absence  of  evidence  detailing 
any  expenditures  for  that  purpose,  where  it  appeared  that  the  utility 
4nring  tha  entire  period  of  its  existence  had  realized  an  average  yearly 
return  of  more  than  6  per  cent  upon  the  value  of  the  plant,  and  an 
allowance  had  been  made  for  interest  during  construction,  for  legal 
and  organization  expenses,  and  for  engineering  and  supervision,  in  an 
amount  equivalent  to  nearly  8  per  cent  of  the  value  of  the  physical 
property. 

Valuation  —  Bond  discount  -^  Bonds  issued  to  Imilders  in  exdfiange 
for  plant, 

5.  No  allowance  was  made  for  bond  discount  in  a  rate  valuation 
of  a  water  system  where  it  appeared  that  the  original  issue  of  bonds, 
as  well  as  390  shares  of  the  capital  stock,  were  issued  to  the  builders 
as  payment  for  the  plant. 

Vahutiian  —  WorMng  capital  —  Water  plant. 

6.  A  ci^  sum  in  excess  of  one  month's  average  ^[penditures,  in 
addition  to  the  value  of  the  meters,  tools,  and  stock  on  hand,  was  al- 
lowed for  working  capital  of  a  water  system. 

Valuation  —  Ooing-concem  value  —  Water  plant, 

7.  In  fixing  the  fair  value  of  the  various  items  of  property  of  a 
water  system  for  rate-making  purposes,  the  Pennsylvania  Commission 
took  into  consideration  that  the  plant  was  in  operation  and  doing  busi- 
ness, instead  of  making  a  separate  allowance  for  going-concern  value. 

Return  —  Water  system,  -r  Av%ount, 

8.  A  return  of  8  per  cent  upon  the  value  of  a  water  plant  was 
fixed  as  fair  for  a  utility  serving  a  small  town  that  had  practically 
no  change  in  population  for  many  years  and  no  promise  of  an  imme- 
diate future  growth. 

Service  —  Water  —  IPurity  of  supply, 

0.  A  water  company  furnishing  impure  water  was  ordered  to  adopt 
one  of  three  specified  methods  for  improving  the  quality  of  its  supply, 
and  to  submit  to  the  Conmiission  for  its  approval  complete  plans  and 
estimate  of  the  cost  of  installing  the  improvements. 

Rates  —  VrancMse  prtyvision, 

10.  A  stipulation  in  a  municipal  franchise  relative  to  rates  to  be 
charged  for  water  is  not  binding  upon  the  water  company  where  it  is 
for  an  indeterminate  period. 

Depreciation  —  Water  system  —  Amount, 

11.  An  allowance  of  2  per  cent  was  fixed  for  annual  depreciation 
of  a  water  plant. 

[January  22,  1918.] 

CoMPUUNT  against  the  rates  and  alleged  inadequacy  and  im- 
purity of  water  furnished  by  Consumers  Water  Company  of 
Montrose.  The  Commission  estimated  the  fair  value  of  the  prop- 
erty used  in  the  public  service  at  $51,547.71,  and  required  the 
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company  to  submit  plans  for  improving  the  ptirity  of  the  water 
supply  and  for  improving  the  public  fire-protection  service. 

Appearances:  H.  A.  D^my,  John  M.  Kelly,  and  D.  T. 
Brewster  for  the  complainants ;  Frederic  W,  Fleitz,  and  Ralph 
J.  Baker  for  the  respondents. 

Ryan,  Commissioner:  The  borough  of  Montrose  and  five  of 
its  inhabitants  complain: 

I.  That  the  rates  charged  by  the  Consumers  Water  Company 
of  the  Borough  of  Montrose,  Susquehanna  county,  are  unjust, 
tmwarranted,  excessive,  illegal,  and  unduly  discriminatory. 

II.  That  the  water  furnished  by  the  company  to  its  patrons  is 
polluted,  contaminated,  unwholesome,  and  impure. 

III.  That  the  plant,  mains,  and  distribution  system  of  the 
company  are  inadequate  and  disproportionate  to  the  needs  of  the 
borough;  and 

IV.  That  the  service  and  pressure  furnished  and  maintained 
by  the  company  are  not  sufficient  to  properly  supply  the  patrons 
and  to  aflFord  the  borough  proper  protection  against  fire. 

To  these  the  water  company  filed  its  answer,  asserting  that  the 
schedule  of  rates  in  force  in  the  borough  is  just,  reasonable,  uni- 
form, and  fair  in  aU  respects  and  is  in  compliance  with  the  law ; 
that  it  had  made  every  eflFort  to  keep  its  supply  pure  and  whole- 
some, and  that  the  water  is  not  impure,  contaminated,  nor  pol- 
luted ;  that  its  plant  facilities  and  services  are  sufficient,  adequate, 
and  well  adapted  to  the  needs  of  the  public  in  Montrose ;  that  its 
water  mains  are  sufficient  in  size  to  furnish  an  adequate  water 
supply  for  its  patrons  and  for  fire  protection ;  and,  alleging  that 
the  complaint  is  entirely  without  merit,  asking  that  it  should  be 
dismissed. 

There  are  involved,  therefore,  the  question  of  rates,  the  ques- 
tion of  facilities,  and  the  question  of  service. 

Hearings  have  been  held  in  Montrose^  in  Scranton,  and  in 
Harrisburg;  a  great  mass  of  testimony  has  been  taken,  and  from 
the  evidence  presented  the  following  facts  have  been  established : 

The  borough  of  Montrose  is  the  county  seat  of  Susquehanna 
county.  It  is  located  in  the  center  of  an  agricultural  region  at 
the  head  waters  of  the  east  branch  of  Wyalusing  creek,  a  trib- 
utary of  the  Susquehanna  river.  Its  population  is  about  2,000 
and  its  area  is  about  800  acres.    It  is  the  terminus  of  branches  of 
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the  Lehigh  Valley  Railroad  Company,  and  of  the  Delaware, 
Lackawanna,  &  Western  Railroad  Company.  Its  industrial  enter- 
prises consist  in  the  main  of  a  salt  works,  the  creameries  of  the 
Borden  Condensed  Milk  Company,  and  the  Diamond  Dairy 
Company,  a  planing  mill,  a  knitting  mill,  and  a  flour  and  feed 
mill.  It  has  had  a  sewage  system  for  more  than  ten  years,  and 
in  November,  1915,  two  sewage  disposal  plants  built  under  the 
supervision  of  the  state  department  of  health  were  put  in  oper- 
ation. There  are,  however,  a  number  of  cesspools  still  in  use,  and 
about  200  persons  obtain  their  water  supply  from  about  thirty 
springs  and  wells  within  the  borough  limit  The  public  supply 
is  the  principal  one,  and  it  is  furnished  by  the  Consumers  Water 
Company  of  Montrose,  the  respondent. 

This  company  was  incorporated  August  31,  1892,  with  an 
authorized  capital  of  $40,000.  In  1892,  it  caused  to  be  issued 
bonds  for  $40,000.  These  bonds  have  been  retired,  and  a  new 
issue  of  bonds  in  the  amount  of  $40,000  and  bearing  interest  at 
the  rate  of  5  per  cent  and  maturing  in  1932  now  exists. 

The  franchise  granted  by  the  borough  to  the  company  limits 
the  rates  to  be  charged.  The  following  is  the  schedule  agreed 
upon  October  1, 1892 : 

Houses  occupied  by  one  family  only $10.00 

Houses  occupied  by  one  family,  for  each  extra  family 6.00 

Bathing  tubs  in  private  houses,  each 6.00 

Water-closets  in  private  houses,  each  6.00 

Street  washers,  lawn  or  garden  hose 6.00 

Building  purposes,  for  each  1,000  bricks,  by  measurement .        .10 

Building  purposes,  for  plaster,  100  sq.  yards  .30 

BuUding  purposes,  for  i^ne,  per  perch .06 

Stores  and  offices  6.00 

Saloons 26.00 

and  upwards 
Boarding  houses 30.00 

and  upwards 

Livery  and  boarding  stables,  8  horses  and  less  than  16 40.00 

Hotels  and  taverns 75.00 

and  upwards 
Printing  offices   20.00 

and  upwards 
AU  other  purposes  not  enumerated  subject  to  special  rates. 
Terms:    Cash  in  advance  for  every  thfee  months'  supply. 

Fire  Protection, 

On  December  20,  1906,  the  borough  and  the  company  entered 
into,  a  contract  to  provide  fire  protection  as  follows : 

1.  To  furnish  the  21  hydrants  already  In  tise  and  4  additional  hydrants  for 

$600  per  year. 
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2.  To  furnish  water  for  four  flush  tanks  and  one  water  trough  at  $100  per 

year. 

3.  Any  additional  hydrants  that  may  be  installed  at  $30  each  per  annum. 

The  New  Schedule. 

The  foregoing  rates  for  domestic  use  and  public  service  con- 
tinued in  force  until  December  27,  1914,  on  which  date  the  wa- 
ter, company  filed  with  the  Public  Service  Commission  and 
printed,  published,  and  posted  in  accordance  with  law,  a  new 
schedule,  and  it  is  against  this  that  complaint  has  been  directed. 
One  of  the  principal  grievances  was  the  abolition  by  the  water 
company  of  the  provision  in  relation  to  an  extra  family, — ^the  wa- 
ter company  treating  such  as  a  separate  family.  This,  after  the 
employment  of  a  new  superintendent,  has  been  voluntarily 
changed. 

This  new  schedule  provides  for  flat  rates  for  service  to  dwell- 
ings, stores,  offices,  barber  shops,  private  stables,  private  garages, 
and  for  miscellaneous  and  building  purposes,  and  fixes  a  sched- 
ule of  meter  charges  for  service  to  hotels,  churches,  livery  stables, 
industrial  plants,  laundries,  steam-power  boilers,  public  garages, 
schools,  etc,  and  in  their  entirety  do  increase  by  probably  10  per 
cent  the  aggregate  of  the  sum  collected  from  the  borough  and  the 
citizens  of  Montrose. 

The  complainants  aver  that  the  agreement  with  the  water  com- 
pany entered  into  by  the  borough  in  1896  provided  ^^hat  the  wa- 
ter rate  to  be  charged  by  the  said  water  company  shall  never  be 
increased.    .    .      ." 

The  respondent  avers  that  the  contract  was  indeterminate  as  to 
time  and  is  subject  to  change ;  and  that  the  complainants  do  not 
believe  the  contract  is  inviolable  is  attested  by  their  own  efforts 
to  secure  radical  changes  therein. 

On  the  15th  day  of  July,  1916,  the  Commission  entered  the 
following  interlocutory  order: 

^^After  careful  consideration  of  all  the  testimony  presented 
in  the  above-entitled  case,  the  Commission  is  of  the  opinion: 

*^I.  That  the  water  supplied  by  the  Consumers  Water  Com- 
pany of  Montrose  should  be  improved  and  purified  in  either  of 
these  ways : 

"(A)  By  installing  such  filtering  devices  as  may  be  approved 
by  the  Commissioner  of  Health  of  Pennsylvania,  as  well  as  by 
P.U.R.1918C. 
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the  engineers  of  this  CommisBiony  and  that  the  watershed  about 
the  source  of  supply  be  guarded  and  patrolled  j  or 

"(B)  That  a  groujid  supply  of  water  be  established  by  the 
digging  of  as  many  wells  at  such  depth  and  the  erection  of  the 
nece8§ary  pumping  stations  as  will  give  to  the  borou^  of  Mont- 
rose an  adequate  supply. 

"IL  That  a  complete  and  detailed  estimate  of  the  cost  of  each 
of  said  plans  ^A'  and  'B'  designed  as  they  are  for  the  safety  and 
protection  of  the  people  of  Montrose,  as  well  as  the  cost  of  oper- 
ating each  of  the  same,  shall  be  prepared  by  the  respondent  on  or 
before  October  1,  1916,  and  presented  by  it  to  this  Commission 
for  further  action. 

"ILL  That  a  complete  and  detailed  estimate  of  the  proposed 
improvement  in  the  fire-protection  service  be  presented  by  the 
complainants  cm  or  before  October  1,  1916. 

'IV.  A  report  in  detail  shall  be  made  by  the  respondent  to  this 
Commission  of  the  names  of  the  customers  of  the  Consumers  Wa- 
ter Company,  with  the  amount  each  pays  and  the  fixtures  and 
numbers  each  has  installed;  and,  if  the  service  is  metered,  the 
amount  of  the  consumption  and  the  price  paid  therefor. 

"The  proceedings  now  before  the  Conunission  be  continued 
pending  the  filing  of  the  report  hereinbefore  ordered." 

In  compliance  with  the  forgoing  order  the  respondent  com- 
pany filed  with  the  Commission  a  detailed  report  setting  forth 
that  the  cost  for  the  installation  of  plan  "A"  would  be  $14,711 
and  that  the  annual  cost  of  the  operation  thereunder  would  be 
$1,460 ;  and  that  the  cost  of  installing  plan  "B"  would  amount  to 
from  $26,572.50  to  $33,754,  the  variance  being  due  to  the  ex- 
tent to  which  the  improvement  might  be  carried,  and  the  annual 
cost  of  the  operation  thereof  would  amount  to  $2,750.  Neither 
of  the  primal  costs  embraces  any  allowance  of  interest  during 
construction,  or  for  commissions  or  discounts  that  might  be  neces- 
sary to  secure  capital  Nor  does  the  simi  mentioned  in  either 
plan  for  operating  expenses  include  any  allowance  for  deprecia- 
tion or  for  renewals.  In  answer  to  the  direction  for  a  detailed 
estimate  of  the  cost  of  the  proposed  improvement  in  the  fire-pr<> 
tection  service  a  statement  was  given  showing  the  proposed  loca- 
tion of  plugs,  pipes,  and  mains,  their  size,  character,  and  number, 
and  the  cost  thereof  was  named  as  $8,266.60.    The  names  of  the 
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customers,  with  the  amount  each  pays  and  the  fixtures,  coimec- 
tions,  etc.,  were  set  out,  and  it  is  therein  shown  that  there  were 
453  flat-rate  patrons  (each  separate  service  being  counted  as  a 
patron),  and  that  twenty-seven  of  these  are  summer  residents, 
and  that  in  addition  there  are  twenty-six  whose  service  is 
measured. 

The  respondent  company  made,  however,  an  additional  repre- 
sentation as  follows: 

"The  Installation  of  a  Plant  for  the  Chemical  Treatment  of 
the  Water  from  Jones  lake. 

"The  water  company  has  given  above  the  responses  asked  for 
the  plans  ^A'  and  ^B.'  It  now  submits  to  the  Commission  as  a 
part  of  this  report  that  the  evidence  in  the  case  shows  fully  and 
clearly  that  neither  the  abandonment  of  Jones  lake  as  a  source 
of  supply,  nor  the  installation  of  a  filter  plant  at  Montrose,  is 
necessary  to  procure  a  reasonably  safe,  satisfactory,  and  adequate 
supply  of  potable  water.  The  evidence  was  clear  that  Montrose 
had  never  suffered  from  any  typhoid  fever  from  the  water  supply 
of  the  water  company,  and  that  the  water  furnished  was  safe 
and  free  from  injurious  substances.  The  drainage  area  supply- 
ing Jones  lake  is  inhabited,  and  the  water  company  believes  it 
should  be  submitted  to  a  thorough  sanitary  survey  and  inspec- 
tion at  all  times.    This  it  has  agreed  to  do. 

"The  testimony  of  Dr.  Taylor,  the  eminent  bacteriologist  of 
the  Scranton  Gas  &  Water  Company,  who  is  thoroughly  familiar 
with  the  condition  at  Montrose,  as  well  as  of  Messrs.  Boardman 
and  Dunlap,  is  uniform  to  the  effect  that  the  water  of  Jones  lake, 
with  proper  sanitary  survey  of  the  drainage  area  and  the  installa- 
tion of  a  hypochlorite  of  lime  treatment,  is  safe  and  proper,  and 
will  provide  satisfactory  and  adequate  water  service  at  Montrose. 

"In  view  of  the  utter  lack  of  growth  of  peculation  at  Mont- 
rose, the  paucity  of  customers,  the  unprofitableness  of  the  oper- 
ation of  the  water  company's  property,  and  the  extraordinary 
expenses  which  have  been  already  incurred  and  those  which  must 
be  incurred  to  enlarge  the  distribution  system,  as  well  as  the  large 
amount  of  bad  and  back  accounts  of  the  ccanpany's  customers, 
the  water  company  again  urges  upon  the  Commission  that,  under 
the  uncontradicted  evidence,  the  adoption  of  such  a  survey  and 
the  installation  of  such  a  chemical  treatment  plant  will  provide 
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full  and  ample  safety  to  its  patrons,  and  a  satisfactory  and  ade- 
quate supply  of  water/^ 

It  is  also  set  forth  that  "the  crater  company  has  asked  its  en- 
gineers to  report  at  this  time  upon  the  advisability,  cost,  and 
operating  expense  of  installing  apparatus  for  such  treatment 
They  report  upcm  the  basis  of  installing  a  complete  liquid  chlor- 
ine sterilization  apparatus,  provided  with  proportionate  feeding 
devices  to  insure  treatment  in  exact  proportion  to  the  amount  of 
-water  pumped ;''  and  further  declaring  that  "a  liquid  chlorine 
treatment  can  be  installed  and  connected  to  die  present  piping  in 
the  pumping  station  vriithout  increasing  the  size  of  the  building, 
and  at  a  cost  of  about  $1,000.  The  operating  cost  will  be  about 
50  cents  per  day  at  present  market  prices." 

And  it  is  declared  that  "by  reason  of  the  total  inability  of  the 
water  company  at  this  time  to  raise  extensive  funds  for  the  erec- 
tion of  a  filter  plant,  and  in  view  of  the  evidence  already  taken 
and  that  herewith  submitted,  we  earnestly  urge  that  the  installa- 
tion of  such  apparatus  as  that  above  described  will  meet  all  the 
requirements  of  the  case,  is  the  only  expense  which  the  com- 
pany can  meet)  and  will,  if  installed  and  the  matter  closed  for 
the  present,  enable  the  company  to  readjust  its  affairs,  collect 
book  accounts,  rearrange  some  of  its  rates,  and  eventually  put 
itself  in  such  a  position  that  at  a  future  date,  either  upon  order  of 
this  Conmaission  or  of  the  state  department  of  health,  it  may  be 
able  to  finance  the  installation  of  ftirther  protectory  devices  and 
improvements,  should  they  be  deemed  necessary." 

Following  the  filing  of  this  detailed  report  by  the  company,  a 
meeting  waa  held  in  Harrisburg,  at  which  were  present  the  com- 
plainants and  respondent  and  their  respective  counsel,  and  at 
which  discussion  was  had  as  to  the  various  phases  of  this  contro- 
versy. The  figures  submitted  by  the  respondent  were  not  acqui- 
esced in  by  the  complainants;  but,  as  a  result  of  the  discussion 
there  and  then  had  upon  the  testimony  then  presented  and  the 
answer  of  the  company  to  the  interlocutory  order,  it  was  agreed 
that  the  engineer  representing  the  <^mplainant8  should  plan  and 
install  a  ground  water  supply  that  would  meet  with  the  approval 
of  this  Commission  and  prove  satisfactory  in  the  operation,  and 
the  respondent  through  its  president  promised  to  pay  therefor 
the  sum  of  $9,000,  which  sum  was  in  excess  of  that  which  the 
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complainants  contended  the  improvement  would  cost.  It  was 
agreed  between  the  parties  that,  in  order  to  frame  the  require- 
ments, ccmf erences  should  be  held  by  the  engineers  representing 
them  and  the  engineer  of  the  PuUic  Service  Commission.  At 
these  meetings  it  soon  developed  that  the  improvement  contem- 
plated by  the  complainants^  representative  would  not  be  adequate, 
and  even  for  that  suggested  by  him,  his  estimates  were  too  low. 
As  revised  by  him  the  installation  of  a  ground  water  supply 
would  cost  in  the  neighborhood  of  $14,000,  and,  due  to  the  in- 
crease in  price  of  labor  and  material,  this  sum  is  probably  now 
too  low.  It  had  been  hoped  that,  by  the  acceptance  of  the  propo- 
sition of  the  respondent  by  the  complainants,  the  controversy 
would  be  adjusted,  and  that. a  decision  upon  the  questions  in- 
volved would  not  be  necessary,  but  such  result  is  now  declared  to 
be  impossible  of  adiievement,  and  the  entire  subject  must  there- 
fore be  passed  upon  by  us. 

Receipts  and  Expenditures  of  the  Consumers  Water  Companjr,  the  Respond- 
ent, as  Shown  by  the  Testimony  and  the  Reports  Submitted. 

The  gross  receipts  for  the  year  1912  were $9,933.98 

The  total  operating  and  maintenance  expenses  for  the  year  1912 

wore 4,959.48 

Leaving  a  balance  of  $4,974.66 

The  gross  receipts  for  the  year  1913  were 10,011.46 

The  total  operating  and  maintenance  expenses  for  the  year  1913 

were 5,305.02 

Leaving  a  balance  of $4,706.43 

The  gross  receipta  for  the  year  1914  were 9,570.59 

The  total  operating  and  maintenance  expenses  for  the  year  1914 

were  ^ 4,673.73 

Leaving  a  balance  of $4,896.86 

The  gross  receipts  for  the  year  1916  were 9,342.06 

The  total  operating  and  maintenance  expenses  for  the  year  1016 

were    6,486.99 

Leaving  a  balance  of $2,855.07 

The  gross  receipts  for  the  year  1916  were 9,796.24 

The  total  operating  and  maintenance  expenses  for  the  year  1916 

were 7,873.14 

Leaving  a  balance  of  $1,923.10 

The  testimony  of  the  assistant  treasurer  shows  that  on  Jan- 
uary 1,  1915,  there  was  due  to  the  company  in  outstanding  ac- 
counts the  sum  of  $2,200,  of  which  $1,000  applied  to  1914,  in- 
creasing that  balance  accordingly  at  least  prospectively,  and  the 
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fignres  for  1915  reoently  filed  with  tke  Commiflsion  show  that 
at  the  end  of  that  year  there  was  due  to  the  company  thei  sum  of 
$2,433.30,  and  at  the  end  of  the  year  1916  there  was  due  to  the 
company  the  sum  of  $2>2A6.92.  Complainants,  however,  allege 
that  the  receipts  of  the  cjwnpany  on^t  to  have  been,  according 
to  a  survey  made  by  them,  $11,279.75  per  year.  Of  this  amount 
$1,000  is  for  fire  protection,  county  building  purposes,  and 
schools,  and  about  $380  is  the  amount  allocated  to  seasonal  cus- 
tomers or  summer  residents.  Complainants  argue  that  under  the 
new  sdaedule  the  receipts  of  the  company  would  be  $12,600.  The 
expenses  during  the  years  1912,  1913,  and  1914  averaged,  ac- 
icording  to  the  evidence  of  the  company,  $4,979.39,  and  for  the 
years  1915  and  1916  according  to  the  filed  statement  the  aver- 
age is  $7,180.07;  but  this  latter  increase  in  the  average  of  ex- 
penditures is  in  part  accounted  for  by  the  company  having  en- 
tered into  an  agreement  with  an  electric  light  company  to  pump 
the  water,  and  the  employment  of  a  new  superintendent  at  a 
salary  of  $1,200  per  year  (being  an  increase  of  $400)  and  includ- 
ing in  these  increased  expenses  an  annual  depreciation  in  the 
value  of  the  plant  equivalent  to  2  per  cent. 

Excluding  any  allowance  for  any  depreciation  in  the  value  of 
the  plant,  the  normal  operating  and  maintenance  expenses  of  the 
company  at  the  time  of  the  filing  of  the  reply  to  the  interlocu- 
tory report  vrore  estimated  by  the  respondent  as  follows : 

Superintendent  in  Montrose   $1,200 

Clerk  at  Montrose  240 

Rent  at  Montrose 72 

Telephone  at  Montrose  25 

General  office  expenses  at  Montrose 75 

Civil  engineering  and  sanitary  supervision    600 

Borough  and  fire  insurance,  pumping  station 60 

Sundry  supplies,  repairs,  distribution  system   200 

Sundry  labor  460 

Electric  pumping  contract  2,270 

Legal  and  Public  Service  Commission  expenses   100 

Workmen's  compensation  insurance  2%  of  $2^00 60 

Bacteriological  examinations,  12  months  at  $15   * 180 

Executive  office,  Scranton,  clerk   800 

Executive  office,  Seranton,  general  expenses 100 

$6,912 
and  there  should  be  added  to  this  for  taxes 320 

making  a  total  of •••..•.. • $6,232 

As  to  the  propriety  of  most  of  these  items  of  charge  there  can  be 
no  question,  but,  even  conceding  that  some, of  them  might  be  re- 
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duced  in  amount^  neverthelees  the  expenses  for  (^ration  will 
approximate  $6,000  per  year,  and  there  would  remain  to  the  com- 
pany (assuming  a  present  income  of  $11,000)  about  $6,000  with- 
out any  allowance  being  made  for  depreciation.  Assuming  this 
allowance  to  be  2  per  cent  the  net  revenue  of  the  company  would 
be  about  $4,000,  without  any  provision  for  any  return  upon  the 
new  investments  made  necessary  by  our  determination. 

Stocks  amd  Bonds. 

In  1912  a  new  issue  of  bonds  to  the  amount  of  $40,000,  and 
bearing  interest  at  the  rate  of  5  per  cent,  and  maturing  in  1932, 
supplanted  an  old  issue  of  like  amount  and  rate.  The  original 
issue  of  bonds,  together  with  390  shares  out  of  a  total  issue 
of  400  shares,  were  paid  to  the  contractor  for  constructing 
and  delivering  to  the  company  the  waterworks  plant.  The  con- 
tractor placed  the  bonds  and  stocks  in  the  hands  of  the  represen- 
tative of  the  company,  and  these  officials  negotiated  their  sale. 
The  testimony  is  that  the  bonds  were  sold  at  90,  thus  realizing 
$36,000  in  cash,  and  the  president  testified  that  the  390  shares 
of  stock  on  an  assessment  of  $25  netted  $9,750.  There  is  no  evi- 
dence that  these  two  amounts  of  money  actually  went  into  ma- 
terials and  labor,  but  in  return  for  this  stock  and  bond  issue  the 
company  secured  the  plant  No  books  or  monthly  estimates  or 
accounts  of  any  kind,  made  at  the  time  of  construction,  were  sub- 
mitted as  evidence  as  to  what  the  plant  actually  cost,  but  the 
present  issue  of  $40,000  was  accepted  at  practically  its  face 
value,  and  with  it  the  old  issue  was  redeemed.  On  the  old  issue, 
interest  at  the  rate  of  6  per  cent  was  paid  from  1892  to  1902,  and 
subsequently  5  per  cent  was  paid;  that  is,  from  1902  onward. 

From  the  date  of  organization  the  capital  stock  has  been  $40,- 
000.  The  first  dividend  was  paid  in  1902,  being  2  per  cent,  and 
since  then  the  following:  1903,  6  per  cent;  1907,  2 J  per  cent; 
1908,  4|  per  cent;  1909,  1910,  and  1911,  4  per  cent;  1912,  6 
per  cent ;  and  1913,  4  per  cent ;  and  there  have  been  received  from 
the  organization  of  the  company  until  1914  inclusive,  payments 
of  interest  and  divid^ids  upon  stocks  and  bonds  of  $68,200  or  an 
average  of  $3,100  per  year. 
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Fiiir  Value. 

Considerable  testimony  was  introduced  on  behalf  of  complain- 
ants and  respondents,  and  there  are  wide  differences  between  liie 
figures  urged  upon  ub  by  the  parties.  The  books  of  the  company, 
at  least  those  containing  entries  of  transactions  during  the  con- 
structive years,  were  not  produced;  it  being  testified  that  they 
had  been  burned  in  a  fire  which  occurred  many  years  ago  in 
Scranton.  Memory,  estimates,  and  appraisals  were  relied  upon. 
The  results  of  that  testimony  cau  probably  best  be  presented  by 
an  analysis  setting  forth  in  figures  the  various  contentions.  In 
allotments  and  subdivisicms  of  the  pr(q)erty,  the  parties  were 
practically  in  accord.  In  reaching  the  present  fair  value  based 
on  the  original  cost  of  the  plant,  depreciated,  from  sruch  books  and 
accounts  as  might  be  secured  and  from.  thB  estimates  of  experts, 
wie  set  forth  the  claim  of  the  complainants  and  the  claim  of  the 
respondents.: 

A. 


Items. 


1.  Payment  to  contractor  for  original  plant  in 

bonds    

In  stookg   

2.  Warner  estate,  right  of  way  to  reservoir  .... 
8.  Mott»  for  water  rights,  suit  settlement 

4.  Additional  construction  1893  to  1903   

5.  Betterments  and  additions  1906  to  1914 

6.  Refunding  commissions  and  expenses  1912  .  • . 

7.  Payments  on  electric  pump   

8.  New  construction,  1915 

9.  Interest  on  bond  during  construction 

10.  Engineering  and  superrision   • 

11.  Cost  of  developing  business 


12.  Depreciation    

Valuation  of  property 


As  Determined  by 


Water  Co. 


$40,000.00 

13,000.00 

300.00 

3,428.89 

6,282.17 

8,488.05 

605.00 

460.00 

4,500.00 

1,600.00 

1,500.00 

5,700.00 


$79,864.11 
15,000.00 


$64,864.11 


Borough. 


$40,000.00 
9,750.00 

8,428.89 

917.11 

8,488.05 


4,500.00 


$62,084.05 
12,416.41 


$49,667.64 


B. 

Valuation  of  the  Plant  by  the  Eeproduction  Cost  Less  Deprecia- 
tion Method. 

In  the  farther  presentation  of  the  case,  the  complainants  and 
respondent  offered  expert  testimony  showing  the  reproduction 
cost  new  less  depreciation  of  the  entire  property  of  the  water 
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company,  and  so  that  the  varying  oontentions  may  be  succinctly 
and  clearly  contrasted  the  following  table  summarizing  the  evi- 
dence is  presented : 

Valuation  of  the  Plant  by  the  Beprodnetkn  Method  LeBs  Depreciation. 


Item. 


1.  Land    , 

2.  Rights  of  way 

3.  Buildings    

4.  Dam    

6.  Reservoir    

6.  Boilers  and  stack » < 

7.  Pumping  machinery    

8.  Pump  and  boiler  con.  inc.  intake  . . , 

9.  Diflt.  syst.  inc.  valves,  hydrants,  etc 

10.  Service  connection  to  curb 

11.  Meters    

12.  Stock  on  hand 

13.  Tools  on  hand , 

14.  Office  furniture 

15.  Reservoir  improvements 

Total  tangible  property 

16.  Organization  and  legal  expense  .... 

17.  Engineering   

18.  Working  capital  • . . . . 

19.  Interest  during  construction  ....... 

20.  Cost  of  developing  business , 

21.  Discount  on  bonds  .....•••• 

Total    


Present  Fair  Value  Of- 
fered by  the — 


Company. 

Borough. 

$7,928.89 

$1,000.00 

300.00 

380.0f> 

1,632.72 

1,634.00 

1,158.75 

in  land 

7,702.16 

4,390.00 

968.00 

130.00 

2,827.25 

2,644.00 

2,669.47 

241.00 

23,512.14 

18,485.00 

2,964.00 

2,323.00 

405i)0 

180.00 

675.75 

114.00 

S23.37 

129.00 

307.60 

in  tools 

4,000.00 

4,000.00 

$67,175.00 

$36,660.00 

1,000.00 

2,837.40 

2,233.43 

1,245.00 

21,308.79 

4,000.00 

$88,654.62      $36,895.00 


As  to  item  15  in  the  foregoing  summary  it  should  be  noted 
that  it  represents  expenditures  made  subsequently  to  the  filing 
of  the  complaint,  and,  while  not  formally  included  in  the  cost 
estimate  of  complainants'  expert,  was  assented  to  as  a  proper  ele- 
ment of  cost,  and  for  the  sake  of  uniformity  is  included  in  this 
comparative  analysis. 

By  the  historical  method  of  original  cost  less  depreciation,  the 

company  contends  that  the  present  valuation  of  the  property  is 

$64,864.11  and  by  the  reproduction  cost  new  less  depreciation 

$88,554.62.    In  the  company's  brief  discussing  the  valuation  by 

the  reproduction  cost  new  less  depreciation,  it  is  represented  that 

the  present  fair  value  of  the  tangible  property  of  the  company  is 

$57,175,  and  that  to  this  should  be  added  for  engineering  and  in- 

'.GTest  during  constniction  $5,070,  making  a  total  of  $62,245.89 

for  the  physical  plant.    The  "overheads"  that  the  company  seeks 

to  add  are  as  follows :  $4,000  for  bond  discount ;  $10,000  for  cost 
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of  establiahing  businesB)  and  $500  for  organization  and  l^gal  ex- 
penses, making  a  total  of  $14,500  or  a  valuation  of  $76,745.89 ; 
in  other  words^  the  water  company  submits  to  us  two  valuations, 
— a  minimum  of  $64,864.11  and  a  maximum  of  $76,745.89. 
By  the  same  two  methods  the  complainants  fix  a  maximum  based 
on  the  original  cost  less  depreciation  of  $49,667.64,  and  a  mini- 
mum based  on  the  reproduction  cost  new  less  depreciation  of 
$36,895. 

The  Commission,  however,  after  considering  all  the  testi- 
mony, exhibits,  and  reports  in  the  case,  and  all  the  methods  of 
valuation,  and  all  the  items  of  claim  presented  and  acquiesced  in 
or  contested;  the  value  of  the  stocks  and  bonds  and  the  interest 
return  thereon ;  and  giving  consideration  in  its  determination  to 
the  developmental  or  going-concern  value  of  the  company, — finds 
and  determines  that  the  fair  value  for  rate-making  purposes  of 
all  the  rights,  properties,  franchises,  and  assets  of  the  Consumers 
Water  Company  of  Montrose,  and  embracing  its  entire  plant  and 
used  and  useful  in  its  operation  is  $51,547.71  made  up  as  fol- 
lows: 

Land,  Water  Rights,  and  Dam: 
The  reservoir  tract,  the  lake,  and  pumping-station  site  and  the 

water  rights  therewith $7»889.9» 

And  we  include  in  the  above  determination  any  and  all  value 
that  there  may  be  in  the  dam  except  the  portion  thereof 
subsequently  built  and  on  which  we  plaoe  a  value  of 510.00 

Right  of  Way: 
Lake  avenue  from  Warner  Estate 160.00 

Building: 

Pumping  station  $1,188.72 

Gate  house   180.00 

Cement  house * 45.00 

Frame  storehouse   219.00      1,632.72 

Reservoir : 

Crater    $5,500.00 

Concrete  wall  and  embankment  657.00 

Fence,  valves,  etc 199.00      6,356.00 

To  this  sum  should  be  added  the  reservoir  improvements  for 

which  there  is  practical  accord  upon  the  sum  of 4,000.00 

Boilers  and  stack   600.00 

Pumping  Machinery: 

Steam  pump,  No.  1   $849.00 

Electric  pump    ; 1,386.00      2,235.00 

Pump  and  boiler  connections  1,233.00 

Distribution  System: 

Cast-iron  pipe  8"  and  6"  and  specials  $8,715.00 

Cast-iron  pipe  4"  and  3"  and  specials   9,303.00 

Wrought- iron  pipe,  2"  and  under   1,653.00     19,671.00 

Valves,  boxes,  and  hydrants  817.00 

Submerged  pipe  in  lake  710.00 

Meters    405.00 
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Stock  on  hand 575.00 

Tools  on  hand   303.00 

Office  furniture    260.00 

making  a  total  of $47,347.71 

To  this  total   $47,347.71 

We  add  for  organization  and  legal  expenses  « 500.00 

for  engineering ^ . .  1,500.00 

for  working  capital 600.00 

for  interest  during  construction   1,600.00 

making  a  total  of  $51,547.71 

— which  we  adjudge  and  decree  to  be  the  fair  value  for  rate- 
making  purposes  of  the  Consumers  Water  Company  of  Montrose. 

[1]  As  to  the  physical  plant,  every  item  claimed  has  been 
passed  upon  and  appraised  and  included  in  the  valuation  we  have 
fixed,  excepting  that  of  "service  connections  to  curb.'* 

As  to  this  item  we  have  reached  the  conclusion  that  no  part  of 
it  should  be  included  in  the  aggregate  value  for  rate-making  pur- 
poses. The  entire  cost  thereof  was  borne  and  paid  by  the  consum- 
ers. It  does  not  represent  any  outlay  whatsoever  by  the  com- 
pany, and  therefore  should  not  be  included  in  any  aggregation 
of  or  representation  of  its  capital  from  which  a  return  is  due  by 
the  ratepayer  to  the  company. 

[2,  3]  As  to  the  items  other  than  those  represented  by  the 
physical  property,  we  include  in  our  determination  of  a  fair 
value  for  rate-making  purposes  the  following:  For  "organization 
and  legal  expenses;"  for  "engineering  and  supervision;"  and 
for  "interest  during  construction;"  but  we  disallow  any  claim 
for  "cost  of  developing  business"  and  for  "discount  upon  bonds." 
As  to  the  first  three  items  it  is  true  there  was  no  definite  or  clear 
testimony  as  to  any  amounts  that  may  have  been  paid  or  expenses 
incurred,  but  it  is  undoubted  that  the  officers  of  the  company 
(who  were  interested  in  other  and  similar  plants)  never  received 
during  the  constructive  period  any  salary,  although  both  the 
president  and  treasurer  did  devote  considerable  time  to  it  There 
was  unquestionably  an  outlay  for  organization  and  legal  expenses, 
as  well  as  for  engineering  and  supervision;  and  while  the  exact 
details  were  not  furnished  (the  books  having  been  destroyed), 
enough  evidence  was  presentd  to  clearly  warrant  us  in  fixing  the 
sum  for  each  of  these  which  we  have  named.  As  to  "interest 
during  construction," — the  bonds  were  issued  before  the  con- 
struction of  the  plant  and  there  was  therefore  a  period  during 

P.U.R.1918C. 

Digitized  by 


Google 


MONTROSE  V.  CONSUMERS  WATER  CO.  850 

wbidi  interest  was  paid  before  there  was  any  return  upon  the  in* 
Testment  We  have  allowed  for  this  item  $1,600 — ^being  the 
amount  at  6  per  cent  for  eight  months'  interest  upon  the  $40,000 
bond  issue,  and  the  segregate  of  our  allowance  for  these  three 
items  is  equivalent  to  nearly  8  per  cent  of  the  value  of  the 
physical  property. 

[4]  As  to  the  cost  of  "developing  the  business''  and  its  es- 
tabliahment>  there  was  no  convincing  evidence  produced.  An  ar^ 
bitrary  claim  is  made  that  a  percentage  of  the  fair  value  of  the 
plant  should  be  fixed  as  representing  this  item.  The  sum  sought 
has  varied;  but  in  the  final  contention  8  per  cent  of  the  value 
based  on  original  cost  less  depreciation  has  been  asked,  or,  in 
round  figures,  $5,700. 

We  are,  however,  of  opinion  that  no  sum  whatever  should  be  al- 
lowed in  our  fixing  of  the  fair  value  for  rate-making  purposes. 
In  addition  to  the  absence  of  evidence  detailing  any  expenditures 
for  this  object,  we  have  allowed  for  interest  during  construction, 
for  the  cost  of  legal  expenses  and  organizing,  and  for  engineer- 
ing, and  we  have  the  undoubted  evidence  that,  during  the  entire 
period  of  the  existence  and  operation  of  the  company,  there  has 
been  an  average  yearly  return  to  the  owners  of  stoci  and  bonds 
of  more  Aan  6  per  cent  upon  the  value  of  the  plant 

[5]  We  have  refused  to  allow  anything  for  the  item  "discount 
on  bonds."  The  original  issue  of  bonds  as  well  as  390  shares  of 
the  capital  stock  was  handed  to  the  builders  of  the  plant  in  ex- 
change for  it  The  stocks  and  bonds  paid  for  it.  Whether  or  not 
the  builders  and  the  promoters  and  owners  of  the  company  were 
identical  is  of  no  practical  moment.  So  far  as  the  evidence  shows 
no  money  passed  into  the  company's  treasury  for  these  bonds.  It 
is  true  they  sold  at  90,  but  they  were  thus  sold  by  the  contractors 
and  their  agents,  the  company's  oflScers,  to  whom  they  had  been 
delivered. 

For  ten  years,  interest  at  the  rate  of  6  per  cent  was  paid  and 
thereafter  at  5  per  cent  Excepting  by  inference,  there  is  no 
proof  that  any  discount  was  ever  really  taken  from  the  company, 
althou^  a  refunding  expense  of  $605  is  claimed  under  the  orig- 
inal cost  valuation,  and  the  new  issue  in  place  of  the  old  is  evi- 
dence of  the  practical  amortization  during  the  intervening  twenty 
and  more  years  of  any  theoretical  loss.  Under  all  the  circum- 
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stances^  conditions,  and  evidence  in  this  case,  we  decline  to  add 
any  sum  for  this  claim  to  the  aggr^ate  value  of  the  plant  for 
rate-making  purposes. 

[6]  For  the  item  of  "working  capital"  we  have  fixed,  in  addi- 
tion to  the  value  of  "meters,"  "tools,"  and  "stock  on  hand,"  a 
cash  sum  in  excess  of  one  month's  average  expenditures.  Under 
the  conditions  prevailing  in  this  locality  and  the  metiiods  of  col- 
lection, we  are  of  opinion  that  this  nmoinit  will  meet  every  re- 
quirement of  the  respondent 

[7]  In  passing  upon  all  the  claims  pireBented  by  the  respond- 
ent, we  have  borne  in  mind  that  it  is  now  conducting  its  business 
in  the  community  it  serves,  and  that  it  has  so  done  for  a  quarter 
of  a  century,  and  we  have  fixed  values  upon  all  itOTis  with  that 
knowledge,  and  whatsoever  value  may  attach  because  of  that  fact 
is  reflected  in  the  sums  fixed  by  us  and  making  up  the  aggregate 
fair  value  for  rate-making  purposes. 

Bate  of  Retium.  t 

[8]  In  determining  the  rates  of  interest  upon  their  invest- 
ment to  which  the  stockholders  of  the  Oonsumers  Water  Com- 
pany are  entitled,  reference  should  be  had  to  the  local  conditions, 
as  well  as  to  the  normal  rules  governing  money  returns.  There 
has  been  practically  no  change  in  the  population  of  Montrose  for 
many  years.  There  seems  no  such  promise  of  growth  as  would 
tempt  investors  to  make  veutures  in  improvements  which,  while 
not  presently  paying,  would  insure  future  rewards.  Under  all 
the  circumstances  of  this  case,  and  considering  the  difficulty  of 
procuring  new  capital  and  the  size  of  the  plant,  the  Commission 
is  of  opinion  that  an  interest  rate  of  8  per  cent  upon  the  value 
of  the  plant  would  be  just,  fair,  and  reasonable,  and  ought  to  be 
met  by  the  levying  of  such  charges  as  would  secure  its  making. 

Service. 

[9]  The  water  supplied  by  the  respondent  is  taken  from  Jones 
lake,  which  is  about  1  mile  east  of  Montrose,  in  Bridgewater 
township.  It  is  fed  by  three  small  streams  which  flow  into  the 
lake  on  its  southern  and  western  sides,  and  by  springs.  It  is 
elliptical  in  shape,  with  a  maximum  length  of  2,725  feet  and  a 
width  of  1,120  feet,  and  its  superficial  area  is  about  37  acres.    Its 
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prevailing  depth  is  27  feet,  its  maxiimim  depth  60  feet,  and  the 
State  Water  Supply  Commission  reports  its  capacity  to  be  about 
260,000,000  gallons. 

The  drainage  area  tributary  to  the  lake  is  about  IJ  square 
miles,  four  fifths  of  which  being  under  cultivation  and  the  bal- 
ance timber  and  brush. 

The  inspector  of  the  state  department  of  health  reports  that 
on  this  watershed  there  are  thirteen  properties,  seven  of  them 
residences,  five  farms  with  the  usual  outbuildings,  and  the  club- 
house of  the  Montrose  Golf  Club.  In  addition  there  are  three 
ice  houses  and  several  boathouses,  the  public  highway,  and  the 
roadbed  of  the  Lackawanna  railroad. 

Long  before  the  establishment  of  the  borough  or  the  incorpora- 
tion of  the  company,  Jones  lake  had  been  used  for  boating,  swim- 
ming, and  fishing,  and,  notwithstanding  the  efforts  of  the  com- 
pany to  prevent  these,  its  right  so  to  do  has  been  denied,  and  all 
three  continued,  and  the  people  of  Montrose  want  them  continued. 
That  the  water  supplied  is  at  times  ill  smelling  and  ill  tasting, 
and  that  pollution  especially  following  rainstorms  exists,  has 
been  testified  to,  although  there  has  never  been  any  disease  shown 
as  resulting  therefrom,  there  having  been  during  the  past  five 
years  only  three  cases  of  typhoid  fever,  but  no  resultant  death. 

The  1892  agreement  with  the  borough  provided  that  Jones 
lake  should  be  the  source  of  supply,  and  that  the  company  should 
keep  the  supply  free  from  contamination. 

This  latter  the  company  cannot  do  so  long  as  x>eople  boat,  fish, 
and  bathe  in  the  lake,  and  farmft  with  their  outhouses  occupy  the 
watershed,  and  a  public  highway  and  a  railroad  with  their  drain- 
age skirt  its  borders.  If  the  water  company  could  buy  all  the 
land  on  the  watershed,  remove  therefrom  all  horses  and  cattle, 
stop  farming  operations^  and  tear  down  all  buildings  so  as  to 
have  an  unoccupied  area,  and  the  citizens  would  refrain  from  the 
use  of  the  lake  for  pleasure  purposes,  it  is  doubtful  (the  water 
remaining  unfiltaied)  whether  all  cause  for  grievance  would  be 
removed. 

Jones  lake  contains  the  accumulated  deposits  of  OAany  yeara, 
and,  fed  as  it  is  fiom  a  farming  territory,  it  affords  favorable 
conditions  for  the  occasional  appearance  in  the  water. of  ;minute 

P.U.R.1918C.  ^^  ^ 

Digitized  by  VjOOQIC 


862  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

vegetable  organisms  which  in  part  account  for  the  disagreeable 
taste  and  odors. 

The  remedy  which  the  company  applied  in  its  desire  for  im- 
provement— the  application  of  copper  sulphate — Skills  the  fish 
and  other  forms  of  lake  life,  thereby  accelerating  the  causes  pro- 
ducing the  obnoxious  odors  and  tastes,  and  these  odors  and  the  pe- 
culiar taste  assert  themselves  at  uncontrollable  intervals. 

The  Commission  originally  was  of  opinicoi  that  either  of  two 
plans  should  be-  followed :  First,  the  installation,  of  a  filtration 
plant,  retaining  Jones  lake  as  the  source  of  supply;  second^  the 
drilling  of  artesian  wells. 

As  to  the  first — the  company^s  experts  testified,  and  this  is  cor- 
roborated by  the  answer  to  the  interlocutory  order,  that  the  cost 
of  installing  a  filtration  plant  would  be  $14,000;  and  this  first 
cost  would  have  to  be  supplemented  by  the  cost  of  double  pump- 
age,  chemicals,  and  other  supplies,  additional  attendants,  repairs, 
and  depreciation. 

The  second  plan  is  to  secure  a  ground  water  supply.  This 
plan  would  be  not  only  much  more  costly  than  a  filtration 
plant, — ^the  estimated  cost  varying  from  over  $23,000  to  over 
$32,000, — ^but  it  is  claimed  to  be  an  experiment  fraught  with 
danger.  Thirty  wells,  at  least  four  of  which  are  deep,  now  sup- 
ply a  portion  of  the  inhabitants  of  Montrose.  The  drilling  of 
wells  with  a  capacity  to  supply  the  needs  of  all  the  remainder  of 
the  people  would  require  the  sinking  at  such  depth  and  of  such 
size  that  the  larger  private  wells  would  probably  be  drained  and 
so  rendered  useless, — ^possibly  exposing  the  water  company  to  ac- 
tions for  damages  at  the  suit  of  the  parties  injured.. 

By  either  of  these  methods  of  betterment,  the  cost  would  be 
materially  increased,  and  there  would  necessarily  result  an  in- 
crease in  the  charges  to  provide  a  return  for  the  increased  outlay. 

At  the  time  of  our  making  the  interlocutory  order  we  were  of 
opinion  that  the  improvement  of  the  "quality  and  quantity^'  of 
the  water  to  be  supplied  should  be  ^secured  by  the  adoption  of 
either  of  the  methods  we  then  ordered.  With  tiie  knofwledge  now 
brought  home  to  us  of  the  great  cost  of  either  of  these  very  deair 
able  methods,  ought  we  to  insist  upon  either  vrktsi  another  and 
cheaper  plan  may  be  tried  which  may  bring  about  more  speedily 
the  desired  result  t 
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The  people  of  Montrose  complain  of  the  present  rates.  To 
order  the  company  to  make  new  expenditures  will  result  inevita- 
bly in  higher  charges.  New  investmenta  should  only  be  ordered 
by  us  with  the  reasonable  expectation  that  adequate  revenue  will 
follow.  To  add  to  the  existing  investment  $14,000  to  $32,000 
more  as  either  plan  "A"  or  "B"  is  adopted  (with  the  additional 
sums  needed  annually  for  operation  over  the  amount  now  ex- 
pended) would  pile  up  burdens  upon  a  people  whose  numbers  are 
not  increasing,  and  there  would  fcUow  increased  discontent.  In 
view  of  the  conditions  now  prevailing,  and  the  diflBculty  of  obtain- 
ing capital  for  any  enterprise,  we  are  of  opinion  that  another  al- 
ternative should  be  permitted  to  the  respondent,  and  that  is — "C" 
— ^permit  it  to  put  into  effect  a  regular  and  periodic  inspection 
and  sanitary  survey  of  the  territory  adjacent  to  Jones  lake,  and 
to  install  at  the  reservoir  such  sterilizing  apparatus,  with  all  the 
necessary  feeding  devices  so  proportionately  gaged  to  as  to  secure 
and  insure  an  adequate  supply  of  pure  water. 

We  concede  to  the  company  the  right  to  adopt  any  of  these 
three  methods  which  we  have  prescribed,  for  it  must  bear  the  cost 
of  the  improvement  and  bring  about  with  certainly  the  result  we 
must  obtain;  namely,  a  copious  supply  of  pure  water. 

We  therefore  direct  that,  within  sixty  days  of  the  date  of  the 
service  of  the  order  made  pursuant  hereto,  detailed  plans  be  sub- 
mitted for  the  approval  of  the  Commission,  setting  forth  the 
method  which  the  respondent  company  chooses  to  adopt  for  the 
improvement  of  the  water  supply  of  the  borou^  of  Montrose ; 
and  that  upon  the  approval  of  said  plans  by  the  Commission  the 
work  of  installaticm  be  so  proceeded  with  that  it  shall  be  com- 
pleted within  four  mon&s. 

Facilities. 

In  granting  the  franchise  in  1892  to  the  company,  the  bor- 
ough stipulated  Jones  lake  as  the  source  of  supply;  located  the 
reservoir  at  a  point  where  it  believed  adequate  fire  gervice  could 
be  secured  by  gravity  pressure ;  and  named  the  streets  in  which 
water  mains  should  be  laid  and  the  points  at  which  fire  hydrants 
should  bd  erected. 

The  reservoir  has  been  built  as  planned  with  a  capacity  of  1,- 
300,000  gallons,  and  as  to  this  there  is  no  complaint  The  comr 
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pany  has  laid  7.65  miles  of  mains.  Twenty-five  hydrants  have 
been  installed,  the  majority  of  which  are  served  from  4-inch 
mains.  These  hydrants  are  placed  at  an  average  distance  apart 
of  782  feet. 

The  pumping  equipment  consists  of  an  electric  pump  with  a 
700  gallons  per  minute  capacity  and  a  steam  pump  (which  is  held 
in  reserve)  with  a  650  gallons  per  minute  capacitj^.  The  force 
main  leading  from  the  pumping  station  to  the  distributing  reser- 
voir and  also  to  the  distribution  system  in  lie  borough  is  8"  in 
diameter.  The  average  pumpage  during  1916  was  200,000  gal- 
lons per  day. 

The  plant  is  practically  twenty-four  years  old.  In  1898  there 
were  200  services  installed;  in  1896  there  were  320  servicses,  and 
at  the  present  time  there  are  485.  Of  these  8  are  served  from  f " 
pipe;  28  from  1"  pipe;  5  from  IJ"  pipe;  16  from  1^"  pipe;  82 
from  2"  pipe;  and  18  from  3"  pipe — ^the  remainder,  830,  being 
served  from  the  4,"  6,"  and  8"  mains.  Of  all  the  services  <Mily 
twenty-five  are  metered.  Two  tiiirds  of  the  services  in  Montrose 
are  more  than  twenty  years  old,  and  many  of  these  have  rusted  up 
and  filled  up.  The  remedy  proposed  is  to  clean  the  pipes  or  renew 
the  pipes.  Due  to  the  age  of  tiie  service,  it  is  probable  that  renew- 
al would  be  cheaper  than  cleaning.  The  cost  to  the  company 
would  be  about  $8  per  service^  and  the  cost  to  the  consumer 
would  depend  upon  the  length  from  the  curb  to  his  service  ccmnec- 
tion.  However,  specific  complaints  relative  to  inadequate  pres- 
sure for  domestic  service  were  presented  from  only  three  districts* 

There  are  approximately  4,100  feet  of  8-inch  mains;  6,500 
feet  of  6-inch  mains;  16,000  feet  of  4»indi  mains;  2,000  feet  of 
3-inch  mains;  6,200  feet  of  2-inch  mains;  1,200  feet  of  l^incfa 
mains;  600  feet  of  IJ-inch  mains;  2,600  feet  of  1-inch  mains, 
and  1,200  feet  of  f-inch  mains. 

An  increased  number  of  fire  hydrants  will  mean  an  increased 
cost  to  the  borough,  and  it  is  unquestionable  tiiat  an  increased 
fire  protection  service  must  inevitably  be  paid  for  l^y  tibe  borough. 

The  plan  for  the  increased  fire  service  is  set  forth  on  pages  22, 
23,  and  24  of  the  report  made  by  the  Consumers  Water  Company 
at  Montrose  to  this  Commission  under  date  of  October  2,  1917* 
In  accordance  witii  the  details  therein,  and  following  and  in  con- 
sonance witii  the  plan  of  improvement .  which  the  company  may 

adopt,  the  respondent  is  directed  to  file  with  the  Commission 
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•witliiD  sixty  days  the  detailed  plans  and  estimates,  and  at  the 
same  time  file  with  the  c(»nplainants  a  copy  thereof,  and,  if  the 
proposed  fire  improvement  service  meets  with  our  approval,  that 
the  same  shall  be  installed  and  put  in  operation  within  four 
months. 

An  extended  discussion  as  to  any  changes  in  the  rates  and 
charges  is  rendered  unnecessary  by  the  action  we  have  directed 
to  be  taken.  For  rate^making  purposes  the  plant  and  facilities 
as  now  existing  we  value  at  $51,547.71.  Under  the  improve- 
ments ordered  in  both  the  domestic  and  public  service,  new  ex- 
penditures must  be  made  and  new  revenues  therefor  must  be 
secured. 

When  the  entire  expenditure  needful  to  carry  out  the  improve- 
ments heroin  ordered  shall  have  been  determined  with  reasonable 
accuracy,  there  can  then  be  an  allocation  of  the  amount  to  be 
borne  respectively  by  the  borough  for  the  fire  protection  and  pub- 
lic service  rendered  to  it  as  a  municipality,  and  by  the  resident 
consumers  for  their  domestic  uses. 

[10]  The  contention  of  the  complainants,  that  the  agreement 
entered  into  by  the  borough  and  the  water  company  binds  the 
latter  forever  and  that  the  rates  can  never  be  changed,  is  without 
merit.  It  is  for  an  indeterminate  period,  and  in  so  holding  we 
follow  the  ruling  in  Turtle  Creek  v.  Pennsylvania  Water  Co.  243 
Pa.  415,  90  Atl.  199. 

After  giving  due  and  careful  consideration  to  all  the  evidence 
presented,  the  Commission  is  of  opinion  and  so  finds: 

I.  The  rates  fixed  and  filed  of  record  by  the  Consumers  Water 
-Company  for  the  supply^  of  water  to  the  inhabitants  of  the 
borough  of  Montrose,  yielding  as  they  do  a  return  approximately 
of  $4,000  per  year  upon  an  investment  of  $51,547*71,  are  not 
excessive,  unjust,  or  unreasonable. 

n.  The  water  supplied  for  domestic  purposes  should  be  im- 
proved and  purified  by  one  of  three  methods : 

A.  By  installing  such  filtering  devices  as  may  be  approved 
by  the  commissioner  of  health  of  Pennsylvania,  as  well  as  by  this 
Commission,  and  that  the  watershed  about  Jones  lake,  the  source 
of  supply,  be  guarded  and  patrolled ;  or 

B.  That  a  ground  supply  of  water  to  be  approved  by  the  com- 
missioner of  health  of  Pennsylvania  be  established  by  the  drilling 
P.U.R.1918C.  55 
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of  as  many  wells  at  sucih  depth  and  the  erection  of  the  necessary 
pumping  stations  as  will  give  to  the  borough  of  Montrose  an  ade- 
quate supply;  or 

C.  Continuing  Jones  lake  as  the  source  of  supply,  that  it  be 
guarded  and  patrolled,  and  that  there  shall  be  installed  a  com- 
plete and  full  liquid  chlorine  sterilization  plant  with  proportion- 
ate feeding  devices  gaged  to  the  amount  of  water  to  be  pumped 
for  domestic  use.  Such  method  of  treatment  to  meet  with  the  ap- 
proval of  the  commissioner  of  health  of  Pennsylvania. 

III.  That  complete  and  detailed  plans  and  specifications,  to- 
gether with  a  complete  and  detailed  estimate  of  the  cost  of  instal- 
lation and  method  and  cost  of  operation  of  that  one  of  the  three 
methods  "A'^  or  'TB"  or  "C"  which  diall  have  been  chosen  by  the 
respondent  to  be  installed,  shall  be  prepared  by  it  and  filed  with 
the  Commission  within  sixty  days. 

IV.  That  complete  and  detailed  plans  and  estimates  of  the  cost 
of  the  improved  public  or  fire  protection  service  shall  be  pre- 
pared and  filed  with  the  Commission,  and  copies  thereof  served 
upon  and  deposited  with  the  chief  officers  of  the  complainant 
borough  within  sixty  days. 

V.  That,  within  four  months  after  the  approval  by  this  Com- 
mission of  all  the  foregoing  plans  and  specifications,  the  work 
proposed  thereunder  shall  be  finished  and  completely  installed 
by  the  respondent 

[11]  VI.  That  immediately  upon  the  approval  of  said  plans, 
specifications,  and  estimates,  a  new  schedule  df  rates,  with  de- 
tailed supporting  data,  shall  be  submitted  by  the  respondent  to 
the  Commission,  which  shall  be  based*  upon  the  payment  of  the 
cost  of  operation  of  the  plant  as  proposed  to  be  improved ;  an  al- 
lowance of  2  per  cent  for  depreciation  upon  the  present  value 
of  the  plant  as  herein  fixed  as  well  as  2  per  cent  upon  the  amount 
herein  ordered  to  be  expended ;  ^d  th^t  will  secure  a  return  of  8 
per  cent  upon  the  value  as  fixed  by  us  of  the  existing  plant,  in 
addition  to  the  amount  to  be  expended. 

Chairman  Ainey  did  not  participate  in  the  consideration  or 

finding  in  this  report  and  order. 
P.UJ5t.i9i8a 
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P£NNSYIiVANIA  PUBIilO  SBBVIOi:  OOBIMISSiaN. 

MARTHA  C.  MAGEB 

V. 

PENN  CENTRAL  LIGHT  &  POWER  COMPANY. 
[0<Mnplaint  Docket  Ko.  1581.] 

Payment  —  Disccntinuance  for  nonpayment, 

1.  A  rule  of  a  utility  company  reserving  the  right  to  discontinue 
its  service  without  notice,  in  case  the  comspmer  is  in  arrears^  is  unrea- 
sonable. 

Payment  —  Discontinuance  for  nonpayment  —  Bankruptcy. 

2.  Discontinuance  of  service  for  nonpayment  cannot  be  based  upon 
a  claim  discharged  by  bankruptcy. 

Payment  -^-  Discontinuance  —  Disputed  claim. 

3.  Nonpayment  of  a  customtmr's  bill  dpea  not  justify  l^e  disoon- 
tinuance  of  his  service  without  notice  where  the  claim  is  disputed. 

[April  1,  1918.] 
Complaint  demanding  the  restoration  of  service;  sustained* 

Ri}ling,  Commissioner:  The  Penn  Central  Light  &  Power 
Company,  the  respondent,  renders  electric  service  without  compe- 
tition to  the  public  in  the  city  of  Altoona.  It  has  properly  filed 
with  the  Commission  and  posted  its  schedule  of  rates,  and  its 
rules,  in  which  it  is  provided,  inter  alia,  as  followB: 

Payments. 

"10.  All  bills  will  be  rendered  and  payable  monthly  at  the 
office  of  the  company  within  ten  (10)  days  after  the  bill  is  mailed 
or  presented.  The  company  reserves  the  right  to  discontinue  its 
service  without  notice  in  case  the  consumer  is  in  arrears  of  the 
company's  bills  or  fails  to  comply  with  these  ruU}*  ajid  regula- 
tions." 

Rtdea  and  Regvlations  for  Electric  Light  and  Power. 

[1-3]  "14.  The  company  reserves  thp  right  to  discontinue  its 
service  without  notice  in  case  the  consumer  is  in  arrears  in  tbi^ 
payment  of  the  companys  bills,  pr  fails  to  (Koiaply  witii  theso 
rules  and  regulations." 

Pursuant  to  these  yules,  the  respondent  refused  aervi^  to  earn- 

plain^t,  Martha  C.  Hagee>  uiader  the  following  f&ots  established 

by  the  evidence: 
P.U.R.1018C. 
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Thomas  G.  Magee,  the  husband  of  complainant,  formerly  re- 
sided at  1203  Fourteentli  avenue,  where  he  was  engaged  in  the 
manufacture  of  ice  cream.  Eespondent  rendered  service  to  said 
Thomas  G.  Magee  at  his  ice  cream  factory,  stable,  and  residence. 

Having  failed  in  business,  he  filed  a  petition  in  bankruptcy 
December  5,  1913.  His  schedule  of  debts  included  the  claim  of 
respondent  for  about  $800  for  service  rendered  by  it  up  to  that 
date.  A  certificate  of  discharge  was  granted  said  bankrupt  on 
October  14,  1916,  discharging  him  of  all  debts  and  claims  which 
existed  on  December  5,  1918. 

After  tiie  filing  of  petition  in  bankruptcy  in  1913,  the  manu- 
facturing of  ice  cream  was  continued  at  the  same  place,  with  the 
knowledge  of  respondent,  by  Martha  0.  Magee,  complainant.  No 
change  was  made  in  the  accounts  of  respondent  for  the  continued 
service,  the  same  being  charged  to  Thomas  G.  Magee  as  formerly. 
Payments  were  made  thereon  out  of  the  business  as  then  carried 
on.  The  ice  cream  business  as  conducted  by  complainant  was 
discontinued  about  January  1, 1916.  ^ 

A  payment  was  made  to  respondent  in  September,  1913,  of 
$482.75,  by  its  accepting  a  note  of  Thomas  G.  Magee  for  that 
amount  for  ninety  days,  indorsed  by  his  brother,  Richard  Magee, 
on  which  $100  has  been  paid.  Witness  for  respondent  testified 
that  the  balance*  of  the  claim  of  respondent  on  March  1,  1917, 
against  Thomas  G.  Magee,  was  $836.63,  not  including  balance 
due  on  said  note.  If  said  note  were  included,  the  amount  would 
be  $1,324.91. 

The  said  Thomas  G.  Magee  denies  the  claim  of  respondent,  and 
testified  that  he  is  not  indebted  to  respondent  in  any  amount. 
The  dispute  between  the  parties  may,  in  part  at  least,  be  ex- 
plained by  the  fact  that  payments  made  for  service  after  the 
bankruptcy  were  applied  by  respondent  on  the  ac<k)unt  accruing 
prior  thereto. 

By  analyzing  the  accoimt  filed  by  respondent  and  marked  ex- 
hibit "C,**  it  would  appear  that  payments  made  after  December 
5,  1918,  amounting  to  $403.78,  were  applied  by  it  upon  its  ac- 
count for  service  rendered  prior  to  that  date.  Said  account,  how- 
ever, does  show  that  there  is  a  balance  due  respondent  from 
Thomas  G.  Magee  for  service  rradered  to  his  wife  after  Decem- 
ber 5,  1913. 

P.U.R.1018C. 
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No  service  was  rendered  by  respondent  to  either  the  complain- 
ant or  her  husband  during  the  year  1916.  Early  in  January, 
1917,  they  leased  a  dwelling  house  at  No.  908  Twentieth  avenue, 
the  lease  being  made  in  the  names  of  both.  On  January  12, 1917, 
after  the  lease  had  been  made,  the  said  Thomas  G.  Magee  signed 
an  application  to  respondent  for  service  to  their  new  residence, 
the  application  being  signed  in  the  name  of  the  wife  by  the  hus- 
band, with  her  authority,  and  a  deposit  of  $2  was  paid.  The 
complainant  and  her  husband  on  January  18,  1917,  moved  into 
their  new  home,  in  which  the  respondent  had  been  supplying 
service  to  a  former  tenant,  who  vacated  the  premises  without  no- 
tice to  respondent  and  whose  service  had  not  been  discontinued. 
The  respondent  sent  its  employee  to  the  premises  soon  after  they 
were  occupied  by  complainant,  with  instructions  to  read  the 
meter  and  remove  the  same.  When  this  employee  was  told  that  • 
an  application  had  been  signed  and  a  deposit  made,  the  meter 
was  not  removed.  The  respondent  was  later  denied  the  right  to 
remove  the  meter. 

The  application  for  ^rvice  was  referred  to  the  proper  officer 
of  the  company,  and  on  account  of  the  claim  against  Thomas  G. 
Magee  for  the  service  rendered  prior  to  1916,  was  refused,  and 
notice  of  such  refusal  was  given  to  the  husband  of  complainant. 

Current  was  furnishjed  at  the  house  of  complainant  until 
March  3, 1917,  when  respondent  had  the  service  wire  cut.  At  no 
time  was  any  bill  rendered  to  complainant,  nor  was  any  demand 
made  for  payment  of  this  service.  Complainant  offered  to  pay 
for  same,  but  such  payment  was  refused.  Payments  for  this  serv- 
ice, if  made,  would  have  been  paid  out  of  earnings  of  the  husband 
and  his  son,  the  complainant  having  no  funds  of  her  oVn. 

The  complaint  was  filed  July  2,  1917.  The  deposit  of  $2 
made  when  the  application  was  signed  was  returned  to  complain- 
ant by  registered  letter  after  the  complaint  was  filed. 

Respondent  in  its  answer  contends  that  it  has  the  right,  imder 
its  rules,  to  refuse  service  to  premises  designated  in  the  applica- 
tion, on  account  of  its  claim  against  Thomas  G.  Magee,  alleging 
that  the  making  of  the  application  therefor  in  the  name  of  the 
wife  was  a  mere  subterfuge,  that  the  appli<iation  was  really  the 
application  of  Thomas  G.  Magee. 

On  account  of  the  conclusion  we  have  reached  we  do  not  deem 
P.U.R.1918C. 
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it  necessary  to  pass  upon  the  claim  made  by  respondent  that  the 
application  of  Martha  0.  Magee  was  not  made  in  good  faith. 

We  are  of  opinion  that,  under  all  of  the  facts  as  disclosed  by 
the  evidence,  respondent  should  not  refuse  its  service  at  the  new 
residence  of  complainant  as  applied  f  or,  and  that  the  application 
of  the  rule  under  which  it  seeks  to  refuse  such  service  is  unrea- 
sonable. So  much  of  its  account  against  Thi^nas  G.  Magee  as 
was  owing  on  December  6,  1913,  was  disdiarged  by  operation  of 
law,  and  cannot  be  assigned  as  a  reason  for  refusing  service  in 
the  future.  The  respondent  extended  credit  to  Thomas  G.  Magee 
after  December  5,  1913,  by  charging  to  him  the  service  rendered 
to  his  wife  in  the  business  carried  on  by  her  with  its  knowledge, 
and  it  also  applied  payments  made  out  of  the  business  so  carried 
on  by  her  on  its  account  scheduled  in  the  bankruptcy  proceedings. 
With  its  account  for  services  rendered  prior  to  December  5,  1913, 
unpaid,  the  respondent  might  have  protected  itself  for  the  pay- 
ment of  service  rendered  thereafter  by  enforcing  its  rule,  either 
requiring  security  or  the  payment  of  a  deposit  At  most  it  was 
not  required  to  furnish  service  for  more  than  one  month  on  credit. 

Thomas  G.  Magee  failed  in  business.  He  surrendered  his 
property  to  the  law  in  satisfaction  of  his  debts.  Eespondent 
could  not  have  questioned  his  integrity  or  good  faith,  otherwise 
it  would  not  have  extended  credit  thereafter  to  him  for  the  serv- 
ice it  rendered  to  his  wife.  The  entire  elaim  of  respondent,  what- 
ever it  may  be,  however,  is  disputed.  It  should  not  ask  to  sit  in 
judgment  in  its  own  case. 

The  complaint  is  sustained,  and  an  order  will  be  issued  re- 
quiring respondent  to  render  the  service  asked  for  in  the  applica- 
tion. 


WISCONSIN  RAILROAD  COMMISSION.     . 

BE  WISCONSIN  GAS  &  ELECTEIC  COMPANY. 
[U-1176.] 

Mletum  —  OoB  —  Emergency  relief, 

1.  It  is  unnecessary  to  authorize  emergency  relief  with  a  view  of 
putting  a  gas  company  on  the  same  financial  basis  which  obtained  in 
a  year  during  which  it  had  a  gross  income,  even  after  making  ample 
provision  for  depreciation,  of  about  10  per  cent  on  the  cost  of  its  prop- 
erty. 

P.U.R.1918C.  _    .        .. 
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Return  —  Gas  —  Emergency  relief  —  Factors  considered, 

2.  In  determining  whether  emergency  relief  should  be  granted  a 
gas  company,  the  Wisconsin  Commission  considered  not  only  the  in- 
creased price  of  coal,  but  the  facts  that  the  company  had  borne*  the 
burden  of  increased  prices  for  a  considerable  period  for  which  no  re- 
lief was  available;  that  the  cost  of  labor  had  increased,  and  that  ma- 
terials other  than  fuel  had  also  increased. 

Return  —  Reason/ihleneas  —  Policy. 

3.  While  it  is  desirable  that  public  utility  rates  be  as  low  as  con- 
sistent with  the  cost  of  securing  capital,  they  must  not  be  so  low  as  to 
increase  the  cost  of  securing  it,  or  as  to  make  it,  in  war  time,  almost 
impossible  to  get. 

[March  30,  1918.] 

Application  for  authority  to  increase  rates ;  granted. 

By  the  Commission:  Application  in  the  above-entitled 
matter  was  filed  with  the  Commission  September  21,  1917,  in 
the  form  of  a  cross  petition  and  answer  to  a  complaint  previously 
filed  by  the  city  of  Kenosha  against  the  Wisconsin  Gas  &  Elec- 
tric Company,  which  complaint  alleged,  among  other  things, 
that  gas  rates  in  Kenosha  were  excessive  and  discriminatory  by 
comparison  with  the  rates  charged  in  the  city  of  Racine. 

Hearings  on  this  application  were  held  at  Madison,  October 
24,  1917,  and  December  3,  1917.  The  company  was  represented 
by  Van  Dyke,  Shaw,  Muskat,  &  Van  Dyke;  the  city  of  Eacine 
by  E.  R.  Burgess,  city  attorney;  and  the  city  of  Kenosha  by 
John  C.  Slater,  city  attorney. 

Applicant  alleges  that  the  increased  cost  of  furnishing  gas 
service  has  been  such  that  immediate  relief  is  needed,  and  asks 
that  an  ad  interim  order  be  entered  granting  such  relief,  pend- 
ing the  decision  of  the  Commission  in  the  matter  of  the  com- 
plaint brought  by  the  city  of  Kenosha.  Following  the  hearing, 
briefs  were  submitted  on  behalf  of  the  various  parties  interest- 
ed. On  behalf  of  the  city  of  Racine  a  brief  was  submitted  tend- 
ing to  show  that  the  valuation  of  the  company's  property  is  very 
much  less  than  the  amount  used  by  the  company  in  its  computa- 
tions, which  is  stated  to  have  been  obtained  by  adding  to  a 
valuation  made  by  this  Commission  in  connection  with  a  former 
proceeding  the  net  additions  made  subsequent  to  that  valuation, 
and  tending  to  show  that  the  company  has  earned  an  excessive 
return  over  a  period  of  a  number  of  years,  and  that  these  fact^ 
lead  to  the  conclusion  that  emergency  relief  is  not  required. 

We  do  not  believe  it  is  necessary,  in  connection  with  this  pro- 
ceeding, to  review  with  any  degree  of  completeness  the  fact^^jflj  bvGoOQlc 
PU.K.ioisc.  O 
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to  the  valuation  of  the  property  or  the  rate  of  return  which  has 
been  earned  in  the  past.  The  following  tables  contain  the  in- 
come accounts  of  the  Racine  and  Kenosha  gas  divisions  of  the 
Wisconsin  Gas  &  Electric  Company  for  the  last  four  fiscal  years, 
for  "which  reports  have  been  filed  with  the  Commission : 

INCOME  ACCOUNTS— RACINE  GAS  DIVISION.  WISCONSIN  GAS  ft  ELECTRIC 

COMPANY. 


Operating  Revenuee. 


rommerclal  earnings 
Industrial  earnings  .. 
Power  earnings  


Total  earnings  from  gas  

Earnings  from,  residuals  (net)   

Miscellaneous  earnings  from  operation 

Total  opera  ting  revenues 

Operating  Expenses. 

Production    

Distribution   

Commercial  

General    

Undistributed    


Total  of  above  items 

Depreciation    

Taxes    


Total  operating  expenses 


Net  operating  revenue 
Nonoperating  revenues  ... 


Gross  income 


Tear  Ended  June  M 


1914. 

1916. 

1916. 

1017. 

1230.154.98 

18,232.25 
6,261.97 

26;578*.45 

5.077.71 

$240,794.47    $261,715.7» 
30.763.26       44,295.55 
3.626.19,        2.885.36 

$254,649.20 
170,017.51 
»  8,959.58 

$268,399.89    $275,183.92 
142.014.64;    179.017.84 
»33,255.06;    

$308,896.70 
266.627.24 

$415,707.13 

1217.362.49 
18,683.51 

16,060.53 

16.196.88 

8,985.51 

$877,169.37 

$199,898.29 
12,414.11 
16.045.10 
15.687.16 

8,756.08 

$454.2W.'W 

$222,885.48 
18.210.94 
17,553.26 
18,097.84 
10,990.75 

$675.528.9# 

$807,044.17 

20.248.94 

18,851.84 

25.599.8^ 

6.606.33 

1272.278.90 
17.091.09 
18,782.44 

$252,710.74 
19,540.52 
22,787.69 

$287,687.77 
22,095.56 
23.390.38 

$378,350.64 
22.427.8^ 
16.256.21 

1808,152.43 

$295,038.96 

$338,178.71 

$417,034.74 

$107,554.70 
3.584.92 

$82,120.42 
4,956.33 

$121,028.06 
9,278.69 

$158,489.20 
6.871.21 

1111,139.62 

$87,076.75 

$130,306.74 

$165,360.41 

INCOME  ACCOUNTS-KENOSHA  GAS  DIVISION.  WISCONSIN  GAS  ft  ELEC- 
TRIC COMPANY. 


Operating  Revenues. 

Tear  Ended  June  80 

• 
4. 

1914. 

1915. 

1916.      ; 

1917. 

Commercial   earnings   .•. 

$108,116.21 
15,614.29 

$109,369.74 

14,817.84 

1 

$121,154.16 

20,538.27 

26,929.6& 

Tndustrial  eaminsrs 

Power  earnings 

Total  eamlnss  from  sas 

$128,729.50 

128.66 

$124,177.08 

$141,692.42 

$160,626^4 

■'Earnings  from   rosiduals    (net)    

Miscellaneous  earnings  from  operation 

•  .. 

Total  oiMratinir  revenues 

$123,858.16 

$85,013.96 
9.226.47 
6.703.77 
5.005.44 
8,168.84 

$124,177.08 

$84,957.24 

4.866.84 
6,579.13 
5,3S3..^7 
3,212.70 

$141,692.42 

$81,485.20 
7.212.69 
8,516.17 
5,959.18 
4.901  .fifti 

$160,626.94 

Operating  Expenses, 
Production    

$41,871.0$ 

Distribution    

^;243.1T 

Commercial 

10.817.24 

General 

8.876.1$ 

Undistributed    

4,973.64 

Total  of  above  items  

$59,117.98 
13,411.34 
6,020.51 

$54,999.48 

13.414.78 

7.131.49 

$57,323,801 
18.138.02 
10.308.87 

$78,181.24 

TVpreclatlon     

Taxes    

16.530.88 
13,649.67 

Total  operating  expenses  

$78,549.83 

$75,545.75 

$86,770,691 

$108,361.79 

Net  operating  revenue 

$45,308.33 
1,230.46 

$48,631.33 
1,178.08 

$55,921.73 
2.346.91 

$52.265.1S 

Nonoperating  revenues  

4,880.87 

Gross  Income  

$46,538.79 

$49,809.41 

$58,268,641 

$S7446.0t 

»  Deficit. 
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The  coxnpany^s  exhibit  "A/*  based  upon  the  valuation  pre- 
viously mentioned  and  with  the  addition  of  net  capital  expend- 
itures as  reported  to  the  Eailroad  Commission  since  that  date, 
indicates  a  cost  new  of  the  Racine  plant  of  $1,362,726,  and  of 
the  Kenosha  plant  of  $739,041  as  of  June  30,  1917.  In  con- 
nection with  the  tables  shown  above  it  will  be  noted  that  the  ac- 
count, "Miscellaneous  earnings  from  operation,"  shows  deficits 
for  the  years  1914  and  1915  for  the  Racine  plant.  This  con- 
dition appears  to  have  been  due  to  an  adjustment  of  the  residuals 
accounts  in  accordance  with  an  inventory  taken  May  25,  1914. 
In  connection  with  its  report  to  the  Commission  for  the  year 
1914,  the  company  made  the  following  statement: 

"Our  book  value  showed  $51,205.04  more  coke,  tar,  and 
ammonia  than  actual  stock,  same  being  a  clerical  error  in  charg- 
ing our  residuals  improperly.  All  coal  carbonized  at  the  rate 
of  $1.10  per  ton  will  be  charged  to  miscellaneous  revenue  until 
said  amount  is  properly  taken  care  of  on  our  books.'' 

It  appears,  therefore,  that  at  least  for  the  year  1915  operat- 
ing results  were  much  better  than  would  be  indicated  by  the 
amount  of  gross  income  for  the  Racine  plant  reported  for  that 
year. 

The  provision  which  the  company  has  made  for  depreciation 
is  apparently  somewhat  low ;  but  even  with  consideration  given 
to  the  reasonableness  of  making  a  larger  provision  for  deprecia-  ' 
tion  than  appears  in  the  income  accounts  above,  it  is  clear  that 
the  Kenosha  and  Racine  plants  during  the  four  years  exhibited 
in  the  foregoing  tables  made  a  very  favorable  showing.  In  so 
far  as  the  history  of  operations  prior  to  June  30,  1917,  has  a 
bearing,  therefore,  we  are  not  convinced  that. the  condition  has 
been  such  as  would  warrant  the  Commission  in  granting  emer- 
gency relief  on  account  of  unfavorable  conditions  of  a  temporary 
or  minor  nature.  When  we  come  to  the  conditions  existing  since 
June  30th,  however,  the  situation  is  somewhat  different.  Data 
submitted  by  the  petitioner  in  connection  with  the  case  show 
the  amount  available  for  depreciation  and  return  by  months 
from  July  1,  1917,  to  January  31,  1918,  as  follows: 

July    $16,214.58 

August 2,176.12 

September    ^ 8,106.54 

October     19,034.61 

P.U.R.1918C.  r.  .  . 
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November     $7,685.38 

December    18,924.00 

January   3,660.47 

Total    $74,701.70 

For  the  thirteen  months  ended  January  31,  1918,  the  total 
available  for  depreciation  and  interest  for  the  Lake  Shore  divi- 
sion was  $169,559.95. 

During  the  year  ended  June  30,  1917,  the  company  reported 
65,351  tons  of  coal  carbonized  and  a  gas  yield  per  poimd  of  coal 
of  4.78  cubic  feet.  The  yield  of  gas  has  varied  somewhat  since 
the  close  of  the  last  fiscal  year,  due  in  part  to  the  character  of 
the  coal  received  under  the  plan  of  pooling  coal  stocks  at  Lake 
Erie  points,  and  in  part  to  deterioration  in  coal  stored  at  Racine. 
It  is  stated  that  for  the  month  of  January,  1918,  the  yield  was 
only  4.12  cubic  feet  per  pound  of  coal.  During  the  year  ended 
June  30,  1917,  the  cost  of  coal  per  ton  at  the  plant  was  reported 
as  $3.28,  although  as  computed  from  the  amount  charged  to  pro- 
duction expense  for  coal  carbonized  the  average  price  was  $3.54. 
Upon  the  basis  of  the  reported  cost,  the  cost  of  coal  carbonized 
per  thousand  cubic  feet  of  gas  made  was  34.2  cents,  and  upon 
the  basis  of  the  cost  as  computed  it  was  37  cents.  The  company^s 
report  shows  that  about  6.4  per  cent  of  the  gas  was  lost  and  un- 
accounted for  during  the  past  year,  so  that  upon  the  basis  of  gas 
sold  the  coal  cost  would  amount  to  about  36.7  cents  at  a  price 
of  $3.28  per  ton,  and  39.6  cents  at  a  price  of  $3.54  per  ton. 

During  the  summer  and  fall  of  1917,  the  company  experienced 
considerable  difficulty  in  obtaining  a  supply  of  gas  coal,  and, 
while  it  has  obtained  sufficient  coal  to  carry  it  through  the  closed 
season,  it  appears  from  the  testimony  that  this  coal  is  not  of  as 
good  a  grade  as  was  previously  used  in  its  gas  plant  It  appears 
that  out  of  purchases  of  approximately  80,000  tons,  about  80,000 
tons  were  made  at  a  price  such  that  the  cost  unloaded  at  Racine 
was  $7.60  per  ton  and  the  greater  part  of  the  balance  at  a  price 
which  made  the  cost  at  Racine  $6.35  per  ton.  The  company's 
exhibit  "G^^  places  the  average  coal  cost  for  the  period  from 
October,  1917,  to  April,  1918,  at  $6,768  per  ton,  which  is  ap- 
proximately the  figure  which  would  be  obtained  by  weighting 
the  purchases  mentioned  above  by  the  cost  price. 

On  the  basis  of  a  price  of  $6.77  per  ton  and  a  yield  as  good  as 
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•that  obtained  during  the  year  ended  June  80,  1917,  liie  cost  of 
coal  carbonized  per  thousand  cubic  feet  of  gas  made  would  bo 
about  70.7  cents,  and  per  thousand  cubic  feet  of  gas  sold  about 
76.5  cents.  These  comparative  figures  may  be  perhaps  more 
clearly  expressed  in  tabular  form  as  below : 


OoBt  p«r  H  ou.  it.  made 
Cost  per  M  cii.  ft.  sold 


At  $3.29  per  Toil 


At  $3.54  per  Ton. 


34.2  oenta 
36.7  cents 


37     cents 
39.6  cents 


At  $6  J7  per  Ton. 


70.7  cents 
75.5  cents 


From  this  it  appears  that  the  effect  of  the  increased  price  at 
which  the  company  has  been  compelled  to  buy  its  coal  has  been 
to  increase  the  cost  of  gas  per  thousand  cubic  feet  sold  by  be- 
tween 35.9  cents  and  38.8  cents,  without  taking  into  considera- 
tion any  decrease  in  the  yield  from  the  average  yield  obtained 
during  the  last  fiscal  year. 

The  company  has  had  difficulty  on  account  of  fires  in  its  coal 
pile,  which  have  had  the  effect  of  loweriiig  the  quality  of  coal 
used  and  decreasing  the  amount  of  gas  produced  per  pound  of 
coaL  During  February,  1918,  the  water  gas  plant  at  Kenosha 
was  placed  in  operation,  and  during  that  month  the  results  of 
operation  showed  a  considerable  deficit.  During  January,  1918, 
the  amount  available  for  return  and  for  depreciation  was  ap- 
proximately sufficient  to  cover  the  chai^  to  operating  expenses 
for  depreciation  only,  so  that  on  the  basis  of  the  month  of  Jan- 
uary, 1918,  there  was  nothing  available  for  return  on  investment. 

The  situation  with  regard  to  residuals  is  that  the  net  revenue 
per  ton  of  coke  sold  has  increased  substantially  $2.  The  amount 
of  marketable  coke  has  been  slightly  less  than  1,000  pounds  per 
ton  of  coal  carbonized,  although  certain  of  the  data  before  us 
indicate  that  under  present  operating  conditions  the  amount  of 
marketable  coke  is  less  than  that  formerly  obtained.  As  an  off- 
set to  this,  consideration  must  be  given  to  the  fact  that  breeze 
which  formerly  had  little  value  is  now  marketable  at  substan- 
tially increased  prices.  An  increase  of  $2  per  ton  in  the  price 
of  coke,  tiierefore,  would,  in  effect,  reduce  the  gross  price  of  coal 
$1  per  ton,  which  would  amount  to  10.4  cents  per  thousand  cubic 
feet  made,  or  11.1  cents  per  thousand  cubic  feet  sold.  On  this 
basis  the  net  increase  in  the  cost  of  gas,  due  to  the  increased 
P.U.R.1918C.  ^  T 
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price  of  coal,  would  amount  to  between  24.8  cents  and  27.7, 
cents  per  thousand  cubic  feet  sold. 

[1]  We  do  not  believe  it  necessary  to  authorisse  emergency 
relief  in  this  case  with  a  view  to  putting  the  company  on  the 
same  financial  basis  which  obtained  during  the  fiscal  year  ended 
June  30,  1917.  During  that  period  the  company  had  a  gross 
income  from  Eacine  and  Kenosha,  even  after  making  what  ap- 
pears to  be  ample  provision  for  depreciation,  of  about  10  per 
cent  on  the  cost  of  its  Racine  and  Kenosha  gas  properties. 

[2]  If  consideration  were  to  be  given  only  to  the  increased 
price  of  coal,  after  offsetting  earnings  from  the  sale  of  residuals, 
it  appears  that  about  15  cents  per  thousand  cubic  feet  would 
constitute  a  fair  measure  of  relief  to  be  afforded.  However, 
there  are  other  factors  which  must  be  considered  in  judging  of 
what  the  company's  actual  situation  will  be  imder  the  terms  of 
this  order.  First,  is  the  fact  that  for  the  month  of  January, 
1918,  after  providing  for  depreciation,  the  amount  available 
for  return  was  practically  nothing,  and  that  for  the  month  of 
February  the  showing  was  much  worse.  Second,  is  the  fact  that 
the  company  has  borne  the  burden  of  increased  prices  for  a  con- 
siderable period  for  which  no  relief  is  available.  Third,  is  the 
fact  that  coal  is  not  the  only  expense  which  has  increased.  Data 
submitted  by  the  company,  for  example,  show  the  following 
changes  in  labor  expenses  of  production  comparing  the  months 
of  January,  1917,  and  January,  1918 : 


1917. 

1918. 

Retort  house  labor  

$2,747.01 
724.84 
168.80 
490.89 

$4,867.08 

Purifying  labor 

1,076.54 
667.07 

Miscellaneous  labor 

Labor  maintaining  coal  gas  apparatus 

577.61 

$4,131.54 

$7,087.30 

The  above  do  not  include  all  labor  charges  to  production,  but 
are  simply  the  labor  charges  shown  separately  on  the  company's 
monthly  reports.  Taken  by  themselves,  however,  they  show  an 
increase  per  thousand  cubic  feet  of  gas  made  of  from  7.7  cents 
to  11.5  cents,  or,  on  the  basis  of  sales,  about  4  cents  per  thousand 
cubic  feet.  It  is  too  well  known  that  labor  expenses  are  increas- 
ing to  require  demonstration  to  show  that  labor  expenses  of  the 
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compsnj  in  general  will  almost  certainly  be  higher  per  unit  of 
salea  during  the  current  year  than  they  were  during  last  year. 

Fourth,  is  the  fact  that  materials  other  than  fuel  used  in  the 
operation  of  the  gas  utility  have  increased  in  price  in  keeping 
with  the  general  increase  in  prices  which  has  recently  taken 
place. 

While  it  is  true  that  the  company  has  enjoyed  a  prosperous 
business  in  past  years,  we  think  that  the  case  is  clear  that  emer- 
gency relief  to  the  extent  of  20  cents  per  thousand  cubic  feet  of 
gas  sold  should  be  afforded.  In  this  connection  it  is  of  interest 
to  note  the  results  of  operation  of  the  Wisconsin  Gas  &  Electric 
Company  in  all  departments  for  the  first  two  months  of  the  year 
1918,  although  it  is  not  the  purpose  of  this  case  to  aSard  relief 
in  the  form  of  increased  gas  rates  on  account  of  an  unfavorable 
showing  of  other  departments.  The  net  income  of  the  company 
for  the  first  two  months  of  1918  amounts  to  $12,525.25  made  up 
as  follows: 

Railway   $1,138.81 

El6ctric 20,784.26 

Heating    5,256.30 1 

Gas   4,141.521 

1  Deficit. 

[3]  The  gross  income,  that  is,  the  total  amount  available  for 
return,  was  $14,281.39.  If  these  two  months  are  fairly  indic- 
ative of  what  the  conditions  will  be  for  the  year,  this  would 
indicate  a  gross  income  for  the  year  of  approximately  $85,000. 
With  a  cost  of  reproduction  for  the  gas  department  alone  of  about 
$2,100,000,  it  is  apparent  that  the  return  for  the  entire  company, 
unless  there  is  a  decided  change  in  conditions,  will  be  much  less 
than  a  fair  return  upon  its  property.  Nothing  is  to  be  gained 
in  the  long  run  by  denying  relief  which  is  necessary  to  sustain 
the  company^s  credit.  While  it  is  desirable  that  public  utility 
rates  be  as  low  as  consistent  with  the  cost  of  securing  capital,  it 
must  not  be  overlooked  that  rates  which  are  too  low  really  in- 
crease the  cost  of  securing  capital,  and,  in  times  like  the  present^ 
make  it  almost  impossible  to  secure  the  capital  needed  for  de- 
velopment and  extension. 

Eased  upon  conditions  existing  in  January,  1918,  and  leaviug 
out  of  consideration  the  fact  that  February,  due  in  part  to  causes 
which  may  be  considered  decidedly  abnormal,  resulted  in  a  mucb 
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worse  showing  than  did  January,  the  relief  of  20  cents  per  thou- 
sand cubic  feet  would  enable  the  company  to  earn  about  6  per 
cent  upon  a  value  equivalent  to  the  estimated  cost  of  reproduction 
of  its  gas  properties  in  Eacine  and  Kenosha.  We  anticipate  that 
the  actual  results  for  a  year's  operation  under  present  conditions 
will  be  somewhat  less  favorable  than  this. 

Service  conditions  which  have  been  very  serious  have  made  it 
B,  question  how  much  relief  should  properly  be  afforded,  par- 
ticularly in  the  city  of  Kenosha.  Our  records  indicate,  however, 
that  these  service  conditions  have  been  cleared  up.  During  the 
time  that  service  was  unsatisfactory,  the  company  was  carrying 
the  burden  of  increased  costs,  and  we  believe  that  it  is  fair  to 
afford  it  relief  now  as  outlined  in  this  order.  The  relief  herein 
afforded  cannot  properly  be  made  effective  for  any  gas  whidi 
may  have  been  delivered  by  the  date  of  this  order.  The  order 
will  provide,  however,  for  relief  for  a  limited  period  on  substan- 
tially all  gas  sold  following  the  date  of  the  order. 

It  is  therefore  ordered  that  the  Wisconsin  Gas  &  Electric  Com- 
pany be  and  the  same  hereby  is  authorized  to  place  in  effect  a 
charge  of  20  cents  per  thousand  cubic  feet  of  gas  sold  in  Kacine 
and  Kenosha  in  addition  to  its  present  rates. 

It  is  further  ordered  that  the  surcharge  herein  authorized  shall 
be  effective  for  a  period  of  six  months  for  each  consumer  for  gas 
sold  following  the  next  meter  reading,  taken  in  accordance  with 
the  company's  regular  meter  reading  policy  subsequent  to  the 
date  of  this  order. 

It  is  further  ordered  that  customers  be  kept  as  nearly  as  pos- 
sible in  the  same  rotation  for  meter  reading,  so  that  the  effect 
of  this  order  shall  be  to  make  the  surcharge  effective  for  a  period 
of  six  months  for  each  customer,  and  for  not  more  than  six 
months  for  any  customer. 

It  is  further  ordered  that,  upon  the  expiration  of  the  period 
herein  fixed,  rates  as  in  effect  January  1,  1918,  shall  be  in  all 
respects  restored  unless  this  order  is  further  modified  by  action 
of  the  Commission. 

The  Oommisdioii  retains  jurisdiction  to  alter,  amend,  or  re- 
voke this  order  at  any  time,  as  conditions  may  watrant. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  March,  1918. 

Railroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Commisaoners. 
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GAI/IFORNIA  RAHiROAD  COMMISSION. 

BE  FAIR  OAKS  lERIGATION  DISTRICT. 
[Decision  No.  5163;  Application  No.  2044.] 

Valuation  —  Coat  to  present  oumers  —  Foreclosure  sale, 

1.  The  price  paid  for  a  water  Bystem  at  a  foreclosure  sale,  although 
to  be  given  some  consideraticm  in  determining  what  would  constitute  a 
just  compensation  to  the  present  owners  for  the  property,  cannot  be 
considered  as  fixing  its  sale  value. 

Valuation  —  Rights  of  way  —  Adjoining  land  as  hasis  —  Propriety. 

2.  The  value  of  rights  of  way  amounting  to  easements,  and  not 
ownership  in  fee,  should  be  given  some  consideration  in  fixing  the  pur- 
chase price  to  be  paid  for  a  water  system,  but  it  would  be  inequitable 
to  base  this  value  on  the  value  of  adjoining  lands,  where  the  only  evi- 
dence on  the  question  of  value  was  based  on  a  use  of  the  surface,  to 
which  the  utility  had  no  title,  for  agricultural  piirposes. 

VatuatUm  —  Sale  —  Net  earnings  —  Consideration. 

3.  In  determining  the  just  compensation  to  be  paid  for  a  utility's 
property,  the  California  Commission  will  consider  the  earnings  of  the 
company,  and  accord  this  elemoit  such  weight  as  the  evidence  appears 
to  justify. 

VaUuation  —  Sale  —  Water  —  Whole  system. 

4.  The  finding  fixing  the  compensation  to  be  paid  for  a  water  dis- 
tributing system  to  pass  as  a  whole  must  be  a  finding  of  the  value  of 
the  properties  and  rights  as  a  unit. 

[February  27,  1918.] 

Application  of  Fair  Oaks  Irrigation  District  to  fix  the  com- 
pensation to  be  paid  for  the  water  distributing  system  owned  by 
O.  A.  Robertson  in  Fair  Oaks ;  compensation  to  be  paid  fiied  at 
$62,500^ 

Appearances :  Frank  F.  Atkinson,  of  Elliott  &  Atkinson  for 
Fair  Oaks  Irrigation  District ;  White,  Miller,  If  eedham,  &  Har- 
ber  for  O.  A.  Robertson. 

By  the  Commission :  This  is  a  proceeding  to  fix  and  deter- 
mine the  just  compensation  to  be  paid  by  Fair  Oaks  Irrigation 
District  for  a  certain  water  distributing  system  which  is  now 
being  operated  in  the  county  of  Sacramento,  state  of  California, 
under  the  name  of  O.  A.  Robertson  Fair  Oaks  Water  Service. 

Following  is  a  description  of  the  property  involved  herein, 
which  description  was  submitted  by  the  counsel  for  Fair  Oaks 
Irrigation  District  and  utility : 
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All  that  certain  water  distributing  system,  together  with  all 
pipes,  main  line,  and  laterals,  valves,  water  connections,  taps, 
and  meters  of  every  kind,  nature,  and  description ;  together  with 
all  materials,  equipment,  tools,  and  personal  property,  water 
rights,  water  contracts,  privileges,  and  other  property  of  every 
kind,  nature,  and  description  belonging  thereto  and  used  in  con- 
nection with  said  water  pipe  system;  together  with  all  rights  of 
way  acquired  and  belonging  to  said  system  now  being  situated 
and  located  in  Fair  Oaks  tract,  Fair  Oaks  town  site.  Fair  Oaks 
addition  No.  1,  and  elsewhere  in  the  county  of  Sacramento,  Gali- 
iomia. 

All  of  which  property  is  more  particularly  described  in  the 
decree  of  foreclosure,  rendered  by  the  superior  court  of  the  coun- 
ty of  Sacramento,  state  of  California,  and  dated  the  20th  day  of 
October,  1916,  in  the  action  entitled  "Sacramento  Valley  Bank 
&  T.  Co.  V.  American  Irrig.  Co.,''  suit  No.  18,534,  and  also  de- 
scribed in  that  certain  Commissioner's  deed,  dated  December  11, 

1916,  made  by  F.  J.  Holland,  Commissioner,  to  O.  A.  Robert- 
son and  recorded  January  25,  1917,  in  voliune  461  of  deeds,  at 
page  204  of  the  records  of  Sacramento  county* 

Hearings  were  held  at  Sacramento  on  September  21  and  22, 

1917,  at  which  hearings  testimony  was  introduced  on  behalf  of 
the  irrigation  district,  the  utility,  and  the  Commission's  en- 
gineers for  the  purpose  of  establishing  the  value  of  the  distribut- 
ing system  sought  to  be  purchased.  A  further  hearing  was  held 
in  San  Francisco,  at  which  time  certain  differences  as  to  the 
amount  of  property  involved  in  the  various  laterals  as  set  forth 
by  the  appraisal  of  the  Conmiission's  engineers  and  the  appraisal 
of  the  engineers  for  the  utility  were  explained  and  tiie  correct 
amount  set  forth.  At  that  time  counsel  for  both  parties  pre- 
sented their  arguments  as  to  what  they  considered  a  just  and 
reasonable  compensation  for  the  property  involved. 

O.  A.  Robertson  Fair  Oaks  Water  Service  is  engaged  in  sup- 
plying water  for  irrigation  and  domestic  purposes  to  the  territory 
in  and  around  Fair  Oaks,  Sacramento  county,  California.  The 
present  water  system  now  owned  by  the  O.  A.  Robertson  Fair 
Oaks  Water  Service  is  a  development  of  a  water  system  started 
in  1896  by  the  Howard- Wilson  Publishing  Company  of  Chicago, 

whidi  company  was  the  owner  of  practically  all  of  the  lands 
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which  are  within  the  boundaries  of  Fair  Oaks  Irrigation  Dis- 
trict. As  a  colonization  project  the  Howard-Wilson  Publishing 
Company  owned  both  the  land  involved  and  the  water  for  the 
irrigation  of  said  land.  Certain  testimony  was  offered  in  this 
proceeding  which  tended  to  show  that  the  purchasers  of  the  land 
from  the  Howard-Wilson  Publishing  Company  not  only  paid  a 
price  which  included  a  suflScient  sum  to  pay  for  the  irrigation 
system,  its  pipe  lines,  and  laterals,  but  also  that  there  had  been 
a  direct  representation  on  the  part  of  the  Howard-Wilson  Com- 
pany that  this  water  system  and  its  water  rights  were  the  prop- 
erty of  the  colonists.  This  line  of  testimony  was  introduced  for 
the  purpose  of  showing  an  equity  on  the  part  of  the  present  land- 
owners in  the  system.  No  claim  is  made  that  the  owners  of  the 
land  have  any  l^gal  title  in  the  utility  property.  In  fact,  the 
application  of  the  irrigation  district  recites  that  the  water  dis- 
tributing system  is  now  owned  by  O.  A.  Robertson. 

[1]  It  is  Tinnecessary  to  recite  the  history  of  this  irrigation 
system  in  any  great  detail.  It  is  sufficient  to  say  that  from  1896 
down  to  1916  the  property  and  the  irrigation  thereof  were 
handled  through  various  sales  agents  and  successors  of  Howard- 
Wilson  Company,  and  that  finally  for  a  nonpayment  of  the  in- 
terest on  certain  outstanding  bonds  for  which  the  distributing 
system  stood  as  security,  0.  A.  Robertson  representing  certain 
bondholders  purchased  this  system  in  1916,  at  a  sale  on  foreclo- 
sure, and  has  ever  since  and  now  is  the  owner  thereof.  The 
cost  of  this  system  to  O.  A.  Robertson  at  the  foreclosure  sale 
was  $37,671.47.  This  purchase  price  was  contributed  by  the 
owners  of  $62,000  worth  of  bonds.  Testimony  was  adduced  by 
counsel  for  the  irrigation  district,  showing  this  original  cost  to 
the  present  owners,  which  fact  must  be  given  some  consideration 
in  determining  what  would  constitute  a  just  compensation  for 
that  property,  but  serious  consideration  cannot  be  given  to  the 
proposition  that  the  price  paid  for  property  at  a  forced  sale 
should  determine  the  value  of  that  property  or  the  just  compen- 
sation to  be  paid  to  the  owner  thereof. 

In  addition  to  the  testimony  offered  by  the  irrigation  district 
upon  the  question  of  ec[uitable  matters  to  be  taken  into  consid- 
eration and  the  original  cost  to  the  utility,  an  appraisal  was 
presented  by  Stephen  E.  Kieffer,  an  engineer  called  as  witness 
P,U.R.1918C.  56 
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for  the  district.  This  inventory  was  based  upon  the  original 
cost  as  far  as  possible,  and  where  these  costs  were  unavailable 
a  reproduction  cost  new  was  the  basis  for  the  appraisal.  In 
addition  to  the  valuation  upon  these  theories,  Mr.  Baeffer  also 
testified  that,  in  his  opinion,  the  actual  value  of  the  system  to 
the  Fair  Oaks  Irrigation  District  was  less  than  the  appraised 
value,  for  the  reason  that  some  of  the  pipes  of  the  present  sys- 
tem must  be  removed  and  replaced  in  order  that  the  property 
bought  may  render  eflScient  service  to  the  irrigation  district 
This  so-called  actual  value  to  the  irrigation  district  was  fixed  by 
him  at  $60,993. 

Appraisals  of  the  property  were  also  presented  at  the  hearings 
by  Geo.  S.  Nickerson  and  Albert  Givan,  engineers,  representing 
0.  A.  Eobertson,  and  by  Milo  H.  Brinkley,  one  of  the  Commis- 
sion's hydraulic  engineers.  A  summary  of  these  appraisals  is 
as  follows : 


■ 

Reproduction 
Cost. 

Reproduction 

Cost,  Less 
Depreciation. 

NickersozL    

$140,645.00 
*  127,890.66 

$89,329.00 

Kieflfer    

72,477.00 

CoTniniHsion's  engineers    

73,484.00 

[2]  In  a  subsequent  estimate,  corrections  were  made  to  Nick- 
erson's  estimate,  raising  his  figure  for  reproduction  cost  less  de- 
preciation to  $90,673.  Corrections  to  Kieffer's  estimate  made 
his  figure  $73,293.  Nickerson  included  in  his  appraisal  an  esti- 
mate for  right  of  way,  amounting  to  $4,551,  no  estimate  having 
been  made  for  right  of  way  by  the  other  engineers.  This  right 
of  way  estimate  not  only  included  land  through  private  property, 
but  also  in  the  public  highway,  it  being  contended  that  values 
for  right  of  way  in  the  highway  should  be  included,  since  the 
property  owners  owned  to  the  center  of  the  highway,  the  public 
highway  being  in  the  nature  of  an  easement.  The  right  of  the 
company  to  lay  pipe  lines  on  the  property  and  on  the  highway 
is  an  easement,  and  not  ownership  in  fee.  The  owner  of  the 
land  continues  to  use  the  surface  of  the  soil  as  before.  It  ap- 
pears to  be  inequitable  to  base  the  value  of  such  right,  of  way 
on  the  value  of  adjoining  lands,  since  the  company  does  not  own 
the  surface  of  the  soil  which  determines  the  value  of  thfe  land 
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for  agricultural  use,  and,  aside  from  evidence  on  the  question 
of  value  for  agricultural  purposes,  no  evidence  was  presented 
which  may  be  used  to  determine  the  value  of  these  rights  of  way. 
We  will,  however,  give  some  consideration  to  this  right  which 
has  some  value  in  determining  a  just  and  reasonable  compensa- 
tion to  be  paid  for  the  property  herein  involved. 

In  addition  to  the  difference  on  the  question  of  rights  of  way, 
a  difference  has  arisen  between  Mr.  Nickerson  and  Mr.  Brink- 
ley's  figures  in  that  Mr.  Nickerson  allowed  an  overhead  of  15 
per  cent  as  against  13  per  cent  allowed  by  Mr.  Brinkley,  and 
also  in  that  Mr.  Nickerson  has  allowed  a  longer  life  to  the  main 
pipe  of  the  system  and  has  included  a  larger  number  of  fittings 
than  has  Mr.  Brinkley.  The  inclusion  of  these  fittings  in  Mr. 
Nickerson's  report  was  due  to  the  revised  inventory  made  by 
agents  of  the  utility  with  which  Mr.  Brinkley  had  not  had  access. 
In  addition  to  the  estimate  of  Mr.  Nickerson,  he  included  a  list 
of  personal  property  which  amounted  to  $1,017,  to  which  amount 
was  added  the  sum  of  $541  for  pipe  line.  In  the  order  accom- 
panying this  opinion  we  shall  base  our  findings  on  the  value  of 
the  system  exclusive  of  personal  property.  By  personal  prop- 
erty we  mean  the  property  owned  by  the  utility  which  is  not  used 
directly  for  conveying  water,  which  consists  of  stock  on  hand, 
such  as  pipe,  meters,  valves,  fittings,  and  accessories  and  miscel- 
laneous tools.  This  is  done  at  the  suggestion  of  the  parties,  be- 
cause there  will  be  prior  to  the  taking  over  of  the  property  by 
the  irrigation  district  certain  additions  or  deductions  from  the 
list  of  personal  property  as  presented  by  the  engineer  for  the 
utility. 

[8,  4]  The  annual  reports  of  this  utility  show  that  no  net 
earnings  have  resulted  from  its  operation,  and  before  the  rate 
increase  granted  to  it  in  1916,  the  operating  expenses  were 
greater  than  the  revenue.  During  1916  all  of  the  earnings  above 
operating  expetises  were  to  go  back  into  the  system  in  accordance 
with  the  order  of  the  Commission  in  that  rate  case.  Nbtwith- 
fltanding  various  additions  and  betterments  to  the  property,  the 
depreciation  has  been  such  that  the  valuation  of  the  property  by 
the  Commission's  engineers  in  1917  was  less  ih&h  the  one  in 
1916.  The  utility  has  always  been  and  now  is  a  liability  rather 
than  an  asset  upon  its  owners  when  viewed  from  an  earning 
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standpoint.  In  the  decifiion  of  this  Commission  in  the  applica- 
tion of  the  city  of  Los  Angeles  to  determine  the  compensation  to 
be  paid  to  Southern  California  Ediqpn  Company  for  its  electric 
distributing  system,  the  Commission  says :  "As  we  read  the  au- 
thorities, they  show  conclusively  that,  although  the  capitalization 
of  net  earnings  is  improper  in  the  determination  of  the  just  com- 
pensation to  be  paid,  courts  and  commissions  which  are  charged 
with  the  duty  T)f  fixing  and  determining  the  just  compensation 
to  be  paid  in  eminent  domain  proceedings  must  consider  the  net 
earnings  of  the  property  [however]  to  be  taken,  and  must  give 
to  this  factor  the  weight  to  which  they  may  find  it  fairly  to  be 
entitled/'     [P.U.E.1916F,  606.] 

After  quoting  from  various  authorities  they  further  say: 
*We  conclude  from  the  foregoing  authorities  that,  while  it  is 
not  proper  in  this  proceeding  to  capitalize  the  net  earnings  of  the 
Edison  company  from  the  property  to  be  taken,  it  is  nevertheless 
our  duty  to  give  consideration  to  the  company's  earnings  from 
such  property,  and  to  give  to  this  element  the  weight  to  which, 
in  our  opinion,  after  a  careful  review  of  the  evidence,  it  is  en- 
titled.'' 

In  accordance  with  that  decision  some  consideration  will  be 
given  to  the  net  earnings  of  the  utility  in  this  case  as  will  be 
given  to  rights  of  way  and  to  the  cost  of  the  physical  structures. 
This  property,  however,  is  to  be  acquired  as  a  whole,  and  the 
finding  on  the  question  of  value  in  this  proceeding  must  be  a 
finding  of  the  value  of  the  properties  and  rights  as  a  unit  The 
necessity  of  making  this  single  ultimate  finding  of  value  is  not 
only  prescribed  by  §  47  of  the  Public  Utilities  Act,  but  is  also 
in  accordance  with  the  decisions  elsewhere.  As  was  said  in  the 
case  of  Brunswick  &  T.  Water  Dist  v.  Maine  Water  Co.  99  Me. 
377,  59  AtL  537 :  "There  is  only  one  value.  It  is  the  value  of 
the  structure  as  being  used." 

As  was  said  in  a  similar  situation  by  this  Commission  in  the 
matter  of  the  application  of  Marin  Mimicipal  Water  District 
for  an  order  of  the  Bailroad  Commission  determining  the  jutst 
compensation  to  be  paid  to  Marin  Water  &  Power  Company  for 
its  lands,  property,  and  ri^te:  "It  must  be  perfectly  evident, 
however,  .  .  .  that  property  such  as  that  owned  by  the  water 
company  in  this  proceeding  does  not  have  a  market  value,  in  the 
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usual  sense  in  which  those  words  are  used.  It  is  not  bought  and 
sold  on  the  market  like  a  bushel  of  wheat,  but  is  a  property  de- 
voted to  a  particular  use  and  subject  only  to  occasional  sale/' 
[P.U.R.1915C,  447.] 

With  all  these  considerations  in  mind,  the  Commission  must 
now  find  what,  in  its  opinion,  is  a  just  and  reasonable  compen- 
sation to  be  paid  for  the  property. 

FINDINGS. 

Fair  Oaks  Irrigation  District,  an  irrigation  system  incorpo- 
rated under  the  laws  of  the  state  of  California,  having  filed  with 
the  Railroad  Commission  a  petition  setting  forth  the  intention 
of  said  irrigation  district  to  acquire  under  eminent  domain  pro- 
ceedings or  otherwise  the  properties  of  the  O.  A.  Robertson 
Water  Service,  a  public  utility  operating  within  the  boundaries 
of  said  irrigation  district,  and  asking  the  Railroad  Commission 
to  fix  and  determine  a  just  compensation  to  be  paid  to  O.  A. 
Robertson  as  owner  of  said  O.  A,  Robertson  water  service  thereof, 

A  public  hearing  having  been  held,  and  Fair  Oaks  Irrigation 
District  and  O.  A.  Robertson  having  been  accorded  full  oppor- 
tunity to  present  such  evidence  as  they  may  desire  to  submit,  and 
each  of  said  parties  having  presented  such  evidence,  and  the 
Railroad  Commission  of  the  state  of  California  being  fully  ap- 
prised in  the  premises, 

The  Railroad  Commission  hereby  finds  as  a  fact  that  the  just 
compensation  to  be  paid  by  Fair  Oaks  Irrigation  District  to 
O.  A.  Robertson  for  all  the  said  company's  water  distributing 
system,  as  aforesaid,  is  the  sum  of  $62,500.  Said  property  for 
which  said  compensation  is  hereby  fixed  as  just  and  reasonable 
is  described  in  the  opinion  preceding  this  finding  and  exqepting 
therefrom  the  personal  property  as  hereinabove  set  fortlu 
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BE  EMIL  C.  PETERS. 

[Decision  No.  3.] 

Service  —  Telephones  —  Directory  —  IncluMon  of  all  eubaorihers  — 
Duty. 

A  telephone  utility  issuing  a  directory  and  classified  business 
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list  of  its  subscribers  is  bound  to  include  therein  in  proper  alphabetical 
place  the  names,  niunbers,  and  addresses  of  all  of  its  then  subscribers, 
and  this  duty  to  subscribers  whose  names  and  numbers  have  been 
omitted  through  inadvertence  is  not  met  by  publishing  a  list  of  the 
directory  omissions  and  connections  in  local  newspapers  and  sending 
gummed  slips  containing  the  list  to  its  subscribers,  with  a  request  that 
the  names  be  inserted  at  proper  places  in  the  directory. 

[November  1,  1917.] 

Application  by  Emil  C.  Peters  for  an  order  directing  the 
Mutual  Telephone  Company  to  insert  his  business  telephone 
numbers,  and  addresses  in  each  of  its  April,  1917,  directories ; 
the  Commission  held  that  it  was  the  duty  of  the  utility  to  in- 
clude the  names  and  numbers  of  all  subscribers  in  the  directory, 
but  in  view  of  the  fact  that  within  a  few  days  from  the  filing  of 
the  amended  complaint  the  company,  in  the  regular  course  of 
its  business,  would  issue  a  new  directory  remedying  the  condition 
eompl^ned  of,  the  order  prayed  for  was  denied. 

Before  Carden,  Chairman,  and  Thomas,  Commissioner. 

Appearances:  Harry  Edmondson  (Holmes  &  Olson  with 
him)  far  petitioner ;  Mason  F.  Pressor  (Frear,  Pressor,  Ander^ 
son,  &  Marx  with  him)  for  Mutual  Telephone  Company;  Watson 
&  Clemens  for  the  Commission. 

Carden,  Chairman:  The  Mutual  Telephone  Company  is  a 
corporation  engaged  in  the  business  of  operating  a  public,  auto- 
matic telephone  system,  supplying  connections  throughout  the 
various  districts  of  the  city  and  county  of  Honolulu,  and  has 
operated  and  maintained  such  public,  automatic  telephone  sys- 
tem since  August,  1910. 

Emil  C.  Peters,  the  petitioner,  is  an  attorney  at  law  who  has 
for  over  ten  years  past  maintained  offices  in  the  city  and  county 
of  Honolulu  at  rooms  205.  209,  210,  McCandless  Building,  in 
Honolulu,  and  during  all  of  this  time  has  been  a  continuous  sub- 
scriber of  the  Mutual  Telephone  Company. 

For  a  number  of  years  last  past  Mr.  Peters  has  also  subscribed 
for  a  telephone  at  his  residence. 

For  a  number  of  years  past  it  has  been  the  practice  of  the 
company  to  issue  semiannually  a  directory  containing  the  list 
of  subscribers  of  the  telephone  company,  their  addresses  and 
telephone  numbers,  and  in  the  case  of  business  men,  business 
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houses,  firms,  and  projessioBgl  aien  to  include  in  a  separate  por- 
tion of  said  directory  a  "cl^sified  business  list"  containing  the 
names  and  telephone  numbears  of  such  individuals,  firms,  or  cor- 
porations. 

Subsequent  to  the  issuance  by  the  company  of  its  telephone 
directory  for  October,  1916,  Mr.  Peters  instructed  the  company 
to  alter  his  office  telephone  eoQneotion,  furnishing  him  two  lines, 
instead  of  one,  as  formerly  used  by  him.  The  company  assigned 
to  him,  in  addition  to  the  niunber  1,115  theretofore  held  by  him, 
the  number  1,303.  The  telephone  directory  issued  by  the  com- 
pany in  the  month  of  April,  1917,  through  an  unintentional 
mistake  on  the  p^rt  of  the  company,  omitted  entirely  Mr.  Peters' 
two  office  numbers  and  his  name  and  address  as  a  person  having 
an  office  telephone.  Mr.  Peters'  name  and  numbers  were  also 
omitted  in  the  classified  business  list.  The  only  mention  made 
of  Mr.  Peters  in  the  April,  1917,  telephone  directory  is  the  in- 
clusion of  his  name,  residence  address,  and  residence  telephone 
number. 

On  April  27,  1917,  one  day  after  the  receipt  by  Mr.  Peters 
of  his  copy  of  the  telephone  directory  for  April,  1917,  the  peti- 
tioner notified  the  company  of  the  omission  of  his  office  num- 
bers, address,  and  name,  with  a  request  that  the  matter  be  imme- 
diately remedied.  From  April  27  until  June  7,  1917,  consider- 
able correspondence  upon  this  subject  took  place  between  Mr. 
Peters,  on  the  one  hand,  and  the  Mutual  Telephone  Company 
and  its  attorneys,  on  the  other  hand;  the  last  communication 
being  under  date  of  June  7,  1917.  During  the  course  of  this 
correspondence  the  petitioner  suggested  that  the  matter  would 
be  remedied  to  his  satisfaction,  either  by  the  company  stamping 
his  name,  office  address,  and  office  telephone  numbers  upon  the 
proper  pages  of  each  of  its  April,  1917,  directories  and  classified 
lists  with  a  rubber  stamp;  or,  at  the  election  of  the  company, 
by  causing  to  be  pasted  in  each  of  its  April,  1917,  directories 
and  classified  lists  a  slip  of  paper  bearing  his  name,  office  ad- 
dress, and  office  telephone  numbers  at  the  proper  pages  of  said 
April,  1917,  telephone  directory. 

Subsequent  to  the  complaint  made  by  Mr.  Peters  complaints 
from  some  seven  additional  subscribers  were  filed  with  the  com- 
pany, two  of  whose  names  and  numbers  had  been  entirely  omit- 
P.U.R.1938C. 
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ted  from  tiie  directory  juflt  as  in  tie  case  of  Mr.  Peters,  the 
remaining  five  being  corrections  in  either  name  or  address. 

Beginning  with  the  month  of  Ifay  the  company  took  the  fol- 
lowing steps  toward  corrections  of  the  April,  1917,  directory: 

1.  During  the  month  of  May,  1917,  the  company  caused  to 
be  inserted  in  the  two  newspapers  published  in  the  English  lan- 
guage in  the  city  and  county  of  Honolulu  an  advertisement 
headed, 

Tblbphonb  Diebotobt 
cokreotions 

MuTUAx  Tei^ephone  Co. 
Subscribers  are  requested  to  cut  out  the 
following  corrections  and  insert  in  their 
copy  of  the  directory. 

This  advertisement  was  published  three  times  in  each  news- 
paper. 

2.  Subsequent  to  the  publication  of  this  advertisement  the 
company  caused  to  be  printed  a  large  number  of  strips  of  paper, 
gummed  on  one  side,  containing  a  list  of  the  corrections  for  said 
telephone  directory,  and  having  stamped  on  the  face  of  each 
slip  with  a  rubber  stamp  the  following:  "Corrections  for  direc- 
tory. Please  insert  in  your  copy."  These  slips  of  paper  were 
sent  to  each  subscriber  of  the  company  along  with  the  monthly 
telephone  bill  of  each  subscriber  for  the  three  months  following 
the  issuance  of  the  directory.  The  printed  slip  above  mentioned 
bore  all  of  the  corrections  for  the  April,  1917,  directory.  The 
names  on  said  slip,  however,  were  so  close  together  as  to  result 
in  a  strip  not  more  than  i^  of  an  inch  wide  in  the  event  that  a 
subscriber  should  separate  the  names  for  the  purpose  of  pasting 
them  in  their  proper  places  in  the  telephone  book. 

The  complaint  of  the  petitioner  was  filed  with  the  Commis- 
sion at  2:30  p.  u.  October  2,  1917,  and,  in  accordance  with  the 
provisions  of  the  statute  requiring  not  less  than  two  weeks'  no- 
tice for  a  public  hearing  upon  a  formal  complaint, .  a  hearing 
upon  this  matter  was  set  by  the  Commission  for  Thursday,  Octo- 
ber 18,  1917. 

On  October  23,  1917,  the  petitioner  requested  and  was  granted 

leave  to  amend  the  prayer  of  his  complaint,  and  did  amend  the 
P.U.R.1918C. 
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prayer  of  his  complaint  by  requesting  an  order  from  the  Com- 
mission commanding  and  directing  the  company  to  "forthwith 
print  or  cause  to  be  printed  on  separate  stickers  the  telephone 
numbers,  name,  and  business  address  of  the  petitioner,  and  mail 
or  deliver  the  same  to  all  persons  and  corporations  who  and 
which  were  in  April,  1917,  and  now  are,  subscribers  to  the  Mu- 
tual Telephone  Company,  and  that  petitioner  have  such  other 
and  further  relief  as  may  be  proper  in  the  premises.'' 

The  evidence  of  the  company  is  that  on  the  1st  day  of  Novem- 
ber, 1917,  it  intends  to  and  will  close  the  list  of  its  subscribers 
for  the  purpose  of  the  issuance  of  its  November,  1917,  direc- 
tory, which  directory  is  expected  by  the  officers  of  the  company 
to  be  printed  and  issued  to  its  subscribers  on  or  before  JSTovem- 
ber  18,  1917.  The  further  testimony  of  Ae  officers  of  the  com- 
pany is  that  the  minimum  time  in  which  such  work  can  be  done 
is  about  fifteen  days.  In  other  words,  the  evidence  before  the 
Commission  is  that  the  company  will  commence  the  preparation 
of  a  new  telephone  directory  within  a  period  of  less  than  ten 
days  from  the  date  of  the  amended  prayer  of  petitioner's  com- 
plaint, and  will  make  every  effort  to  deliver  to  each  subscriber 
of  the  company  a  new  telephone  directory  as  soon  as  such  work 
can  be  completed. 

The  Mutual  Telephone  Company,  as  a  public  utility,  is  re- 
quired to  furnish  to  every  subscriber  the  same  service  in  all 
respects  that  is  furnished  to  other  subscribers  imder  substan- 
tially similar  circumstances.  If  the  company  issues  a  telephone 
directory  containing  the  telephone  numbers,  names,  and  ad- 
dresses of  its  subscribers,  it  is  the  duty  of  the  company  to  have 
contained  within  that  directory  the  name  and  address  of  all  of 
its  then  subscribers ;  and  the  fact  that  a  name  and  number  have 
been  omitted  through  inadvertence  has  no  bearing  upon  the  obli- 
gation to  render  such  service.  The  same  applies  to  classified 
lists. 

The  situation  confronting  a  public  utilities  commission  dif- 
fers, however,  from  that  confronting  a  court  of  law,  in  that, 
while  in  legal  proceedings  the  mere  existence  of  a  right  entitles 
the  owner  of  such  right  to  his  cause  of  action,  the  duty  of  the 
public  utilities  commission  in  cases  of  this  nature  is  the  granting 
of  affirmative  relief  against  future  violations  of  the  rights  of  the 
P.U.R.1918C. 
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petitioner,  rather  than  a  concern  over  past  violations  or  the 
damage  to  complainant  by  virtue  of  such  violations  of  his  rights. 
This  affirmative  power  of  relief  vested  in  the  Commission  is 
rather  in  the  nature  of  the  power  of  a  court  of  equity  to  grant 
relief  against  the  continuance  of  an  existing  situation,  and,  just 
as  in  the  case  of  equitable  relief,  the  question  of  the  reasonable- 
ness of  an  order  concerning  the  relief  requested  should  and  does 
control  to  a  large  extent  the  issuance  of  such  order. 

Just  as  courts  of  equity  will  and  should  refuse  to  grant  an 
injunction  where  the  issuance  thereof  would  be  useless,  or  as 
courts  refuse  other  extraordinary  remedies  such  as  a  writ  of 
mandamus  when  the  condition  complained  against  will  be 
changed  before  the  writ  can  operate,  so  the  orders  of  this  Cc«n- 
mission  should  not  issue  instructing  or  directing  a  company  to 
do  something  which  cannot  reasonably  be  done  prior  to  the  ob- 
viating of  the  difficulty  complained  of  in  the  ordinary  course  of 
business,  or  the  requiring  of  whidi  would  be  unreasonable  in 
view  of  other  remedies  which  will  occur  within  a  reasonable 
time  in  the  ordinary  course  of  business. 

Thus,  for  example,  if  a  telephone  directory  were  about  to  be 
issued  by  this  company  in  the  course  of  a  week  from  the  date 
of  hearing  it  would  be  Tinreasonable  for  this  Conmussion  to  issue 
an  order  instructing  the  company  to  issue  to  its  subscribers 
a  new  book  within  a  period  of  one  week,  or  to  issue  to  its  sub- 
scribers individual  slips  to  be  pasted  in  the  books  already  in  the 
possession  of  the  subscribers  when  the  printing  and  issuance  of 
such  new  book  or  such  slips  would  require  approximately  one 
week  or  more. 

The  above  applies  peculiarly  to  the  case  before  the*  Conmais- 
sion.  The  Commission  is  of  the  opinion  that  the  petitioner  is 
entitled  to  have  his  name  in  its  proper  place  alphabetically  in 
all  telephone  directories  issued  by  the  company  at  such  time 
as  he  is  a  subscriber,  and  also  to  have  his  name  in  its  proper  place 
in  the  classified  business  directory.  The  Conmiission  is  also  of 
the  opinion  that  the  gummed  slips  of  paper  bearing  the  entire 
list  of  omissions  and  corrections  from  the  April,  1917,  directory 
which  were  issued  by  the  company  monthly  for  the  three  months 
following  the  issuance  of  the  said  directory,  did  not  accord  to 
the  petitioner  the  same  service  as  was  given  to  other  subscribers 
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under  substantially  similar  circumstances,  for  the  reason  that 
the  company  had  neither  authority,  power,  nor  ability  to  require 
subscribers  to  correct  the  company's  telephone  book,  nor  is  it 
probable  that  all  of  the  subscribers  of  the  company  would  so 
<5orrect  their  telephone  book  by  cutting  up  this  list  of  corrections 
-and  inserting  each  correction  in  its  proper  place. 

Had  this  complaint  come  before  the  Commission  a  reasonable 
length  of  time  prior  to  the  proposed  issuance  by  the  telephone 
<x)mpany  of  a  new  telephone  directory,  the  Commission  would 
be  in  a  positicm  to  reasonably  grant  the  relief  requested.  In 
view  of  the  fact,  however,  and  because  of  the  fact  that  within 
a  period  of  less  than  ten  days  from  the  date  of  the  filing  by  the 
petitioner  of  his  amended  complaint  the  company  will,  of  its 
own  volition  and  in  the  regular  course  of  its  business,  engage  in 
the  preparation  and  issuance  with  all  due  diligence  and  despatch 
of  a  new  telephone  directory,  it  is,  in  the  opinion  of  the  Com- 
mission, unreasonable  at  this  time  to  grant  the  relief  requested. 

The  order  prayed  for  in  the  petition,  both  as  originally  filed 
and  as  amended,  will  be  denied. 

Costs  remitted. 

Commissioner  Gignoux  not  having  been  present  at  the  hear- 
ings or  argument  takes  no  part  in  the  opinion  or  order. 


HiiiiNois  puBiiic  tjTHirriEs  ooscmission. 
THOMAS  P.  BDWAEDS 

V. 

ASHLAND  TELEPHONE  COMPANY. 

[No.  7528.] 

Service  —  Telephone  ^  Discontinuance  —  Use  of  improper  lanffuage. 

Discontinuance  of  telephone  service  is  not  ordinarUy  justified  by 
a  subscriber's  use  of  improper  language  over  the  wire  in  a  single  in- 
staneeb 

[March  6,  1918.] 
Petition  to  restore  telephone  service ;  granted. 
Dempcy,  Chairman:    The  complaint  filed  herein  charges  in 
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substance  that  the  respondent,  a  public  utility  operating  a  tele- 
phone  system  at  Ashland,  Illinois,  has  discontinued  telephone 
service  to  the  complainant,  and  has  removed  the  telephone  from 
his  residence  without  just  cause.  Complainant  asks  that  an 
order  be  entered  by  the  Commission  requiring  the  respondent 
company  to  restore  his  telephone  service, 

A  hearing  was  held  at  Springfield  on  January  5, 1918.  From 
the  evidence  introduced  at  this  hearing,  it  appears  that  the  com- 
plainant became  a  subscriber  of  the  respondent  in  May,  1917^ 
and  he  received  service  from  respondent  from  that  time  until  the 
latter  part  of  July,  1917,  when  the  service  was  discontinued. 
The  reason  given  by  the  respondent  for  the  discontinuance  of 
service  was  that  the  petitioner  had  used  improper  language  over 
the  telephone  to  respondent's  operators. 

The  evidence  introduced  at  the  hearing  developed  a  sharp  con- 
flict as  to  the  language  used  by  the  petitioner.  However,  peti- 
tioner admitted  making  one  remark  over  the  telephone  which  can-^ 
not  very  well  be  excused.  While  the  remark  made  was  not  ad- 
dressed to  the  telephone  operator,  it  did  have  reference  to  her^ 
and  was  heard  by  her  while  in  the  performance  of  her  duties. 

The  mere  fact  that  a  subscriber  is  paying  for  telephone  service 
cannot  be  considered  as  a  license  to  him  to  abuse  the  right  to 
service.  A  telephone  company  is  expected  to  give  prompt  and 
courteous  service  to  its  patrons ;  but  when  such  service  is  given, 
its  employees  will  not  be  expected  or  required  to  listen  to  dis- 
courteous remarks  or  offensive  language  from  the  patrons  of  the 
company.  In  other  words,  telephone  operators  and  other  em- 
ployees are  entitled  to  courteous  treatment  from  the  users  of 
the  service,  and  the  use  of  vulgar  or  abusive  language  over  a  tele- 
phone line  cannot  be  too  strongly  condemned. 

From  the  record  in  this  case,  it  appears,  however,  that  only 
on  one  occasion  did  the  complainant  indulge  in  offensive  remarks 
over  the  telephone;  and,  while  the  language  used  at  that  time 
would  justify  the  respondent  in  notifying  him  to  desist  from  the 
use  of  improper  language  over  respondent's  telephone  system,  the 
Commission  is  of  the  opinion  that  the  respondent  applied  too^ 
harsh  a  remedy  in  removing  complainant's  telephone  and  discon- 
tinuing service  to  him. 

In  other  words,  the  Commission  is  of  the  opinion  that  im- 
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proper  conduct  of  a  subscriber  in  a  single  instance  will  not  ordi- 
narily justify  a  discontinuance  of  his  service. 

The  Commission  is  of  the  opinion  and  finda  that  telephone 
service  to  the  complainant  should  be  restored. 

It  is  therefore  ordered  that  the  Ashland  Telephc«ie  Company 
shall,  within  fifteen  days  from  the  date  of  this  order,  restore  to 
Thomas  P.  Edwards,  complainant  herein,  the  telephone  connec- 
tion and  service  of  which  he  has  been  deprived,  and  to  thereafter 
continue  such  service  to  him  on  the  same  terms  and  conditions  as 
service  is  fumidied  other  subscribers  similarly  situated* 


ILIiIN'OIS  PUBIilO  UniilTIES  COHiaSSION. 

SAM  COSBY 

V. 

LE  BOY  TELEPHONE  COMPANY. 
[No.  7271.] 

Biites  —  Telephone  ^  Bueinese  or  residential  mibaoriher. 

A  business  rate  should  not  be  charged  for  a  telephone  in  a  dray- 
man's residence,  although  he  has  no  office  in  the  business  part  of  the 
city  and  his  home  telephone  has  at  times  been  used  for  business  calls. 

[March  19,  1918.] 

CoMPLAiN^T  demanding  the  reinstallation  of  a  telephone;  sus- 
tained. 

Dempcy,  Chairman:  The  complaint  in  this  case  sets  forth 
that  the  complainant,  Sam  Cosby,  is  a  resident  of  the  city  of  Le 
Eoy,  Illinois,  and  is  engaged  in  the  draying  business;  that  the 
respondent,  Le  Roy  Telephone  Company,  is  a  public  utility;  that 
prior  to  August  4,  1&17,  the  complainant  had  a  telephone  in- 
stalled in  his  residence,  for  which  he  paid  the  respondent  the 
regular  residence  rate;  that,  on  the  date  last  mentioned,  the  re- 
spondeottt  raised  the  rate  theretofore  charged  for  said  telephone 
on  the  ground  that  the  complainant  was  using  his  telephone  for 
business  purposes,  and  should  pay  the  business  rate.  The  latter 
refused  to  pay  the  higher  rate,  whereupon  his  telephone  service 
was  discontinued ;  the  complainant  seeks  an  order  requiring  the 
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respondent  to  reinstall  his  telephone  and  to  furnish  him  service  at 
the  regular  residence  rate. 

A  hearing  was  held  before  the  Cc«nmission  at  Springfield  on 
January  31,  1918;  David  D.  McKay,  attorney,  appeared  for  the 
complainant;  Leslie  J.  Owen,  attorney,  represented  the  respond- 
ent. 

It  appears  from  the  evidence  that  the  respondent  operates  a 
telephone  system  in  the  city  of  Le  Roy  and  vicinity;  it  has  a 
classification  for  business  subscribers,  and  charges  a  rate  of  $1.50 
per  month  for  that  service;  it  also  has  a  olassific^tioi^  for  resi- 
dence subscribers  and  charges  such  subscribers  $1.25  per  month. 
The  complainant  is  engaged  in  the  draying  and  delivery  business 
in  the  city  of  Le  Eoy,  but  has  no  office  in  the  business  part  of  the 
city.  Prior  to  August  4,  1917,  he  had  a  telephone  in  his  resi- 
dence in  said  city  of  Le  Eoy,  for  wl^ich  he  paid  the  respondent 
at  the  rate  of  $1.25  per  month. 

The  evidence  further  shows  that  on  August  4,  1917,  the  re- 
spondent notified  the  complainant  that  his  telephone  classification 
would  be  changed ;  that  he  would  from  that  date  be  classified  as 
a  business  sabaoriber,  and  would  be  char^^  the  rate  of  $1.50 
per  month.  The  complainant  refused  to  pay  the  increased  rate, 
consequently  the  respondent  discontinued  his  telephone  service 
and  removed  his  telephone. 

The  question  involved  herein  is  whether,  under  the  facts  pre- 
S6nted>  Ae  complainant  is  entitled  to  telefdipne  service  at  t|ie  rate 
charged  for  residence  service,  or  whether,  as  contended  by  the 
respondent,  he  should  be  required  to  pay  the  business  rate. 

It  is  contended  by  the  telephone  company  that,  because  the 
complainant  is  in  business  in  the  city  of  Le  Boy  and  has  no  office 
in  the  business  part  of  the  city,  but  has  had  a  telephone  in  his 
residence  which  at  times  has  been  used  for  business  calls,  he 
should  be  classified  as  a  business  subscriber.  In  support  of  its 
position,  respondent  relies  upon  rule  F  of  Ocmf^renoe  Kuling  No. 
13  (now  General  Order  18)  of  this  Oommiflslon,  which  reads  in 
part  as  follows:  '^Where  tiie  place  of  business  aud  the  residence 
of  a  subscriber  are  in  tiie  same  premises,  and  no  te]^pbone  is  in- 
stalled in  the  place  of  business,  residence  rates  should  be  charged 
for  the  telephone  installed  in  the  residence." 

We  are  unable  to  agree  with  the  respondent  ts  to  the  applica- 
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tion  of  the  above  rule  to  the  facts  in  the  instant  case.  The  evi- 
dence of  the  complainant  is  to  the  effect  that  he  has  no  office  in 
his  residence ;  that  he  keeps  no  books  of  account  there ;  that  he  is 
usually  at  home  only  at  mealtimes  and  at  night,  and  that  his 
business  is  not  carried  on  at  his  residence.  There  is  some  evi- 
dence to  the  effect  that  a  check  was  made  by  the  respondent  in  an 
effort  to  ascertain  the  number  of  business  calls  then  being  made 
over  complainant's  telephone,  but  no  evidence  was  introduced 
showing  the  result  of  that  check.  While  it  is  generally  recognized 
that  the  use  of  a  telephone  and  its  location  determine  its  classifi- 
cation, however,  where  a  telephone  is  installed  in  a  private  resi- 
dence and  the  subscriber's  place  of  business  is  not  located  on  the 
same  premises,  the  mere  fact  that  business  calls  are  occasionally 
made  over  that  telephone  does  not  justify  its  classification  as  a 
business  telephone. 

From  a  careful  consideration  of  all  the  evidence,  the  Commis- 
sion is  of  the  opinion  and  finds  that  the  complainant's  place  of 
business  is  not  in  his  residence,  and  that  he  is  entitled  to  tel- 
ephone service  at  the  regular  rate  charged  for  residence  service. 


INDIANA  PUBIilO  SSBVICra  OOMMISSIOIT. 

COMMBSBOIAL  CLUB  OF  TBEBE  HAUTE  et  al. 

V. 

TEEEB  HAUTE  WATEBWOEKS  COMPANT. 

[No.  318.] 

BE  TEEBE  HAUTE  WATEBWOEKS  COMPANY. 

[No.  2807.] 

Be^rn  ^  Emergency  eofic^itions  ^  Company  credit, 

1.  While  public  utilities  should  bear  a  part  of  the  burden  of  the 
war,  such  burdens  should  not  be  such  as  will  make  it  difficult  or  next  to 
impossible  for  them  to  meet  thflir  necessary  financial  obligations. 

CommisManM  —  JurMtictiqn  ^/. 

%  The  In^if^ft  CUu^mi/ssion  haa  no  jurisdiction  to  settle  a  dispute 
between  a  utility  and  a  consumer  involving  the  construction  of  a  con- 
tract between  them. 

[April  12,  1918.] 
P.U.R.1918C. 
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Complaint  demanding  a  reduction  in  water  rates,  and  peti- 
tion for  an  increase  thereof;  temporary  increase  granted  on  ac- 
count of  emergency  created  by  the  war. 

By  the  Commission:  In  the  above-entitled  cause,  No.  318, 
this  Conmiission  on  December  17,  1915,  made  an  order  fixing 
rates  to  be  observed  by  the  said  Terre  Haute  Waterworks  Com- 
pany. In  said  cause  the  property  of  said  company  used  and 
useful  in  furnishing  water  to  the  public  was  valued  by  this 
Commission  at  the  sum  of  $1,200,000. 

On  July  20,  1916,  the  city  of  Terre  Haute  filed  a  supple- 
mental petition  in  said  cause,  asking  that  said  order  be  altered 
and  amended  by  requiring  said  water  company  to  make  certain 
changes  in  the  schedules,  rules,  and  regulations  referred  to  in 
said  supplemental  petition. 

On  February  13,  1917,  the  Terre  Haute  Waterworks  Com- 
pany filed  its  petition  in  cause  No.  2807,  asking  for  an  increase 
in  its  water  rates.  Said  petition  recites  certain  of  the  proceed- 
ings had  in  said  cause  No.  318.    Said  petition  allies: 

"7.  That  at  the  time  of  the  making  and  promulgation  of  said 
finding  and  order,  petitioner  had  issued  and  outstanding  com- 
mon capital  stock  of  the  par  value  of  six  hundred  eighty-six 
thousand  five  hundred  dollars  ($686,500),  and  since  said  date, 
with  the  authority  and  approval  of  the  Commission,  has  issued 
and  sold  for  cash  at  par,  an  additional  seventy  thousand  dollars 
($70,000)  face  or  par  value,  so  that  the  total  authorized  capital 
stock  of  the  company  now  issued  and  outstanding  is  seven  hun- 
dred fifty-six  thousand  five  hundred  dollars  ($756,500)  face 
value.  That  petitioner  has  issued  and  outstanding  in  tiie  hands 
of  the  public  one  million  and  forty-nine  thousand  dollars  ($1,- 
049,000)  of  its  corporate  bonds,  bearing  interest  at  the  rate  of 
four  and  one-half  per  cent  (4^)  per  annum,  maturing  on  the 
1st  day  of  Jime,  1919.  That  the  said  mortgage  securing  said 
bonds  is  a  closed  mortgage,  and  all  bonds  authorized  thereunder 
and  secured  thereby  have  been  issued.  That  petitioner  has  in 
its  own  treasury  twenty-eight  thousand  dollars  ($28,000)  face 
value  of  said  bonds  which  have  been  certified  under  the  provi- 
sions of  said  mortgage,  but  owing  to  the  early  maturity  thereof, 
petitioner  is  of  the  opinion  that  said  bonds  cannot  be  advan- 
tageously sold,  and  should  not,  as  a  fiscal  policy,  be  sold.     That 
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the  only  method  of  permanently  or  satisfactorily  making  or 
financing  improvements,  betterments,  and  extensions  to  the  com- 
pany's plant  and  property,  is  the  sale  of  authorized  but  unissued 
fltock  of  the  company.'^ 

Said  petition  further  alleges  that  the  gross  revenues  of  peti- 
tioner company  for  the  year  ending  January  31,  1917,  were 
^83,844.28  less  than  its  gross  earnings  for  the  year  1914,  and 
that  its  gross  revenues  for  the  year  1915  were  $26,180.63  greater 
than  those  for  the  year  ending  January  31,  1917. 

Said  petition  also  alleges  that  its  operating  costs  have  been 
greatly  increased  since  said  order  was  issued  in  cause  No.  318, 
by  which  its  then  existing  rates  were  reduced. 

Said  petition  further  alleges  "that  on  the  1st  day  of  June, 
1919,  petitioner's  one  million  forty-nine  thousand  dollars  ($1,- 
049,000)  of  corporate  bonds  will  mature,  and  it  is  the  opinion 
of  your  petitioner,  and  petitioner  avers,  that  it  will  not  be  able 
to  refund  said  bonds  or  refinance  the  indebtedness  evidenced 
thereby  at  as  low  a  rate  of  interest  as  the  same  now  bear,  and 
will  not  be  able  to  successfully  refund  or  refinance  such  indebted- 
ness upon  any  advantageous  or  favorable  terms,  unless  peti- 
tioner's revenues,  both  gross  and  net,  between  this  date  and  the 
date  of  such  maturity,  are  materially  increased." 

The  prayer  of  the  petitioner  is  "that  the  Commission  make 
such  investigation  of  the  facts  set  forth  in  the  petition  as  to  the 
Commission  shall  seem  proper,  and  that  upon  due  consideration 
thereof  the  Commission  make  an  order  declaring  that  petition- 
-er's  existing  rates  are  unreasonably  low,  inadequate,  and  insuf- 
ficient, and  authorizing  and  empowering  the  petitioner  to  put 
into  force  a  revised  and  increased  schedule  of  rates  which  will 
produce  sufficient  gross  and  net  revenues  as  the  Commission 
may,  upon  investigation,  determine  the  petitioner  is  entitled  to 
receive." 

Said  causes  were  consolidated  for  the  purposes  of  a  hearing 
•on  the  same.  Said  hearing  was  set  for  February  21,  1918,  at 
10  o'clock  A.  M.  at  the  rooms  of  the  Commission  in  the  state- 
house. 

The  Terre  Haute  Waterworks  Company  was  represented  at 
the  hearing  by  its  attorneys,  Messrs.  Beasley,  Douthitt,  Craw- 
ford, &  Beasley;  and  the  city  of  Terre  Haute  and  the  Terre 
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Haute  Chamber  of  Commerce  were  represented  by  C.  A.  Royse 
and  William  J.  Whittaker  their  attorneys. 

Objection  was  made  by  the  attorneys  for  the  city  of  Terre 
Haute  and  the  Terre  Haute  Chamber  of  Commerce  to  the  ap- 
praisement as  fixed  by  the  Commission  in  the  order  made  in 
cause  No.  318,  although  lliere  was  no  new  evidence  introduced 
on  the  question  of  said  valuation.  The  Commission  will  not 
disturb  the  valuation  heretofore  made,  but  will  use  it  as  a  basis 
for  determining  the  question  of  rates  in  the  present  case.  It  is 
conceded  that  additions  to  this  plant  costing  $104,247  have  been 
made  since  the  former  appraisement.  Attorneys  for  the  com- 
pany concede  that  depreciation  for  three  years,  making  $30,000, 
should  be  deducted  from  the  total  value.  The  attorneys  for  the 
city  claim  that  there  should  be  a  deduction  of  four  years*  depre- 
ciation, or  $40,000.  It  has  been  about  three  and  one-half  years 
since  said  appraisement,  so  that  we  believe  that  depreciation  of 
$35,000  should  be  deducted,  leaving  the  present  value  of  the 
property  of  this  company  $1,269,247. 

The  evidence  disclosed  the  fact,  which  is  well  known  so  far 
as  it  relates  to  public  utilities  in  general,  that  there  have  been 
very  great  increases  in  the  operating  expenses  of  this  company 
during  the  last  year.  The  evidence  further  showed  that  there 
would  be  a  substantial  increase  in  operating  expenses  for  the 
year  1918  over  1917.  The  attorneys  for  the  city  and  Chamber 
of  Commerce  conceded  that  there  should  be  some  increase  in 
rates  granted  said  company,  though  they  claimed  that  the  in- 
crease asked  by  the  company  of  $35,433.87  was  too  much. 

[1]  The  outstanding  bonds  of  this  company  become  due  in 
June,  1919,  and  at  that  time  this  company  will  be  met  with  the 
necessity  of  refunding  these  bonds.  The  present  bond  issue 
draws  the  very  low  rate  of  interest  of  4J  per  cent  It  will  be 
difficult  to  refinance  this  company  on  favorable  terms,  because 
of  the  high  cost  of  money.  Those  high  in  authority  have  rec- 
ommended to  state  regulatory  commissions  a  liberal  policy  in 
dealing  with  public  utilities.  While  it  is  true  that  public  utili- 
ties should  bear  a  part  of  the  burden  of  war,  such  burdens  should 
not  be  such  as  will  make  it  difficult  or  next  to  impossible  for 
them  to  meet  their  necessary  financial  obligations. 

Secretary  McAdoo  said  in  a  letter  to  President  Wilson :    "It 
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is  obvious  that  every  part  of  our  industrial  and  economic  life 
should  be  maintained  at  its  maximum  strength  in  order  that 
each  may  contribute  in  the  fullest  measure  to  the  vigorous  pros- 
ecution of  the  war.  Our  local  public  utilities  must  not  be  per- 
mitted to  become  v^eakened."  President  Wilson  in  reply  said: 
"I  fully  share  the  views  you  express  regarding  the  importance 
of  the  public  service  utilities  as  a  part  of  our  naticmal  equip- 
ment especially  in  war  time.  It  is  essential  that  these  utilities 
should  be  maintained  at  their  maximum  efficiency,  and  that 
everything  reasonably  possible  should  be  done  with  that  end  in 
view.  I  hope  that  state  and  local  authorities,  where  they  have 
not  already  done  so,  will,  when  the  facts  are  properly  laid  be- 
fore them,  respond  promptly  to  the  necessities  of  the  situation.^' 

Honorable  John  Skelton  Williams,  Comptroller  of  the  Cur- 
rency, has  spoken  on  this  matter  as  follows:  "It  is  essential 
that  forbearance  and  consideration  be  exercised  by  the  state 
commissions  and  municipal  authorities,  and  that  the  corpora- 
tions also  be  permitted  to  make  such  additions  to  their  charges 
for  service  as  will  keep  in  them  the  breath  of  solvency,  protect 
their  owners  against  unjust  loss,  and  give  them  a  basis  of  credit 
on  which  they  may  obtain  funds  with  which  to  meet  the  strain 
put  upon  them  by  the  government's  needs.  The  breaking  down 
of  these  corporations  would  be  a  national  calamity.'* 

Unless  this  company  is  earning  a  fair  return  on  the  value  of 
its  property  at  the  time  when  its  bonds  become  due,  it  will  be 
very  difficult  to  refund  these  bonds.  This  Commission  should 
be  reasonably  liberal  in  fixing  rates  for  this  company  which  will 
help  to  keep  in  it  the  ^Tbreach  of  solvency." 

The  Commission  will  not,  during  these  times  of  abnormal 
prices,  undertake  to  fix  permanent  rates  for  this  company.  It 
will,  however,  authorize  the  company  a  temporary  suspension  of 
rates  and  the  substitution  therefor  of  higher  rates  than  said 
suspended  rates. 

The  Commission  finds  that  the  present  rates  of  said  Terre 
Haute  Waterworks  Company  are  insufficient. 

[2]  There  is  a  controversy  in  regard  to  the  payment  for  water 
for  city  parks.  The  city  contends  that  water  for  the  public  parks 
comes  within  the  provisions  of  a  contract  by  which  the  water 
company  is  to  furnish  water  for  certain  purposes.  This  conten- 
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tion  is  based  upon  an  alleged  construction  put  upon  this  con- 
tract by  the  parties.  The  water  company  denies  the  contention. 
This  Commission  has  no  authority  to  settle  the  dispute  between 
the  parties  over  this  contract.  The  courts  have  jurisdiction  over 
such  questions.  The  Commission  will  not,  therefore,  change  T  8 
of  §  B  of  the  rules  of  said  company  so  far  as  it  requires  the 
jpayment  for  water  furnished  the  public  parks  of  said  city. 
Water  for  flushing  sewers  should  be  included  in  the  charges  for 
fire  hydrants,  and  there  should  be  no  additional  diarge  for  water 
sa  furnished,  and  any  rule  of  the  Terre  Haute  Waterworks  to 
the  contrary  is  hereby  rescinded.  Section  1  of  f  E,  so  far  as 
it  undertakes  to  make  the  owner  of  premises  liable  for  damages 
to  property  of  the  water  company,  except  in  case  of  the  owner's 
wilful  or  negligent  injury  of  said  property,  is  hereby  annulled. 
It  is  therefore  ordered  that  the  Terre  Haute  Waterworks  Com- 
pany be  and  it  is  hereby  authorized  to  suspend  temporarily  and 
until  the  further  order  of  this  Commission  its  schedule  of  me- 
tered water  rates  and  its  schedule  of  rates  for  fire  hydrants;  and 
it  is  further  authorized  to  substitute  in  lieu  of  said  suspended 
rates  the  following  rates,  to  wit : 

Metered  Servioe, 

For  first  20,000  gallons  per  month,  22i  cents  per  1,000  gaUons. 
For  next  80,000  gallons  per  month,  20  cents  per  1,000  gallons. 
For  next  200,000  gallons  per  month,  12  cents  per  1,000  gallons. 
For  next  700,000  gaUons  per  month,  7  cents  per  1,000  gallons. 
For  next  1,000,000  gallons  per  month,  6  cents  per  1,000  gallons. 
For  all  over  2,000,000  gallons  per  month,  5  cents  per  1,000  gallons. 

With  minimum  monthly  charges  as  follows : 

f  inch  meter    $0.75. 

)  inch  meter  1.00 

1  inch  meter $2.00,  with  fire  protection  $3.00 

2  inch  meter  5.00,  with  fire  protection  7.50 

8  inch  meter   7.50,  with  fire  protection  11.26 

4  inch  meter  10.00,  with  fire  protection  15.00 

6  inch  meter  40.00,  with  fire  protection  60.00 

8  inch  meter    80.00,  with  fire  protecUon  120.00 

A  penalty  of  10  per  cent  will  be  added  to  all  bills  not  paid  within  ten 
days  after  the  same  are  due. 

For  each  fire  hydrant  per  annum,  $45. 

Said  fire  hydrant  service  to  include  water  for  flushing  sewers. 

Said  rates  shall  become  effective  May  1,  1918,  and  continue 
in  force  until  the  further  order  of  this  Commission,  not  excee^V 
ing,  however,  a  period  of  two  years. 

The  Commission  having  found  the  rates  of  the  Terre  Haute 
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Waterworks  Company  insufficient,  it  becomes  the  duty  of  the 
Commission  to  ascertain  and  fix  the  expenses  incurred  by  said 
Commission  in  this  investigation.  The  Commission  fixes  said 
expenses  as  follows,  to  wit :  Expense  of  accountants  in  making 
supplemental  audit  of  books  of  said  company  $104.76. 

It  is  further  ordered  that  said  Terre  Haute  Waterworks  Com- 
pany pay  to  the  state  treasury  within  twenty  days  from  the  re- 
ceipt of  a  copy  of  this  order  said  sum  of  $104.76  as  provided 
by  law. 


KBNTUCKY  OOURT  OF  APPBAIiS* 

0.  K.  BOND 

V. 

N.  STAEKBT. 
(—  Ky.  — ,  201  S.  W.  461.) 

Service  ^  Telephone  —  Reasonable  rules  —  Frofaaie  language. 

The  fumisliing  of  telephone  serrice  may  be  conditioned  upon  the 
signing  by  a  subscriber  of  an  agreement  to  observe  reasonable  company 
rules,  including  one  prohibiting  the  use  of  profane  and  obscene  lan- 
guage. 

[March  10,  191S.] 

Appeal  from  the  judgment  of  the  Cirenit  Court,  Pike  Coun- 
ty, denying  relief  to  the  plaintiff  in  an  action  by  O.  K.  Bond  to 
compel  N.  Starkey,  owner  of  the  Eastern  Kentucky  Home  Tele- 
phone Company,  to  install  a  telephone ;  aflSrmed. 

Clarke,  J.,  delivered  the  opinion  of  the  court: 
N.  Starkey  owns  and  operates  a  public  telephone  system  in 
Pike  county,  Kentucky,  under  the  name  of  Eastern  Kentucky 
Home  Telephone  Company,  which  is  not  incorporated.  Appel- 
lant is  a  physician,  and  prior  to  January  26,  1911,  had  con- 
tracted for  and  had  in  his  home  or  office  a  telephone  instru- 
ment, furnished  by  defendant,  and  connected  with  his  telephone 
system,  when  a  dispute  arose  over  the  telephone  between  ap- 
pellant and  appellee  about  the  service  rendered,  in  which  both 
parties  became  angry  and  used  profane  language,  whereupon  ap* 
pellee  removed  appellant's  telephone  instrument,  and,  informing 
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iiim  that  it  was  removed  ^^for  no  other  reason  than  the  profane 
language  you  used  to-day  over  our  line  to  the  operator/'  re- 
funded to  him  the  unearned  part  of  the  fee  appellant  had  paid 
in  advance  for  the  service.  In  this  action  appellant  sought,  by 
mandatory  injunction,  to  compel  appellee  to  furnish  him  tele- 
phone service,  which  relief  was  denied  him  by  the  chancellor. 

It  is  shown  in  the  proof  that  appellee,  conceded  to  be  a  public 
earrier,  had  adopted  rules  and  regulations  governing  the  -use  of 
telephones  by  subscribers,  which  were  published  in  the  directory 
furnished  to  the  subscribers,  rule  18  being:  "The  use  of  pro- 
fane language  is  forbidden."  Since  the  removal  of  his  tele- 
phone. Dr.  Bond  has  not  applied  in  person  for  its  reinstallation, 
but  had  his  attorney,  Mr.  Auxier,  to  make  application  therefor, 
to  whom  appellee  offered  to  restore  the  service  upon  condition 
that  appellant  would  sign  the  usual  contract  containing  the  fol- 
lowing stipulation : 

"Fifth.  Any  failure  to  pay  rent  or  tolls  when  due,  or  any 
other  violation  of  the  provisions  and  stipulations  of  this  con- 
tract, or  injury  to  said  telephone,  or  the  use  of  obscene  and  pro- 
fane language  through  said  telephone,  or  listening  to  the  con- 
versation of  other  parties  talking  on  said  line,  or  interfering 
with  parties  talking  on  said  line,  shall  give  the  company  the 
right  at  its  option  to  terminate  this  contract  and  remove  the 
said  telephone  at  once  without  notice." 

This  proposition  was  declined,  so  the  only  question  involved 
here  is  whether  a  public  telephone  company  may  adopt  reason- 
able rules  and  regulations  governing  the  use  of  its  telephones 
by  subscribers  and  make  the  service  conditional  upon  agreement 
to  observe  such  rules  and  regulations.  That  such  a  company 
may  adopt  and  enforce  reasonable  rules  and  regulations  for  use 
of  its  telephones  by  patrons,  among  which  is  a  rule  prohibiting 
the  use  of  profane  language,  is  thoroughly  established.  McDan- 
iel  V.  Paubush  Teleph.  Co.  32  Ky.  L.  Eep.  572,  106  S.  W.  825 ; 
Williams  v.  Maysville  Teleph.  Co.  119  Ky.  33,  82  S.  W.  995 ;  37 
Cyc  1619 ;  1  Jones,  Teleg.  &  Teleph.  Cos.  §  250. 

From  which  it  necessarily  follows  that  the  company  may  make 
the  furnishing  of  its  service  conditional  upon  agreement  by  an 
applicant  that  he  will  observe  such  reasonable  rules  and  regu- 
lations as  it  may  have  adopted. 

Judgment  affirmed. 
P.U.R.1918C.  ^  T 
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IliLINOIS  PUBMO  UniilTIES  COBtMISSIOlT. 

BE  PEOPLE'S  MOTOE  BUS  COMPANT. 

[No.  7391.] 

Monopoly  and  competition  —  Paralleling  of  street  railway  Unes  "by 
motor  Ims  route. 

A  certificate  of  convenience  and  necessity  will  not  be  granted 
by  the  Illinois  Commission  for  the  operation  of  motor  busses  upon 
streets  parallel  with  those  occupied  by  a  street  railway  practically 
throughout  a  city,  where  the  existing  utility  is  rendering  adequate  serv 
ice  at  reasonable  rates. 

(STEKLmo,  Commissioner,  dissents.)' 

[March  18,  1318.] 

Application  for  a  certificate  of  convenience  and  necessity  to 
operate  a  system  of  motor  vehicles  in  the  city  of  Springfield  and 
adjacent  territory;  also  for  an  order  authorizing  the  issue  of  capi- 
tal stock  in  the  aggregate  amount  of  $5,000 ;  denied. 

By  tiie  Commission:  People's  Motor  Bus  Company,  a  corpo- 
ration duly  organized  under  the  laws  of  Illinois,  filed  its  peti- 
tion with  the  Public  Utilities  Commission,  praying  issuance  to 
it  of  a  certificate  of  convenience  and  necessity,  within  the  pur- 
poses of  its  articles  of  incorporation,  to  operate  motor  busses  for 
the  transportation  of  passengers  for  hire  over  designated  routes 
upon  and  along  certain  streets  in  the  city  of  Springfield,  which  in 
its  petition  are  fully  described,  and  to  maintain  public  service 
stations  for  motor  busses. 

The  Springfield  Consolidated  Railway  Company  (hereinafter 
called  the  street  railway  company)  filed  answer  to  said  petition, 
protesting  against  the  issuance  to  said  People's  Motor  Bus  com- 
pany (hereinafter  called  the  motor  bus  company)  of  a  certificate 
of  convenience  and  necessity  to  operate  motor  busses  upon  the 
streets  of  the  city,  as  prayed  in  its  said  petition. 

The  petitioner  appeared  by  A.  W.  Kerr,  W.  J.  MacDonald, 
Eobert  H.  Patton,  and  Charles  H.  Gibbs,  attorneys. 

The  city  oi  Springfield  appeared  by  A.  D.  Stevais,  city  at- 
torney. 

The  street  railway  company  appeared  by  P.  B.  Warren,  and 

George  B.  Gillespie,  attorneys. 
P.U.R.1918C. 
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It  appears  from  the  testimony  offered  and  received  on  the  hear- 
ings that  the  protestant  street  railway  company,  ever  since  the 
24th  day  of  July,  1908,  has  been  and  still  is  operating  a  street 
railway  in  the  city  of  Springfield  under  a  franchise  granted  to 
it  by  said  city  on  said  last-named  date  for  a  term  of  twenty  years, 
and  is  rendering  to  the  entire  public  of  Springfield  adequate 
service  at  reasonable  rates. 

This  is  a  proceeding  by  petition  of  the  motor  bus  company  for 
the  grant  of  a  certificate  of  convenience  and  necessity  to  operate 
motor  busses  upon  streets  parallel  with  those  occupied  by  the 
street  railway  practically  throughout  the  city  for  the  transporta- 
tion of  persons.  * 

It  is  the  policy  and  principle  of  the  laws  of  Illinois,  as  evi- 
denced by  the  Public  Utilities  Act  which  created  the  Public 
Utilities  Commission  and  prescribes  its  powers  and  duties,  that 
where  an  existing  public  utility  is  rendering  adequate  service  at 
reasonable  rates  to  the  public  within  the  field  or  territory  it  is 
serving,  it  is  to  be  regarded  as.  having  a  monopoly  in  furnishing 
the  service  rendered  by  it  in  such  field  or  territory  and  to  be 
protected  against  competition.  In  other  words,  the  Public  Utili- 
ties Act  practically  abandons  the  principle  of  the  regulation  of 
public  utilities  by  competition,  and  adopts  that  of  regulated 
monopoly. 

The  Commission  is  of  the  opinion  that  the  proposed  motor  bus- 
company  and  the  street  railway  company  could  not  operate  side 
by  side  on  parallel  streets  in  the  city  of  Springfield  with  profit 
to  both.  To  grant  the  certificate  of  convenience  and  necessity 
petitioned  for  in  this  case  would  result  in  duplication  of  service, 
and  thereby  add  to  the  burden  of  the  people,  and  render  the  exist- 
ing utility  less  able  to  respond  to  demands  for  a  higher  standard 
of  service.  Furthermore,  it  is  a  matter  of  common  knowledge 
that  the  experiment  of  motor  bus  operation  in  cities  of  the  popu- 
lation of  Springfield  has  not  been  a  success,  and  the  Commission 
is  of  the  opinion  such  experiment  would  prove  unsuccessful  in 
Springfield. 

The  Commission,  having  considered  all  the  evidence  in  the 

record,  having  heard  the  arguments  of  counsel,  and  being  fully 

advised  in  the  premises,  finds  that  public  convenience  and  neces- 
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sity  do  not  require  the  granting  of  the  certificate  prayed  for  in 
the  petition  in  this  case. 

Dempcy,  Chairman,  concurring:  Under  the  Commission's 
practice  of  distributing  cases  for  hearings,  this  case  was  assigned 
to  me.  Accordingly  I  presided  at  the  hearings,  passed  upon  the 
various  motions  presented,  and  heard  all  of  the  evidence.  A  pro- 
posed order  was  then  prepared  by  me,  which  embodied  a  state- 
ment of  the  issues  involved,  an  analysis  of  the  evidence,  and  a 
discussion  of  the  principles  I  considered  applicable.  While  a  ma- 
jority of  the  Commission  concurred  in  the  conclusion  reached  in 
said  proposed  order,  they  did  not  agree  with  the  discussion  and 
reasoning  set  forth  therein.  The  foregoing  order  was  then  pre- 
pared and  adopted  by  the  majority.  That  order  does  not  discuss 
the  evidence  introduced,  or  give  the  reasons  upon  which  the  find- 
ings and  order  are  based,  as  is  usually  done  in  cases  of  similar 
importance.  I  think  the  parties  to  this  case  are  entitled  to  a 
discussion  of  the  evidence  and  of  the  material  issues  involved. 
Therefore,  while  I  agree  with  the  order  of  the  majority  in  so 
far  as  it  dismissed  the  petition,  I  have  decided  to  file  this  special 
concurring  opinion. 

People's  Motor  Bus  Company  filed  its  petition  with  the  Com- 
mission, asking  that  it  be  granted  a  certificate  of  convenience 
and  necessity  to  operate  motor  busses  for  the  transportation  of 
passengers  for  hire  upon  and  along  certain  streets  in  the  city  of 
Springfield,  and  to  maintain  public  service  stations  for  motor 
busses.  The  grounds  of  the  petition  for  a  certificate  of  conven-* 
ience  and  necessity  are  set  forth  therein  as  follows :  "Tour  peti- 
tioner further  shows  that  the  operation  of  the  transportation 
facilities  in  the  said  city  of  Springfield  for  some  months  last 
past  has  been  such  that  the  transportation  service  offered  to  the 
public  depending  thereon  has  been  and  is  insufficient,  unsafe,  and 
inadequate,  and  that  it  is  desirable  and  necessary  for  the  citizens 
of  this  said  community  to  have  additional  and  more  complete 
transportation  service  so  that  such  service  may  be  made  sufficient, 
safe,  and  adequate.^' 

The  authorized  capital  stock  of  petitioner  is  $5,000,  divided 
into  five  hundred  shares  of  the  par  value  of  $10  each.  If  a  cer- 
tificate of  convenience  and  necessity  should  be  granted,  petitioner 
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proposed  to  issue  additional  capital  stock  to  tiie  amount  of 
$120,000,  making  a  total  authorized  capital  stock  of  $125,000. 
From  the  proceeds  of  the  sale  of  this  stock,  petitioner  proposed 
to  invest  about  $90,000  in  thirty  motor  busses,  $5,000  in  pro- 
viding service  stations,  and  to  retain  $30,000  for  working  capital 
and  to  cover  organization  expenses;  and  the  petition  contains  a 
prajer  for  authorization  to  issue  at  par  the  present  authorized 
capital  stock  of  the  company  of  $5,000  to  be  used  as  an  initial 
payment  upon  the  contract  for  said  motor  busses,  service  stations, 
and  the  necessary  organization  expenses. 

The  Springfield  Consolidated  Railway. Company  (hereinafter 
called  the  street  railway  company)  filed  answer  to  said  petition, 
and  objected  to  the  issuance  of  a  certificate  of  convenience  and 
necessity  to  the  motor  bus  company  on  the  groimd  that  the  former 
is  maintaining  and  operating  a  street  railway  on  divers  of  the 
streets  of  the  city  of  Springfield  under  and  pursuant  to  the  terms 
and  conditions  of  a  franchise  granted  to  it  by  said  city  on  the 
24th  day  of  July,  1908,  for  a  period  of  twenty  years.  It  alleges 
compliance  by  it  with  all  the  terms  and  conditions  of  said  grant ; 
that  it  has  maintained  adequate  and  sufficient  service  upon  all 
of  its  lines  for  the  accommodation  of  the  entire  public  of  said 
city;  and  denies  specifically  all  charges  contained  in  the  peti- 
tion of  inadequacy,  insufficiency,  and  unsafety  of  the  service  ren- 
dered by  it  at  any  time,  and  denies  there  is  any  demand  or  neces- 
sity for  any  additional  or  different  transportation  service  for  the 
4)ublic  of  said  city.  It  alleges  the  patronage  of  the  public  re- 
quiring transportation  facilities  upon  the  streets  of  the  city  of 
Springfield  is  not  sufficient  to  maintain  two  transportation  com- 
panies operating  on  practically  parallel  lines  or  streets  of  the 
city.  It  alleges  the  proposed  routes  for  motor  bus  operation  and 
any  such  that  could  be  planned  in  said  city  do  and  would  be 
practically  parallel  with  its  lines,  would  invade  the  territory 
served  by  it  under  its  said  franchise,  would  be  a  practical  dupli- 
cation of  the  street  transportation  system  of  the  city,  and  that 
two  such  transportation  companies  cannot  operate  side  by  side 
in  the  same  territory  with  profit  to  both. 

It  appears  from  the  testimony  offered  and  received  on  the  hear- 
ings that  the  protestant  street  railway  company,  since  the  24tb 
day  of  July,  1908,  has  been  and  still  is  operating  a  street  railway 
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in  the  city  of  Springfield  under  a  franchise  granted  to  it  by 
said  city  on  said  last-named  date  for  a  term  of  twenty  years ;  that 
prior  to  the  25th  day  of  July,  1917,  disagreement  arose  between 
said  street  railway  company  and  its  employees  operating  its  cars, 
respecting  demands  by  said  employees  for  wage  increase  and 
adjustment,  and  for  recognition  of  them  by  the  street  railway 
company  in  a  collective  or  organized  and  affiliated  labor  union 
capacity,  which  disagreement  on  or  about  the  25th  day  of  July, 
1917,  culminated  in  a  "strike"  by  said  employee  or  a  large  num- 
ber of  them ;  that  nonunion  men  are  employed  to  take  the  places 
of  the  strikers  to  operate  the  cars  of  said  street  railway  company ; 
that  while  some  of  the  new  men  so  employed  were  competent  and 
trustworthy,  some  were  inexperienced  and  incompetent,  and 
others  were  wholly  irresponsible,  dishonest,  and  reckless;  that 
violence  was  resorted  to,  resulting  in  collisions,  derailments, 
wrecks,  and  accidents  in  various  part  of  the  city.  As  to  who 
committed  or  was  responsible  for  such  acts  of  violence,  the  evi- 
dence in  the  record  is  conflicting,  the  local  manager  of  the  street 
railway  company  charging  the  same  to  the  striking  men  and  their 
sympathizers,  while  the  latter  denied  such  charge,  and  upon  the 
hearing  chained  that  said  street  railway  company  was  responsi- 
ble for  said  acts  of  violence  and'inspired  the  same  for  the  purpose 
of  discrediting  the  striking  men  and  their  cause  with  their  sym» 
pathizers  and  with  the  general  public;  that  whoever  may  be  re- 
sponsible directly  for  such  acts  of  violence,  the  evidence  shows 
that  for  some  months  preceding  the  filing  of  the  petition  the 
transportation  service  rendered  by  said  street  railway  company  to 
the  public  largely  dependent  thereon  was  wholly  inadequate,  in- 
sufficient, and  parts  of  each  day,  for  a  considerable  time,  un- 
safe; that  during  a  large  portion  of  the  time  in  the  months  of 
August,  September,  and  October,  1917,  the  service  rendered  by 
said  street  railway  company  was  demoralized  and  largely  aban- 
doned by  the  people  of  the  city  as  a  means  of  transportation. 
This  clearly  appears  from  a  compilation  of  the  receipts  of  the 
street  railway  company  in  tickets  and  cash  fares  by  weeks,  as 
shown  by  the  testimony  of  E.  L.  Maxwell,  secretary  of  the  street 
railway  company,  called  as  a  witness  for  petitioner,  commenc- 
ing July,  1917,  as  follows: 
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Week  ending  July  7th  $9,594.84 

(Week  ending  July  14th  missing) 

Week  ending  July  2l8t   9,889.18 

Week  ending  July  28th    6,004.04 

Week  ending  August  7th    1,972.65 

Week  ending  August  14th    1,742.25 

Week  ending  August  2l8t    1,815.61 

From  August  2l8t  to  August  Slst 3,671.33 

Week  ending  September  7th    2,556.54 

Week  ending  September  14th    4,404.56 

Week  ending  September  2l8t     3,132.27 

Week  ending  September  30th    4,023.15 

Week  ending  October  7th   3,129.49 

Week  ending  October  14th     3,409.14 

Week  ending  October  2l8t    3,446.77 

From  October  2l8t  to  October  31st 5,619.53 

The  above  compilation  shows  the  total  revenue  of  the  company 
for  passenger  traffic  from  July  1st  to  October  Slst. 

It  is  evident  from  said  table  that  on  October  31,  1917,  the 
service  of  the  street  railway  company  was  yet  far  from  normaL 
The  passenger  receipt  for  tickets  and  cash  fares  for  the  first  two 
weeks  in  July  were  nearly  $10,000  each  week.  This  probably 
represents  something  near  the  normal  weekly  receipts  of  the 
street  railway  company.  While  during  the  month  of  October  the 
weekly  receipts  were  increasing  in  amount,  and  on  October  Slst 
had  reached  the  sum  of  $5,619.5S,  yet  this  is  between  $4,000  and 
$5,000  short  of  normal,  indicating  the  service  was  still  demoral- 
ized or  at  least  that  the  people  of  4he  city  were  not  riding  on  the 
cars. 

The  fact  that  the  people  of  the  city  were  on  said  last-named 
date  still  refraining  from  making  use  of  the  street  car  service  may 
be  due  to  a  prevailing  fear  that  the  service  was  unsafe,  or  to 
sympathy  for  the  striking  employees,  or  to  both.  The  street 
railway  company  disclaims  responsibility  for  the  breakdown  and 
demoralization  of  service  rendered  the  public  by  it  during  the 
long  period  following  the  initiation  of  the  strike,  and  charges 
and  attributes  the  same  to  acts  of  interference,  intimidation,  and 
violence  on  the  part  of  the  striking  employees  and  their  sym- 
pathizers, and  failure  on  the  part  of  the  city,  county,  and  state 
authorities  to  preserve  the  peace,  protect  the  people  riding  on  the 
cars  and  the  property  of  the  street  railway  company. 

It  further  appears  from  the  evidence  that  the  incorporation 
of  the  People's  Motor  Bus  Company  for  the  purpose  of  trans- 
portation of  persons  for  hire  in  motor  busses  upon  and  along  the 
streets  throughout  the  city  avowedly  was  and  is  exclusively  a 
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Tmion  labor  enterprise ;  that  it  is  the  policy  of  the  promoters  of 
said  corporation  to  confine  subscriptions  to  its  capital  stock  to 
members  of  labor  unions ;  that  it  is  a  principle  of  union  labor  to 
refrain  from  patronizing  an  employer  who  is  regarded  by  its  em- 
ployees and  labor  unions  or  members  thereof  as  unfair  to  labor ; 
that,  observing  this  principle,  union  labor  of  Springfield,  as  a 
rule,  does  not  and  will  not  patronize  said  street  car  company. 

This  is  a  proceeding  by  petition  of  the  motor  bus  company  for 
the  grant  of  a  certificate  of  convenience  and  necessity  to  operate 
motor  bussee  upon  streets  parallel  with  those  occupied  by  the 
street  railway  throughout  the  city  for  the  transportation,  prima- 
rily, of  the  members  of  labor  unions  of  the  city  and  their  families, 
and  incidentally  such  others  as  may  avail  themselves  of  it  in 
direct  competition  with  said  street  railway  company. 

While  evidence  oflFered  by  petitioner  shows  the  service  rendered 
by  the  street  railway  company  as  a  consequence  of  the  strike,  and 
for  three  or  four  months,  commencing  about  July  26,  1917,  was 
wholly  inadequate,  insufficient,  and  tmsafe,  yet  the  real  and 
avowed  ground  of  the  petition  is  not  the  inadequacy  of  service 
rendered  by  the  street  railway  company,  bnt  is  the  position  taken 
by  union  labor  of  the  city  in  sympathy  vriih  the  striking  em- 
ployees of  the  street  railway  company,  that  the  latter  is  unfair  in 
its  attitude  toward  its  employees  and  toward  union  labor,  by 
reason  whereof  they  will  not  patronize  said  street  railway  com- 
pany and  will  not  ride  on  its  cars.  The  theory  and  contention  of 
the  promoters  and  supporters  of  petitioner  is  that,  because  they 
will  not  ride  on  the  cars  of  the  street  railway  company  and  will 
not  patronize  it,  they  are  entitled  to  a  certificate  of  convenience 
and  necessity  to  organize,  operate,  and  maintain  a  competing 
local  transportation  utility  for  their  own  use  and  accommodation, 
and  this  notwithstanding  many  of  tiie  witnesses  for  petitioner 
testified  on  the  hearings  that  the  service  rendered  the  people  of 
the  city  prior  to  the  strike  was  adequate.  Whatever  the  facts  may 
be  as  to  the  adequacy  of  the  service  rendered  by  the  street  railway 
company  since  the  period  of  the  strike,  there  was  practically  no 
evidence  offered  to  prove  that  the  service  rendered  by  the  street 
railway  company  is  inadequate  or  insufficient  in  normal  times 
and  under  normal  conditions. 

I  am  of  the  opinion  that  the  Commission  cannot  recognize  tn 
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right  in  organized  labor  of  the  city,  or  any  other  organized  body 
of  citizens,  to  a  certificate  of  convenience  and  necessity  to  organ- 
ize and  operate  a  local  passenger  transportation  utility,  whether 
the  same  be  a  motor  bus  line  or  a  street  railway,  to  compete  with 
an  existing  street  railway  utility,  simply  because  such  union  or 
organized  body  has  a  grievance  against  the  existing  utility  not 
involving  transportation  service  or  rates.  The  members  of  Irfbor 
unions  have  precisely  the  same  rights  as  any  other  citizens  in  the 
matter  of  promoting,  organizing,  and  operating  such  a  public 
utility  or  any  other  enterprise — ^no  more  and  no  less. 

Section  55  of  the  Public  Utilities  Act  reads  in  part  as  follows: 
"No  public  utility  shall  begin  the  construction  of  any  new  plant, 
equipment,  property  or  facility  which  is  not  in  substitution  of 
any  existing  plant,  equipment,  property  or  facilities  or  in  exten- 
sion thereof  or  in  addition  thereto,  unless  and  imtU  it  shall  have 
obtained  from  the  Commission  a  certificate  that  public  conven- 
ience and  necessity  require  such  construction. 

"No  public  utility  not  owning  any  city  or  village  franchise  nor 
engaged  in  performing  any  public  service  or  in  furnishing  any 
product  or  commodity  within  this  state  at  the  time  this  act  goes 
into  effect  shall  transact  any  business  in  this  state  until  it  shall 
have  obtained  a  certificate  from  the  CSommission  that  public  con- 
venience and  necessity  require  the  transaction  of  such  business." 

In  my  judgment  it  is  the  policy  and  principle  of  the  laws  of 
Illinois,  as  evidenced  by  the  Public  Utilities  Act  which  created 
the  Public  Utilities  Commission  and  prescribes  its  powers  and 
duties,  that  where  an  existing  public  utility  is  rendering  ade- 
quate service  at  reasonable  rates  to  the  public  within  the  field  or 
territory  it  is  serving,  it  is  to  be  regarded  as  having  a  monopoly 
in  furnishing  the  service  rendered  by  it  in  such  field  or  territory 
and  to  be  protected  against  competition.  In  other  words,  the 
Public  Utilities  Act  practically  abandons  the  principle  of  the 
regulation  of  public  utilities  by  competition,  and  adopts  that  of 
regulated  monopoly  to  protect  the  public  against  the  abuses  of 
overcapitalization  and  other  evils  of  unsound,  imwise,  dishonest, 
and  illegal  financing.  It  vests  the  Public  Utilities  Commission 
with  the  power,  and  charges  it  with  the  duty,  of  supervising  the 
financing  and  regulating  the  practices,  operation,  service,  and 
rates.    The  Commission  has  the  power,  and  it  is  its  duty,  as  I 
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view  it,  to  require  street  railways,  as  well  as  other  public  utili- 
ties, to  be  properly  and  honestly  financed,  and  to  render  the  pub- 
lic adequate  service  at  reasonable  rates.  Where,  however,  a  pub- 
lic utility  has  been  found  to  be  incapable  of  rendering  adequate 
service  at  reasonable  rates,  whether  by  continued  bad  manage- 
ment, unbusinesslike  methods,  lack  of  financial  resources,  or 
persistent  refusal  or  inability  to  obey  the  orders  of  the  Commis- 
sion, the  granting  of  a  certificate  of  convenience  and  necessity 
to  another  utility  to  occupy  the  field  or  territory  and  serve  the 
public  is,  in  my  opinion,  justified. 

In  this  case  there  must  be  kept  in  view  the  beet  interests  of 
the  public  of  the  cily  of  Springfield,  and  the  question  presented 
is  whetiier,  under  the  conditions  disclosed  by  the  record,  public 
convenience  and  necessity  require  motor  bus  transportation  of 
passengers  in  the  city  upon  streets  paralleling  those  upon  which 
the  street  railway  company  is  operating  its  cars  under  a  fran- 
chise granted  by  the  city.  If  the  street  railway  company  is  ren- 
dering to  all  the  people  of  the  city  adequate  service  at  reasonable 
rates,  the  petition  of  the  motor  bus  company  should  be  denied ; 
or  if  the  street  railway  company  is  not  rendering  adequate  serv- 
ice to  all  the  people  of  the  city,  but  has  the  financial  resources 
and  is  otherwise  capable  of  responding  to  the  orders  of  the  Com- 
mission for  betterment  of  service,  then,  in  that  case,  the  remedy 
is  by  complaint  to  the  Commission  of  the  service  rendered,  rather 
than  the  establishing  of  a  competing  utility.  It  is  only  in  case 
the  street  railway  company  has  been  shown  to  be  utterly  inca- 
pable for  want  of  financial  resources,  or  otherwise,  of  fulfilling 
its  obligations  to  the  public  that  a  certificate  of  convenience  and 
necessity  should  be  granted  to  another  utility  to  occupy  the  same 
field. 

The  Public  Utilities  Act  took  effect  January  1,  1914.  Within 
a  short  time  after  that  date  the  Commission  created  thereby  was 
organized  and  ready  to  exercise  its  powers  and  perform  its  duties 
thereunder.  Since  the  effective  date  of  said  act  and  the  organiza- 
tion of  the  Commission,  no  complaint  of  the  service  rendered 
by  the  street  railway,  except  such  as  is  involved  in  this  proceeding 
for  a  certificate  of  convenience  and  necessitv,  has  been  filed  with 
this  Commission,  the  body  created  by  law  to  hear  and  pass  upon 
such  complaints,  and,  if  sustained,  apply  the  remedy.     In  the 
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absence  of  such  complaints  the  Commission,  in  my  judgment, 
would  be  justified  in  assuming  that  the  service  is  adequate. 
However,  the  evidence  does  show  conclusively  that,  for  a  period 
of  three  or  four  months  during  a  strike  of  certain  of  the  employees 
of  the  street  railway  company,  the  service  rendered  by  it  was 
inadequate  and  much  of  the  time  unsafe,  and  the  evidence  in 
the  record  in  this  case  as  to  the  character  of  the  service  rendered 
by  the  street  railway  was  confined  almost  exclusively  to  the  period 
of  the  strike.  It  is  also  true  that  some  of  said  striking  employees 
and  numerous  members  of  labor  organizations  in  the  city  have 
declared  they  will  not  patronize  the  street  railway  company  and 
will  not  ride  on  its  cars.  In  my  opinion,  however,  neither  the 
inadequacy  and  unsafety  of  the  service  during  the  strike,  nor 
the  fact  that  a  large  number  of  persons,  while  admitting  the 
adequacy  of  the  service  in  normal  times,  will  not  ride  on  its 
cars,  or  both,  would  justify  the  granting  of  a  certificate  of  con- 
venience and  necessity  to  a  competing  utility.  It  is  conceivable, 
however,  as  I  view  this  matter,  that  if,  by  reason  of  a  persist^it 
attitude  of  unfairness  toward  its  employees,  whether  with  refer- 
ence to  wages  or  refusal  to  recognize  their  right  to  treat  with  it 
in  a  collective  or  organized  capacity  in  affiliation  with  organ- 
ized labor,  or  from  any  other  cause,  a  public  utility  should  render 
itself  incapable  of  serving  the  public  adequately  and  safely,  the 
Commission  would  be  justified  in  granting  a  certificate  of  con- 
venience and  necessity  to  some  other  utility  that  could  and  would 
furnish  adequate  service.  Not  because  the  Commission  has  the 
power  directly  to  fix  wages  or  adjust  wage  disputes,  or  to  compel 
the  street  railway  company  to  employ  or  recognize  union  labor, 
or  to  deal  with  its  anployees  in  a  collective  capacity,  for  the 
Commission  has  no  such  power,  but  because  the  public  is  entitled 
to  receive  from  the  street  railway  company,  a  public  utility, 
adequate  service  at  reasonable  rates,  and  because  the  Commis- 
sion is  vested  with  the  power  and  charged  with  the  duty  of 
requiring  that  such  service  be  rendered,  when  proper  application 
is  made  to  it  for  such  purpose,  as  the  law  contemplates.  In  other 
words,  it  appears  to  me  to  be  intolerable  to  the  public  that  a 
street  railway  company  should  be  permitted  to  continue  indefi- 
nitely to  occupy  the  field  as  a  passenger  transportation  agency  in 
any  case  where  it  had,  from  any  cause,  permanently  or  during 
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repeated  extended  periods  of  time,  incapacitated  itself  to  rea- 
sonably meet  the  public  demands  for  street  railway  transporta- 
tion. 

The  evidence  tends  to  show  that  there  are  some  large  areas  in 
the  city  of  Springfield  where  construction  of  cross  lines  or  exten- 
sions of  street  car  tracks  are  required  to  adequately  serve  the 
inhabitants  of  such  areas,  but  I  am  of  the  opinion  that  it  would  be 
to  the  best  interests  of  the  entire  public  of  the  city  that  such 
construction  of  cross  lines  or  extensions  be  effected  by  the  exist- 
ing utility,  rather  than  by  the  introduction  of  another  transporta- 
tion company  operating  on  parallel  streets  in  competition  with 
such  existing  utility.  If  the  street  railway  company  should 
refuse  to  provide  such  additi(mal  facilities  and  accommodations 
in  such  areas,  the  consent  of  the  city  authorities  to  occupy  the 
streets  in  such  areas  with  tracks  and  other  equipment  being 
first  obtained,  the  Commission  could  compel  the  street  railway 
company  to  furnish  adequate  transportation  facilities  at  rea- 
sonable rates  for  the  inhabitants  of  such  areas.  I  am  of  the 
opinion  that  the  proposed  motor  bus  company  and  the  street 
railway  company  could  not  operate  side  by  side  on  parallel 
streets  in  the  city  of  Springfield  with  profit  to  both.  To  grant 
the  certificate  of  convenience  and  necessity  petitioned  for  in 
this  case  would  result  in  duplication  of  service,  and  thereby  add 
to  the  burden  of  the  people,  and  render  the  existing  utility  less 
able  to  respond  to  demands  for  a  higher  standard  of  service. 
Furthermore,  it  is  a  matter  of  common  knowledge  that  the  experi- 
ment of  motor  bus  operation  in  cities  of  the  population  of  Spring- 
field has  not  been  a  success,  and  I  believe  that  such  experiment 
wotdd  prove  unsuccessful  in  Springfield. 

I  am  further  of  the  opinion  that  it  would  not  be  to  the  best 
interests  of  the  promoters  of  the  motor  bus  enterprise,  the 
purchasers  of  its  stock,  or  other  securities,  nor  to  the  public  of 
the  city,  that  a  certificate  of  convenience  and  necessity  be  granted 
to  the  petitioner  in  this  case. 

For  the  foregoing  reasons  I  concur  in  the  action  of  the  majority 
of  the  Commission  in  denying  the  application  of  the  motor  bus 
ocHnpany  for  a  certificate  of  convenience  and  necessity. 

Sterling,   Commissioner,   dissenting:   Having  only  recently 

voted  in  favor  of  the  granting  of  a  certificate  of  convenience  and 
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necessity  for  a  motor  bus  line  to  serve  the  south  side,  in  the 
city  of  Chicago  (the  north  side  already  having  motor  bus  line 
in  operation),  I  cannot  now,  consistently  and  conscientiously, 
vote  to  deny  to  the  people  pi  one  of  the  next  important  cities 
of  the  state  the  privilege  of  such  a  service,  petitioned  for  by  a 
considerable  number  of  citizens  and  taxpayers  of  Springfield. 

I  am  not  going  to  argue,  at  this  time,  the  question  of  the  ade- 
quacy or  inadequacy  of  the  service  which  is  now  being  or  has 
been  rendered  by  the  traction  company  in  that  portion  of  the 
city  which  it  is  endeavoring,  to  the  best  of  its  ability,  to  serve. 
It  is  a  fact,  to  my  mind,  however,  that  the  growth  during  the 
past  few  years  of  not  a  few  of  the  more  important  cities  of  Illinois 
has  been  so  rapid  and  the  suburban  development  so  extensive, 
that  the  traction  companies  in  many  cities,  because  of  limited 
financial  resources  or  for  some  other  cause,  have  not  been  able 
to  keep  pace  with  this  community  growth  and  grant  the  exten- 
sions and  service  which  have  been  petitioned  for  and  demanded 
by  the  residents  of  these  comparatively  new  suburbs,  and  to 
which  service  they  are  entitled,  within  a  reasonable  period  of 
time. 

As  a  general  proposition,  experience  has  taught  us  that  prop- 
erly regulated  monopoly,  in  utilities,  is  probably  better,  in  the 
long  run,  for  any  community,  than  ruinous  competition  between 
utilities,  but  where  a  regulated  public  utility  monopoly  is  not 
able  to  render  efficient  and  satisfactwy  service  to  a  considerable 
portion  of  a  city  or  community,  or  where  there  is  a  Intimate, 
undeveloped,  and  unoccupied  field  for  a  second  somewhat  similar 
utility,  I  cannot  subscribe  to  this  principle. 

The  people  of  every  city  and  community  are  entitled  to  the 
best  transportation  service  it  is  possible  to  secure,  at  such  rates 
of  fare  as  will  bring  a  proper  and  reasonable  return  on  the  invest- 
ment in  the  public  utility.  The  street  car  and  the  public  motor 
bus  are  the  agencies  most  employed  by  the  wage  earner  in  getting 
to  and  from  his  work,  and  by  them,  with  their  families,  in 
getting  to  church,  houses  of  amusement,  stores  to  shop  and  to 
other  places,  in  their  leisure  hours ;  those  who  are  in  more  for- 
tunate circumstances  having  their  own  automobiles  or  other  means 
of  conveyance.  In  my  judgment,  therefore,  there  is  a  profitable 
field  for  public  motor  bus  lines  in  numerous  of  the  larger  cities 
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of  this  state,  the  routes  of  which  motor  bus  lines  can  be  so  laid 
out  as  to  render  increased  accommodation  and  service  to  the  peo- 
ple, particularly  those  not  now  conveniently  served  who  live  in 
the  outskirts  or  considerably  distant  from  present  street  car  lines, 
and  still  not  seriously  conflict  with  or  impair  the  returns  of  the 
traction  company.  In  my  judgment  the  operation  of  public 
motor  bus  lines  for  passenger  traffic  in  cities,  as  well  as  public 
motor  truck  lines  between  towns  and  cities,  for  the  parrying  of 
lighter  freight,  thus  relieving  the  congestion  on  the  steam  rail- 
roads just  that  much,  is  now  only  in  the  infant  stages  of  its  devel- 
opment, and  that  both  will  ccnne  into  rapid  and  successful  general 
use  as  the  streets  in  our  cities  and  the  highways  in  the  country 
are  permanently  improved.  It  is  my  furdier  judgment  that  it 
does  not  require  particularly  keen  vision  to  see  the  dawning  of 
the  day  when  street  car  rails,  trolley  wires  supported  by 
unsightly  poles,  and  the  maintenance  of  expensive  power  plants, 
will  be  entirely  done  away  with,  at  least  in  our  smaller  inland 
cities,  and  will  be  supplanted  by  modem,  conunodious,  quiet- 
running  motor  busses,  using  either  gasolene  or  storage  battery 
power,  and  which  can  be  operated  over  such  streets  as  will  best 
fiuit  the  public  convenience.  The  question  of  safety  of  operation 
to  the  public  and  the  reducing  of  the  risk  of  danger  to  pedes- 
trians crossing  streets  is  also  an  important  factor  which  will 
come  in  for  consideration ;  for  governors  can  be  applied  to  motor 
bus  vehicles  which  will  limit  the  speed  of  the  busses  and  render 
it  absolutely  impossible  to  run  them  faster  than  the  speed  fixed 
by  lock  on  the  governor. 

For  the  reasons  above  set  forth  I  am  constrained  to  dissent 
from  the  majority  opinion  and  order  in  this  case. 

Note. — Monopoly  and  competition. 

In  Central  Teleph.  Co.  v.  Windber  Teleph.  Co.  (Pa.)  Complaint 
Docket  No.  1667,  April  1,  1918,  Ainey,  diairman,  said  that  com- 
petitive conditions  among  utilities  are  likely  to  impose  injuries  upon 
the  public  and  upon  the  companies  themselves. 

Following  the  decision  in  Ft.  Supply  Teleph.  &  Teleg.  Co.  v. 
Pioneer  Teleph.  &  Teleg.  Co.  P.U.R.1917A,  188,  the  Oklahoma  Com- 
mission held  under  a  similar  state  of  facts  in  Ft.  Supply  Teleph.  & 
Teleg.  Co.  v.  Pioneer  Teleph.  &  Teleg.  Co.  Cause  No.  2708,  Order 
No.  1258,  April  16,  1917,  that  a  telephone  company  which  is  the 
P.U.R.1918C. 
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first  to  establish  an  exchange  in  a  town  will  not  be  prevented  from 
cutting  the  rate,  even  to  an  unremunerative  point,  lower  than  its 
rate  in  other  towns,  in  order  that  it  may  retain  the  business  which 
has  become  competitive  through  the  establishment  of  a  second  ex- 
change in  the  town. 

In  Musceda  Mut.  Teleph.  Co.  v.  East  Sand  Prairie  Teleph.  Co. 
Oct,  22,  1917,  the  Wisconsin  Commission,  in  ordering  the  discon- 
tinuance of  a  competing  telephone  line  constructed  without  au- 
thorization by  the  Commission  in  violation  of  the  antiduplication 
statute,  said :  "Since  the  parties  could  have  obtained  an  apparently 
adequate  service,  including  a  free  connection  with  the  Blue  river  ex- 
change, by  the  simple  process  of  applying  to  the  complainant  for 
service,  or  to  the  Commission  to  compel  complainant  to  extend  serv- 
ice on  an  equitable  basis,  it  follows  that  there  was  no  adequate  reason 
for  the  introduction  of  competition. 

"Nor  is  the  situation  affected  by  the  fact  that  the  line  was  built 
partly  on  private  land,  or  by  the  further  fact  that  no  charge  is  made 
for  messages  going  over  the  line  from  outside  parties.  The  line  is 
connected  with  the  switchboard  at  Blue  river  and  is  thus  available 
for  public  use  and  is  a  part  of  the  facilities  of  that  exchange.  It 
also  supplies  the  eight  parties  with  service  into  that  exchange  and 
thence  over  all  lines  radiating  therefrom.  Hence  it  constitutes  a 
plant  or  equipment  for  giving  telephone  service  to  the  public,  and 
is  a  public  utility,  and  cannot  commence  operations  without  ob- 
taining authority  therefor  under  §  1797m-74r.'' 

In  Ee  Matheu,  Decision  No.  4764,  Application  No.  3117,  Oct. 
19,  1917,  the  California  Commission  held  that  a  petition  for  per- 
mission to  operate  a  stage  line  between  two  points  would  not  be 
denied,  on  the  ground  that  it  would  parallel  for  several  miles  an 
existing  line  incidentally  carrying  a  few  passengers  between  inter- 
mediate points,  especially  where  the  applicant  desires  to  operate 
principally  for  through  traGSc^  and  public  necessily  requires  such 
service. 


MAtmS  PITBIilC  UTHilTIES  COMMISSION. 

BE  QUILFOED  WATEE  COMPANT. 
[F.  C.  137.] 

OonstitwHonal  law  ->-  Invpairment  of  contract  -*  Ratea^ 

1.  The  Maine  Commission  is  not  bound,  in  a  rate  proceeding,  by 
a  contract  betwera  a  utility  and  municipality  to  which  the  rate-making 
power  is  not  reserved. 
P.U.R.1918C. 
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Valuation  -—  Fair  value  —  BeprodueUan  cost. 

2.  Reproduction  cost  less  depredation  should  not  be  taken  as  the 
fair  value  of  utility  property  for  rate  making,  where  based  upon  in- 
flated prices  of  an  abnormal  period. 

ValuaUon  -*  Property  not  in  u&t, 

3.  Sewer  property  should  not  be  included  in  the  value  of  a  water 
company's  plant  for  rate  making,  where  the  company  is  unauthorized 
to  construct  or  operate  a  sewage  system. 

Valuation  —  Brotnoter's  profit. 

4.  No  allowance  was  made  for  promoter's  profit  in  a  rate  valua- 
tion, it  appearing  that  the  company  had  always  earned  operating  ex- 
penses, fixed  charges  and  dividends  on  stock  representing  actual  invest- 
ment, and  that  other  overheads  w^e  allowed;  and  in  view  of  the  fact 
that  the  Conmiission  was  finding  present  value  instead  of  original  cost. 

Valuation  —  Qoing^conoem  value, 

5.  No  allowance  was  made  for  going-concern  value  in  a  rate  valua- 
tion, it  appearing  thai  the  company  had  always  earned  all  of  its  operat- 
ing expenses,  fixed  charges  and  dividends  on  stock  representing  actual 
investment,  and  that  organization  expense,  interest  during  construction, 
and  other  overhead  items,  were  recognized  in  an  estimate  of  the  cost 
of  reproduction  new  of  the  company's  property;  and  in  view  of  the 
fact  that  the  Commission  was  finding  the  present  value  instead  of  the 
original  cost. 

Valuation  —  Cost  of  money, 

6.  No  allowance  was  made  for  cost  of  money  in  a  valuation  for 
rate  making,  it  appearing  that  the  company  had  always  earned  all  of 
its  operating  expenses,  fixed  charges  and  dividends  on  stock  represent- 
ing actual  investment,  and  that  other  overheads  were  recognized;  and 
in  view  of  the  fact  that  the  Commission  was  finding  present  value  in- 
stead of  original  cost. 

l}epreciation  —  Water  plant  —  Annual  ollotoaitce. 

7.  An  allowance  approximating  }  of  1  per  cent  per  year  for  depre- 
ciation of  a  gravity  water  plant  is  not  unreasonably  high. 

.Wtates  —  Water  •>«  BubUo  use, 

8.  A  municipality  having  the  usual  number  of  hydrants,  and  requir- 
ing the  usual  quantity  of  water  for  other  public  uses,  should  pay  a 
water  company  supplying  both  public  and  domestic  service  at  least  25 
per  cent  of  the  revenue  necessary  to  enable  the  company  successfully  to 
do  business. 

Rates  —  Wixter  ^  Value  of  the  service, 

9.  A  first  faucet  water  rate  of  $6  per  annum  is  not  greater  than 
the  value  of  the  service  to  the  individual  consumer. 

Return  —  Water  utility  —  Percentage, 

10.  A  return  of  6  per  cent  to  a  water  utility  is  not  unreasonably 
high. 

Return  —  Burden  of  producing  increased  revenue  —  Unfavorable 
contract, 

11.  A  utility  which  has  entered  into  an  imfavorable  rate  contract 
with  a  municipality  should  not,  when  increased  revenue  is  necessary, 
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be  allowed  to  place  tlie  entire  burden  upon  private  consumers,  in  case 
the  munioipalitj  refuses  to  waive  its  right  under  the  contract. 

[January  23,  1918.] 

Application  for  permission  to  increase  water  rates ;  granted 
under  certain  modifications  and  conditions  specified  in  the  order. 
The  fair  value  of  the  company's  property  was  found  to  be  $75,- 
000. 

Appearances:  Hudson  &  Hudson,  of  Guilford,  for  the  com- 
plainants ;  J.  S.  Williams,  Esq.,  of  Guilford,  for  the  respondent. 

By  the  Commission:  Under  date  of  August  29,  1917,  the 
Guilford  Water  Company  filed  in  the  offices  of  this  CcHnmission, 
to  become  effective  on  and  after  October  1,  1917,  a  change  in 
its  existing  rates  for  service:  The  rate  for  first  faucet,  which 
had  been  $6,  was  to  be  increased  to  $8  per  year;  the  rate  to 
stores  and  business  places  was  to  be  increased  from  $6  to  $8^ 
and  the  rate  of  $200  theretofore  charged  to  the  Bangor  &  Aroos« 
took  Railroad  was  to  be  increased  to  $250.  This  latter  increase 
is  understood  to  have  been  brought,  about  by  an  agreement  be- 
tween the  two  companies.  While  the  amendment  to  the  sched- 
ule which  would  bring  about  these  increases  was  properly  filed 
with  this  Commission  on  August  29th,  and  while  such  filing 
constituted  all  the  notice  of  the  change  which  the  company  was 
by  law  obliged  to  give,  nevertheless  the  inhabitants  of  Guilford 
did  not  receive  any  actual  notice  of  the  proposed  change  until 
the  very  last  part  of  September.  Upon  obtaining  the  informa- 
tion that  an  amended  schedule  increasing  the  rates  had  been 
filed,  the  board  of  sdectmen  requested  this  Commission  to  sus- 
pend the  tariff  pending  an  investigation. 

A  preliminary  hearing  was  had  and  an  original  suspension  to 
IsTovember  1,  1917,  ordered.  In  connection  with  such  suspen- 
sion, notice  was  given  that  a  public  hearing  upon  the  propriety 
of  such  proposed  changes  in  the  schedule  would  be  held  at  Guil- 
ford on  October  25,  1917,  and  such  hearing  was  held,  both  the 
company  and  the  town  of  Guilford  being  represented  as  above 
indicated.  The  evidence  presented  at  the  hearing  was  of  such 
character  as  to  indicate  that  as  full  a  valuation  of  the  property 
of  the  respondent  company  as  was  possible  to  make  imder  the 
circumstances  was  necessary;  and  it  also  appeared  that  a  care- 
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ful  study  of  the  whole  situation  was  imperative  if  the  Commis- 
sion was  to  do  substantial  justice  to  either  the  company  or  its 
customers  in  Guilford.  Such  valuation  and  such  study  could 
not  be  made  between  the  time  of  the  hearing  and  November  Ist^ 
hence  a  further  suspension  of  schedules  to  February  1,  19 18^ 
was  ordered. 

In  the  meantime  counsel  for  both  parties. have  had  oppor- 
tunity to  present  arguments,  our  engineering  and  accounting 
forces  have  made  as  complete  and  accurate  a  valuation  as  is 
possible  under  the  circumstances,  the  C!ommission  has  given  the 
matter  careftd  consideration,  and  the  cause  is  now  ready  for 
decision.  • 

As  a  mattOT  of  history,  the  Guilford  Water  Company  was 
organized  by  an  act  of  the  legislature  in  1909,  and  was  thereby 
authorized  to  convey  to  and  supply  the  inhabitants  of  the  town 
of  Guilford  with  water  for  domestic,  sanitary,  municipal,  and 
conmiercial  purposes.  It  was  given  the  right  to  take  water 
either  from  Bennett  pond  or  from  the  south  branch  of  the  Pis- 
cataquis river,  and  to  conduct  and  distribute  the  same  into  and 
through  the  town  of  Gnilf ord.  Its  authorized  capital  stock  was 
not  to  exceed  $100,000,  and  it  had  authority  to  issue  bonds  not 
to  exceed  one  half  of  its  capital  stock. 

Prior  to  the  time  when  the  present  company  began  the  con- 
struction of  its  plant,  there  existed  in  the  town  two  small  pri- 
vate plants  furnishing  some  supply  to  a  limited  niunber  of  cus- 
tomers. The  source  of  supply  was  inadequate.  The  number 
of  customers  that  the  companies  were  capable  of  supplying  was 
limited  and  the  amount  of  fire  protection  furnished  was  negli- 
gible. The  inhabitants  of  Guilford  desired  an  adequate  supply 
for  all  purposes,  and  hence  the  charter  for  the  new  company 
was  sought  and  obtained.  Its  promoters  sought  out  Mr.  Charles 
N".  Taylor,  a  resident  of  Wellesley,  Massachusetts,  who,  as  a 
water  engineer  and  contractor,  had  become  interested  in  several 
water  companies  in  Maine,  and  requested  him  to  furnish  them 
with  figures  and  details  for  the  construction  and  completion  of 
a  water  plant  in  Guilford.  The  company  and  Mr.  Taylor  en- 
tered into  a  written  contract  under  date  of  March  24,  1910,  in 
which  it  was  provided  that  Mr.  Taylor  should  turn  over  to  the 
company  upon  a  certain  date  a  completed  plant,  and  should  re- 
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ceive  in  payment  certain  of  the  common  stock  of  the  company 
and  certain  unit  prices  for  performing  the  service  and  furnish- 
ing the  materials,  fully  set  forth  in  the  contract.  !N"o  definite 
sum  is  named  in  the  document,  although  the  amount  to  be  re- 
ceived is  easily  susceptible  of  ascertainment. 

Whether  or  not  at  the  time  of  making  of  this  contract  Mr. 
Taylor  had  become  a  stockholder  in  the  Guilford  Water  Com- 
pany is  a  matter  which  was  in  dispute  at  the  time  of  the  hearing 
between  the  company  and  the  inhabitants  of  the  town.  We  do 
not  deem  it  as  of  consequence  to  discuss  this  phase  of  the  matter, 
for  reasons  which  will  be  later  explained. 

[1]  Evidently  the  inhabitants  of  Guilford  felt  ihat  if  a  water 
plant  was  to  be  built,  and  the  town  in  its  corporate  capacity 
was  to  become  a  customer  and  grant  to  the  company  certain 
rights  and  privileges,  it  was  desirable  that  the  town  or  a  water 
district  embracing  the  town  should  have  authority  to  purchase 
the  plant,  and  on  August  10,  1910,  the  town  and  the  company 
entered  into  a  certain  contract  in  writing,  setting  forth,  amongst 
other  things,  a  plan  under  which  the  town,  or  a  water  district 
if  the  same  was  formed,  might  take  over  the  completed  plant; 
various  details  in  r^ard  to  hydrants ;  the  sufficiency  of  the  sup- 
ply for  public  and  private  purposes;  the  streets  upon  which 
mains  should  be  located;  the  size  of  pipes  to  be  laid  and  the 
depth  at  which  laid;  the  amount  which  the  town  should  annu- 
ally pay  for  hydrant  rental ;  and  the  amount  which  the  company 
should  charge  water  takers  per  year  for  the  first  faucet  for  each 
family.  In  the  contract  was  contained  a  statement  that  the 
town  owned  certain  pipes  already  laid  in  the  ground,  certain 
hydrants  already  erected;  was  under  obligations  to  certain  com- 
panies in  town  with  reference  to  the  use  of  such  pipes  and  water 
flowing  through  the  same,  and  had  certain  rights  to  require  Said 
companies  to  perform  certain  services  in  case  of  fire,  and  that 
the  water  company  assumed  those  obligations  and  acquired  those 
rights  as  a  part  consideration  for  the  contract  It  was  also  pro- 
vided that  the  company  should  furnish  to  the  municipal  officers 
of  the  town  a  detailed  statement  of  all  costs  which  entered  into 
the  construction  of  the  plant  and  all  costs  which  entered  into 
any  additions  or  new  construction  after  the  plant  was  once  com- 
pleted and  in  operation;  and  provided  for  repayment  to  the 

PU.B.1918C. 

Digitized  by 


Google 


RE  GUILFOKD  WATER  CO.  921 

company  of  a  certain  proportion  of  the  Ixmd  discount  in  case 
the  plant  was  taken  over  within  a  certain  length  of  time,  and 
the  whole  of  the  bond  discount  if  it  was  taken  over  pt  a  certain 
named  later  period. 

At  the  hearing  the  complainants  (and  when  we  say  complain- 
ants we  mean  the  water  takers  who  were  protesting  against  the 
proposed  changes)  laid  great  stress  upon  that  clause  in  the 
contract  which  provided  that  the  rate  to  be  charged  by  the  com- 
pany for  first  faucet  users  should  not  exceed  $6  per  year.  Evi- 
dence was  also  offered  that  the  itemized  statement  to  be  fur- 
nished by  Mr.  Taylor,  as  called  for  in  the  contract,  was  neither 
furnished  on  time  nor  was  it  satisfactory  when  furnished.  But 
inasmuch  as  we  have  arrived  at  conclusions  of  what  the  orig- 
inal cost  of  the  plant  was  and  what  its  present  fair  value  is 
without  having  reference  to  the  prices  named  in  Mr.  Taylor's 
contract  or  his  itemized  statement,  we  do  not  find  it  necessary 
to  comment  upon  this  phase  of  the  matter.  It  is,  however,  nec- 
essary to  give  serious  attention  to  that  portion  of  the  contract 
which  attempts  to  limit  the  price  of  water  to  first  faucet  takers 
to  $6  per  year. 

Neither  the  original  charter  of  the  company  nor  any  amend- 
ment thereto  gives  or  reserves  to  the  town  of  Guilford  the  power 
to  fix  the  rates  of  the  company  nor  to  enter  into  any  contract 
therefor.  Of  course  the  town  had  authority  to  make  a  binding 
contract  with  the  company  for  any  service  rendered  to  the  town 
in  its  corporate  capacity;  and  the  town,  the  company,  and  this 
Commission  is  bound  by  all  the  lawful  terms  of  any  such  con- 
tract. And  until  the  Public  Utility  Act  was  passed  it  may  be 
that  the  contract  with  reference  to  the  $6  first  faucet  price  was 
binding  upon  the  company.  If  it  was  binding  in  the  beginning 
it  would  be  binding  throughout  the  life  of  the  contract,  unless, 
under  the  provisions  of  the  Public  Utilities  Law  and  as  a  result 
of  public  investigation,  this  Commission  determined  that  the 
rate  so  fixed  was  either  too  high,  viewed  from  the  standpoint 
of  the  user,  or  too  low,  viewed  from  the  standpoint  of  the  com- 
pany. By  this  we  mean  that  if,  on  investigation,  this  Commis- 
sion should  find  that  the  amount  charged  by  the  company  was 
either  more  than  the  service  was  reasonably  worth,  or  that  it, 
coupled  with  other  revenues  of  the  company,  yielded  a  return 
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in  excess  of  what  was  fair  in  the  light  of  well-known  regulatory 
principles;  or  if,  upon  such  investigation,  we  found  that  this 
amount  was  less  than  the  service  was  worth  and  did  not  yield 
to  the  company  a  fair  return, — neither  the  company  nor  the 
Commission  would  be  bound  by  the  terms  of  the  contract  The 
reason  why  this  is  so  is  iiow  well  understood,  and  has  within 
recent  years  been  frequently  set  forth  by  Commissions  and  by 
courts.  The  theory  is  that,  while  such  a  contract  might  be  per- 
fectly legal  and  enforceable  when  made,  if  the  legislature  made 
any  changes  in  the  law,  and  in  pursuance  of  that  law  a  regu- 
latory body  like  this  Commission  was  called  upon  to  investigate 
and  determine  certain  facts,  and  as  a  result  of  that  investigation 
it  was  made  to  appear  that  the  rate  mentioned  in  the  contract 
was  discriminatory,  confiscatory,  unjust,  or  for  any  other  reason 
imlawful,  the  further  performance  of  that  contract  by  the  com- 
pany would  be  regarded  as  unlawful,  and  the  Commission  would 
have  the  authority  and  be  charged  with  the  duty  of  fixing  rea- 
sonable and  proper  rates  for  any  given  service,  regardless  of 
the  terms  of  this  kind  of  a  contract.  It  might  be  otherwise  if 
the  town  was  given  by  law  the  authority  to  fix  the  rates  of  a 
public  service  company,  although  this  is  a  debatable  question. 
But  beyond  doubt  at  this  time  this  Commission,  imder  the  cir- 
cumstances disclosed  in  this  case,  has  the  authority  and  under 
the  law  is  bound  to  determine  what  rates  it  is  legal  and  fair 
for  this  company  to  charge  its  customers,  regardless  of  the  al- 
leged contract  to  which  our  attention  is  called. 

We  therefore  for  the  moment  ignore  the  terms  of  the  contract, 
and  address  ourselves  to  a  consideration  of  those  matters  and 
things  which  enter  into  the  fixing  of  a  reasonable  rate  and  a 
determination  of  the  question  of  whether  the  proposed  rate  of 
the  respondent  company  is,  under  all  the  circumstances,  proper. 
The  Public  Utility  Law  provides  that  all  rates  shall  be  reason- 
able and  just,  *^king  into  due  consideration  the  fair  value  of 
all  its  property  with  a  fair  return  thereon,  its  rights  and  plant 
as  a  going  concern,  business  risk,  and  depreciation."  There- 
fore, the  rights  of  the  company  and  of  its  customers  are  directly 
predicated  upon  the  fair  value  of  the  property  which  a  given 
company  is  using  in  the  service  of  the  public.  To  determine 
what  is  a  fair  value  is  oftentimes  difficult,  if  not  an  impossible 
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task.  We  will  take  for  illustration  the  property  of  this  respond- 
ent. The  plant  was  built  during  the  latter  part  of  1910,  and 
it  would  seem  as  though  its  original  cost  would  be  very  readily 
ascertained.  But,  if  that  original  cost  was  in  fact  susceptible 
of  exact  proof,  the  amount  arrived  at  might  or  might  not  rep- 
resent the  present  fair  value  of  the  property  now  being  used. 
The  legislature  did  not  say  original  cost  It  said,  ^TFair  value." 
Commissions  and  courts  have  always  held  that  this  term  means 
present  value,  and  that,  while  original  cost  is  undoubtedly  an 
important  and  useful  element  to  be  considered,  this  does  not 
necessarily  represent  present  value.  Our  engineering  force  has 
taken  Mr.  Taylor's  contract,  his  details  of  materials  used,  labor 
furnished,  and  all  the  items  which  entered  into  the  construc- 
tion of  the  plant,  and,  without  regard  to  prices  which  he  charged, 
proceeded  to  construct  this  exact  plant  under  conditions  known 
to  exist  in  the  year  1910.  In  this  manner  they  have  come  to  a 
conclusion  as  to  what  was  the  fair  original  cost  of  this  plant, 
and  advise  us  that  this  amount  is  $68,501.  But  we  are  not  au- 
thorized to  stop  there.  A  plant  which  seven  years  ago  could  be 
built  and  actually  was  built  for  $68,000  might  to-day  be  worth 
more  or  less  than  that  amount  The  land,  pipes,  the  labor,  all 
of  the  things  which  entered  into  the  construction  of  that  plant 
in  1910  may  well  be  worth  to-day  a  figure  largely  in  excess  of 
what  it  cost  the  company  to  produce  the  finished  plant  seven 
years  ago.  In  fact  it  is  a  matter  of  common  knowledge  that, 
during  the  last  two  years,  the  cost  of  all  materials  and  the  cost 
of  labor  necessary  to  produce  this  plant  has  increased  from  25 
to  40  per  cent  During  the  year  1917  these  costs  were  the  high- 
est which  have  ever  been  known.  During  the  year  1914  the 
price  of  all  kinds  of  pipe  was,  considerably  below  the  average 
for  the  past  twenty  years.  With  a  knowledge  of  these  great 
fluctuations  public  service  engineers  charged  with  the  duty  of 
determining  the  present  value  of  a  given  property  do  not  select 
any  particular  year  and  apply  prices  current  that  year,  but  re- 
gard it  as  fairer  to  take  an  average  over  a  period  of  five  or 
more  years  and  apply  those  average  prices  in  arriving  at  what 
is  known  as  a  reproduction  cost  Our  engineers,  using  this 
method  and  following  out  well-understood  theories  and  practices, 
arrived  at  a  reproduction  cost  of  the  plant  of  the  Guilford  Water 
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Company.  This  figure  of  course  did  not  represent  even  theo- 
retical present  value,  because  the  plant  had  been  in  use  for 
seven  years  at  the  time  the  valuation  was  made.  Knowing  the 
theoretical  life  of  the  various  elements,  they  applied  a  straight- 
line  depreciation  to  the  figure  first  obtained,  and  arrived  at 
what  is  known  as  reproduction  cost  less  depreciation.  This- 
Commission  has  so  many  times  explained  in  considerable  detail 
the  methods  by  which  these  results  are  arrived  at,  and  has  set 
forth  in  its  opinions  tables  illustrating  the  method,  that  it  seemS; 
needless  in  this  case  to  go  into  any  such  detaiL  The  figures  ar^ 
rived  at  by  the  engineers  and  accountants  are  these: 

Original  cost $68,501 

Reproduction  cost $85  J42 

Keproduction  cost  less  depreciation $82,425 

Condition  per  cent 96 

This  figure  of  reproduction  cost  less  depreciation  does  not 
take  into  account  promoter's  profit,  going-concern  value,  or  the 
cost  of  money. 

[2]  Is  this  amount  of  $82,425  the  present  fair  value  of  the 
property  of  the  Guilford  Water  Company  upon  which  it  is  enti- 
tled to  earn  a  fair  return  ?  Or  is  the  fair  value  somewhere  be- 
tween the  above-named  figure  of  original  cost  and  this  figure  of 
reproduction  cost  less  depreciation?  If  the  law  provided  that 
the  amount  arrived  at  by  theoretically  constructing  to-day  a 
plant  identical  with  the  one  constructed  seven  years  ago  (using 
the  reproduction  less  depreciation  theory  in  arriving  at  that 
amount)  was  to  bind  the  Commission,  we  should  have  to  find 
that  this  sum  of  $82,425  was  the  fair  value.  But  the  law  doea 
not  so  provide.  This  reproduction  less  depreciation  method  is 
one  of  the  ways  by  which  the  Conmiission  seeks  to  inform  itself 
as  to  the  probable  present  fair  value  of  a  given  property.  If 
the  amount  so  ascertained  is  manifestly  greater  than  a  fair  value^ 
it  must  be  reduced  to  a  proper  amount.  The  ultimate  question 
of  fair  value  is  one  addressed  to  the  sound  judgment  of  the  tri- 
bunal charged  with  the  duty  of  fixing  the  fair  value,  and  no 
hard  and  fast  rule  has  been  laid  down  or  can  be  laid  down.  In 
the  present  case  we  cannot  lose  sight  of  the  fact  liiat  the  high 
prices  prevailing  during  1916  and  1917  very  materially  in- 
flates the  average  of  a  five-year  period  which  includes  those  two 
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years.  During  those  two  years  costs  were  from  20  to  40  per 
cent  greater  than  during  the  previous  three  years. 

Taking  into  full  account  the  probable  original  cost  of  this 
property  to  the  company,  the  probable  cost  of  reproducing  the 
same  plant  under  existing  abnormally  high  prices,  and  taking 
into  account  all  additions  which  have  been  made  to  the  water 
plant  itself  since  1910,  we  find  the  fair  value  of  the  property, 
used  and  useful,  which  this  company  is  employing  in  the  service 
of  the  public,  to  be  $76,000.  In  this  amount  is  included  $5,000, 
which  the  company  paid  for  the  two  private  plants,  and  an 
amount  of  $9,240.17,  which  we  find  is  the  present  fair  value  pf 
the  additions  which  the  company  has  made  since  the  plant  was 
completed. 

[8]  We  have  not  included  in  this  amount  any  of  the  cost  or 
value  of  the  sewer  property  which  the  company  owns.  It  seems 
that  the  water  company  has  constructed  .a  system  of  sewers,  and 
in  its  rates  for  water  service  charges  a  certain  definite  amount 
to  parties  who  are  connected  with  the  sewer  and  who  use  water 
in  connection  therewith;  but  we  do  not  find  that  the  company 
was  authorized  to  construct  or  operate  a  sewerage  system,  and, 
this  being  so,  it  has  no  right,  and  we  have  no  right,  to  allow 
any  amount  as  a  value  upon  which  as  a  water  company  it  is 
entitled  to  receive  any  return. 

[4-6]  Nor  does  this  amount  include  anything  for  promoter's 
profit,  going-concern  value,  or  -cost  of  money.  It  does  include 
an  allowance  for  all  other  intangible  values. 

The  evidence  shows  that  the  company,  from  the  completion 
of  its  works  to  the  present  time,  has  earned  all  of  its  operating 
expenses,  fixed  chains,  and  dividends  on  its  preferred  stock. 
The  common  stodc  does  not  represent  actual  investment 

An  allowance  for  organization  expense  and  interest  during 
construction  is  included  in  our  cost  of  reproduction  new,  and 
other  overhead  items  are  recognized.  Under  the  circumstances, 
and  considering  that  we  are  finding  the  present  value  instead 
of  the  original  cost,  we  are  not  justified  in  adding  anything  to 
the  above  sum  of  $76,000  on  account  of  promotion  fees,  going 
value,  or  bond  discount.  Seventy-five  thousand  dollars  is  there- 
fore the  amount  which  we  find  to  be  the  fair  value  of  all  the 
property  of  the  Guilford  Water  Company  upon  which  it  is  en- 
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titled  to  earn  a  return,  taking  into  full  account  its  rights  and 
plant  as  a  going  concern  and  the  business  risk. 

[7]  As  to  the  matter  of  depreciation,  this  company,  until  the 
year  1917,  had  not  set  aside  any  sum  for  a  depreciati<»  reserve. 
That  year  it  set  aside  $150.  This,  in  our  judgment,  is  not 
enough.  Of  course  it  is  well  understood  that  ordinarily  pipes 
in  the  ground  will  last  many  years.  This  system  is  a  gravity 
system,  and  has  no  machinery  which  requires  repairs  or  replace- 
ments, and  that  which  is  susceptible  of  depreciation  is  the  stand- 
pipe,  the  mains,  the  services,  and  the  hydrants.  Our  engineers 
advise  us  that  an  amount  approximating  i^  of  1  per  cent  per  year 
is  no  more  than  a  proper  amount  for  depreciation.  We  conclude 
that  $350  per  year  is  a  fair  amount  to  be  set  aside.  This  amount 
of  course  must  be  obtained  from  the  rates  charged  to  the  public, 
and  is  now  regarded  as  a  proper  charge. 

If  $76,000  is  a  fair  v^lue  of  the  company's  property,  and  if  6 
per  cent  is  no  more  than  a  fair  return  (and  this  is  all  the  com- 
pany now  asks)  Ae  amount  of  net  revenue  which  the  company 
is  entitled  to  receive  each  year  is  $4,500.  To  this  amount  should 
be  added  the  annual  depreciation  of  $350,  making  the  necessary 
return  $4,850.  According  to  the  returns  of  the  company  for  the 
year  1917,  the  net  revenue  actually  received  (without  deprecia- 
tion) was  $4,054.    This  was  $796  less  than  a  6  per  cent  net  return. 

Is  the  company  entitled  to  receive  the  whole  or  any  part  of 
this  ai^arent  deficit,  and  if  yes,  in  what  manner  and  from  what 
sources  shall  it  collect  the  whole  or  any  part  of  that  amount? 
Our  investigation  and  study  in  this  case  leads  us  to  believe  that 
the  amounts  charged  and  received  by  the  company  irom  two  of 
its  customers  is  grossly  inadequate.  The  evidence  shows  that 
when  the  Guilford  Water  C<Mnpany*8  plant  was  conceived  the 
company  expected  to  supply  Guilford  and  Guilford  only.  It 
planned  its  pipe  line  from  the  source  of  supply  to  the  standpipe, 
its  standpipe,  and  tiie  mains  leading  through  the  streets  in  the 
village  of  Guilford  for  the  supplying  of  Guilford  alone.  But 
before  die  plant  was  completed,  Mr.  Oharles  N.  Taylor  became 
virtually  the  owner  of  a  water  plant  in  the  neighboring  village 
of  Sangerville.  This  company  was  without  an  adequate  supply 
of  water  and  did  not  have  adequate  fire  protection.  Without 
materially  changing  his  plans  for  the  Guilford  plant,  Mr.  Taylor 
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entered  into  an  arrangement  whereby  Sangerville  was  to  be  sup- 
plied with  water  for  private  and  public  purposes  from  the  Guil- 
ford standpipe.  And  the  arrangement  which  he  made  called  for 
a  payment  by  tiie  Sangerville  company  to  the  Guilford  company 
of  $300  a  year.  This  amount,  the  complainants  assert,  is  man- 
ifestly too  low  a  charge  for  Guilford  to  make,  having  in  mind  the 
cost  to  the  Guilford  company  of  rendering  that  service  and  the 
value  of  that  service  to  the  Sangerville  company. 

Looking  at  the  relative  situation  of  the  two  villages,  we  find 
that  the  population  of  Guilford  is  about  that  of  Sangerville.  It 
appears  that  the  number  of  first  faucet  water  takers  in  Guilford 
is  320  and  in  Sangerville  162, — ^very  nearly  2  to  1.  The  number 
of  public  hydrants  in  Guilford  is  36  and  Sangerville  20, — again 
nearly  2  to  1.  Carefully  compiled  statistics  show  that  if  a  given 
plant  is  obliged  to  furnish  fire  protection  as  well  as  water  for 
domestic  use,  the  plant  must  necessarily  be  much  larger  than  if  it 
was  to  furnish  water  for  domestic  use  only.  And  it  is  urged  by 
the  complainants  that,  if  the  Guilford  company  is  so  situated 
that  it  can  and  does  actually  stand  ready  to  furnish  full  fire 
protection  to  SangerviUe  with  its  20  hydrants,  and  also  furnishes 
to  its  162  takers  an  adequate  supjdy  of  water;  and  if  the  gross 
revenue  of  the  Guilford  company  is  a  trifle  in  excess  of  $5,000, 
including  $1,000  paid  by  the  town  for  hydrant  rental  and  other 
public  uses,  the  amount  which  Sangerville  ought  to  contribute 
to  that  gross  revenue  is  considerably  in  excess  of  $300,  which 
latter  amount  yields  a  trifle  less  dian  6  per  cent  of  Guilford's 
gross  revenue.  We  agree  fully  with  this  contention  of  the  com- 
plainants, and  feel  that  the  amount  which  the  Guilford  company 
is  chaining  the  Sangerville  company  is  grossly  inadequate.  It 
may  be  that  the  amount  of  this  char^  is  not  at  all  influenced  by 
the  fact  that  Mr.  Taylor  is  a  lai^  owner  in  the  Sangerville 
company  and  a  large  owner  in  the  Guilford  company.  The 
testimony  showed  that  the  Sangerville  company  paid  10  per  cent 
upon  its  capital.  The  returns  made  by  the  company  to  this  Com- 
mission, however,  indicate  only  a  4  per  cent  return.  We  do  not 
know  which  is  correct,  but  we  do  know  that  the  sum  of  $300 
is  not  an  adequate  payment  by  the  Sangerville  company  for  the 
services  it  receives  from  the  Guilford  company.    While  we  have 
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shall  pay  for  the  water  which  it  distributes  to  its  customers,  we 
cannot  allow  the  Guilford  company  to  increase  its  rates  and  take 
from  its  customers  a  considerable  sum  of  money  when  we  are 
convinced  that  the  respondent  company  ought  to  be  obtaining  at 
least  a  part  of  necessary  increased  revenue  from  one  of  its  larger 
customers.  It  is  urged  upon  us  that  the  Sangerville  company 
ought  to  pay  an  amount  equal  to  from  25  to  33  per  cent  of  the 
gross  revenue  of  the  Guilford  company.  If  we  took  the  smaller 
figure  the  amoimt  would  be  $1,250.  But  the  water  takers  of 
Guilford  must  bear  in  mind  that  if  Sangerville  is  charged  an 
excessive  amount  it  may  conclude  to  go  to  some  source  of  supply 
of  its  own,  and  from  that  source  supply  itself  for  an  amount  less 
than  the  above-named  figure.  Whether  or  not  this  can  be  done 
we  do  not  know,  but  we  are  not  justified  in  even  suggesting  that 
the  Guilford  company  should  make  an  excessive  charge  against 
the  Sangerville  company.  If  the  Sangerville  company  should  see 
fit  to  go  elsewhere  for  its  supply  and  all  revenue  from  Sanger- 
ville cut  oflf  from  Guilford,  the  Guilford  c<msuiners  would  have 
to  stand  the  entire  burden.  This  is  of  course  not  advisable. 
While  we  do  not  assume  to  fix  the  amount  which  Sangerville 
should  pay,  we  are  warranted  and  authorized  in  announcing  a 
sum  which,  in  our  judgment,  would  be  fair,  and  setting  that 
up  as  an  amount  properly  chargeable  iSo  the  Guilford  company  as 
revenue  use  that  amount  in  figurii^  the  details  of  what  consti- 
tutes a  fair  return  to  Guilford.  In  this  spirit  we  suggest  that 
$450  is  no  more  than  a  fair  amount  for  Guilford  to  charge  Sang- 
erville. This  being  so,  the  amount  of  added  net  revenue  which 
the  Guilford  comany  is  entitled  to  receive  is  reduced  to  $646. 
[8]  The  testimony  discloses  another  condition  which  not  only 
invites,  but  requires,  attention,  inasmudi  as  it  is  of  importance 
to  the  individual  water  takers  in  Guilford,  to  the  town  in  its 
corporate  capacity,  and  to  the  company.  This  is  the  amount 
paid  by  the  town  to  the  company  for  water  for  public  purposes, 
and  being  the  amount  named  in  the  contract  of  1910.  If  it  be 
true  that  the  company  is  entitled  to  an  increased  amount  of 
revenue,  this  increase  should  not  wholly  fall  upon  one  class  of 
consumers,  but  should  be  as  evenly  as  may  be  distributed  over  the 
entire  business  of  the  company.  In  trying  to  ascertain  whether 
the  town  of  Guilford  is  paying  a  proper  amount  for  water  re- 
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qtiired  for  public  uses,  and  whether  there  should  he  an  increase 
in  this  amount,  we  are  not  losing  sight  of  the  fact  that  the  town, 
prior  to  the  time  of  making  its  contract  with  the  company,  had 
certain  pipes  already  in  the  ground,  certain  hydrants  already 
located,  had  the  benefit  of  the  assistance  from  the  woolen  mill 
in  case  of  fire, — all  of  which  property  and  rights  the  town  sur- 
rendered to  the  company  as  a  part  consideration  for  the  sum 
agreed  upon  which  the  town  was  to  pay  for  water  for  public  pur- 
poses. These  concessions  upon  the  part  of  the  town  were  and 
will  continue  to  be  of  value  to  the  company.  At  the  same  time 
the  amount  which  the  town  is  to  contribute  should  be  fair  both 
to  the  company  and  to  private  consumers.  It  was  formerly 
thought  to  be  good  business  judgment  upon  the  part  of  a  town 
if  its  officers,  in  making  a  trade  with  the  water  company,  could 
obtain  a  very  low  figure  for  public  service.  This  Commission 
has  often  had  occasion  to  rectify  inequalities  in  the  prices  paid 
by  public  and  private  consimiers,  and  to  place  them  upon  a  more 
equitable  basis  than  officials  of  the  town  formerly  thought  proper. 
Oftentimes  people  charged  with  the  performance  of  public  duties 
for  a  town,  and  who  in  the  performance  of  their  public  duty  are 
required  to  make  a  contract  for  public  water  service,  lose  sight 
of  the  fact  that  the  water  company  must  have  a  certain  amount 
of  revenue  in  order  to  enable  it  to  do  business,  and,  if  the  town 
pays  less  than  its  fair  share,  private  consumers  must  pay  more 
than  their  fair  share  in  order  that  the  company  may  receive  a 
fair  return  upon  the  value  of  its  property  and  be  thus  enabled 
to  do  business. 

Careful  investigation  has  demonstrated  that  a  municipality 
having  the  usual  number  of  hydrants,  and  requiring  the  usual 
quantity  of  water  for  other  public  uses,  and  by  reason  of  such 
lydrants  and  other  public  uses  requiring  a  company  to  build  its 
plant  considerably  larger  than  would  be  necessary  if  only  domes- 
tic users  were  to  be  supplied,  should  pay  to  the  company  for  such 
public  service  at  least  25  per  eent  of  the  revenue  necessary  to 
-enable  the  company  to  successfully  do  business.  Applying  this 
rule  to  the  town  of  Guilford,  we  find  that  the  gross  revenue  of 
the  company  for  the  year  1917  was  $5,010.59.  Adding  to  this 
amount  the  $796  additional  revenue  which  we  find  the  company 
is  entitled  to,  makes  the  necessary  gross  revenue  for  1918  $5,806. 
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Assuming  that  25  per  cent  of  this  should  be  contributed  by  the 
town  of  Guilford,  we  arrive  at  an  amount  of  $1,451.35  as  the 
sum  which  the  town  should  be  paying  for  this  public  service. 
It  is  actually  paying  under  the  contract  $1,000.  If  we  assume 
that  the  sum  of  $151.35  is  a  suflBcient  yearly  rental  for  the  com- 
pany to  pay  for  the  use  of  the  pipes  and  the  fire  service  of  the 
woolen  mill,  the  town  is  still  paying  $300  less  than  its  fair  share 
of  the  amount  which  the  water  company  is  entitled  to  receive. 

We  realize  that  we  have  no  control  over  the  existing  contract 
The  town  and  the  company  had  a  legal  right  to  make  this  con- 
tract; the  Public  Utilities  Law  in  no  way  interfered  with  that 
right;  and  the  contract  must  stand  unless  the  town  in  its  cor- 
porate capacity  sees  fit  to  vary  the  terms  of  the  contract  to  the 
extent  of  voting  to  alter  its  terms  so  that  the  amount  annually 
to  be  paid  will  be  $1,300  instead  of  $1,000.  It  is  clearly  up  to 
the  town  to  determine  whether,  in  its  corporate  capacity,  it  feels 
called  upon  to  make  its  fair  contribution,  or  whether  it  prefers 
to  let  those  citizens  of  the  town  who  are  private  consumers  of 
water  bear  the  entire  burden.  The  water  company  is  entitled, 
in  our  judgment,  to  the  amount  above  indicated.  That  addition- 
al amount  should  be  raised  by  somewhat  equally  dividing  it 
between  the  two  classes  of  consumers  who  are  making  the  demand 
upon  the  company;  viz.,  the  town  in  its  corporate  capacity  and 
the  private  consumers  in  their  private  capacity. 

If  the  GuUford  company  charges  to  Sangerville  $150  in  ex- 
cess of  the  amount  now  being  charged,  thus  reducing  tiie  amount 
of  increase  from  $796  to  $646 ;  and  if  the  town  in  its  corporate 
capacity  pays  $300  additional  for  the  public  use  of  water,  again 
reducing  this  amount  to  $346,  an  increase  of  $1  to  each  first 
faucet  taker  in  Guilford  will  give  the  company  a  little  more 
than  the  amount  necessary  to  make  the  balance  of  the  increase. 

And  inasmuch  as  we  have  only  figured  a  return  upon  a  6  per 
cent  basis,  this  small  increase  will  not  elevate  that  return  but  a 
small  fraction  of  1  per  cent.  If,  on  the  other  hand,  the  town 
does  not  see  fit  to  stand  any  part  of  the  increase,  the  private  con- 
sumers must  stand  it  all,  and  this  will  result  in  practically  the 
increase  suggested  by  the  company  in  its  amended  schedules  now 
under  suspension.  Otherwise  stated,  if  the  town  contributes 
$300  of  the  necessary  increase,  the  rate  to  private  consumers 
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need  be  increased  but  $1  per  faucet,  but  if  the  town  contributes 
nothing  the  rate  to  private  consumers  will  have  to  be  increased 
somewhere  from  $1.50  to  $2. 

[9]  Is  this  $6  rate  now  in  existence  more  or  less  than  the 
value  of  the  service  to  the  individual  consumer?  While  com- 
parison of  rates  in  other  localities  is  not  by  any  means  con- 
trolling, for  the  reason  that  conditions  may  diflFer  very  widely, 
it  is  interesting  and  perhaps  useful  to  note  that,  with  but  very 
few  exceptions,  water  rates  in  Maine  for  first  faucet  takers  are 
$7  or  more.'  Those  places  where  the  rates  are  less  than  $7  are 
mostly  large  communities  having  very  many  takers  to  each  mile 
of  pipe  and  a  gross  revenue  sufficiently  large  so  that  a  small 
profit  on  each  taker  results  in  an  adequate  net  return  at  a  lower 
unit  price  to  each  customer.  Many  rates  are  as  high  as  $10. 
A  considerable  number  of  companies  charge  their  first  faucet 
customers  $8.  While  we  sincerely  hope  that  the  town  of  Guil- 
ford will,  in  its  corporate  capacity,  conclude  to  pay  its  share 
of  the  necessary  increase,  we  shall  not  hesitate  to  permit  a  rate 
of  $7.50  or  $8  to  go  into  effect  if  the  necessary  increase  must 
all  faU  upon  private  consumers.  Such  a  rate  would  be  neither 
excessive  by  comparison,  nor  would  it  be  greater  than  the  value 
of  the  service  warrants. 

In  order  that  there  shall  be  no  misunderstanding,  let  us  re- 
state some  of  our  conclusions  and  recommendations.  We  find 
that  $75,000  is  the  full  present  fair  value  of  the  property  which 
the  Guilford  Water  Company  is  using  in  the  service  of  the  public. 

[10]  We  find  that  6  per  cent  upon  that  amount  is  no  more 
than  the  fair  return  to  which  the  company  is  entitled. 

We  find  tibat  by  doing  the  same  business  which  it  did  in  the 
year  1917,  at  the  same  rates,  the  company  would  fall  short  of 
such  fair  return  by  the  amount  of  $796. 

We  believe  that  the  Sangerville  Water  Company  should  con- 
tribute $150  of  this  amount,  reducing  the  necessary  increased 
revenue  to  $646. 

Of  this  latter  amount  we  believe  the  town  of  Guilford  should 
pay  $300.  and  that  the  rate  to  private  consumers  should  be  in- 
creased $1  per  faucet,  thus  producing  the  balance  of  the  neces- 
sary increased  revenue,  with  a  slight  overlay  from  the  increased 
charge  to  railroads  and  increase  in  number  of  faucets,  all  of 
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whicli  will  make  no  more  than  a  reasonable  allowance  for  con- 
tingencies. 

In  case  the  town  does  not  modify  its  existing  contract  so  as 
to  pay  this  additional  amount,  it  will  be  necessary  to  increase 
the  rate  to  private  consumers  $1.60  at  least. 

The  company  should  set  aside  each  year  for  depreciation  $350, 
and  earmark  the  fund  to  be  so  created  so  that  it  may  be  preserved 
and  used  as  a  depreciation  reserve. 

The  town  is  perhaps  entitled  to  our  view  as  to  how  its  contract 
Avith  the  company  may  be  modified.  This  decision  will  be  in 
the  possession  of  the  town  and  of  the  company  on  or  before  Feb- 
ruary 1st.  Between  tiiat  date  and  the  time  for  the  annual  town 
meeting  in  Guilford  there  will  be  ample  opportunity  for  officials 
of  the  town  and  of  the  company  to  get  together  and  discuss  mat- 
ters. The  citizens  can  in  advance  of  the  town  meeting  be  in- 
formed of  the  suggestions  of  this  Commission,  an  article  placed 
in  the  warrant  under  which  appropriate  action  to  modify  the  con- 
tract may  be  had,  and  the  matter  put  squarely  up  to  the  voters. 
In  our  order  we  shall  provide  that  the  existing  rates  shall  con- 
tinue in  effect  until  April  1,  1918,  and  the  new  rates  to  be 
thereafter  in  effect  will  depend  upon  the  action  of  the  town  at 
its  annual  town  meeting.  If  the  town  votes  to  pay  $1,300  for 
water  for  public  uses  instead  of  $1,000,  the  rates  to  private  con- 
sumers will  be  but  $1  in  excess  of  the  existing  rates.  If  the 
town  votes  not  to  make  this  increase  or  any  increase,  the  rates 
to  private  consumers  will  be  increased  to  such  an  amount  as  will 
yield  the  company  the  sima  above  indicated  to  be  necessary  in 
order  to  yield  the  fair  return  demanded. 

We  do  not  undertake  to  indicate  to  the  town  what  it  ought  to 
do,  but  have  simply  stated  the  percentage  of  gross  revenue  which 
careful  investigation  and  experience  has  shown  that  public  water 
service  should  contribute. 

[11]  It  will  of  course  be  observed  that  in  our  order  we  have 
provided,  in  case  the  town  does  not  see  fit  to  contribute  $300  for 
public  service  to  the  company,  the  amount  of  increase  in  that 
event  is  only  50  cents  for  each  private  taker  over  the  increase 
to  be  authorized  in  case  the  town  does  so  contribute.  This  50- 
cent  increase  will  not  produce  an  amount  equal  to  the  $300  which 
the  town  may  feel  Called  upon  to  contribute,  and  a  word  of  ex- 
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planation  may  be  necessary  lest  someone  think  that  we  had  fallen 
into  the  error  of  assimiing  that  the  50-cent  increase  took  the  place 
of  the  $300  item  on  the  part  of  the  town.  As  we  have  already 
said,  the  entire  burden  of  producing  all  of  the  needed  additional 
revenue  should  not  fall  upon  one  class  of  customers.  If  the  town 
does  not  see  fit  to  stand  its  share  of  the  necessary  increase,  the 
company,  in  our  judgment,  under  the  circumstances  disclosed  in 
this  case,  should  stand  some  of  the  burden,  for  the  reason  that 
the  Guilford  Water  Company  voluntarily  ento-ed  into  this  con-, 
tract  already  referred  to;  and  while  the  amount  mentioned 
therein  does  not  now  produce  a  fair  return,  we  nevertheless  can- 
not entirely  lose  sight  of  the  fact  that  there  was  at  least  a  sem- 
blance of  an  agreement,  and  the  company  should  not  be  permitted 
to  place  the  entire  burden  of  its  mistake  upon  one  class  of  cus- 
tomers. It  is  for  this  reason  that  we  permit  the  50-cent  increase 
under  the  circumstances  outlined,  rather  than  providing  for  a 
larger  amount  whidi  would  produce  the  entire  needed  additional 
revenue. 

Now  after  public  notice,  full  hearing,  and  mature  considera- 
tion in  this  matter,  being  formal  complaint  No.  137  on  the  docket 
of  this  Commission,  it  is 

Ordered,  Adjudged,  and  Decreed  as  follows : 

1.  That  the  schedule  of  rates  of  the  respondent  Guilford  Wa- 
ter Company  filed  with  this  Commission  August  80,  1917,  dated 
August  29,  1917,  to  be  effective  October  1,  1917,  and  entitled 
M.  P.  IT.  C.  No.  4,  Class  A,  Sheets  1  and  2,  Fourth  Revision, 
which  said  schedule  of  rates  was  by  this  Commission  on  Sep- 
tember 28,  1917,  suspended  until  November  1,  1917,  and  there- 
after on  October  27,  1917,  further  suspended  until  the  1st  day 
of  February,  1918,  are  declared  to  be  unreasonable,  unjust,  and 
unduly  and  unlawfully  discriminatory,  and  are  not  permitted 
to  go  into  effect  of  February  1,  1918,  or  at  any  other  time,  and 
said  GuiKord  Water  Company  is  hereby  ordered  to  refrain  from 
charging  or  attempting  to  charge  the  rates  mentioned  in  said 
schedule  which  are  in  excess  of  the  rates  in  effect  by  said  com- 
pany upon  and  immediately  prior  to  said  August  29,  1917. 

2.  Said  Guilford  Water  Company  is  forbidden  to  charge  its 
customers  until  after  April  1,  1918,  any  other  or  different  rates 
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than  those  published  in  its  schedules  effective  upon  and  prior  to 
said  August  29,  1917. 

3.  Said  Guilford  Water  Company  is  hereby  directed  to  file 
in  the  office  of  this  Commission  on  or  before  March  20,  1918, 
a  new  schedule  of  rates  elective  April  1,  1918,  together  with 
an  application  to  this  Commission  to  have  such  new  schedule 
take  effect  upon  said  last-mentioned  date  upon  less  than  statutory 
notice,  which  said  new  schedule  shall  be  the  same  in  all  respects 
as  its  present  schedule  except  in  the  following  respects,  viz.: 
If  prior  to  the  filing  of  said  schedule  the  town  of  Guilford  shall 
have  so  modified  its  existing  contract  with  said  Guilford  Water 
Company  as  to  provide  for  an  additional  yearly  payment  to 
said  company  of  $300,  then  the  rate  to  be  chained  to  first  faucet 
customers  for  service,  the  minimum  rate  to  be  charged  for  any 
single  service,  and  the  rate  to  be  charged  to  stores  and  business 
places  not  requiring  more  than  ordinary  supply  of  water,  shall 
be  $7.  If,  however,  prior  to  the  time  indicated  for  filing  of  said 
new  schedule,  said  town  of  Guilford  shall  not  have  so  modified 
its  said  contract,  then  the  rate  to  be  charged  to  the  above-named 
takers  and  shown  in  said  schedules  shall  be  $7.50.  The  new 
schedule  may  show  the  amoimt  to  be  charged  to  railroads,  which 
is  indicated  in  the  suspended  schedules  now  on  file. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  23d  day  of  January,  a.  d.  1918. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wil- 
liam B.  Skelton,  and  John  E.  Bunker. 

Note. — ^Water  rates. 

To  determine  the  reasonableness  of  a  per  hydrant  charge  for  public 
fire  protection  in  a  town,  a  comparison  with  the  per  hydrant  charge 
in  another  town  maintaining  about  four  times  tiie  number  of  hy- 
drants is  not  determinative.  Bartlett  v.  Bangor  R.  &  Electric  Co. 
(Me.)  F.  C.  108,  Aug.  7, 1917. 

After  the  sale  of  a  portion  of  a  water  system,  at  a  price  satis- 
factory to  the  utility,  its  remaining  consumers  cannot  be  required 
to  pay  increased  rates  to  compensate  it  for  a  loss  of  revenue  from 
the  properties  sold.  Re  Coalinga  Consol.  Water  Co.  (Gal.)  Decision 
No.  4908,  Application  No.  3204,  Nov.  30,  1917. 

In  Getschow  v.  Commonwealth  Land  Co.  Case  No.  128,  Oct.  13, 
1917,  the  Colorado  Commission  authorized  an  increase  in  water  and 
irrigation  rates  charged  by  a  company  notwithstanding  it  appeared 
P.U.R.1918C. 

Digitized  by 


Google 


ANNOTATION.  935 

that  the  consumers  had  all  purchased  property  from  the  land  com- 
pany which  owned  the  water  plant  in  reliance  upon  contracts  for 
water;  the  Commission  taking  the  position  that,  while  the  land 
company  was  not  entitled  to  earn  any  return  on  its  investment,  it 
was,  nevertheless,  entitled  to  earn  an  amount  practically  sufficient 
to  pay  its  operating  expenses. 

In  Ee  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission said:  "Eate  analyses  have  heretofore  generally  combined 
the  minimum  investment  costs  and  the  fixed  plant  costs,  and  ap- 
portioned this  sum  according  to  the  demands  of  each  customer.  This 
rate  design  does  not  give  proper  consideration  to  the  effection  of 
diversity  factor,  which  is  defined  as  the  ratio  of  the  total  of  the 
separate  demands  of  all  consumers  to  the  maximum  coincident  de- 
mand on  the  supply.  Under  such  a  plan  a  customer  maintaining  a 
continuous  demand  on  the  sjrstem  would  pay  no  more  of  the  fixed 
plant  costs  than  another  customer  of  an  occasional  demand  of  the 
same  amount.  It  is  evident  that  several  customers  of  the  latter 
class  with  noncoincident  demands  can  all  be  supplied  by  practically 
the  same  amount  of  fixed  plant  costs  that  is  caused  by  the  single 
customer  with  a  continuous  demand,  equal  to  only  that  of  the  largest 
of  such  group.  Another  feature  that  should  be  self-evident  is  that, 
except  in  special  cases,  large  installations  may  be  supplied  with  less 
distribution  fixed  plant  costs  per  unit  of  demand  than  small  installa- 
tions. A  rate  form  meeting  this,  and  previously  explained  condi- 
tions, has  been  evolved,  and  will  be  designated  as  the  ^Oregon  rate* 
form,  to  differentiate  it  from  other  standard  forms. 

"Provision  for  the  rate  feature  just  mentioned  may  be  equitably 
made  by  the  use  of  a  low  secondary  rate  and  a  higher  primary  rate. 
The  primary  rate  is  applicable  to  the  consumption  equal  to  a  fixed 
period  of  use  of  the  demand  beyond  which  the  effect  of  the  diversity 
factor  will  not  be  generally  applicable.  It  contains  to  a  great  ex- 
tent, in  addition  to  the  quantity  costs,  the  fixed  plant  costs  distribut- 
ed as  a  part  of  the  unit  costs.  These  latter  costs  diminish  in  amount 
for  additional  blocks  of  demand.  The  customer  with  large  demand, 
exercised  for  only  a  portion  of  this  fixed  period,  will  consequently 
pay  for  his  demand  only  for  the  time  used,  but  at  a  relatively  high- 
er rate. 

"The  secondary  rate,  to  a  large  extent,  contains  only  the  quantity 
costs  arising  from  consumption  after  the  fixed  period  above  men- 
tioned. It  will  be  found  that  the  higher  percentage  of  distribution 
losses  for  small  customers,  the  impossibility  of  assuming  a  single 
fixed  period  proper  for  all  classes  of  customers,  and  other  features, 
will  prevent  an  exact  and  absolute  placing  of  all  fixed  costs  in  the 
primary  rate.  The  primary  rate  characteristics  will  necessarily  be 
merged  into  the  secondary,  and  several  blocks  of  unit  rates  may  be 
found  necessary  in  the  latter.  To  the  ordinary  customer  costs,  in- 
P.U.R.1918C. 
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eluding  those  of  the  minimum  investment,  will  be  added  the  fixed 
plant  and  quantity  costs  of  the  normal  consumption,  and  the  sum 
of  the  costs  just  mentioned  from  the  first  block  of  the  rate.  Because 
of  the  method  of  its  origin  this  first  block  is  also  a  statement  of  the 
correct  minimum  charge/' 

The  installation  of  additional  water  fixtures  in  a  private  residence 
for  the  greater  convenience  of  the  occupant  resulting  in  increased 
charge  under  the  existing  flat  rates  does  not  create  "unusual  condi- 
tions of  use"  so  as  to  warrant  an  order  requiring  the  utility  to  install 
a  meter  in  advance  of  the  time  that  the  house  would  be  reached  in 
the  regular  order  of  installation  in  compliance  with  the  Commis- 
sion's order  requiring  a  gradual  installation  of  meters  except  at 
hotels,  large  boarding  houses,  laundries,  all  commercial  and  man- 
ufacturing establishments,  and  "residences  where  unusual  conai- 
tions  of  use  prevail/'  Hanley  v.  Point  Pleasant  Waterworks  Co. 
(N.J.)  Nov.  13,  1917. 

In  Re  Clayton  Glassboro  Water  Co.  Jan.  29, 1918,  the  New  Jersey 
Commission  held  that  a  minimum  of  $12  per  annum  would  not 
be  unreasonable  for  domestic  customers  using  f-inch  meters,  or  for 
those  paying  fixture  rates. 

In  Re  Electric  &  Water  Utilities,  May  26,  1917,  the  Oregon  Com- 
mission stated  that  vacant  lots  increased  the  cost  of  utility  service 
and  "the  owners  whose  property  value  has  been  enhanced  by  avail- 
able water  and  electric  service  should  not  entirely  escape  the  burden 
incident  thereto.  Recent  writers  on  water-rate  analyses  suggest 
that  costs  equivalent  to  these  minimum  investment  costs 'can  be 
more  equitably  assessed  in  proportion  to  the  street  frontage  occupied, 
similar  assessments  to  be  made  for  the  sewer  utility.  This  method 
has  not  been  considered  as  a  basis  for  the  rates  hereinafter  evolved, 
as  the  minimum  investment  costs  have  been  averaged  over  the  total 
number  of  customers,  but  it  is  presented  as  a  possible  alternative 
method  which  will  probably  first  be  made  effective  where  plants  are 
municipally  owned. 

"In  fact,  this  idea  of  dividing  the  distribution  costs  into  two 
divisions  is  similar  to  the  method  of  allocating  the  costs  of  a  sewer 
installation.  Those  for  the  small  standard  service  laterals  are  as- 
sessed to  the  adjoining  property  only,  while  the  costs  of  trunk  sewers 
are  distributed  over  all  the  users. 

"In  the  investigation,  special  attention  has  been  given  by  the 
Commission  to  this  method  of  deriving  and  using  these  minimum 
investment  costs.  It  should  show  clearly  that  these  costs,  in  common 
with  other  customer  costs,  are  entirely  unrelated  to  the  quantity  of 
service  units  consumed.  The  rate,  if  equitably  designed,  must  pro- 
vide that  each  customer  pay  these  costs;  consequently,  if  they  are 
attached  to  the  first  block  of  service  units  used,  a  low  imit  cost  there- 
for cannot  be  expected.  This  method  will  also  give  the  rate  below 
P.U.R.1918C. 
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which  additional  customers  with  the  average  service  requirements 
cannot  be  taken,  or  existing  customers  contiaued  in  service,  except 
at  a  loss,  and  to  this  extent  it  forms  the  chief  basis  of  computing 
the  correct  minimum  charge/* 

The  practice  of  placing  the  fire  protection  rate-  entirely  upon  a 
per  hydrant  basis  is  objectionable,  as  it  tends  to  minimize  the  num- 
ber of  hydrants  installed,  thereby  handicapping  adequate  fire  serv- 
ice.   Ee  Sturgeon  Bay  Utility  Commission  (Wis.)  Dec.  24,  1917. 


UATN¥i  PtJBIilC  UniilTIES  COMMISSION. 

BE  CUMBERLAND  COUNTY  POWBB  &  LIGHT  COMPANY. 

[F.  C.  146.] 

Discrimination  —  BaUway  fare  —  Lines  operated  under  similar  con^ 
ditions  —  Presumption, 

1.  A  strong  presumption  of  discrimination  arises  where  different 
rate&  of  fare  are  charged  on  railway  lines  operating  from  a  common 
center  under  conditions  that  are  very  much  alike. 

Discrimination  —  Reduced  rate  ticlcets  —  Unlimited  use. 

2.  Railway  ticket  books  good  for  a  specified  number  of  rides  at  a 
reduced  fare  without  any  limitation  as  to  ownership  or  time  of  use 
are  imjustly  discriminatory;  and  it  is  immaterial  that  they  are  issued 
in  fulfilment  of  a  condition  to  the  grant  of  a  mimicipal  franchise. 

Constitutional  law  —  Impairment  of  contract  —  Franchise  rates. 

3.  The  state's  power  of  regulation,  through  the  Maine  Commission, 
is  not  abridged  by  a  franchise  rate  contract  between  a  municipality  and 
a  public  utility;  it  appearing  that  the  municipality  had  no  direct 
authority  to  make  such  a  contract,  and  that  the  utility  had  been  author- 
ized to  fix  its  own  rates. 

Estoppel  —  Power  to  regulate  rates  —  Vltra  vires  contract. 

4.  The  state  of  Maine  is  not  eetopped  from  its  power  to  regulate, 
by  an  vlira  vires  franchise  rate  contract  between  a  municipality  and 
public  utility. 

Discrimination  —  Franchise  rate  —  Technicality. 

6.  Refusal  of  a  Commission  to  permit  the  continuance  of  a  dis- 
criminatory franchise  rate,  imposed  as  a  condition  of  allowing  a  rail- 
way company  to  drive  its  cars  over  a  4-foot  strip  between  the  termini 
of  two  railroad  tracks  already  existing  in  the  same  street,  does  not  de- 
prive the  municipality  of  any  right  through  a  technicality;  since  it  is 
the  duty  of  the  Commission  to'  see  that  each  community  and  all  patrons 
receive  service  at  just  rates  measured  by  the  same  general  rules. 

[January  28,  1918.] 
P.T7.R.1918C. 
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Application  for  permission  to  discontinue  twenty-ride  re- 
duced rate  tickets ;  granted. 

Appearances:  William  M.  Bradley  for  Cumberland  County 
Power  &  Light  Company ;  Frank  P.  Pride,  city  solicitor,  for  the 
city  of  Westbrook ;  L.  M.  Sanborn,  Esq.,  for  certain  other  remon- 
strants. 

By  the  Commission:  The  Cumberland  Coimty  Power  & 
Light  Company,  lessee  of  the  Portland  Railroad  Company,  also 
hereinafter  called  the  proponent,  filed  with  this  Commission,  to 
become  effective  January  6,  1918,  M.  P.  U.  C.  No.  1,  sheet  1, 
second  revision,  being  an  amendment  to  its  schedule  of  passenger 
rates  then  in  effect,  which  constituted  a  withdrawal  of  its  twenty- 
ride  tickets,  or  books  of  tickets,  good  for  a  continuous  passage 
through  two  contiguous  zones,  on  certain  lines  of  its  railroad,  for 
7^  cents  per  ticket.  ^ 

The  city  of  Westbrook,  through  its  mimicipal  officers,  Decem- 
ber 18,  1917,  filed  a  formal  protest  against  the  withdrawal  of 
said  tickets,  alleging  that  it  would  be  in  violation  of  a  certain 
contract  between  the  Portland  Railroad  Company  and  the  city 
of  Westbrook,  whereby  the  former  bound  itself,  in  consideration 
of  the  receipt  of  certain  track  rights  in  the  streets  of  Westbrook, 
to  sell  said  tickets  or  books. 

It  appearing  that  the  proposed  change  in  rates  affected  several 
lines  of  proponent's  street  railroad  system,  this  Commission 
ordered  a  general  investigation  as  to  the  propriety  thereof,  and 
held  a  public  hearing  at  Portland,  January  2,  1918.  Notice  was 
given  by  personal  service  on  the  mayor  of  Westbrook  and  by 
publication  in  the  Portland  Express. 

No  persons  appeared  in  opposition  to  the  proposed  change 
except  the  representatives  of  the  city  of  Westbrook,  who,  without 
conceding  that  the  increase  to  be  provided  through  said  change 
was  otherwise  justifiable,  based  their  opposition  on  the  aforesaid 
agreement,  which  will  be  more  fully  explained  later.  Evidence 
was  offered  to  show  the  necessity  for  the  increase,  and  the  evi- 
dence presented  December  12,  1917,  in  Gilmore  v.  Cumberland 
County  Power  &  Light  Co.  F.  C.  No.  51,  was  expressly  made 
part  of  this  case. 

After  this  hearing  was  completed,  the  operation  of  said  sched- 

P.U.R.1918C. 
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tile  was  suspended  until  February  1,  1918,  to  give  time  to  com- 
plete the  investigation. 

At  the  request  of  patrons  of  the  Yarmouth  line,  January  18, 
1918,  the  Conmiission  ordered  the  case  reassigned  for  further 
hearing,  at  Portland,  January  24,  1918,  when  persons  interest- 
ed in  other  than  the  Westbrook  line  might  have  an  opportunity 
to  show  why  any  order  approving  any  part  of  the  increase,  or 
the  increase  as  to  any  part  of  proponent's  system,  should  not 
extend  to  their  respective  lines,  and  notice  of  said  rehearing  waa 
given  by  publication. 

The  Yarmouth  committee  was  represented  at  the  second  hear- 
ing by  L.  M.  Sanborn,  Esq.,  of  Portland,  who  stated  that  these 
remonstrants  were  not  prepared  to  present  any  evidence  on  the 
issue  then  open  to  them.  No  other  divisions  affected  by  the 
proposed  change  appeared,  and  the  case  was  closed  without  tak- 
ing further  testimony. 

The  Issue. 

All  persons  having  been  given  an  opportunity  to  be  heard,  and 
the  investigation  having  been  completed,  the  case  will  now  be 
considered  in  relation  to  the  system  as  a  whole,  and  in  relation 
to  the  Westbrook  division,  which  claims  rights  not  enjoyed  by 
the  other  divisions. 

The  proponent  has  six  divisions  or  lines  radiating  out  of  Port- 
land, the  Westbrook,  the  Yarmouth,  the  Cape  Cottage,  the  River- 
ton,  the  Saco,  and  the  Portland  Heights.  The  rate  which  is  to  be 
canceled  by  the  withdrawal  of  the  twenty-ride  tickets  applies  to 
the  first  four  lines  named ;  the  last  two  lines  have  no  special  con- 
cessions. 

Under  this  arrangement  twenty-ride  tickets  are  bought  for 
$1.50,  each  ticket  being  good  for  a  continuous  ride  between  Mon- 
ument Square,  in  Portland,  and  any  point,  or  some  named  point, 
in  the  second  5-cent  zone  from  that  square, — in  effect,  a  10-cent 
ride, — with  full  transfer  privileges  over  the  city  lines  for  a 
passenger  coming  toward  Monument  Square.  A  person  riding 
a  like  distance  over  either  of  these  four  lines  without  such  a 
ticket,  or  a  person  riding  in  any  part  of  the  same  number  of  5- 
cent  lones  on  either  of  the  other  two  lines,  must  pay  10  cents. 

The  proponent  claimed  that  the  change  is  justified  by  the 
P.U.R.1918C. 
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pressing  need  of  additional  revenue,  and  because  the  present 
practice  is  discriminatory  against  the  two  liaies  "which  are  not 
subject  to  it. 

In  support  of  the  first  claim  it  offered  the  testimony  of  George 
E.  Haggas,  a  valuation  engineer,  who  has  made  a  valuation  of 
proponent's  railroad  properties,  as  of  July  1,  1917,  his  work 
extending  over  a  period  of  nearly  two  years  from  late  in  1915. 
He  had  embodied  the  results  of  his  labors  in  a  very  exhaustive 
report,  dealing  at  length  with  his  methods  and  his  conclusions. 
Copy  of  this  report  had  been  furnished  the  mayor  of  Westbrook 
long  before  the  present  investigation  was  instituted. 

Mr.  Haggas  found  the  cost  of  reproduction  new  of  the  physical 
property  in  the  railroad  department,  including  stores,  supplies, 
and  working  capital,  to  be  $7,501,266,  as  of  July  1,  1917,  and 
said  cost  less  depreciation  $6,370,802.  He  added,  as  nonphys- 
ical  property,  15  per  cent  of  the  former  sum,  making  $8,601,964 
and  $7,471,500,  respectively.  This  addition  was  intended  to 
represent  the  value  of  the  attached  business;  or  the  excess  over 
the  bare  physical  plant  by  reason  of  the  developed  business ;  or 
that  element  which  is  added  by  reason  of  its  being  a  successful 
going  concern. 

There  was  expended  on  the  railroad  property  in  additions  and 
betterments,  from  July  1,  1917,  to  November  30,  1917,  $34,223. 
This  gives  the  following  results  as  found  by  Mr.  Haggas,  as  of 
November  30,  1917 ; 


Physical  property   . . . 
Nonphysical  property 


Total 


Cost  of 
Keproduction 

New. 


$7,535,489 
1,100,698 


$8,636,187 


Same  Less 
Depreciation. 


$6,405,025 
1,100,698 


$7,505,723 


The  figures  for  expenditures  since  July  1,  1917,  are  furnished 
by  Mr.  Haggas ;  and  the  testimony  is  not  clear  as  to  whether,  in 
his  opinion,  15  per  cent  should  be  added  for  them  also.  We  have 
not  included  15  per  cent  of  that  sum  in  the  foregoing  statement 

The  railway  operating  revenues  and  expenses  for  the  twelv6 
months  ending  November  30,  1917,  were: 

Gross  revenue   $1,181,703.09 

Operating  expenses    956,689.90 

Net $225,018ad 

P.U.R.1918C. 
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Mr.  Haggas  shows  that  this  afforded  a  return  of  only  2.61 
per  cent  on  $8,636,187,  which  he  terms  the  investment  as  of 
November  30,  1917. 

•  Extraordinary  Expenses, 

The  remonstrants,  without  questioning  Mr.  Haggas's  methods 
or  conclusions,  pointed  out  that  there  were  certain  extraordinary 
expenditures  during  the  year  under  consideration  which  affected 
the  net  earnings.  These  consisted  of  cost  of  this  valuation  and 
cost  of  strike  in  July,  1916,  expense  of  which  was  amortized 
over  the  year  ending  June  30,  1917. 

The  testimony  shows  that  $12,058  of  the  strike  expense  was 
charged  off  during  the  twelve  months  imder  consideration  and 
that  the  valuation  during  1916-17  cost  $10,000  to  $12,000,  or 
about  $1,000  a  month, — no  attempt  was  made  to  get  the  exact 
figures.  This  valuation  was  completed  sometime  before  October 
1,  1917,  so  that  this  estimate  could  not  fix  more  than  $10,000  of 
the  cost  in  the  year  ending  November  30,  1917.  If  we  assume 
that  both  of  these  simis  should  be  segregated  in  order  to  get  thb 
true  normal  results  of  operations  for  that  twelve  months,  we 
would  add  $22,058  to  $225,018.19,  making  $247,071.19  net  in- 
come. 

If,  now,  instead  of  taking  as  a  base  Mr.  Haggas's  investment 
figures,  $8,636,187,  we  take  his  estimate  of  depreciated  cost, 
$7,505,723,  and  deduct  his  total  claim  of  $1,100,698  for  in- 
tangible property  value;  in  other  words,  if  we  take  $6,405,026 
as  a  base,  and  $247,071.19  as  net  income,  the  rate  of  return  is 
3.85  per  cent, — and  this  is  the  most  unfavorable  light  to  pro- 
ponent that  the  evidence  will  permit. 

During  the  same  period  583,477  of  the  7^  cent  tickets  were 
used.  If  regular  rates  had  been  paid  for  the  rides  represented 
by  these  tickets,  the  revenue  would  have  been  increased  $14,- 
586.92.  Adding  that  sum  to  the  net  revenue  above  assmned  by 
us  would  give  a  total  of  $261,658.11,  which  would  be  a  return  of 
4.08  per  cent 

We  are  not  expressing  any  opinion  of  the  nonphysical  value 
claimed  by  Mr.  Haggas,  nor  ruling  upon  the  correctness  of  his 
valuation,  but  a  further  reduction  of  33 J  per  cent  in  that  valua- 
tion,— and  assumption  of  all  of  the  other  conditions  above  stated 
P.U.R.1918C.  ^^  J 
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against  the  proponent  would  still  result  in  a  return  of  only  about 
6  per  cent. 

Unless  conditions  existing  in  1916-17  are  less  favorable  than 
may  be  expected  in  t\e  immediate  present  and  future,  there  can 
be  no  doubt  of  the  need  of  the  additional  revenue  which  the  new 
schedule  will  provide.  The  evidence  shows,  and  our  observation 
und  experience  demonstrate,  that  costs  of  operation  of  such 
utilities  are  mounting  much  faster  than  revenues  from  normal 
operations  on  fixed  rates  are  increasing. 

DiscrimincUion  between  Lines. 

[1]  It  is  not  necessary  to  consider  at  length  the  claim  that 
the  present  rates  are  unjustly  discriminatory  as  between  different 
lines.  The  mere  fact  that  a  person  may  ride  a  given  distance  on 
one  line  at  a  less  rate  than  on  another  is  not  conclusive.  See 
Peaslee  v.  Cumberland  County  Power  &  Light  Co.  (1916)  2 
Ann.  Rep.  Me.  P.  U.  C.  92,  P.TJ.R.1916B,  594. 

There  is,  however,  a  strong  presumption  that,  where  the  lines 
radiate  from  the  same  center  under  conditions  otherwise  so 
much  alike  as  in  the  present  case,  there  is  a  degree  of  discrimina- 
tion which  ought  not  to  be  tolerated,  and  which  could  not  have 
^existed  in  the  Peaslee  Case. 

While  this  feature  was  not  suggested,  we  are  more  impressed 
^ith  the  apparent  discrimination  between  passengers  on  the 
same  line,  and  this  point  will  be  noted  in  connection  wilii  the 
Westbrook  Case. 

The  proposed  increase  is  justifiable  imless  there  are  special 
reasons  for  the  exemption  of  one  or  more  of  the  lines  fr<Mn  it 

The  Westbrook  Line. 

The  case  presents  anomalous  situation  so  far  as  Westbrook  is 
concerned.  There  is  now  pending,  awaiting  further  action  by 
the  complainants,  the  Gilmore  Case,  already  referred  to,  in  which 
the  complainants  ask  for  a  5-cent  fare  for  the  entire  distance 
over  which  the  7^  cent  coupon  now  carries  a  passenger.  The 
Five-cent  Case,  so-called,  was  prosecuted  by  individuals  and  the 
board  of  trade,  while  the  rCTionstrants  in  this  case  are  the  mu- 
nicipal officers,  but  there  are  indications  that  the  two  groups  are» 
in  harmony  with  each  otiier. 
P.U.R.1918C.  ^^  J 
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If  the  present  case  were  decided  on  the  adequacy  of  the  return 
from  traffic  on  the  Westbrook  line  as  distinguished  from  other 
lines,  it  might  result  in  prejudging  the  Five-cent  Case.  Perhaps 
to  avoid  this,  these  remonstrants  practically  confined  themselves 
to  their  rights  under  their  contract,  and  we  shall  construe  their 
conduct  of  the  hearing  as  a  suggestion  that  they  do  not  wish  to 
have  the  ground  covered  in  the  Five-cent  Case  encroached  upon 
in  this  decision. 

We  shall  not  now  inquire  whether  the  traffic  conditions  on  the 
Westbrook  line  are  so  much  more  favorable  than  those  of  the 
system  as  a  whole  that  it  ought  to  be  excepted  from  any  general 
rate,  or  ought  to  enjoy  a  lower  rate  for  a  similar  hauL 

Portlomd  Railroad  Charter. 

The  Portland  Railroad  Company  was  incorporated  as  the 
Portland  &  Forest  Avenue  Railroad  Company,  under  chapter 
457,  Private  and  Special  Laws  of  1860,  to  construct  and  main- 
tain a  railroad  in  Portland,  "to  the  boundary  line  between  said 
city  and  the  town  of  Westbrook,  and  thence  over  and  upon  such 
streets,  town  and  county  roads  in  said  Westbrook,  as  from  time 
to  time  may  be  fixed  and  determined  by  the  municipal  officers 
of  said  town,  and  assented  to  in  writing  by  said  corporation,  to 
some  point  at  or  near  the  entrance  to  Evergreen  Cemetery,  and 
thence  to  such  other  point  or  points  in  said  Westbrook  as  may  in 
like  manner  from  time  to  time  be  fixed  and  determined  by  the 
municipal  officers  of  said  town,  and  assented  to  in  writing  by  said 
corporation ;  .  .  .  provided,  however,  that  .all  tracks  of  said 
railroad  shall  be  laid  at  such  distances  from  the  sidewalk  of  said 
city  of  Portland  and  town  of  Westbrook  as  the  municipal  officers 
thereof,  respectively,  shall  in  their  order  fixing  the  routes  of  said 
railroad  determine  to  be  for  public  safety  and  convenience." 

The  same  section  further  provides,  inter  alia: 

"Said  corporation  shall  have  power,  from  time  to  time,  to  fix 
•such  rates  of  compensation  for  transporting  persons  or  prop- 
•erty,  as  it  may  think  expedient,  and  generally  shall  have  all  the 
powers  and  be  subject  to  all  the  liabilities  of  corporations,  as  set 
forth  in  the  46th  chapter  of  the  Revised  Statutes.  Rails  shall 
not  be  laid  down  in  said  city  or  town  without  the  assent  of  the 
municipal  officers  thereof,  respectively." 
P.U.R.1918a 
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Section  2  of  the  charter  provided:  "The  municipal  officers 
of  said  city  of  Portland. and  of  said  town  of  Westbrook,  respec- 
tively, shall  have  power  at  all  times  to  make  all  such  regulations, 
as  to  the  rate  of  speed  and  removal*  of  snow  and  ice  from  the 
streets,  roads,  and  highways  of  said  company  at  its  expense,  and 
mode  of  use  of  the  track  of  said  railroad  within  said  city  or 
town,  as  the  public  convenience  and  safety  require." 

Section  3  required  the  corporation  to  repair  that  portion  of 
the  streets  occupied  by  its  tracks,  and  to  "make  all  other  repairs 
of  said  streets  or  roads,  which  in  the  opinion  of  the  municipal 
officers  of  said  city  or  town,  respectively,  may  be  rendered  neces- 
sary," etc 

Section  7:  "Said  railroad  shall  be  constructed  and  main- 
tained in  such  form  and  manner,  and  with  such  rail,  and  upon 
such  grade,  as  the  municipal  officers  of  said  city  of  Portland  and 
of  said  town  of  Westbrook,  respectively,  shall  from  time  to  time 
prescribe  and  direct" 

Section  8  provides  that  the  proper  authorities  of  the  city  or 
town  may  take  up  the  streets  or  roads  occupied  by  the  railroad 
'^or  any  purpose  for  which  they  may  now  lawfully  take  up  the 
same." 

Chapter  509,  Private  and  Special  Laws  of  1865,  authorized 
the  corporation  to  operate  its  road  in  Westbrook  with  dummy 
engines,  "with  the  consent  of  the  municipal  officers  thereof." 

Chapter  439,  Private  and  Special  Laws  of  1889,  authorized 
the  use  of  electricity,  "with  the  consent  of  the  municipal  officers 
of  said  towns,  .  •  .  and  subject  to  such  conditions  and  r^- 
ulations  as  they  may  impose." 

Chapter  256,  Private  and  Special  Laws  of  1901,  approved 
February  14,  1901,  authorized  the  Portland  Kailroad  Company 
"to  acquire,  by  lease,  purchase  of  stock,  or  otherwise,  the  street 
raiboads,  franchises,  and  aU  oth^  assets  of  the  Portland  & 
Yarmouth  Electric  Railway  Company,  and  of  the  Westbrook^ 
Windham,  and  Naples  Railway  Company,  respectively,  •  .  • 
and  to  operate  said  street  railroads,  when  acquired,  •  •  « 
as  a  part  of  its  street  railroad  system." 

The  Westbrook  Ordinance. 

The  case  does  not  show  under  what  conditions  the  location 
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generally  in  Westbrook  was  approved,  and  no  conditions  attached 
to  such  approval  are  relied  upon  in  this  case.  It  does  show  that 
the  locations  are  limited  as  to  time,  and  that  the  last  location, 
except  as  stated  below,  has  expired;  cars  now  being  operated 
over  all  of  proponent's  tracks,  except  the  4  feet  hereinafter  men- 
tioned, without  any  municipal  authority. 

Pursuant  to  chapter  256,  Laws  1901,  aforesaid,  the  Portland 
Kailroad  Company  acquired  the  Westbrook,  Windham,  &  Naples 
Eailway  Company,  and  sought  to  make  a  physical  connection 
with  its  railroad  track  in  the  city  of  Westbrook*  The  tracks  of 
the  two  railroad  companies  came  within  4  feet  of  each  other,  and 
it  was  necessary  to  secure  approval  of  a  location  over  that  4-foot 
piece  of  street. 

While  application  for  such  approval  was  pending  before  the 
municipal  officers,  the  latter  demanded  special  concessions  in 
passenger  fares,  and  had  several  interviews  with  representatives 
of  the  corporation.  Finally,  an  ordinance — chapter  45 — was 
passed,  approved  July  26,  1901,  "granting  permission  to  the 
Portland  Kailroad  Company  to  connect  its  tracks  with  those  of 
the  Westbrook,  Windham,  &  Naples  Eailway  Company,''  specify- 
ing where  the  connection  should  be  made,  the  kind  of  rails  to  be 
used,  the  manner  of  repairing  and  paving  the  street,  and  other 
changes  and  improvements  in  the  streets. 

The  ordinance  concluded:  ^Trovided  also  that  other  con- 
cessions be  granted  as  has  been  agreed."  The  city  of  Westbrook 
now  claims  a  perpetual  right  to  these  twenty-ride  tickets  under 
this  provision,  and  their  case  in  the  present  investigation  is 
staked  on  its  meaning  and  effect. 

No  part  of  the  agreement  embodying  these  concessions  was 
reduced  to  writing.  Mr.  Alexander  Spiers  and  Mr.  Pride,  who 
were  members  of  the  board  of  aldermen  and  of  the  committee 
which  had  the  negotiations  in  charge,  testified  at  the  hearing. 
The  proponent  offered  no  evidence  touching  this  point,  its  rep- 
resentatives in  these  negotiations  having  since  deceased. 

Mr.  Spiers,  after  describing  certain  things  that  were  to  be  done 
for  the  improvement  of  the  streets,  testified : 
Q.  What  else  were  they  to  do  ? 
A.  Give  twenty-ride  tickets  for  $1.50  without  any  conditions. 
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The;  had  a  small  car  that  they  used  as  a  trailer,  and  it  was 
without  heat  and  was  not  very  agreeable  to  use,  and  there  was 
considerable  complaint  about  it.  They  agreed  to  take  off  those 
trailers;  they  also  agreed  to  give  Westbropk  better  service,  and 
this  7^  cent  ticket  should  be  the  same  as  a  10-cent  piece,  be  the 
same  as  if  you  paid  a  10-cent  fare. 

Q.  As  to  transfers? 

A.  As  to  everything. 

Q.  As  to  transfers,  was  it  stated  ? 

A.  I  can't  remember  about  the  transfer  part  of  it 

Mr.  Pride  testified  that  Messrs.  Newman  &  Libby  stated  that 
proponent  would  perform  the  things  expressly  emunerated  in  the 
ordinance,  and  that  they  "would  also  give  us  a  twenty-ride  book 
for  $1.50,  which  could  be  used  by  any  person,  at  any  time,  and 
with  a  right  of  transfers.  They  objected  to  that  being  incorporat- 
ed in  the  ordinance  specifically,  and  stated  certain  reasons,  one 
I  can  recall,  that  they  would  have  some  difficulty  in  arranging 
for  the  use  of  this  book  and  transfers  from  other  lines,  which 
would  have  to  be  worked  out  and  would  take  some  time,  but 
would  be  done.'' 

The  testimony  shows  that  the  substance  of  these  assurances 
was  reported  to  the  city  council  before  the  passage  of  the  or- 
dinance, and  that  the  provision  quoted  above  was  intended  to 
incorporate  them  in  it  Proponent,  soon  after,  constructed  its 
track  over  the  new  location,  did  the  other  things  specially  men- 
tioned in  the  ordinance,  and  issued  the  twenty-ride  books  for 
$1.50,  which  have  since  been  in  use  as  already  stated. 

We  find  from  the  testimony  and  the  admitted  practice  of  the 
corporation,  for  the  purposes  of  this  ease,  that  the  provision  of 
the  ordinance  in  question  was  intended  to  attach  to  the  approval 
of  location  a  r^ulation  of  the  rates  to  be  charged  by  proponent 
for  the  carriage  of  passengers;  to  wit,  a  regulation  that  pro- 
ponent should  issue  and  sell  to  all  persons  twenty-ride  books  of 
tickets  for  $1.50  per  book,  or  7^  cents  per  ticket,  said  tickets  to 
be  good  for  a  continuous  ride  through  two  5-cent  zones,  and  un- 
limited as  to  time  and  as  to  persons  using  the  same ;  that  is,  die 
book  and  unused  tickets  or  coupons  in  it  would  be  good  in  the 
hands  of  bearer. 
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The  ordinance  was  "assented  to  in  writing,"  as  provided  in 
proponent's  charter,  and  the  intention  of  the  city  council  in  in- 
serting the  reference  to  "other  concessions"  was  then  understood 
to  be  to  restrict  proponent's  passenger  rates  as  aforesaid.  No 
formal,  or  other,  contract  was  ever  made. 

Practice  Unjustly  Discriminaiory. 

[2]  While  proponent's  attorney  claimed,  at  the  hearing,  that 
it  was  not  so  intended,  the  evidence  as  it  stands,  and  we  are 
governed  by  that,  indicates  that  these  books  were  to  be  good  for 
twenty  rides  without  any  limitation  as  to  ownership  or  time  of 
use.  As  Mr.  Spiers  testified:  "This  7^  cent  ticket  should  be 
the  same  as  a  10-cent  piece." 

With  this  view  of  it — and  the  evidence  warrants  no  other — 
the  practice  is  unjustly  discriminatory.  It  is  not  limited  to 
those  who  travel  frequently,  nor  within  specified  hours,  nor  to  a 
named  purchaser,  so  that  the  utility  is  assured  of  the  use  of  the 
purchase  money  even  until  the  purchaser  uses  the  tickets.  It 
has  none  of  the  character  of  the  conmiuters'  ticket. 

The  7^  cent  ticket  is  "the  same  as  a  10-cent  piece."  That  is 
all  there  is  to  it;  unless  we  consider  the  trouble  which  the  pas- 
senger is  put  to  to  provide  himself  with  the  ticket.  And  the 
mere  imposition  of  inconvenience  upon  the  patron,  without  any 
consequent  advantage  to  the  utility,  never  can  justify  a  discrimi- 
nation. 

Carriers  have  been  permitted  to  issue  strip  tickets  and  books 
of  tickets  at  reduced  rates,  good  without  limitation,  but  this  is 
justifiable  only  at  such  reduction  as  would  reasonably  favor  a 
frequent  traveler  without  sufficient  margin  to  encourage  traffic 
in  such  tickets  by  the  purchasers,  or  their  habitual  transfer.  We 
know  of  no  case  where  a  reduction  anywhere  approaching  26 
per  cent  has  been  indulged. 

Where,  in  the  case  of  any  two  persons  traveling  together,  be- 
tween the  same  points,  10  cents  is  exacted  of  one  and  the  other 
may  pass  at  an  expense  of  7^  cents,  for  the  sole  reason  that  the 
latter  has  been  to  additional  inconvenience  that  did  not  result 
in  some  other  approximately  equivalent  benefit  to  the  carrier, 
discrimination  results  for  which  no  adequate  reason  can  be  given, 
and  which,  therefore,  is  unjust  because  unjustifiable.  Imposing 
P.U.R.1918C. 
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burdens  upon  the  carrier  without  any  probable  benefit  to  the 
carrier  does  not  compensate  for  concessions  which  cannot  be  en- 
joyed without  performing  such  useless  burdens. 

Grant  of  the  right  to  use  the  municipality's  streets  does  not 
help,  because  the  municipality  did  not  secure  the  concession  for 
all  who  have  occasion  to  use  them  in  this  manner ;  only  for  those 
who  assume  this  extra  burden.  If  the  issue  were  one  of  discrimi- 
nation between  the  patrons  of  this  and  other  lines,  there  might 
be  force  in  such  a  su^estion;  not  as  between  different  patrons 
of  this  line. 

A  distinction  between  those  who  pay  7^  cents  and  those  who 
pay  10  cents  for  the  same  service,  which  is  not  based  on  some 
substantially  equivalent  benefit  to  the  utility,  nor  upon  any  sub- 
stantial public  consideration,  is  an  arbitrary  distinction,  and, 
unless  beyond  the  power  of  the  state  to  regulate,  ought  not  to 
stand. 

Unless  the  traffic  on  the  Westbrook  division  justifies  treatment 
different  from  that  accorded  other  patrons  of  the  Portland  Rail- 
road Company, — and  that  is  not  suggested  in  this  case, — there 
is  no  reason,  on  the  merits  of  the  case,  for  excepting  it  from 
rules  applying  to  the  whole  system.  Technically  the  considera- 
tion for  the  alleged  contract  was  the  right  to  lay  a  connecting 
track  through  4  feet  of  street,  already  dedicated  to  the  public 
use,  so  that  througI\  service  might  be  had  instead  of  compelling 
passengers  to  transfer  across  this  strip  of  street.  In  fact,  it 
was  an  attempt  to  accomplish  by  indirection  what  the  city  knew 
it  had  no  power  to  do  directly  to  r^ulate  rates. 

It  does  not  necessarily  follow  from  the  finding  that  the  twenty- 
ride  books  issued  in  conformity  with  the  Westbrook  contract 
were  unjustly  discriminatory,  that  those  now  intended  to  be  with- 
drawn offend  *in  the  same  respect,  because  the  latter  are  sold 
under  restrictions  that  did  not  attach  to  the  former.  Neither 
is  it  entirely  clear  that  the  claim  of  the  city  of  Westbrook  is 
involved  in  tiiis  case,  because  it  may  be  that  if  its  contract  is 
now  valid  its  breach  occurred  when  the  present  regulations  gov- 
erning such  books  were  established,  and  that  the  withdrawal  of 
these  books,  if  now  permitted,  would  only  abolish  what  propo- 
nent had  no  right  to  establish  so  far  as  Westbrook  is  concerned. 

The  case  has,  however,  been  submitted  by  both  parties  without 
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any  such  suggestion;  and  having  now  stated  the  premises,  we 
prefer  to  treat  the  issue  broadly.  It  is  likely  to  have  to  be  so 
treated  finally  and  in  some  form  in  any  event. 

The  Ordinance  Does  Not  Oust  State. 

[3}  Is  the  state's  power  of  regulation  abridged  by  the  allied 
arrangement  under  which  proponent's  location  was  approved? 
We  think  that  it  is  not 

"The  state  has  plenary  power  to  regulate  all  quasi-public  cor- 
porations, after  as  well  as  before  their  organization,  in  the  ex- 
ercise of  their  public  functions;  this  power  may  be  delegated 
to  municipalities  either  by  charter  or  general  law."    28  Oyc  851. 

Unless  there  is  an  express  delegation  of  the  power  to  a  mimici- 
pality  to  regulate  rates,  it  remains  vested  in  the  state^  which 
may  exercise  it  at  any  time.  Home  Teleph.  &  Teleg.  Oa  v.  Los 
Angeles,  211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct  Eep.  50. 

In  the  case  before  us  there,  is  no  claim  that  the  state  expressly 
authorized  the  city  of  Westbrook  to  regulate  the  rates  to  be 
charged  by  this  railroad  company.  The  conduct  of  protracted 
negotiations  by  the  mimicipality  indicated  that  no  such  power 
was  claimed.  Otherwise,  the  city  council  might  have  fixed  its 
6-cent  rate  without  any  negotiation. 

The  city  bases  its  claim  on  the  alleged  contract,  which,  it  says, 
was  not  affected  by  the  Public  Utilities  Act 

^^It  may  be  suggested  that  it  must  first  be  made  manifest  that 
there  was  a  valid  contract  capable  of  enforcement  before  it  can 
be  urged  that  subsequent  changes  in  the  law  impair  its  obliga- 
tion. New  Orleans  v.  New  Orleans  Waterworks  Co.  142  U.  S. 
79,  88,  35  L.  ed.  943,  946,  12  Sup.  Ct.  Rep.  142."  Ee  Polo 
Mut.  Teleph.  Co.  (111.)  P.U.R.1916B,  321,  which  contains  an 
able  analysis  of  the  law  on  this  subject. 

"Like  other  corpor^ons  they  [municipalities]  have  no  powers 
that  are  not  either  expressly  granted  or  necessarily  implied  from 
such  as  are  granted,  to  enable  them  to  discharge  the  special' func- 
tions for  which  they  were  created  and  such  duties  as  are  by  law 
imposed  upon  them.  They  have  no  inherent  right  of  legislation 
like  that  of  the  state,  but  act  only  by  a  delegated  power  which* 
must  be  measured  by  the  terms  of  the  grant''  Alley  r.  Edge- 
comb,  53  Me.  446,  448. 
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^The  general  doctrine  is  that  towns  must  be  confined  to  the 
exercise  of  the  powers  and  performance  of  the  duties  conferred 
by  legislative  acts.  They  have  no  inherent  powers  beyond  those 
granted  by  such  acts."    Winchester  v.  Corinna,  55  Me.  13. 

A  municipal  corporation  has  only  such  powers  as  are  conferred 
by  statute  or  by  necessary  implication.  Phillips  Village  Corp. 
V.  Phillips  Water  Co.  104  Me.  103,  71  Atl.  474. 

The  power  to  regulate  such  rates  was  not  conferred  upon 
Westbrook,  either  by  general  or  by  special  act,  and  is  not  claimed 
as  a  necessary  or  implied  municipal  function.  If  the  munici- 
pality cannot  directly  regulate  the  rates  through  any  necessary 
or  implied  fimction,  there  can  be  no  such  function  which  will 
enable  it  to  accomplish  the  same  result  by  agreement,  where 
ntither  party  is  authorized  to  contract  with  reference  to  the  sub- 
ject-matter, at  least,  not  beyond  the  power  of  the  state  to  act 
when  it  chooses  to  exercise  its  authority. 

In  this  case  there  is  more  than  the  failure  to  confer  authority 
to  regulate  or  to  contract  The  state  has,  by  general  statute, 
expressly  named  the  matters  in  respect  to  which  municipal  cor- 
porations may  make  by-laws  or  ordinances  and  may  enter  into 
valid  contracts.  Unless  the  subject-matter  of  this  alleged  agree- 
ment is  within  the  list  of  those  especially  enumerated,  or  of 
those  things  which  a  municipality  must  do  in  the  general  exer- 
cise of  its  functions,  it  must  be  regarded  as  excluded.  And  the 
regulation  of  street  railroad  rates  is  not  so  included. 

The  force  of  the  special  legislation  is  even  more  fatal  to  the 
city's  contention.  There  is  nothing  in  the  railroad  charter  to 
vary  the  effect  of  the  general  law. 

This  charter,  as  already  quoted,  specifies  what  the  mimicipal 
officers  might  do.  They  could  fix  and  determine  the  streets  over 
which  proponent  might  construct  and  maintain  its  railroad; 
specify  the  distances  at  which  tracks  might  be  laid  from  the  side- 
walksg  assent,  or  refuse  to  assent,  to  the  laying  down  of  rails  in 
the  town;  make  "regulations  as  to  the  rate  of  speed  and  removal 
of  snow  and  ice  .  .  .  and  mode  of  use  of  the  tracks  ;^^  deter- 
mine the  necessity  of  repairs  in  the  streets  which  proponent 
should  make;  specify  the  form  and  manner  of  construction  and 
maintenance,  the  kind,  of  rail  and  the  grade ;  and  take  up  the 
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Streets  and  roads  occupied  by  the  railroad  "for  any  purposes  for 
which  they  may  riow  legally  take  up  the  same." 

It  provides  Aat  the  railroad  company  "shall  have  power,  from 
time  to  time,  to  fix  such  rates  of  compensation  for  transporting 
persons  or  property  as  it  may  think  expedient/' 

Thus  the  municipality  was  given  full  control  over  those  things 
which  pertained  to  the  manner  and  condition  of  the  use  of  the 
streets,  and  affected  the  Safe  and  convenient  use  thereof  by  the 
public  generally;  and  the  corporation  was  given  full  control  over 
its  rates.  Each  was  excluded  by  necessary  implication  from  the 
exercise  of  those  powers  which  were  conferred  upon  the  other. 

It  is  uniformly  held  that  a  charter  authorizing  a  public  utility 
to  establish  rates  does  not  preclude  the  state  from  subsequently 
exercising  its  inherent  right  to  regulate  such  rates.  The  very 
great  weight  of  authority  is  that  the  subsequent  exercise  of  such 
right  is  not  defeated  by  contracts  lawfully  entered  into  between 
the  public  utility  and  a  customer  or  a  municipality  before  the 
state  undertakes  to  exercise  the  right.  Ke  Augusta  Water  Dist. 
(1916)  2  Am.  Kep.  Me.  P.  U.  0.  183,  P.U.E.1916E,  31; 
Raymond  Lumber  Co.  v.  Raymond  Light  &  Water  Co.  92  Wash. 
330,  L.R.A.1917C,  574,  P.U.R.1916F,  437,  159  Pac.  133. 

Such  contracts  may  be  expressly  excepted  from  the  operation 
of  a  regulatory  act,  and  some  are  so  excepted  by  the  Public  Utili- 
ties Act  of  this  state ;  but  only  such  as  were  legally  entered  into, 
chap.  55,  §  34,  Revised  Statutes, 

In  the  case  before  us,  neither  party  was  authorized  to  contract 
with  relation  to  rates ;  the  right  to  establish  them  was  conferred 
only  upon  the  corporation ;  the  corporation  could  not,  unless  ex- 
pressly authorized,  devest  itself  of  that  right.  Even  if  this 
agreement  constituted,  for  the  time,  a  legal  fixing  of  this  par- 
ticular rate  within  the  power  conferred  upon  the  corporation,  it 
had  no  power  to  fix  it  in  such  manner  as  to  withdraw  jurisdic- 
tion over  it  from  the  state, — even  if  the  phrase,  "from  time  to 
time,''  in  the  charter,  did  not  prevent  the  corporation  from  estab- 
lishing any  rate  in  any  manner,  for  all  time. 

"It  has  been  imiformly  held  in  this  court  that  tUe  renuncia- 
tion of  a  sovereign  right  of  this  character  must  be  evidenced  by 
terms  so  clear  and  unequivocal  as  to  permit  of  no  doubt  as  to 
their  proper  construction."    Milwaukee  Electric  R.  &  Light  Co. 
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V.  Railroad  Commission,  238  U.  S.  174,  59  L.  ed.  1254,  P.U-R. 
1915D,  591,  35  Sup.  Ct.  Eep.  820,  in  which  it  was  hdd  that  an 
attempt  of  the  city  of  Milwaukee  to  regulate  the  rates  of  an  elec- 
tric railway  company  by  the  ordinance  approving  its  location 
was  ineffective  against  an  order  of  the  State  Railroad  Conmiis- 
sion  in  fixing  or  approving  different  rates. 

If  it  be  suggested  that  the  municipality,  through  its  custody 
over  the  streets,  had  any  implied  power  to  impose  sudi  condi- 
tions governing  their  use,  it  has  been  held  that  a  city  is  not  au- 
thorized, under  the  "general  welfare  clause,^'  in  the  exercise  of 
its  police  power,  to  pass  an  ordinance  regulating  the  charges-  of 
a  telephone  company;  nor  does  its  power  to  regulate  the  use  of 
its  streets  carry  with  it,  expressly  or  by  implication,  the  power 
to  fix  such  charges.  St.  Louis  v.  Bell  Telej^.  Co.  96  Mo.  623, 
2  L.E.A.  278,  9  Am.  St.  Rep.  370,  10  S.  W.  197.  See  15  Amu 
&  Eng.  Enc.  Law,  1192. 

And  "the  authority  to  make  use  of  the  public  streets  of  a  city 
for  railroad  purposes  primarily  resides  in  the  state.  .  .  .  The 
city  authorities  have  no  power  to  grant  the  right  except  in  ao 
far  as  they  may  be  authorized  by  the  legislature,  and  then  only 
in  the  manner  and  upon  the  conditions  prescribed  by  the  stat- 
ute." Beekman  v.  Third  Ave.  R.  Co.  153  N.  Y.  144,  47  N.  E. 
277.  "Municipalities  have  no  right  to  impose  conditions  in 
franchises  other  than  those  which  the  statute  gives  them  the 
power  to  exact."  Re  Huntington  R.  Co.  (N.  T.  2d  Diet.) 
P.U.R.1918A,  249. 

[4]  It  has  been  claimed  that,  even  if  the  contract  was  not 
within  the  legal  rights  of  the  parties  to  make,  the  corporation 
received  and  now  enjoys  the  benefit  of  it,  and  is  estopped  by  it. 
Whether  the  acceptance  of  a  location  which  it  had  a  right  to  de- 
mand from  a  municipality  which  granted  it  only  by  virtue  of 
authority  expressly  granted  and  expressly  limited  by  that  pur- 
pose— in  effect,  a  conduit  through  which  it  was  granted  by  the 
state — coupled  with  conditions  which  the  city  claims  no  express 
authority  j;o  impose,  and  which  were  separable  from  the  full 
enjoyment  of  the  right,  surrounded  with  restrictions  with  respect 
to  things  which  were  delegated  to  the  municipality,  whether  the 
acceptance  and  use  of  a  location  so  granted  makes  those  condi- 
tions enforceable  even  between  the  parties,  is  debatable  at  least. 
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When,  however,  the  state  reclaimed  control  over  its  public 
utilities  (chap.  129,  Public  Laws  of  1913),  it  undertook  to  regu- 
late all  rates.  It  reclaimed  its  inherent  authority  to  fix  the  rates 
for  all  of  their  activities.  It  made  every  departure  from  regular 
rates  imlawful  except  in  specifically  named  classes.  One  of  these 
was  the  case  of  contracts  in  existence  January  1,  1913. 

This  must  be  presumed  to  have  referred  to  lawful  contracts, 
contracts  which  the  parties  had  a  legal  right  to  enter  into.  It  is 
not  to  be  presumed  that  the  state  intended,  without  expressly  so 
stating,  to  relinquish  its  right  whereon  party,  by  ultra  vires  acts, 
had  estopped  itself  from  the  free  exercise  of  a  governmental 
function  which  the  state  had  delegated  to  it  and  had  a  right  to 
recall;  that  the  party  by  its  vltra  vires  act  could  remove  from 
the  state  a  power  which  it  could  not  relinquish  by  its  lawful  act. 

The  remonstrants  have  cited  Westwood  v.  Dedham  &  F. 
Street  R  Co.  209  Mass.  213,  95  N.  E.  81,  in  support  of  the 
contention  that  "acceptance  of  the  franchise  and  its  agreement 
(here  full  performance)  to  observe  its  conditions,  makes  a  valid 
contract.'' 

The  Westwood  Case  expressly  disclaims  such  an  opinion  on 
a  statement  of  facts  more  favorable  to  Westbrook  than  those 
existing  in  the  present  case ;  and  the  rulings  of  the  Massachusetts 
supreme  court,  cited  with  approval  in  the  Westwood  Case,  are 
fatal  to  remonstrants'  position  in  this  case,  if  adopted  as  law  in 
this  state. 

In  that  case,  the  selectmen  of  Westwood  brought  equity  pro- 
ceedings to  prevent  the  street  railroad  from  exceeding  a  maxi- 
mum fare  which  had  been  fixed  in  the  ordinance  approving  the 
location,  where  the  location  had  been  accepted  in  writing,  "sub- 
ject to  all  conditions  therein  contained."  The  ordinance  was  en- 
acted under  a  law  that  the  municipal  officers,  upon  petition  for 
approval  of  a  location,  "shall  pass  an  order  refusing  such  loca- 
tion, or  granting  the  same  or  any  portion  thereof  under  such 
restrictions  as  they  deem  the  interests  of  the  public  may  require." 
The  street  railway  company  could  not  complete  its  corporate  or- 
ganization until  it  had  first  filed  its  petition  for  approval  of  loca- 
tion, received  its  approval  as  aforesaid,  and  accepted  the  same 
in  writing.  The  court  held  that  such  an  approval  "became  as 
P.U.R.1918C. 


Digitized  by 


i  Google 


054  MAINE  PUBLIC  UTILITIES  COMMISSION. 

binding  upon  the  corporation  as  if  inserted  in  a  special  charter 
of  incorporation." 

The  court,  in  that  decision,  referred  to  Keefe  v.  Lexington  & 
B.  Street  K.  Co.  185  Mass.  183,  70  K  E.  37,  and  Wellesley  v. 
Boston  &  W.  Street  K.  Co.  188  Mass.  250,  74  N.  E.  355,  pointing 
out  that  they  "are  not  inconsistent  with  this  view,"  because  they 
arose  under  a  later  statute,  "which^among  other  matters  marked 
a  change  in  the  policy  of  the  legislature  upon  the  subject  of  fares, 
and  deprived  local  boards  of  the  power  to  regulate  fares  thereto- 
fore possessed  by  them." 

The  later  statute  referred  to  provided  that  "if,  after  a  hearing, 
they  (the  municipal  officers)  are  of  the  opinion  that  public  neces- 
sity and  convenience  so  require,  they  shall  grant  said  location  or 
any  portion  thereof,  and  may  prescribe  how  the  tracks  shall  be 
laid  and  the  kind  of  rails,  poles,  wires,  and  other  appliances 
which  shall  be  used,  and  impose  such  other  terms,  conditions,  and 
obligations  in  addition  to  the  general  provisions  of  law  governing 
such  companies  as  the  public  interest  may  in  their  judgment 
require."  The  court  held,  in  Keefe  v.  Lexington  &  B.  Street  R. 
Co.  supra,  that  the  state  having  made  other  provisions  in  regard 
to  rates,  the  omnibus  power  conferred  in  the  above  statute  did 
not  extend  to  the  regulation  of  rates.  "The  conditions  which 
may  be  imposed  in  granting  a  location  are  of  a  different  char- 
acter, and  do  not  include  those  for  which  special  provision  is 
made  in  other  parts  of  the  statute.  (Case  cited.)  With  street 
railways  extending  long  distances  and  passing  through  numerous 
cities  and  towns,  it  would  be  unwise  and  inexpedient  to  permit 
each  town  to  fix  the  fares  within  its  boundaries,  as  a  condition 
of  granting  a  location.    .    .    . 

"The  acceptance  by  the  defendant  of  the  locations  granted  by 
these  towns  did  not  make  valid  these  conditions  as  to  fares  which 
the  towns  could  not  legally  impose,  nor  did  it  make  a  contract 
as  to  fares  "between  the  corporation  and  the  selectmen,  or  the 
town.  The  defendant  might,  therefore,  at  least  prescribe  for  its 
passengers  the  payment  of  any  fare  which  was  reasonable." 

Conditions  sought  to  be  imposed  which  "wholly  transcended 
the  scope  of  the  authority  of  the  officers  to  impose,  doubtless" 
could  not  be  enforced.  "The  general  doctrine  is  that  the  location 
would  be  held  to  be  valid,  the  attempt  to  impose  an  unlawful 
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restriction  being  a  mere  nullity/'    Clinton  v.  Worcester  ConsoL 
Street  R.  Co.  109  Mass.  279,  285,  85  K  E.  507. 

The  laws  of  this  state,  when  the  Westbrook  location  was  ap- 
proved, contained  no  general  provision  for  the  regulation  of 
rates,  but  the  power,  as  to  this  corporation,  had  been  expressly 
conferred  upon  its  directors  through  its  charter ;  and  subsequent 
general  legislation,  in  force  in  1901,  placed  the  management  of 
such  corporations  generally  in  the  directors.  Express  reserva- 
tions were  made  to  the  municipal  officers  in  the  charter,  as  al- 
ready noted,  and  in  the  general  law  in  almost  identically  the 
same  terms,  except  that  the  right  of  appeal  was  added.  ?f  owhere, 
either  in  the  charter  or  the  general  law,  was  there  conferred  upon 
the  municipality  any  power  in  general  terms  equivalent  to  those 
in  the  above  quotation  from  the  Massachusetts  statute. 

And  if  such  general  power  as  to  things  not  specially  provided 
for  by  statute  were  capable  of  being  assumed  by  the  towns  by 
implication,  it  could  no  more  extend  to  the  matter  of  rates  than 
in  the  Massachusetts  case,  because  this  power  was  expressly  dele- 
gated to  the  corporation  by  the  state.  The  corporation  might 
surrender  it  to  the  state ;  the  state  might  recall  it.  The  corpora- 
tion could  not  delegate  it  to  any  other  body. 

Proponent  claims  that  the  limitation  fixed  in  the  ordinance 
could,  at  most,  continue  effective  only  during  the  life  of  the  fran- 
chise under  which  it  operated  its  railroad  in  Westbrook  that  was 
to  be  connected  by  this  short  strip;  and  that  franchise  has  ex- 
pired. Remonstrants  contend  that,  inasmuch  as  proponent  con- 
tinues to  operate  its  railroad  over  that  location,  without  any  new 
approval  or  limitation,  the  original  conditions  adhere.  Neither 
party  presents  any  citations  in  support  of  its  contention ;  and  we 
do  not  deem  it  necessary,  in  the  view  we  take  of  the  case,  to  pass 
upon  this  issue. 

[5]  It  should  not  be  assumed  that  this  ruling  deprives  the 
Westbrook  division  of  any  right  through  a  technicality.  Persons 
traveling  over  that  line  are  entitled  to  reasonable  rates,  taking 
the  cost  and  the  value  of  the  service  into  consideration.  In  the 
present  case  they  do  not  ask  for  a  specific  rate  on  the  ground  that 
it  is  reasonable,  but  solely  upon  the  ground  that  the  exigencies 
of  the  public  utility,  seventeen  years  ago,  led  its  officers  to  con- 
sent to  this  condition  in  order  to  get  the  right  to  drive  its  cars 
P.U.R.1918C.  ^ 
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over  a  4-foot  strip  between  the  termini  of  two  railroad  tracks 
already  existing  in  the  same  street,  so  that  it  could  give  the- 
public  better  and  more  economical  service, — and  the  reduced  rate 
demanded  was  over  a  railroad  already  located  and  in  operation. 

Based  on  this  ground,  and  it  is  the  only  one  presented  in  this 
case,  the  contention  that  the  Westbrook  line  should  not  be  treated 
like  the  other  divisions  in  providing  a  necessary  increase  in  reve- 
nue is  utterly  inconsistent  with  every  equitable  consideration. 
If  such  a  theory  were  allowed  to  prevail  generally,  interurban 
railroading  would  be  attended  by  unseemly  scrambles  for  advan- 
tage by  the  different  municipalities  through  which  the  location 
passed,  and  the  utmost  confusion  would  prevail. 

The  legislature  recognized  this  when,  in  I860,  it  conferred 
upon  each  municipality  full  power  to  maintain  the  safe  and  con-^ 
venient  condition  of  its  streets,  and  left  the  rates  to  one  body, — 
the  corporation.  It  recognized  it  when  the  general  street  rail- 
road law  was  enacted,  still  leaving  jurisdiction  over  the  streets 
to  the  several  municipalities  and  that  over  rates  to  a  single 
agency.  It  recognized  it  in  enacting  the  Public  Utilities  Law^ 
which  simply  reclaimed  to  itself  and  invested  in  a  special  gov- 
ernmental body  jurisdiction  over  rates  and  efficiency  of  service 
without  interfering  with  local  control  over  the  streets  for  the 
purposes  and  to  the  extent  indicated. 

It  is  our  duty  to  see  that  each  community  and  all  patrons 
receive  service  at  just  rates,  measured  by  the  same  general  rules^ 
and  we  do  only  this  in  declining  to  permit  the  cost  of  public  serv- 
ice to  be  distributed  in  any  other  manner. 

We  do  not  find  that  the  arrangement  between  Westbrook  and 
the  Portland  Railroad  Company  is  effective  to  oust  tjie  state 
from  jurisdiction;  or  that  the  city  of  Westbrook  contributed  in 
return  therefor  any  different  or  more  valuable  consideration  than 
the  several  other  municipalities  through  which  this  system  runs- 
contributed;  or  that  it  is  claimed,  in  this  case,  that  any  other 
reason  exists  for  excepting  the  Westbrook  division  from  the  ap- 
plication of  the  general  increase  which  has  been  found  to  be  jus- 
tifiable, on  evidence  which  it  disclaims  any  purpose  to  contest. 

It  is  distinctly  understood  that  the  order  in  this  case  shall 
have  no  bearing  upon  any  question  at  issue  in  Gilniore  v.  Cum- 
berland County  Power  &  Light  Co.  aforesaid.    It  is  therefore, 
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Ordered,  adjudged,  and  decreed  that  passenger  schedule  M.  P. 
U.  C.  No.  1,  sheet  1,  second  revision,  filed  by  the  Cumberland 
County  Power  &  Light  Company  to  become  effective  January  6, 
1918,  and  suspended  by  this  Commission  for  investigation  until 
February  1,  1918,  become  of  full  force  and  effect  on  said  1st 
day  of  February,  1918. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  28th  day  of  January,  a.  d.  1918. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
P.  Skelton,  and  John  E.  Bunker. 

Note. — Discrimination  by  railroads. 
/.  In  general. 

The  fact  that  a  carrier  rendered  freight  service  to  some  shippers 
at  less  than  the  tariff  rate  does  not  give  another  the  right  to  require 
that  the  carrier  give  him  the  service  at  the  unlawful  rate.  Cum- 
mings  Sand  &  Gravel  Co.  v.  Minneapolis  &  St.  L.  E.  Co.  (1918)  — 
Iowa,  — ,  L.R.A.  — ,  — ,  166  N.  W.  354. 

Preference  in  the  distribution  of  railroad  equipment  cannot  be 
given  in  California  on  the  groimd  of  large  shipments  in  both  state 
and  interstate  traffic,  since  one  of  the  principal  objects  of  the  Public 
Utilities  Act  was  to  require  carriers  to  formulate  rules  which  would 
apply  alike  to  all  shippers.  Weyl-Zuckerman  &  Co.  v.  Southern  P. 
Co.  Decision  No.  4621,  Case  No.  1063,  Sept.  6,  1917. 

In  Miller  v.  Bingham  &  G.  E.  Co.  July  12,  1917,  the  Utah  Com- 
mission held  that  the  railroad  company  could  not  issue  mileage 
excursion  and  competition  passenger  tickets  at  lower  price  than 
normal  fare  without  hindrance  or  control  by  the  Commission  so  long 
as  the  normal  fare  was  in  itself  reasonable ;  but  that  such  rate  must 
be  reasonable. 

The  rate  on  lumber  forwarded  by  rail  to  a  port  where  it  is  loaded 
on  boats  belonging  to  the  shipper,  which  transport  it  to  another 
point,  from  which  it  is  carried  by  rail  to  its  destination,  is  not 
■comparable  with  the  rate  on  the  all  rail  through  route,  for  the  pur- 
pose of  establishing  discrimination.  Navarro  Lumber  Co.  v.  South- 
ern P.  Co.  (Cal.)  Decision  No.  5175,  Case  No.  1080,  March  2,  1918. 

In  Oklahoma  Traffic  Asso.  v.  Atchison,  T.  &  S.  F.  B.  Co.  (Okla.) 
Cause  No.  3214,  Order  No.  1389,  March  9,  1918,  it  was  held  that 
substantially  the  same  rules  should  be  in  force  permitting  stopover 
privileges  on  poultry  and  berry  products  on  Oklahoma  intrastate 
traffic  as  are  in  effect  on  interstate  traffic. 

Carriers  furnishing  joint  rates  on  a  particular  commodity  from 
one  producing  point  are  not  warranted  in  refusing  to  establish  a 
P.U.R.1918C. 
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joint  rate  on  such  commodity  from  another  producing  point  merely 
because  they  are  unable  to  agree  upon  the  division  of  the  rate  and 
the  question  as  to  the  establishment  of  joint  rates  on  other  commod- 
ities. Pacific  Portland  Cement  Co.  v.  Tidewater  Southern  R.  Co. 
(Cal.)  Decision  No.  4800,  Case  No.  1129,  Oct.  29,  1917. 

Railroads  will  not  be  required  to  include  wooden  water  pipe,  from 
a  plant  making  few  shipments  in  a  through  route  and  joint  rate  for 
lumber  and  shingles  for  plants  in  the  vicinity  making  extensive  ship- 
ments, or  to  absorb  the  switching  charge  on  the  pipe;  since  the 
dissimilarity  of  the  commodities  prevents  discrimination  and  there 
is  no  public  necessity  and  convenience  as  to  the  pipe  freight,  such 
as  is  required  to  be  found  before  the  Commission  can  order  a  through 
route  and  joint  rate.  Public  Service  Commission  ex  rel.  Byrne- 
Turner  Co.  v.  Great  Northern  E.  Co.  No.  1921,  Sept.  20,  1916. 

//.  Potver  of  Commission, 

The  jurisdiction  of  the  Washington  Commission  under  §  91, 
chap.  117,  Laws  of  1911,  is  not  limited  to  the  investigation  of  rea- 
sonableness or  unreasonableness  of  rates,  and  to  the  ordering  of 
refunds  in  cases  where  such  rates  are  found  to  be  imreasonable,  but 
extends  to  discriminatory  rates  as  well.  Belcher  v.  Tacoma  Eastern 
R.  Co.  (1917)  —  Wash.  — ,  168  Pac.  782,  785.  Webster,  J.,  says: 
"We  can  conceive  of  no  substantial  reason  why  the  legislature  should 
empower  the  Commission  to  entertain  complaints  arising  out  of  un- 
reasonable charges,  strictly  so-called,  and  to  authorize  it  to  make 
orders  requiring  a  public  service  company  to  pay  the  amount  of  the 
overcharge  in  such  cases,  but  to  withhold  from  it  a  similar  juris- 
diction to  examine  cases  based  upon  the  assertion  that  a  discrim- 
inatory charge  has  been  exacted.  The  skill  and  special  training  of 
the  Commission  is  as  valuable  an  asset  in  dealing  with  one  class  of 
claims  as  the  other,  and  the  wisdom  of  requiring  all  claims  to  be 
submitted  to  the  Commission  is  perfectly  apparent.  Before  the 
court  would  be  warranted  in  holding  that  a  distinction  such  as  has 
been  suggested  had  been  made  by  the  legislature,  the  statute  would 
have  to  be  so  clear  and  explicit  as  to  leave  no  other  reasonable  inter- 
pretation of  its  provisions.'^ 

///.  What  constitutes  illeoal  discrimination. 

The  question  as  to  what  constitutes  "unjust  discrimination"  under 
a  constitutional  provision  requiring  the  legislature  to  enact  laws  to 
prevent  unjust  discrimination  is  a  judicial  *  one,  and  not  one 
of  fact  to  be  determined  by  the  legislature,  and  therefore  a  statute 
authorizing  railways  to  grant  free  passes  to  certain  named  classes  of 
persons  is  subject  to  judicial  review.  State  v.  St.  Louis  South- 
western R.  Co.  (1917)  —  Tex.  Civ.  App.  — ,  197  S.  W.  1006,  1013. 
The  court  said  that  the  constitutional  provision  that  "the  legislature 
P.U.R.1918C.  ^  T 
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shall  pass  laws  to  regulate  railroad  freight  and  passenger  tariflPs,  to 
correct  abuses,  and  to  prevent  unjust  discrimination  and  extortion 
in  the  rates  of  freight  and  passenger  tariffs  on  the  different  rail- 
roads in  this  state,  and  [to]  enforce  the  same  by  adequate  penalties" 
"is  equivalent  to  a  direct  prohibition  of  unjust  discrimination  by 
railroads  in  either  freight  or  passenger  tariffs;  and  therefore,  if 
carrying  one  person  free  while  another  is  required  to  pay  for  tlie 
same  service  is  an  unjust  discrimination,  then  such  free  transporta- 
tion is  in  violation  of  the  Constitution,  although  the  legislature  may 
have  attempted  to  authorize  such  discrimination/' 

Establishing  joint  freight  rates  from  one  producing  point  while 
requiring  producers  of  the  same  commodity  at  another  point  to  ship 
under  a  combination  of  local  rates,  resulting  in  higher  rates  for  a 
shorter  haul  to  the  same  markets,  constitutes  an  unlawful  discrim- 
ination. Pacific  Portland  Cement  Co.  v.  Tidewater  Southern  R.  Co. 
(Cal.)  Decision  No.  4800,  Case  No.  1129,  Oct.  29,  1917. 

Charging  lower  freight  rates  on  locomotive  fuel  coal  consumed  by 
steam  railroads  than  charged  on  shipments  of  coal  used  by  electric 
railways  in  generating  power  to  move  their  trains  constitutes  unlaw- 
ful discrimination.  Re  Freight  Rates  on  Coal  (Ind.)  No.  3036, 
Oct.  3,  1917. 

The  refusal  of  a  railroad  having  switch  connections  with  other 
railroads  for  interchange  of  traffic  in  an  important  city,  to  make 
physicaK  connection  with  an  electric  interurban  road  engaged  in 
handling  freight  in  carload  lots,  is  an  unjust  discrimination  against 
the  latter.  Chicago,  L.  S.  &  S.  B.  R.  Co.  v.  New  York  C.  R.  Co. 
(Ind.)  No.  2930,  Dec.  14,  1917. 

In  Mooney  v.  Missouri  Southern  R.  Co.  Case  No.  1199,  July  6, 
1917,  the  Missouri  Commission  held  that  a  railroad  operating  several 
industrial  spur  tracks  between  4  and  6  miles  in  length,  leading  from 
its  main  track  of  railroad,  should  not  be  permitted  to  charge  higher 
rates  for  the  movement  of  freight  over  the  spur  tracks  than  over 
other  parts  of  its  railroad.  The  Commission  said :  "Under  the  doc- 
trine of  the  McGrew  Case  a  railroad  company  is  prohibited  from 
charging  more  for  a  short  haul  than  for  a  longer  haul  of  a  like 
commodity  over  any  part  of  its  line;  and  is  also  prohibited  from 
charging  more  for  a  haul  of  the  same  distance  over  one  part  of  its 
line  than  is  charged  for  a  haul  of  a  like  commodity  the  same  distance 
over  any  other  part  of  its  line."  Independent  Breweries  Co.  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.  (1916)  4  Mo.  P.  S.  C.  620,  P.U.R.1917D, 
109.  See  also  McGrew  v.  Missouri  P.  R.  Co.  (1903)  177  Mo.  533,  76 
S.  W.  995;  McGrew  v.  Missouri  P.  R.  Co.  (1914)  258  Mo.  23,  166 
S.  W.  1033;  McGrew  Coal  Co.  v.  Missouri  P.  R.  Co.  (1915)  —  Mo. 
— ,  178  S.  W.  1179. 

The  evidence  discloses  that  the  cost  to  the  defendant  of  moving 
freight  on  spur  tracks  is  greater  than  hauling  freight  upon  its  main 
road,  but  under  the  ruling  in  the  McGrew  Cases,  supra,  that  fact 
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cannot  be  taken  into  consideration  for  justifying  an  increased  charge 
for  a  shorter  haul  or  for  authorizing  a  higher  charge  for  the  same 
distance  on  the  same  line.  The  Commission  holds  that  the  switch- 
ing charges  now  assessed  by  the  defendant  for  the  movement  of  cars 
upon  the  spur  tracks  are  unlawful  wherein  they  are  in  excess  of  the 
rates  charged  by  the  defendant  for  moving  a  like  shipment  the  same 
or  a  greater  distance  over  any  other  part  of  the  defendant's  railroad ; 
and  the  said  charges  are  unlawful  when  added  to  the  rate  for  the 
movement  of  a  shipment  over  both  the  spur  tracks,  or  any  part 
thereof  and  the  main  line;  that  the  sum  so  produced  is  in  excess  of 
the  legal  tariff  rates  of  the  defendant  for  moving  a  like  commodity 
on  any  other  part  of  its  line  for  the  same  or  a  greater  distance. 

The  maintenance  of  higher  rates  from  a  point  through  which 
commodities  to  the  same  destinations  must  pass  from  other  points, 
than  are  maintained  for  the  longer  haul,  is  a  clear  violation  of  § 
5544  (c)  of  the  Indiana  Statutes.  Stimson  v.  Southern  B.  Co. 
(Ind.)  No.  1915,  Dec.  21,  1917,  rehearing  denied  Feb.  1,  1918. 

The  fact  that  railroads  operating  in  one  part  of  the  state  charge 
lower  freight  rates  on  certain  commodities  than  rates  charged  by 
other  railroads  operating  in  another  part  of  the  state  for  carrying 
like  commodities  the  same  distance  does  not  establish  unlawful  dis- 
crimination by  the  latter  railroads  against  shippers  of  such  com- 
modities. Missouri  Grain  Dealers  Asso.  v.  Missouri  P.  R.  Co.  (Mo.) 
Case  No.  970,  Nov.  19,  1917. 

A  railroad  company  may  give  to  a  transfer  company  the  exclusive 
privilege  of  requesting  from  passengers  on  incoming  trains  the 
right  to  transfer  their  baggage.  Baggage  &  0.  Transfer  Co.  v.  Port- 
land (1917)  84  Or.  343,  L.R.A.1917F,  1080,  164  Pac.  570. 

IV,  Di8€rrimin€Uion  in  service. 

To  prevent  discrimination  in  the  allotment  of  cars,  a  railroad  may 
establish  a  rule  throwing  the  burden  upon  shippers  to  show  that 
their  car  orders  cover  only  their  needs.  Re  Southern  P.  Co.  (Or.) 
F-516,  P.  S.  C.  Or.  Order  No.  141,  Oct.  28,  1916. 

That  shippers  within  the  state  will  enjoy  services  not  enjoyed  by 
other  shippers  furnishes  no  ground  for  relieving  carriers  from 
equipping  cars  with  door  protection  for  bulk  shipments  of  grain  and 
produce.  Re  Practices  of  Railroads  Relative  to  Furnishing  Grain 
Doors  &  Bulkheads  (N.  Y.  2d  Dist.)  Case  No.  5910,  Nov.  1,  1917 

A  railroad  station  used  almost  exclusively  by  patients  of  two 
sanitariums  need  not  be  moved  from  proximity  to  the  nearest  to  a 
]ioint  halfway  between  them,  where  the  proposed  relocation  is  not  a 
desirable  stop  because  of  the  heavy  grade,  would  discommode  75  per 
cent  of  the  passengers  while  saving  the  remainder  a  ride  of  only  } 
of  a  mile,  and  the  bus  of  the  farther  sanitarium  will  be  allowed  to 
drive  up  to  the  station.  Jordan  Sulphur  Springs  v.  Chicago,  St.  P, 
M.  &  0.  R.  Co.  (Minn.)  Aug.  28, 1916.  ^^  ^ 
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Apportionment 

California, — In  Be  Alameda  County,  Decision  No.  5082,  applica- 
tion Nos.  3234,  3235,  Jan.  30,'1918,  the  California  Commission  held 
that  if  a  railroad  company  desires  to  provide  for  four  tracks  the 
comity  should  permit  it  to  do  so,  but  any  expense  over  the  cost  of  a 
two-track  structure  should  be  borne  entirely  by  the  company. 

Illinois, — In  Aikins  v.  Rock  Biver  Teleph.  Co.  No.  7608,  March 
19,  1918,  the  Illinois  Commission  divided  the  cost  of  physical  con- 
nection between  the  lines  of  the  telephone  companies  in  the  village 
of  Forreston  equally  between  them. 

Automobiles. 

Arizona. — Be  Investigation  of  Automobile  TrafiBc,  Docket  No.  399, 
Nov.  27,  1917,  order  directing  that  any  company  or  corporation 
engaged  in  the  transportation  of  passengers  for  hire  by  automobiles, 
automobile  stage  lines,  motor  cars,  or  motor  vehicles,  observe  specified 
rules. 

California, — Be  Glendale  &  M.  B.  Stage  Line,  Decision  No.  5113, 
Application  No.  3435,  Feb.  7,  1918,  order  granting  permission  to- 
abandon  operation  of  an  automobile  stage  service  as  a  common  car- 
rier of  passengers  between  Eagle  Rock  and  Pasadena. 

Pennsylvania, — ^Lehigh  Traction  Co.  v.  Collins,  Complaint  Docket 
No.  1591,  Feb.  19,  1918,  dismissal  of  complaint  against  the  operator 
of  an  automobile  line  for  violation  of  conditions  specified  in  certifi- 
cate of  convenience,  it  appearing  that  such  violations  were  uninten- 
tional. 

Certificate  of  convenience  for  the  operation  of  automobiles  were 
granted  in  the  following  cases : 

California, — Re  Herring,  Decision  No.  4874,  Application  No. 
3229,  Nov.  24,  1917,  to  operate  an  auto  stage  line  between  Camp 
Kearny  and  San  Diego. 

Re  Wilson,  Decision  No.  4909,  Application  No.  3150,  Nov.  30, 
1917,  for  the  operation  of  an  auto  stage  and  truck  line  between  El 
Centro  and  Campo. 

Be  Watson,  Decision  No.  5099,  Application  No.  3481,  Feb.  4, 1918, 
to  operate  a  stage  line  in  Orange  county  from  Garden  Grove  to  con- 
nect with  Santa  Ana-Long  Beach  line. 

Be  Pickwick  Stages,  Decision  No.  5107,  Application  No.  3421, 
P.U.R.1918C.  61  961 
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Feb.  5,  1918,  for  the  operation  of  an  automobile  stage  line  for  the 
transportation  of  passengers  and  baggage  between  Los  Angeles  and 
San  Francisco. 

Ke  United  Stages,  Decision  No.  5116,  Application  No.  3394,  Feb. 
7,  1918,  for  the  operation  of  automobile  stage  lines  as  a  common 
carrier  of  passengers  between  Camarillo  and  Fillmore. 

Re  Maxwell- Anderson  Stage  Lines,  Decision  No.  5117,  Application 
No.  3497,  Feb.  7,  1918,  for  the  operation  of  an  automobile  stage  line 
as  a  common  carrier  of  passengers  and  express  packages  between 
South  Fork  and  Garberville. 

Re  Escondido  Truck  Line,  Decision  No.  5122,  Application  No. 
3386,  Feb.  7,  1918,  certificate  granted  for  the  operation  of  an  auto 
truck  transportation  line  between  Escondido  and  San  Diego,  pro- 
vided necessary  local  permits  be  obtained. 

Re  Metzler,  Decision  No.  5142,  Application  No.  3480,  Feb.  20, 
1918,  for  the  operation  of  an  automobile  service  for  the  transporta- 
tion of  passengers  and  baggage  between  Fresno  and  Riverdale,  via 
Raisin  City  and  Caruthers. 

Re  Dillingham,  Decision  No.  5143,  Application  No.  3467,  Feb. 
20,  1918,  for  the  operation  of  automobiles  for  the  transportation 
of  passengers  between  Whittier  and  Long  Beach  and  intermediate 
points. 

Re  Rife,  Decision  No.  5145,  Application  No.  3471,  Feb.  20,  1918, 
for  the  operation  of  an  automobile  stage  line  for  the  transportation  of 
passengers  and  baggage  between  Fresno  and  Riverdale  and  inter- 
mediate points. 

Re  Fuller,  Decision  No.  5166,  Application  No.  3457,  Feb.  27, 1918, 
order  granting  application  for  a  certificate  of  public  convenience  and 
necessity  to  operate  an  automobile  stage  line  between  Los  Angeles 
and  San  Bernardino  via  Pomona  and  Ontario,  and  between  Pomona 
and  Chino ;  order  also  requiring  that  revised  time  table  not  conflicting 
tvith  those  of  other  transportation  companies  operating  on  the  same 
route  be  filed  with  the  Commission. 

Re  Williams,  Decision  No.  5172,  Application  No.  3431,  March  2, 
1918,  for  the  operation  of  automobile  service  for  the  transportation 
of  passengers  and  express  between  Santa  Maria  and  Casmalia,  via 
Orcutt  in  Santa  Barbara  county. 

Re  Barton,  Decision  No.  5176,  Application  No.  3305,  March  4, 
1918,  for  the  operation  of  an  automobile  stage  line  for  the  trans- 
portation of  passengers  between  Auburn  and  Grass  Valley  and 
Nevada  City. 

Re  Bowen,  Decision  No.  5182,  Application  No.  3502,  March  6, 
1918,  for  the  operation  of  an  automobile  stage  line  for  the  trans- 
portation of  passengers  and  baggage  between  Carmel  and  Monterey. 

Re  Nelson,  Decision  No.  5238,  Application  No.  2596,  March  27, 
1918,  for  the  operation  of  an  automobile  stage  line  as  common  carrier 
P.U.R.1918C. 
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of  passengers  between  Watsonville  and  Santa  Cruz  and  intermediate 
points. 

Re  Halpem,  Decision  No.  5253,  Application  No.  3512,  March  29, 
1918,  for  the  operation  of  an  automobile  stage  line  for  the  trans- 
portation of  passengers,  express,  and  baggage  between  Sacramento 
and  Marysville,  via  Roseville. 

Re  San  Bernardino  Mountain  Auto  Line,  Decision  No.  5258, 
Application  No.  3408,  April  1,  1918,  for  the  operation  of  an  auto- 
mobile stage  line  for  the  transportation  of  passengers,  freight,  and 
express  between  Forest  Home  and  Forest  Home  Junction  and  inter- 
mediate points. 

Re  Kings  River  Stage  &  Transp.  Co.  Decision  No.  5265,  Appli- 
cation No.  3628,  April  2,  1918,  for  the  operation  of  an  automobile 
stage  line  for  the  transportation  of  passengers  and  freight  between 
Sanger  and  Hume  and  intermediate  points. 

Re  Blabon,  Decision  No.  6268,  Application  No.  3516,  April  2, 
1918,  for  the  operation  of  an  automobile  stage  line  for  the  trans- 
portation of  passengers  between  Oakland  and  San  Jose  and  inter- 
mediate points. 

Re'Rome,  Decision  No.  5269,  Application  No.  3617,  April  2, 1918, 
for  the  operation  of  an  automobile  stage  line  for  the  transportation  of 
passengers  between  Riverside  and  the  United  States  Aviation  School 
at  Alessandro. 

Re  Campbell,  Decision  No.  6289,  Application  No.  3614,  April  10, 
1918,  for  the  operation  of  an  automobile  stage  line  for  the  trans- 
portation of  passengers  between  Oakland  and  San  Jose  and  inter- 
mediate points. 

Re  Femald,  Decision  No.  5292,  Application  No.  3638,  April  10, 
1918,  for  the  operation  of  an  automobile  stage  line  as  a  common 
carrier  of  passengers,  baggage,  and  packages  between  Randsburg  and 
Mojave. 

Re  Lawrence  Stage  Co.  Decision  No.  5299,  Application  No.  3651, 
April  12,  1918,  for  the  operation  of  an  automobile  stage  line  as  a 
common  carrier  of  passengers  between  Crescent  Mills  and  Quincy. 

Illinois.-r-Be  Illinois  Valley  Transp.  Co.  No.  7760,  March  6,  1918, 
for  engaging  in  the  automobile  transportation  business  between 
Peoria  and  North  Chillicothe. 

New  York,  Second  District, — Re  Newburgh  &  N.  W.  Bus  Co.  Case 
No.  6302,  Jan.  3,  1918,  for  the  operation  of  a  stage  route  in  the  city 
of  Newburgh,  between  Newburgh  and  New  Windsor. 

Utah. — Re  Kisamos,  Case  No.  22,  March  15,  1918,  petition  for 
permission  to  operate  automobiles  for  the  carrying  of  passengers  in 
and  between  Price  and  Sunnyside  and  between  Price  and  Hiawatha, 
denied,  it  appearing  such  territory  was  adequately  served.  Certificate 
granted  on  rehearing  (May  16,  1918). 

Re  Stum,  Case  No.  26,  April  1,  1918,  for  the  operation  and 
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maintenance  of  an  automobile  stage  line  for  the  transportation  of 
passengers  between  Park  City  and  Vernal. 

Certificates  of  convenience  for  the  operation  of  automobiles  were 
denied  in  the  following  cases : 

California, — Ee  American  Auto  Tours  Co.  Decision  No.  5084,-  Ap- 
plication No.  3390,  Jan.  30,  1918,  petition  for  permission  to  operate 
an  automobile  stagaline  for  the  transportation  of  passengers  between 
Los  Angeles  and  San  Diego  and  Camp  Kearny,  denied,  it  appearing 
that  four  lines  are  now  operating  between  said  points  and  if  addition- 
al service  were  necessary  the  same  could  be  satisfactorily  cared  for  by 
an  enlargement  of  schedules  of  the  responsible  companies  now  operat- 
ing. 

Ee  Sutherland's  Tia  Juana  Stages,  Decision  No.  5086,  Application 
No.  3387,  Jan.  30,  1918,  petition  for  certificate  permitting  the 
operation  of  an  automobile  stage  line  for  the  transportation  o£ 
passengers  between  the  cities  of  San  Diego  and  Calexico,  denied,  it 
appearing  that  public  convenience  does  not  require  the  establishment 
of  additional  service  between  such  points. 

Be  Jakeway  &  G.  Truck  Co.  Decision  No.  5090,  Application  No. 
3378,  Jan.  31,  1918,  order  denying  application  for  certificate  for 
operation  of  automobile  truck  line  between  East  San  Pasqual  and 
San  Diego,  since  there  is  insufficient  business  to  support  more  than 
the  one  line  already  in  operation  on  the  route. 

Ee  Kalosky,  Decision  No.  5095,  Application  Nos.  3172-3174,  Feb. 
2,  1918,  petition  for  permission  to  establish  auto  lines  for  the  trans- 
portation of  passengers  between  points  in  the  city  of  Hennosa  Beach 
and  Eedondo  Beach,  denied,  it  appearing  that  such  traffic  is  being 
adequately  served  by  existing  auto  lines  and  electric  railway, 

Ee  Kalimos,  Decision  No.  5109,  Application  No.  3275,  Feb,  5, 
1918,  petition  for  certificate  of  public  convenience  and  necessity  per- 
jmitting  the  operating  of  an  automobile  for  the  transportation  of 
passengers  between  Benicia  and  Vallejo,  denied,  it  appearing  that 
an  existing  line  i§  rendering  adequate  and  efficient  service  between 
said  points. 

Ee  Wiersma,  Decision  No.  5251,  Application  No.  3530,  March  29, 
1918,  petition  for  the  establishment  of  an  automobile  stage  line  for 
the  transportation  of  passengers  between  Oakland  and  Monterey, 
denied,  it  being  shown  that  passenger  traffic  between  the  points 
named  is  being  adequately  served  by  existing  lines. 

Ee  Vannoy,  Decision  No.  5252,  Application  No.  3496,  March  29, 
1918,  petition  for  the  operation  of  an  automobile  stage  line  for  the 
transportation  of  passengers  between  Sissou  and  McCloud,  denied,  it 
appearing  that  said  territory  is  already  adequately  served. 

Ee  Fuller,  Decision  No.  5259,  Application  No.  3498,  April  1, 1918, 
petition  for  certificate  to  operate  an  automobile  stage  line  for  the 
transportation  of  passengers  between  San  Bernardino  and  Big  Bear 
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Valley,  via  Redlands  and  Mill  Creek  Canyon,  denied,  it  appearing 
that  traffic  between  such  points  has  been  and  will  be  adequately 
handled  by  another  company. 

Re  Cover,  Application  No.  3458,  Re  Robertson,  Application  No. 
3544,  Decision  No.  5263,  April  2,  1918,  petition  for  certiiacate  to 
establish  automobile  transportation  service  to  operate  between 
Pasadena  and  Lamanda  Park  dismissed,  it  appearing  that  applicant 
failed  to  show  that  public  convenience  and  necessity  requires  the 
establishment  of  such  service. 

Re  Pettas,  Decision  No.  5290,  Application  No.  3561,  April  10, 
1918,  petition  for  certificate  permitting  the  operation  of  an  auto- 
mobile stage  line  for  the  transportation  of  passengers  between  Antioch  . 
and  Pittsburg,  dismissed,  it  appearing  that  traffic  between  such  points 
is  being  adequately  served  by  an  existing  line  and  that  the  business 
does  not  warrant  additional  facilities. 

Re  Hanley,  Decision  No.  5291,  Application  No.  3411,  April  10, 
1918,  petition  for  a  certificate  permitting  the  operation  of  an  auto- 
mobile stage  line  for  the  transportation  of  passengers  and  express 
between  Santa  Barbara  and  Carpinteria,  via  Montecito  and  Summer- 
land,  denied,  it  appearing  that  an  existing  company  has  the  necessary 
equipment  and  is  able  to  take  care  of  all  business  offered. 

Certificates  of  convenience  and  necessity;  franchises,  etc. 

Arizona, — Re  Holmes,  Docket  No.  412,  Jan.  19, 1918,  water  utility 
operated  by  Sam  Clark  at  Clarkston,  order  to  obtain  certificate  of 
convenience  and  necessity  before  continuing  service,  it  appearing 
that  none  had  been  previously  obtained. 

California. — Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  -5165, 
Application  No.  3555,  Feb.  27,  1918,  declaration  of  public  conven- 
ience and  necessity  requiring  the  exercise  by  the  Pacific  Telephone  & 
Telegraph  Company  of  rights  and  privileges  granted  in  Ordinance 
No.  42  by  which  order  said  company  is  given  the  right  to  place  and 
maintain  poles,  wires,  and  other  appliances  and  to  lay  underground 
conductors  for  wires  for  the  transmission  of  electricity  for  telephone 
and  telegraph  purposes  in  the  city  of  San  Rafael. 

In  Re  Winterhaven  Improv.  Co.  Decision  No.  5196,  Application 
No.  3461,  March  11,  1918,  it  was  helH  that  the  California  Commis- 
sion cannot  issue  a  certificate  permitting  the  exercise  of  rights  under 
a  franchise,  unless  such  franchise  is  valid  and  conforms  to  statutory 
provisions  with  reference  thereto. 

Re  Little  Shasta  Teleph.  Co.  Decision  No.  6200,  Application  Nos. 
3298,  3315,  March  13,  1918,  Klamath  Telephone  &  Telegraph  Com- 
pany granted  a  certificate  permitting  the  construction  and  operation 
of  a  long  distance  toll  line  along  the  right  of  way  of  Southern  Pacific 
Company  between  Doris  and  Mount  Hebron,  such  line  to  be  limited 
to  toll  service  only. 
P.U.R.1918C. 

Digitized  by 


Google 


900  APPENDIX. 

Oregon. — ^Re  Spaulding  Logging  Co.  L-F-1,  P.  S.  C.  Or.  Order 
Ko.  359,  March  29,  1918,  order  granting  permission  to  applicant  to 
carry  on  the  business  of  rafting,  driving,  floating,  booming,  sorting, 
and  hokhng  logs,  lumber  or  other  timber  products  in  the  Luckiaraute 
river  in  Polk  and  Benton  counties  within  the  state  of  Oregon. 

Ee  Coos  Bay  Boom  Co.  L^F-IS,  P.  S.  C.  Or.  Order  No.  361,  April 
8,  1918,  order  granting  franchise  to  the  Coos  Bay  Boom  Company 
on  the  Coos  River  for  driving,  catching,  booming,  sorting,  rafting, 
and  holding  logs,  lumber,  and  other  timber  products  on  a  portion  of 
Coos  river. 

Ue  Gardiner  Boom  Co.  L-F-8,  P.  S.  C.  Or.  Order  Xo.  365,  April 
15,  1918,  order  granting  franchise  for  driving,  catching,  booming, 
sorting,  rafting,  and  holding  logs,  poles,  and  piles  in  and  upon  the 
waters  of  Camp  Creek;  also  granting  another  franchise  to  improve 
streams  and  parts  of  streams  in  specified  manner. 

Wisconsin.— lie  Cambridge  Teleph.  Co.  T-752,  April  8,  1918, 
order  declaring  that  public  convenience  and  necessity  does  not  re- 
quire proposed  extension  by  the  Cambridge  Telephone  Company  in 
the  town  of  Oakland,  it  appearing  that  said  territory  is  already 
adequately  served. 

Ke  Milltown  Mut.  Teleph.  Co.  T-757,  April  8,  1918,  order  declar- 
ing that  public  convenience  and  necessity  do  not  require  the  extension 
of  telephone  service,  it  appearing  that  such  district  is  already 
adequately  served. 

Re  Amery  Electric  Co.  T-760,  April  8,  1918,  order  declaring  that 
public  convenience  and  necessity  do  not  require  the  Amery  Company 
to  extend  its  lines  south  of  the  north  lines  of  Section  28,  such 
territory  being  adequately  served  by  another  line. 

Certificates  of  convenience  and  necessity  were  granted  in  the  fol- 
lowiDg  cases : 

California. — Re  Pellissier,  Decision  No.  5157,  Application  No. 
3000,  Feb.  25, 1918,  for  the  construction  and  operation  of  a  teleplione 
and  telegraph  system  in  the  counties  of  Mono  and  Inyo. 

Re  Southern  California  Edison  Co.  Decision  No.  5209,  Application 
No.  3591,  March  1^,  1918,  to  construct  and  maintain  poles,  cross- 
arms,  conduits,  cables,  wires,  and  other  appliances,  over,  in,  along, 
and  across  the  public  highwa}'s,  streets,  alleys,  and  public  places  of 
the  city  of  El  Segundo,  for  transmitting  and  distributing  electrical 
energy  to  be  used  for  any  and  all  purposes. 

Re  Bayou  Vista  Ditch  Co.  Decision  No.  5283,  Application  No. 
3466,  April  6,  1918,  for  the  operation  of  irrigation  property  acquired 
from  the  Tulare  Lake  Canal  Company. 

IdaJio.—He  Idaho  Power  Co.  Case  F-212,  Order  No.  481,  March 
4,  1918,  for  the  construction,  maintenance,  and  operation  of  au 
-electrical  system  in  the  village  of  Hagerman. 

TlHnois.—Be  Waechter  &  Meyer,  No.  7130,  Jan.  22,  1918,  for  the 
P.U.R.1918C. 
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operation  of  a  public  storage  warehouse  business  in  the  city  of 
Chicago.  , 

Re  Stineman,  No.  7603,  Feb.  20,  1918,  for  the  operation  of  tele- 
phone exchange  and  system  in  the  village  of  New  Boston  and  vicinity. 

Re  Homer  Electric  Light  &  P.  Co.  Nos.  7698,  7699,  Consolidated, 
Feb.  20,  1918,  for  the  operation  and  maintenance  of  an  electric 
generating  transmission  and  distribution  system,  and  the  transaction 
of  business  of  an  electric  public  utility  in  the  villages  of  Homer  and 
Sidney. 

Re  Sheridan  Electric  Light  &  P.  Co.  Nos.  7447,  7448,  March  5, 
1918,  for  the  construction  and  operation  of  an  electric  generating 
station  and  distributing  system  in  the  village  of  Sheridan,  and  for 
the  transaction  of  the  business  of  rendering  electric  service  in  said 
village. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7506,  March  5,  1918,  for 
the  rendering  of  electric  service  of  the  characters  and  in  the  com- 
munities at  present  served  by  the  Saline  Electric  Company. 

Re  Williams,  No.  7714,  March  5,  1918,  for  the  construction  and 
operation  of  an  8,000  volt  electric  transmission  line  from  Windsor 
tlnoiigh  the  village  of  Strasburg  to  the  village  of  Stewardson. 

Re  Coon  Bros.  Teleph.  Co.  Nos.  7411,  7412,  March  6,  1918, 
certificate  of  convenience  and  necessity  granted  the  Say  brook  Tele- 
phone Company  to  operate  a  telephone  system  purchased  from  Coon 
Brothers  Telephone  Company  in  the  village  of  Saybrook. 

Re  Iredale  Fireproof  Warehouse,  No.  7771- A,  B,  March  12,  1918, 
Consolidated,  for  conducting  a  general  warehouse  storage,  packing, 
moving,  and  shipping  business  in  the  city  of  Iredale. 

Re  Decatur  R.  &  Light  Co.  No.  7181,  March  18,  1918,  for  the 
operation  of  existing  electric  distribution  system  in  the  village  of 
Dawson. 

Re  Golconda  Northern  R.  Co.  No.  5512,  March  19,  1918,  for  the 
construction  and  operation  of  a  railroad  from  Golconda  to  a  point  on 
the  Ohio  river  at  or  near  Elizabethtown. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7798,  April  1,  1918,  for 
the  construction  and  operation  of  a  single  phase  16,500  volt  electric 
transmission  line  from  the  village  of  Marine  to  the  village  of 
Alhambra,  for  the  construction  and  operation  of  an  electric  distribu- 
tion system  in  and  around  the  said  village  of  Alhambra,  and  for 
engaging  in  the  business  of  rendering  electric  service  in  and  around 
said  villages  and  along  the  route  of  the  proposed  transmission  line. 

h)wa. — Veenscheten  Bros.  v.  Sioux  County,  Docket  E-281,  March 
6,  1918,  for  the  construction,  operation,  and  maintenance  of  a  pro- 
posed transmission  line,  for  the  purpose  of  conducting  electric  current 
for  light,  power,  and  heating  purposes,  in  Sioux  County. 

Maine,— He  New  England  Teleph.  &  Teleg.  Co.  U-273,  April  9, 
1918,  to  furnish  service  as  a  telephone  company  in  the  towns  of 
P.U.R.1918C. 
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Alexander,  Baileyville,  Charlotte,  Cooper,  Dennysville,  Edmunds, 
Indiantown,  Marion,  Meddybemps,  Pembroke,  Princeton,  Robbinston, 
Talmadge,  Topsfield,  Waite  and  Whiting,  and  in  the  plantations  of 
Grand  Lake  Stream  and  Number  Fourteen. 

Re  Meddybemps  Teleph.  Co.  U-274,  April  9,  1918,  to  furnish 
service  as  a  telephone  company  in  specified  towns  in  Maine. 

Re  Forest  Teleph.  &  Teleg.  Co.  U-275,  April  9,  1918,  for  the 
furnishing  of  service  as  a  telephone  company  in  the  city  of  Calais 
and  specified  towns  in  Maine. 

Michigan.— l^e  Moffatt  Teleph.  Co.  D-1031,  March  8, 1918,  for  the 
construction,  maintenance  and  operation  of  telephone  system  in  town- 
ships of  Moffatt,  Horton,  and  Mills. 

Re  Carrs  Teleph.  Co.  T-182,  April  26,  1918,  for  the  construction 
of  telephone  toll  lines,  and  the  erection  of  poles,  wires,  and  other 
facilities  for  toll  line  purposes  only,  between  Carrs  and  Baldwin, 
through  Logan  township,  Mason  county,  and  Lake  township,  Lake 
County. 

Nebraska. — Re  Nebraska  Gas  &  E.  Co.  Application  No.  3462, 
March  5,  1918,  for  the  construction  of  a  three-phase  electric  trans- 
misssion  line  connecting  the  cities  of  Hooper  and  Scribner. 

Re  Nebraska  Lighting  Co.  Application  No.  3477,  March  20,  1918, 
for  the  construction  of  an  electric  transmission  line  to  carry  alternat- 
ing electric  current  from  Plattsmouth  to  Murray. 

Re  Riverton-Inavale  Light  &  P.  Co.  Application  No.  3487,  March 
29,  1918,  for  the  construction  of  a  new  transmission  line  from  Red 
Cloud  to  the  villages  of  Inavale  and  Riverton  and  to  carry  alternating 
electric  current  at  a  pressure  of  13,200  volts. 

New  Hampshire, — Re  Contoocook  Electric  Light  Co.  D-467,  Order 
No.  742,  April  4,  1918,  to  sell  and  deliver  to  the  Contoocook  Electric 
Light  Company  such  surplus  electricity  as  is  generated  at  the  hydro- 
electric plant  operated  at  Franklin,  said  electricity  to  be  distributed 
and  sold  by  said  company. 

New  York,  Second  District, — Re  Union  Springs  Light  &  P.  Co. 
Case  No.  6236,  Jan.  10,  1918,  for  the  construction,  operation,  and 
maintenance  of  poles,  wires,  and  other  fixtures  necessary  for  the 
conduction  or  transmission  of  currents  of  electricity  in  the  towns  of 
Springport,  Fleming,  and  Aurelius,  and  the  incorporated  village  of 
Union  Springs. 

Re  Syracuse  Lighting  Co.  Case  No.  6269,  Jan,  10,  1918,  for  the 
construction  and  maintenance  of  a  conduit  for  the  conveying  of 
electrical  energy  along  state  land  adjoining  the  canal  in  the  village 
of  Solvay. 

Re  Gowanda  Light  &  P.  Corp.  Case  No.  6271,  Jan.  10,  1918,  for 
permission  to  erect  and  maintain  and  replace  electric  light  poles, 
conduits,  wires,  and  necessary  fixtures  in  the  village  of  Gowanda 
P.U.R.1918C. 
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and  to  install,  maintain,  and  operate  an  electric  light  plant  and  nec- 
essary equipment  in  said  village. 

Re  Wilson,  Case  No.  6204,  Jan.  31,  1918,  for  the  construction  and    ' 
operation  of  an  electric  plant  in  incorporated  village  of  Port  Leyden 
and  the  town  of  Leyden. 

Wisconsin. — Re  Big  Falls  Power  Co.  April  17,  1918,  for  the  con- 
struction, operation,  and  maintenance  of  proposed  dam  in  the  Flam- 
beau river  in  Rusk  county. 

Re  Wisconsin  Realty  Co.  W.  P-61,  April  17,  1918,  to  construct, 
operate  and  maintain  a  dam  in  and  across  the  North  Fork  of  the 
Flambeau  river,  sections  8  and  9,  township  39,  in  Price  county, 
under  Wisconsin  statutes,  subsection  3  of  section  31.06. 

Re  Big  Falls  Power  Co.  April  17,  1918,  to  acquire  an  undeveloped 
water  power  and  dam  site. 

Consolidation,  merger,  and  sale. 

Arizona, — Re  Navajo  Ice  &  Cold  Storage  Co.  Docket  No.  495, 
March  7,  1918,  order  granting  permission  to  the  Navajo  Ice  &  Cold 
Storage  Company  to  transfer  all  property,  rights,  and  franchises  of 
imy  kind  and  nature  of  the  two  companies  to  the  Atchison,  Topeka, 
&  Santa  Fe  Railway  Company. 

Re  Claypool,  Docket  No.  433,  March  20,  1918,  order  authorizing 
the  sale  of  the  water  system  consisting  of  pipe  lines,  equipment,  fran- 
chises, privileges,  and  real  estate  located  in  the  Inspiration  townsite, 
to  the  W.  &  C.  Water  Company,  said  water  company  to  issue  5,000 
shares  of  capital  stock  in  payment  therefor,  and  to  assume  payment 
of  $6,000  mortgage  upon  said  plant  and  system. 

California. — Re  San  Diego  &  A.  R.  Co.  Decision  No.  4897,  Appli- 
cation No.  3328,  Nov.  27,  1917,  order  authorizing  the  San  Diego  & 
South  Eastern  Railway  to  transfer  all  of  its  physical  assets,  free 
of  all  indebtedness  to  the  San  Diego  &  Arizona  Railway  Company, 
and  the  latter  company  authorized  to  purchase  $1,650,000  par  value 
of  outstanding  stock  of  the  South  Eastern  Railway,  and  to  issue 
$1,500,000  face  value  of  its  6  per  cent  bonds  in  payment  therefor. 

Re  Santa  Clara  W^ater  &  Irrigating  Co.  Decision  No.  5108,  Appli- 
cation No.  3246,  Feb.  5,  1918,  order  authorizing  the  sale  of  the  so- 
called  Farmers  Ditch  &  Water  System  to  Farmers  Irrigation  Com- 
pany by  Santa  Clara  Water  &  Irrigating  Company  and  the  Farmers 
Ditch  Irrigating  Company  for  the  sum  of  $69,000.  An  agreement 
between  the  Santa  Clara  Company,  the  Farmers  Irrigating  Company, 
and  the  River  Street  Ditch  Company  relating  to  the  division  and 
diversion  of  water  approved,  provided  the  joint  division  in  effect 
does  not  interfere  with  rendering  proper  service. 

Re  Sutter  Butte  Canal  Co.  Decision  No.  5125,  Application  No. 
3508,  Feb.  11, 1918,  order  authorizing  the  Gridley  Land  &  Irrigation 
P.U.R.1913C. 
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Company  to  transfer  the  irrigation  system  in  the  vicinity  of  Gridley 
to  the  Sutter  Butte  Canal  Company  for  the  sum  of  $10,000. 

Ee  Corcoran,  Decision  No.  5208,  Application  No.  3581,  March  15, 
]918,  order  granting  permission  to  transfer  to  the  city  of  Corcoran 
all  the  public  utility  business  and  property  of  the  Corcoran  Water  & 
Gas  Company. 

Re  Calistoga  Water  Co.  Decision  No.  5235,  Application  No.  3488, 
March  27,  1918,  order  authorizing  the  transfer  to  the  town  of  Calis- 
toga public  utility  water  system  used  in  supplying  water  to  the  town 
of  Calistoga. 

Re  Manteca  Waterworks,  Decision  No.  5241,  Application  No.  3405, 
]March  27,  1918,  order  authorizing  transfer  of  water  system  of  the 
town  of  Manteca  to  the  Manteca  Water  Works,  the  latter  to  issue 
$35,400  par  value  of  capital  stock,  $34,900  in  exchange  for  properties 
j)urchased,  and  the  balance  to  qualify  directors. 

Re  Rialto  Light,  Power  &  Water  Co.  Decision  No.  52*42,  Applica- 
tion No.  3476,  March  27,  1918,  order  granting  authority  to  the 
Rialto  Light,  Power,  &  Water  Company  to  sell  to  the  Southern 
Sierras  Power  Company  all  the  property  of  whatever  character 
owned  and  controlled  by  former  company. 

Re  Bishop  Light  &  P.  Co.  Decision  No.  5255,  Application  No. 
3475,  March  29,  1918,  Bishop  Company  authorized  to  transfer  its 
properties  to  the  Southern  Sierras  Company  for  the  sum  of  $64,- 
108.85,  and  the  latter  company  to  execute  an  indenture  whereby  it 
agrees  to  assume  the  payment  of  $4,500  face  value  of  outstanding 
bonds  of  the  selling  company. 

Re  Coachella  Valley  Ice  &  Electric  Co.  Decision  No.  5267,  Appli- 
cation No.  3477,  April  2,  1918,  order  authorizing  the  Coachella 
Valley  Ice  &  Electric  Company  to  sell  to  the  Southern  Sierras  Power 
Company,  all  property  of  whatever  character  owned  by  former  com- 
pany. 

Illinois. — Re  Waechter  &  Meyer,  No.  7130,  Jan.  22,  1918,  order 
authorizing  the  sale  to  the  Waechter  &  Meyer  Fire  Proof  Storage 
Company  all  of  the  real  estate,  assets,  and  business,  and  personal 
property  of  said  Waechter  &  Meyer  for  the  sum  of  $5,000. 

Re  Stineman,  No.  7603,  Feb.  20,  1918,  order  authorizing  the  sale 
to  the  New  Boston  Telephone  Company  for  the  sum  of  $7,000,  to 
be  paid  in  cash,  all  the  telephone  property  and  system  owned  and 
operated  by  J.  A.  Stineman  in  the  village  of  New  Boston  and 
vicinity. 

Re  Homer  Electric  Light  &  P.  Co.  Nos.  7698,  7699,  Consolidated, 
Feb.  20,  1918,  order  authorizing  the  sale  to  the  Homer  Electric 
Light  &  Power  Company  of  the  electric  utility  property  at  present 
owned  by  U.  S.  Thompson  in  Homer  and  Sidney  and  the  transmis- 
sion line  connecting  said  communities,  including  all  materials  and 
supplies,  rights,  contracts,  and  franchises,  for  the  sum  of  $25,000. 
P.U.R.1918C. 
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Re  Suburban  R.  Co.  No.  7748,  Feb.  27,  1918,  approval  of  transfer 
by  Emil  G.  Schmidt,  Receiver,  and  by  Suburban  Railroad  Company 
to  the  Chicago  &  West  Towns  Railway  Company  of  all  the  assets  and 
property,  subject  to  the  jurisdiction  of  Circuit  Court  of  Cook  county. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7506,  March  5,  1918, 
order  authorizing  the  sale  by  the  Saline  Electric  Company  to  tiie 
Southern  Illinois  Light  &  Power  Company  of  all  property,  rights, 
and  franchises,  and  other  assets  of  former  company  for  consideration 
of  $287,300. 

In  Coon  Bros.  Teleph.  Co.  Nos.  7411,  7412,  March  6,  1918,  a 
sale  of  the  Coon  Brothers  Telephone  Company  plant  in  Saybrook  to 
the  Saybrook  Telephone  Company  for  the  sum  of  $11,000  was  ap- 
proved, the  authorization  of  the  purchase  and  sale  to  be  in  no  manner 
binding  upon  the  Commission  in  determining  a  fair  value  of  the 
property  for  rate  making  or  in  determining  just  and  reasonable  rates 
for  telephone  service. 

Re  Missouri  P.  R.  Corp.  No.  7612,  March  12,  1918,  order  author- 
izing the  Missouri  Pacific  Railroad  Corporation  to  sell  to  the  Missouri 
Pacific  Railroad  Company  all  of  the  lines  of  railroad  situated  in  the 
state  of  Illinois,  together  with  all  real  estate,  rights  of  way,  works 
and  other  assets  and  property,  real,  personal  or  mixed,  appurtenances, 
rights,  privil^es,  franchises,  etc.,  for  the  consideration  of  the  sur- 
render of  the  entire  capital  stock  of  the  Missouri  Pacific  Railroad 
Corporation  in  Illinois. 

Re  Decatur  R.  &  Light  Co.  No.  7181,  March  18,  1918,  order 
authorizing  the  purchase  by  the  Decatur  Railway  &  Light  Company 
from  the  Illinois  Consumers  Light  Company  of  the  electric  distribu- 
tion system  as  now  installed  in  Dawson,  for  the  sum  of  $4,403.91, 
and  such  additional  sum  as  shall  represent  the  cost  of  additions  or 
betterments  to  said  property,  from  December  31,  1917,  to  date. 

Public  Utilities  Commission  v.  Citizens  Waterworks  Co.  No.  7840, 
April  1,  1918,  approval  of  sale  of  water  works  to  the  city  of  Quincy. 

Indiana. — Re  Akers,  No.  3703,  March  25,  1918,  order  granting 
permission  to  the  Royal  Center  Telephone  Company  to  the  purchase 
of  the  telephone  exchange,  plant,  and  system,  at  Royal  Center,  for  the 
sum  of  $20,000. 

Maine.— lie  Denmark  Light  &  P.  Co.  U-267,  March  6,  1918,  order 
authorizing  power  company  to  sell  to  the  Western  Maine  Power 
Company,  for  the  sum  of  $1,000  all  of  its  rights,  privileges,  fran- 
chises, and  property  as  a  public  utility. 

Re  New  England  Teleph.  &  Teleg.  Co.  U-273,  April  9, 1918,  order 
granting  permission  to  New  England  Telephone  &  Telegraph  Com- 
pany to  sell  to  the  Eastern  Telephone  &  Telegraph  Company  all  the 
telephone  plant  and  property  for  $30,000 ;  the  New  England  Tele- 
phone &  Telegraph  Company  to  receive  in  part  payment  therefor 
P.U.R.1918C. 
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common  capital  stock  of  said  Eastern  Telephone  &  Telegiaph  Com- 
pany, of  the  aggregate  par  value  of  $20,000,  at  par. 

Re  Meddybemps  Teleph.  Co.  U-274,  April  9,  1918,  order  author- 
izing the  sale  of  all  telephone  plant  property,  equipment,  and  rights, 
to  the  Eastern  Telephone  &  Telegraph  Company  for  $1,000. 

Re  Forest  Teleph.  &  Teleg.  Co.  U-275,  April  9,  1918,  order 
authorizing  telephone  company  to  sell  its  telephone  plant,  property, 
equipment,  rights,  and  franchises  to  the  Eastern  Telephone  &  Tele- 
graph Company  for  the  sum  of  $11,000. 

Michigan.— Re  Kingston  Home  Teleph.  Co.  D-1228,  March  12, 
1918,  order  authorizing  conveyance  of  the  property  of  the  Kingston 
Telephone  Company  to  the  Kingston  Home  Telephone  Company. 

Re  Merchants  Mut.  Teleph.  Co.  T-173,  March  16,  1918,  order 
authorizing  the  Merchants  Mutual  Telephone  Company  to  sell  its 
telephone  property  located  at  Grand  Beach  to  the  Grand  Beach 
Company  for  the  consideration  of  $1,600. 

Re  Clayton  Citizens  Teleph.  Co.  T-177,  March  18,  1918,  order 
authorizing  the  Northwestern  Telephone  Company  to  sell  its  lines 
and  facilities  to  the  Clayton  Citizens  Telephone  Company  for  the 
sum  of  $290.  Order  modified  to  correct  name  of  purchasing  company 
(May  9,  1918). 

Mississippi, — Re  Central  Mississippi  Teleph.  Co.  No.  4489,  April 
2,  1918,  order  granting  permission  to  sell  local  telephone  exchange 
at  Ackerman  to  R.  L.  Johnson. 

Missouri.— Ee  Liberty  Teleph.  Co.  Case  No.  1436,  Jan.  28,  1918, 
order  authorizing  the  sale,  transfer,  and  assignment  by  the  Clay 
County  Telephone  Company  of  Liberty,  of  all  its  properties  known 
and  designated  as  the  Liberty  Exchange  for  the  sum  of  $23,521,  to 
the  Liberty  Telephone  Company;  Clay  County  Telephone  Company 
also  authorized  to  sell,  transfer,  and  assign  all  its  property  known 
and  designated  as  the  Missouri  City  Exchange,  for  the  sum  of  $1,800 
to  individuals. 

New  Jersey. — Re  Millville  Gaslight  Co.  March  5,  1918,  approval 
of  joint  agreement  of  merger  and  consolidation  by  and  between  the 
Millville  Gas  Light  Company,  Citizens  Gas  Company  of  Landis  town- 
ship. Citizens  Gas  Company  of  Vineland,  Commercial  Gas  Com- 
pany, Maurice  River  Gas  Company,  Downe  Township  Gas  Company, 
Lawrence  Gas  Company,  Fairfield  Gas  Company,  Deerfield  Gas  Com- 
pany, Pittsgrove  Gas  Company,  forming  the  Cumberland  County 
Gas  Company. 

Re  Delaware  &  A.  Teleg.  &  Teleph.  Co.  April  8,  1918,  approval 
of  an  agreement  betM-een  the  Delaware  &  Atlantic  Telegraph  &  Tele- 
phone Company  and  the  Farmers  &  Traders  Telephone  Company, 
relative  to  the  sale  of  specified  telephone  facilities. 

New  YorTe,  Second  District. — Re  Niagara,  L.  &  0.  Power  Co. 
Case  No.  6275,  Jan.  29,  1918,  order  granting  permission  to  the 
P.U.R.1918C. 
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Niagara,  Lockport,  &  Ontario  Power  Company  to  merge  the  Salmon 
Biver  Power  Company,  under  subd.  3,  §  61,  Transportation  Cor- 
porations Law,  §  70,  Public  Service  Commissions  Law. 

Re  Wilson,  Case  No.  6203,  Jan.  31,  1918,  approval  of  transfer 
nunc  pro  tunc,  of  franchises,  works,  and  system  of  Port  Leyden  Elec- 
tric Light  &  Power  Company,  operating  in  the  village  of  Port  Ijey- 
den,  and  a  part  of  the  town  of  Leyden. 

Ohio,— Re  Holland  Home  Teleph.  Co.  No.  1374,  Jan.  21,  1918, 
order  authorizing  the  Holland  Home  Telephone  Company  to  sell 
and  convey  to  the  Ohio  State  Telephone  Company  all  of  its  proper- 
ty, rights,  and  assets. 

Wisconsin.— He  Farmer's  Teleph.  Co.  U-1280,  March  18,  1918, 
recommendation  that  Farmer's  Telephone  Company  sell  its  interest 
in  the  Bloomington  and  Bagley  exchanges  to  the  People's  Telephone 
Company,  and  agree  to  pay  switching  charges  for  subscribers  con- 
nected directly  with  the  exchanges. 

Crossings. 

a.   Grade  crossings,  978. 
h.  Protection  at,  976. 

c.  Elimination  of  grade  crossings,  979. 

d.  Overhead  crossings,  etc.,  979. 

e.  Private  crossings,  979. 

a.  Grade  crossings, 

Arizona. — Ee  Pima  County,, Docket  No.  481,  Jan.  2,  1918,  order 
granting  permission  to  the  Board  of  Supervisors  of  Pima  county  to 
jestablish  a  highway  crossing  of  the  Tucson-Nogales  highway  across 
the  tracks  of  the  Tucson  &  Nogales  Railroad. 

Re  Southern  P.  Co.  Docket  No.  503,  March  15,  1918,  order  grant- 
ing permission  to  construct  a  transfer  track  across  tiie  state  high- 
way «t  a  point  a  few  miles  south  of  Tucson. 

California. — Re  Western  P.  R.  Co.  Decision  No.  5073,  Applica- 
tion No.  3297,  Jan.  28,  1918,  order  granting  permission  to  construct 
a  spur  track  at  grade  across  certain  streets  and  tracks  of  other  com- 
mon carriers  in  the  city  of  Stockton. 

Re  Santa  Monica,  Decision  No.  5224,  Application  No.  2981,  March 
22, 1918,  petition  for  permission  to  construct  Euclid  avenue  at  grade 
across  the  tracks  of  Pacific  Electric  Railway  Company  in  city  of 
Santa  Monica,  dismissed,  it  appearing  that  no  public  necessity  was 
shown  for  the  construction  of  an  additional  crossing  at  this  time. 

Re  Tulare  County,  Decision  No.  5228,  Application  Nos.  3428,. 
3430,  March  25,  1918,  order  granting  permission  to  construct  two 
crossings  at  grade  across  the  tracks  of  the  Southern  Pacific  Com- 
pany, in  the  county  of  Ttilare. 
P.U.R.1918C. 
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Re  Tulare  County,  Decision  No.  5231,  Application  No.  3429, 
March  25,  1918,  order  granting  permission  to  construct  a  road 
crossing  at  grade  across  the  tracks  of  Minkler  Southern  Railway 
Company  one  mile  east  of  Orosi. 

Connecticut, — Re  Shore  Line  Electric  R.  Co.  Docket  No.  2733, 
April  10,  1918,  approval  of  construction  of  an  electric  railway  turn- 
out on  West  Thames  street  in  the  city  of  Norwich. 

Illinois. — Highway  Comrs.  v.  Chicago  G.  W.  R.  Co.  No.  7524, 
Feb.  18,  1918,  petition  for  permission  to  extend  a  highway  at  grade 
across  the  tracks  of  the  Chicago  Great  Western  Railroad  Company, 
dismissed,  it  appearing  that  the  Commission  is  of  the  opinion  that 
the  needs  for  this  crossing  are  not  such  as  to  justify  the  establish- 
ment of  another  grade  crossing  of  such  a  dangerous  character  as 
the  proposed  crossing. 

Re  Roekford  &  I.  R.  Co.  No.  7656,  Feb.  18,  1918,  order  granting 
l)ermission  to  construct  grade  crossing  formed  by  the  mahi  track  of 
tlie  Roekford  &  Interurban  Railway  Company  and  the  main  track 
of  the  Chicago,  Burlington,  &  Quincy  Railroad  Company  near  Camp 
Grant  station,  Winnebago  county. 

Re  Farmers  Elevator  Co.  No.  7765,  Feb.  20,  1918,  order  granting 
permission  to  construct  a  sidetrack  at  grade  across  Church  and 
Caroline  streets  in  the  village  of  Homer. 

Livingston  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  7077,  March 
5,  1918,  order  granting  permission  to  village  of  Livingston  to  open 
Main  street  at  grade  across  the  right  of  way  and  tracks  of  the  Cleve- 
land, Cincinnati,  Chicago,  &  St.  Louis  Railway  Company  in  the 
village  of  Livingston. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  7624,  March  5,  1918,  order  grant- 
ing permission  to  railway  company  to  construct  a  second  main  track 
at  grade  across  certain  streets  and  highways  between  Keyesport  and 
Shattuc. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Southern  Illinois  R.  &  P.  Co. 
No.  7587,  March  18,  1918,  order  granting  permission  to  construct  a 
spur  track  at  grade  across  main  track  of  the  Southern  Illinois  Rail- 
way &  Power  Company  at  a  point  3  miles  south  of  Harrisburg. 

Highway  Comrs.  v.  Chicago,  B.  &  Q.  R.  Co.  No.  7543,  March  19, 
1918,  order  granting  permission  to  construct  a  public  highway  at 
grade  across  the  tracks  of  the  Chicago,  Burlington,  &  Quincy  Rail- 
road Company  between  Knox  township  and  Galesburg  township. 

Monroe  Center  v.  Chicago,  M.  &  St.  P.  R.  Co.  No.  7381,  March  19, 
1918,  order  granting  permission  to  extend  public  highway  known 
as  Pacific  street,  in  the  settlement  of  Monroe  Center,  at  grade,  across 
the  right  of  way  and  tracks  of  the  Chicago,  ]^Iilwaukee,  &  St.  Paul 
Railway  Company. 

Indiana, — Re  Fair,  No.  3616,  March  25,  1918,  order  granting  per- 
r.U.R.1918C. 
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mission  to  construct  a  highway  at  grade  over  tracks  of  the  Wabash 
Bail  way  Company  in  Allen  county. 

Massachusetts,— He  New  York,  N.  H.  &  H.  E.  Co.  P.  S.  C.  1972, 
March  22,  1918,  order  granting  permission  for  the  construction  and 
operation  by  the  petitioner  of  a  railroad  track  to  be  operated  by 
steam  power,  upon  and  across  Northern  avenue  in  South  Boston,  at 
grade. 

Michigan. — Re  Seitz,  C-7077^0,  March  4,  1918,  order  granting 
permission  to  cross  with  Toledo  avenue  the  tracks  and  right  of  way 
of  the  Michigan  Central  Eailroad  and  Detroit  &  Toledo  Shore  Line 
Kailroads  in  Montaugon  township. 

Gregory  v.  Detroit,  J.  &  C.  R.  Co.  C-7077-41,  March  21,  1918, 
order  directing  railroad  company  to  plank  the  crossing  of  its  tracks 
at  the  intersection  of  Miller  Road  and  Michigan  avenue  in  Spring- 
wells  township. 

Gregory  v.  Pere  Marquette  R.  Co.  C-7077-11,  March  21,  1918, 
order  directing  railroad  company  to  plank  crossing  of  the  tracks  of 
Michigan  avenue  in  Springwells  township. 

Re  Detroit,  J.  &  C.  R.  Co.  No.  8007,  April  25,  1918,  order  author- 
izing the  railroad  company  to  cross  with  a  temporary  track  the  spur 
track  of  the  Michigan  Central  Railroad  about  275  feet  east  of  Pollett 
street  in  Ypsilanti. 

New  Hampshire, — Re  Boutwell  &  Son,  D-469,  Order  No.  745, 
April  12,  1918,  order  granting  permission  to  construct  a  sidetrack 
at  grade  across  Ferry  street  in  Concord. 

Re  Bro\^  Co.  D-470,  Order  No.  746,  April  19,  1918,  order  grant- 
ing permission  to  construct  a  sidetrack  and  reconstruct  a  crossing 
at  grade  over  Hutchins  street  in  Berlin. 

New  Jersey, — Re  Mullica  Twp.  March  11,  1918,  order  granting 
permission  for  the  construction  at  grade  of  a  crossing  at  Chestnut 
street  in  Elwood  at  the  tracks  of  the  West  Jersey  &  Seashore  Rail- 
load,  on  condition  that  the  crossing  known  as  Gee's  crossing  shall 
be  closed  to  travel. 

Re  United  States  (Government,  March  11,  1918,  order  granting 
permission  to  construct  new  crossing  at  grade  over  White  Horse 
Pike,  between  East  Hanimonton  and  Elwood,  on  condition  that  no 
locomotive  or  car  shall  be  moved  over  said  crossing  at  a  speed  great- 
er than  6  miles  per  hour,  and  that  a  flagman  shall  be  stationed  at 
said  crossing. 

Re  MacArthur  Bros.  Co.  March  26,  1918,  order  granting  per- 
mission to  construct  temporary  siding  at  grade,  across  tracks  of  the 
Public  Service  Railway  Company  at  Washington  Park,  Westville. 

Re  Bay  Shore  Connecting  R.  Co.  April  8,  1918,  order  granting 
permission  to  construct  a  siding  track  at  grade,  across  Avenue  "R" 
in  the  city  of  Newark. 

Oregon,— Re  County  Ct.  F-732,  P.  S.  C.  Or.  Order  No.  349, 
p.u.u.ioisc. 
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March  13,  1918,  order  authorizing  the  eonstmetion  of  a  county  road 
over  and  across  the  tracks  of  the  Willamette  Valley  Southern  Rail- 
way Company  at  grade  in  Clackamas  county. 

Be  County  Ct.  F-733,  P.  S.  C.  Or.  Order  No.  350,  March  13, 
1918,  order  authorizing  the  construction  of  a  temporary  crossing 
over  and  across  the  tracks  of  the  Southern  Pacific  Company  at  grade 
in  Clackamas  county. 

Re  Portland,  F-724,  P.  S.  C.  Or.  Order  No.  351,  March  13,  1918, 
order  granting  permission  to  construct  Gibbs  street  across  the  tracks 
of  the  Southern  Pacific  Company  on  Moody  street  at  grade,  in  the 
city  of  Portland. 

Re  County  Ct.  F-735,  P.  S.  C.  Or.  Order  No.  354,  March  22, 
1918,  order  granting  permission  to  County  Court  of  Benton  county 
to  construct  a  county  road  over  and  across  the  tracks  and  right  of 
way  of  the  Southern  Pacific  Company  at  grade,  approximately  700 
feet  north  of  the  railroad  depot  of  Wellsdale. 

Re  Oregon  &  C.  R.  Co.  F-752,  P.  S.  C.  Or.  Order  No.  360,  April 
6,  1918,  order  granting  permission  to  construct  a  passing  track 
across  North  Mountain  avenue  at  grade,  parallel  to  present  main 
track  in  the  city  of  Ashland. 

Re  H.  E.  Noble  Lumber  Co.  F-740,  P.  S.  C.  Or.  Order  No.  363, 
April  15,  1918,  order  granting  right  to  crOss  county  highway  at 
grade  near  Holiday  station  on  the  Spokane,  Portland  &  Seattle  Rail- 
way with  a  logging  railroad. 

Re  California  Barrel  Co.  F-718,  P.  S.  C.  Or.  Order  No.  364, 
April  15,  1918,  order  granting  permission  to  company  for  right  to 
cross  county  road  at  grade  with  a  logging  railroad,  in  Clatsop  county, 

Utah.— Re  Utah  Idaho  C.  R.  Co.  Permit  No.  20,  April  2,  1918, 
order  granting  permission  to  railroad  company  to  construct,  operate, 
and  maintain  a  standard  gage  single  track  railroad  spur  over  and 
across  the  main  street  of  Smithfield  at  grade. 

h.  Protection  at» 

Illinois,— nimois  C.  R.  Co.  v.  Toledo,  St.  L.  &  W.  R.  Co.  No. 
6967,  March  5,  1918,  interlocking  grade  crossing  device  ordered  con- 
structed at  Ramsey  within  eighteen  months. 

Windsor  Park  v.  Illinois  C.  R.  Co.  No.  7037,  March  5,  1918,  or- 
der directing  that  bell  attachments  to  the  wigwag  signals  now  in- 
stalled at  tracks  of  the  South  Chicago  Branch  of  the  Illinois  Cen- 
tral Railroad  shall  not  be  operated. 

Re  Peoria  &  P.  XJ.  R.  Co.  No.  7900,  April  1,  1918,  order  approv- 
ing agreement  in  relation  to  an  extension  or  enlargement  of  the 
Pekin  Interlocking  Plant. 

Indiana, — Ramsey  v.  Terre  Haute,  I.  &  E.  Traction  Co.  No.  2622, 
April  5,  1918,  traction  company  ordered  to  reduce  speed  of  all  trains 
P.U.R.1918C. 
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approaching  and  crossing  over  public  highway  at  Gale  stop  to  6  miles 
per  hour. 

Winston  v.  Union  Traction  Co.  No.  3360,  April  5,  1918,  order 
directing  Union  Traction  Company  to  bring  to  a  full  stop  all  east- 
bound  trains  as  they  come  out  of  subway  and  before  crossing  over 
highway  at  point  known  as  Sherman  Drive  crossings  and  all  west- 
bound trains  to  approach  and  cross  Sherman  Drive  at  a  speed  not 
greater  than  10  miles  per  hour. 

Re  Louisville  &  N.  R.  Co.  No.  3762,  April  6,  1918,  order  grant- 
ing permission  to  use  wigwag  signals  carrying  the  words  "Danger^' 
and  "Railroad  Crossing,"  instead  of  the  type  of  signal  provided  by 
the  Act  of  March  6,  1911. 

Currens  v.  New  York,  C.  &  St.  L.  R.  Co.  No.  3450,  April  13, 1918, 
order  directing  railroad  company  to  install  and  operate  an  electric 
bell  or  gong  for  protection  of  traveling  public  at  highway  crossing 
in  Burroak. 

Nye  V.  Pennsylvania  Co.  No.  3016,  April  26,  1918,  order  direct- 
ing Pennsylvania  Company  to  install  an  automatic  gong  or  bell  at 
the  highway  crossing  of  the  main  north  and  south  highway  in  the 
town  of  Inwood  over  the  tracks  of  the  Pennsylvania  Company. 

Massachusetts. — Re  Swampscott,  P.  S.  C.  1901,  March  7,  1918, 
petition  for  the  prohibition  of  whistling  on  the  Boston  &  Maine 
Railroad  at  grade  crossings  of  Humphrey  street  and  Beach  BlufiE 
avenue  in  Swampscott,  dismissed,  owing  to  the  limited  view  afford- 
ed in  approaching  Humphrey  street  crossing,  and  the  operation  of 
street  cars  over  it ;  the  Commission  sees  no  reason  to  annul  or  change 
the  order  of  the  Board  of  Ikilroad  Commissioners  in  reference  to 
Beach  Bluff  avenue. 

Re  Braintree,  P.  S.  C.  2062,  March  18,  1918,  order  granting  tem- 
porary release  from  the  requirements  of  chapter  246  of  the  General 
Acts  of  1917,  relative  to  the  installation  of  warning  signs  at  grade 
crossings  on  the  New  York,  New  Haven,  &  Hartford  Railroad  in 
Braintree. 

Re  Franklin,  P.  S.  C.  1959,  March  22,  1918,  order  directing  rail- 
road company  to  maintain  a  gateman  to  operate  the  gates  at  the 
crossing  of  its  main  line  and  Union  street  in  the  town  of  Franklin, 
during  the  twenty-four  hours  of  the  day,  said  company  to  install  and 
maintain  an  electric  warning  bell  at  the  crossing  of  the  Providence 
branch  of  its  railroad  with  Washington  street,  known  as  Clark's 
crossing  in  said  town. 

Michigan.— Re  Carrollton  Twp.  C-7077-42,  April  3,  1918,  order 
directing  railroad  company  to  cause  Shattuek  street  crossing  to  be 
protected  by  a  flagman  between  the  hours  of  7  a.  m.  and  7  p.  m. 

Re  Capac,  C-7077,  April  11,  1918,  order  directing  the  Grand 
Trunk  Western  Railway  Company  to  cause  a  watchman  to  be  sta- 
tioned at  the  Main  street  crossing  of  tracks  in  the  village  of  Capac 
P.U.R.1918C.  62 
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during  twenty-four  hours  of  the  day,  instead  of  the  hours  of  7  a. 
M.  and  7  p.  m. 

Ee  Kennedy,  C-7077-39,  April  16,  1918,  order  directing  Michi- 
gan Central  Railroad  Company  to  cause  safety  gates  installed  at 
ITarmonia  Road  crossing  of  tracks  between  Battle  Creek  and  Camp 
Custer  to  be  operated  during  twenty-four  hours  of  the  day. 

Re  Kennedy,  C-7077-39,  April  16,  1918,  order  directing  Mich- 
igan Railroad  Company  to  cause  all  cars  and  trains  to  be  brought 
to  a  stop  before  going  upon  the  crossing  of  tracks  with  Harmonia 
Road  between  Battle  Creek  and  Camp  Custer. 

New  Hampshire, — Owen  v.  Boston  &  M.  E.  Co.  D-345,  April  10, 
1918,  petition  for  discontinuance  of  whistling  by  locomotives  at  cer- 
tain crossings  in  I^aconia,  dismissed,  it  appearing  that  the  New 
Hampshire  Commission  is  unwilling  to  make  any  order  which  will 
render  crossings  less  safe. 

New  Jersey, — Gloucester  County  v.  Atlantic  City  E.  Co.  April 
8,  1918,  order  directing  railroad  company  to  make  such  arrange- 
ments that  cars  placed  for  loading  and  unloading  will  afford  the 
least  possible  obstruction  to  the  view  of  the  crossing  of  its  tracks 
by  the  highway  known  as  County  Eoad,  in  the  township  of  Glassboro, 
the  speed  of  all  trains  to  be  limited  while  passing  over  such  cross- 
ing to  a  speed  not  in  excess  of  6  miles  per  hour;  two  caution  signs 
to  be  placed  and  maintained  along  the  highway  250  feet  from  said 
crossing,  on  each  side  thereof. 

Re  West  Jersey  &  S.  R.  Co.  April  16,  1918,  order  modifying  cer- 
tificate of  April  21,  1914,  by  eliminating  therefrom  conditions  1 
and  2,  providing  for  movements  of  trains  over  specified  crossings, 
it  appearing  that  usage  of  this  crossing  is  of  extreme  importance 
to  the  proper  development  of  shipbuilding  industry  so  that  any 
movement  required  by  the  necessities  of  shipbuilding  plants  may 
be  made  at  any  time  during  the  24-hour  period. 

Oregon,— ne  County  Ct.  F-710,  P.  S.  C.  Or.  Order  No.  356, 
March  25,  1918,  order  authorizing  crossing  of  tracks  of  the  United 
Railways  Company  with  Main  street  in  the  town  of  North  Plains, 
be  designated  as  a  "stop'^  crossing,  said  railway  company  to  install 
and  maintain  a  circular  sign  bearing  the  word  "stop.'' 

Tillamook  County  v.  Southern  P.  Co.  r-692,  P.  S.  C.  Or.  Order 
No.  357,  March  29,  1918,  order  directing  certain  grade  crossing  of 
Southern  Pacific  Company  across  county  road  near  station  of  Juno 
to  be  a  "stop"  crossing,  and  railway  company  authorized  to  install 
a  sign  bearing  the  word  "stop." 

Wisconsin, — Lomira  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  E.  Co. 
R-2281,  April  15,  1918,  order  directing  railroad  company  to  install 
and  maintain  at  its  Main  street  crossing  in  the  village  of  Lomira,  an 
automatic  movable  crossing  signal  with  audible  and  visible  features 
adapted  for  both  night  and  day  indication. 
P.U.R.1918C. 
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Addison  v.  Minneapolis  St.  P.  &  S.  Ste.  M.  R.  Co.  R-2307,  April 
15,  1918,  order  directing  railroad  company  to  install  and  maintain 
at  the  highway  crossing  about  165  feet  north  of  AUenton  station 
an  automatic  movable  crossing  signal  with  audible  and  visible  fea- 
tures adapted  for  both  night  and  day  indication. 

c.   Elimination  of  grade  crosainge. 

Pennsylvania, — Ee  New  York  C.  R.  Co.  Municipal  Contract  Dock- 
et Xo.  305-1915,  April  8,  1918,  petition  of  New  York  Central  Rail- 
road Company  to  postpone  the  elimination  of  grade  crossings  pro- 
vided in  the  municipal  ordinance  M.  C.  305-1915,  until  after  the 
war. 

Re  Delaware,  L.  &  W.  R.  Co.  Application  Docket  Islo.  1769-1918, 
April  16,  1918,  order  authorizing  the  issuance  of  a  certificate  of 
public  convenience  evidencing  the  Commission's  approval  of  the  ab- 
olition of  specified  grade  crossing. 

d.   Overhead  tn'ossinga,  etc, 

California. — Alameda  County,  Decision  No.  5082,  Application 
Nos.  3234,  3235,  Jan.  30,  1918,  order  granting  permission  to  con-, 
struct  two  overhead  crossings  over  the  tracks  of  the  Southern  Pacific 
Company  in  the  town  of  Alameda,  the  expense  of  said  crossing  to 
])e  borne  50  per  cent  by  the  town  of  Alameda,  and  50  per  cent  by 
the  Southern  Pacific  Company. 

Oregon. — Re  Oregon  State  Highway  Commission,  F-707,  P.  S. 
C.  Or.  Order  No.  353,  March  21,  1918,  order  authorizing  the  elim- 
ination of  a  crossing  at  grade  of  the  West  Side  Highway  with  the 
Newberg  Branch,  west  side  division  of  the  Southern  Pacific  Com- 
pany in  Washington  county,  and  the  construction,  in  lieu  thereof, 
of  an  undergrade  crossing. 

Re  Multnomah  County,  F-739,  P.  S.  C.  Or.  Order  No.  358,  March 
29,  1918,  order  granting  permission  to  construct  an  overhead  cross- 
ing over  the  Oregon- Washington  Railroad  &  Navigation  Company's 
tracks  in  Multnomah  coimty. 

e,  Private  crossings. 

New  YorTc,  First  District— Re  Long  Island  R.  Co.  Case  No.  2271, 
April  16,  1918,  approval  of  an  agreement  between  Long  Island  Rail- 
road Company  and  the  Nichols  Copper  Company  for  tlie  establish- 
ment and  maintenance  of  a  private  grade  crossing  at  a  point  where 
River  avenue  intersects  the  tracks  of  the  Montauk  Division  of  the 
Long  Island  Railroad  Company. 
P.U.R.1918C. 
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Dams. 

Wisconsin. — Re  Anderson,  W.  P.-87,  April  3,  1918,  petition  to 
construct,  operate,  and  maintain  a  certain  dam,  and  to  divert  the 
water  of  Red  Cedar  River  for  hydraulic  purposes,  dismissed,  it  ap- 
pearing that  under  all  of  the  circumstances  the  Commission  feels 
that  an  application  meeting  all  the  requirements  of  statutes  has  not 
been  presented. 

Re  Long  Lake  Improv.  Asso.  W.  P.-69,  March  13,  1918,  order 
directing  the  Wisconsin-Minnesota  Light  &  Power  Company  and 
the  owner  of  the  dam  at  the  outlet  of  Long  Lake  to  maintain  the 
level  of  Long  Lake  during  the  summer  months,  between  the  maxi- 
mum level  of  7.2  feet  and  the  minimum  level  of  6  feet;  at  other 
periods  of  the  year  the  minimum  level  shall  not  be  less  than  the 
level  of  3.5  feet. 

Discrimination. 

California, — Navarro  Lumber  Co.  v.  Southern  P.  Co.  Decision 
No.  5175,  Case  No.  1080,  March  2,  1918,  order  dismissing  complaint 
to  require  defendants  to  eliminate  certain  alleged  discriminatory 
freight  rates  for  lumber  in  favor  of  mills  in  Humbolt  and  Mendocino 
counties. 

Illinois,— L&SaWe  County  v.  Chicago,  0.  &  P.  R.  Co.  No.  7476, 
Feb.  20,  1918,  order  directing  respondent  to  observe  provisions  of 
certain  agreement  entered  into  with  the  county  of  LaSalle  wherein, 
as  part  consideration  for  the  granting  of  an  easement  for  a  railroad 
right  of  way  over  land  owned  by  the  county,  respondent  became  oV 
ligated  to  furnish  free  transportation  to  the  warden,  assistant  ward- 
en, and  matron  of  the  county  asylum  and  to  the  Asylum  Com- 
mittee  of  the  Board  of  Supervisors  of  said  county. 

Indiana.— He  Indiana  R.  &  Light  Co.  No.  3662,  March  8,  1918^ 
order  directing  the  Indiana  Railways  &  Light  Company  to  cease  and 
desist  from  furnishing  heat  free  of  charge  to  city  of  Kokomo. 

Re  Noblesville  Heat,  Light  &  P.  Co.  No.  3653,  March  25,  1918^ 
order  authorizing  electric  company  to  discontinue  free  service  for 
lighting  city  offices,  council  chamber,  fire  department,  and  bams 
of  the  city  of  Noblesville. 

Re  Noblesville  Heat,  Light  &  P.  Co.  No.  3654,  March  26,  1918, 
order  authorizing  the  discontinuaaice  of  free  electric  service  fur- 
nished to  the  jail  and  town  hall  in  the  town  of  Westfield. 

Re  Noblesville  Heat,  Light  &  P.  Co.  No.  3655,  March  26,  1918, 
order  authorizing  the  discontinuance  of  free  electric  service  for 
lighting  jail  and  town  hall  in  town  of  Arcadia. 

Re  Noblesville  Heat,  Light  &  P.  Co.  No.  3656,  March  26,  1918, 
order  authorizing  the  discontinuance  of  free  electric  service  for 
lighting  jail  and  town  hall  of  the  town  of  Lapel. 
P.U.R.1918C. 
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Be  New  Albany  Waterworks,  No.  3404,  April  6,  1918,  order  di- 
recting water  company  to  cease  and  desist  from  furnishing  free 
water  service  to  charitable  and  religious  institutions  under  sched- 
ules Nos.  7  and  8. 

In  Freeland  Park  Teleph.  Co.  v.  Cadwallader  Teleph.  Co.  No. 
3468,  April  30,  1918,  the  Indiana  Commission  found  that  the  regu- 
lations and  practices  of  the  Cadwallader  Telephone  Company,  Bos- 
well  Telephone  Company,  Indiana  Union  Telephone  &  Telegraph 
Company,  and  Central  Union  Telephone  Company,  which  require 
all  toll  messages  from  the  Freeland  Park  Telephone  Company,  des- 
tined for  Fowler  or  points  through  Fowler  and  beyond,  to  be  routed 
through  the  exchange  of  the  Boswell  Telephone  Company,  and  which 
require  the  payment  of  a  10-cent  toll  charge  for  the  benefit  of  the 
Boswell  Telephone  Company  on  such  messages,  were  unjust,  imrea- 
sonable,  and  unjustly  discriminatory,  and  should  be  set  aside  and  de- 
clared void. 

Maine.— Rq  York  County  P.  Co.  U-277,  March  23,  1918,  order 
granting  permission  under  provisions  of  section  34  of  the  revised 
statutes,  as  amended  by  chapter  290  of  the  Public  Laws  of  1917, 
to  furnish  free  use  of  lights  for  the  Daughters  of  Kuth  of  the  Bidde- 
ford  Universalist  Church. 

Minnesota. — Red  Lake  Eastern  Marshall  Farmers  Teleph.  Co.  v. 
Eastern  Development  Teleph.  Co.  M-69,  Feb.  8,  1918,  order  requir- 
ing respon(Jent  to  abolish  certain  discriminatory  rates  and  practices 
at  the  village  of  Goodridge. 

Rhode  Island. — Re  Xarragansett  Pier  Electric  Light  &  P.  Co. 
No.  401,  Feb.  27,  1918,  order  authorizing  the  granting  of  special 
rate  for  supplying  current  to  the  United  States  Government  at  Fort 
Kearney  as  shown  in  Tariff  I.  P.  U.  C.  No.  15. 

Utah.— Re  Salt  Lake  City,  Authority  W.  1,  March  16,  1918, 
order  authorizing  the  furnishing  of  water  from  water  system  for 
war  gardens,  free  of  charge. 

Electricity. 

Connecticut. — Re  United  Illuminating  Co.  Docket  No.  2721, 
March  22,  1918,  approval  of  proposed  method  of  construction  of 
three  conductor  6,600  volt  cable,  in  the  city  of  Bridgeport. 

Re  Shore  Line  Electric  R.  Co.  Docket  No.  2713,  April  1,  1918, 
approval  of  construction  of  a  double  circuit  33,000-volt  transmission 
line  in  the  towns  of  Preston,  Ledyard,  and  Groton,  said  line  to  run 
over  a  location  from  petitioners'  Hallville  Power  Station  to  the 
plant  of  the  Groton  Iron  Works  at  Groton. 

Massachusetts. — Re  Turners  Falls  Power  &  E.  Co.  March  5,  1918, 
approval  of  regulations  or  restrictions  imposed  in  grant  of  locations 
for  line  for  the  transmission  of  electricity  over  certain  ^public  ways 
in  town  of  Westfield. 
r.u.R.ioisc. 
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New  Hampshire. — Re  Contoocook  Electric  Light  Co.  D-465,  Or- 
der No.  743,  April  4,  1918,  order  authorizing  the  construction  and 
maintenance  of  a  transmission  line  in  the  city  of  Concord. 

Fines  and  penalties. 

OJclahoma. — Lanyon  v.  Missouri  P.  R.  Co.  Cause  No.  3196.  Order 
No.  1371,  Jan.  10,  1918,  order  assessing  fine  of  $100  for  violation 
of  rule  No.  2  of  Commission's  Order  No.  4,  relative  to  the  failure  to 
open  ticket  window  at  station  before  scheduled  time,  and  Order  No. 
804,  relative  to  charging  passengers  an  excessive  regular  fare  where 
no  opportunity  was  given  to  purchase  tickets  before  train  time. 

Lurton  v.  Bristow  Gas  Co.  Cause  No.  3225,  Order  No.  1376,  Feb. 
16,  1918,  fine  of  $25  imposed  for  violation  of  Order  No.  1028,  re- 
lating to  the  furnishing  of  gas  to  domestic  consumers. 

Lawton  Ref.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  Cause  No.  3248, 
Order  No.  1393,  March  20,  1918,  penalty  of  $75  imposed  for  imau- 
thorized  demurrage  charge. 

Intercorporate  relations. 

WaAo.— Walters  v.  Shelley  Light  &  P.  Co.  Case  F-164,  Order 
No.  467,  March  8,  1918,  order  directing  defendant,  at  its  own  ex- 
pense, to  install  all  necessary  transformers,  wires,  poles,  and  insul- 
ators in  order  to  take  service  from  the  44,000-volt  line  of  the  Utah 
Power  &  Light  Company  at  the  present  terminus  of  said  line  at  the 
Shelley  Sugar  Factory,  near  the  village  of  Shelley. 

Illinois.— l^e  Kinloch  Teleph.  Co.  No.  7691,  Feb.  18,  1918,  ap- 
proval of  an  agreement  providing  for  the  joint  occupancy  of  a  cer- 
tain line  of  poles  to  be  erected  by  the  Southwestern  Bell  Telephone 
Compaqy  along  the  north  side  of  Collins ville  avenue  from  Nectar 
avenue  to  Natalie  avenue  in  the  city  of  East  St.  Louis. 

Re  Forgan,  No.  7708,  Feb.  18,  1918,  approval  of  an  agreement 
covering  joint  use  of  poles  in  the  counties  of  Knox  and  Warren. 

Re  Chicago  &  N.  W.  R.  Co.  No.  7706,  March  4,  1918,  approval 
of  contract  between  the  Chicago  &  Northwestern  Railway  Company 
and  Chicago  &  Illinois  Midland  Railway  Company,  relating  to  the 
joint  use  of  railroad  facilities  located  at  Sempro. 

Re  Cumberland  Teleph.  &  Teleg.  Co.  No.  7763,  March  6,  1918, 
approval  of  certain  traffic  agreement  where  the  Cumberland  Tele- 
phone &  Telegraph  Company  agrees  to  connect  its  lines  and  toll 
lines  to  telephone  system  and  the  ^lurphysboro  Telephone  Company 
at  Metropolis,  Harrisburg,  McLeansboro,  and  Eldorado  for  the  hand- 
ling of  toll  business. 

Re  Forgan,  No.  7773,  March  6,  1918,  approval  of  traffic  agree- 
ment entered  into  by  petitioners  wherein  they  agree  to  connect  their 
P.U.R.1918C.  ^ 
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toll  lines  to  the  telephone  sj'stem  of  the  Woodland  Telephone  CJom- 
pany  at  Woodland  for  the  handling  of  toll  business. 

Re  Cumberland  Teleph.  &  Teleg.  Co.  No.  76 JO,  March  19,  1918, 
approval  of  joint  pole  agreement  providing  for  attachments  to  177 
poles  of  the  Cumberland  Company  between  Mount  Vernon  and 
Hampton. 

Re  Illinois  C.  R.  Co.  No.  7814,  March  19,  1918,  approval  of  an 
agreeme.nt  entered  into  with  the  Coal  Belt  Electric  Company  pro- 
viding for  the  joint  use  of  certain  railroad  tracks. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  7859,  March  20,  1918,  approval  of 
contract  covering  construction  and  joint  use  of  station  building  at 
•  Coster. 

/n^iana.— Lafayette  v.  Wabash  R.  Co.  No.  3733,  March  30,  1918, 
reciprocal  switching  arrangements  held  reasonably  necessary  on  in- 
trastate shipments  between  the  Wabash  Railway  Company  and  the 
Chicago,  Indianapolis,  &  Louisville  Railway  Company  to  and  from 
their  public  delivery  tracks  at  Lafayette. 

Midiigan.—Voigt  Mill.  Co.  v.  Grand  Rapids  &  I.  R.  Co.  D-1191, 
April  23,  1918,  petition  for  a  physical  connection  with  tracks  of  de- 
fendants denied,  it  appearing  that  on  account  of  the  defendants  not 
owning  the  land  which  said  proposed  physical  connection  will  neces- 
sarily occupy,  the  Commission  is  not  justified  in  granting  prayer  of 
complainant. 

.Voigt  Mill.  Co.  V.  Pere  Marquette  R.  Co.  D-1191,  April  23, 
1918,  order  directing  the  Pere  Marquette  Railway  Company  and  the 
Michigan  Railway  Company  to  cause  a  physical  connection  to  be 
made  and  thereafter  maintained  between  respective  tracks  in  the 
vicinity  of  Chubb  street.  Earl  street,  and  Butterworth  avenue  in  the 
city  of  Grand  Rapids. 

New  Hampshire. — Re  Contoocook  Electric  Light  Co.  D-466,  Or- 
der Xo.  741,  April  4,  1918,  order  authorizing  the  lease  of  a  certain 
transmission  line  in  Concord  by  the  Contoocook  Electric  Light  Com- 
pany to  the  Concord  Electric  Company. 

Netv  Jersey. — Re  Delaware  &  A.  Teleg.  &  Teleph.  Co.  March  12, 
1918,  approval  of  an  agreement  between  the  Postal  Telegraph-Cable 
Company  of  New  Jersey  and  the  Delaware  &  Atlantic  Telegraph  & 
Telephone  Company  providing  for  the  joint  use  of  88  poles  located 
on  the  public  highway  in  Burlington  county. 

Re  New  York  Teleph.  Co.  March  26,  1918,  approval  of  an  agree- 
ment providing  for  the  joint  use  of  31  poles  located  in  the  borough 
of  Keyport. 

Re  New  York  Teleph.  Co.  March  26,  1918,  approval  of  an  agree- 
ment with  the  ^lonmouth  Lighting  Company  providing  for  the 
joint  use  of  53  poles  located  along  the  Hillsdale  Road  and  on  private 
property  between  the  Matawan-Freehold  Turnpike  and  a  residence 
located  in  the  township  of  Marlboro. 
P.U.R.1918C. 
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Re  New  York  Teleph.  Co.  March  26,  1918,  approval  of  an  agree- 
ment with  the  Jersey  Central  Traction  Company  providing  for  the 
joint  use  of  84  poles  located  in  the  boroughs  of  Mata^van  and  Key- 
port. 

Ee  New  York  Teleph.  Co.  March  26,  1918,  approval  of  an  agree- 
ment with  the  Monmouth  Lighting  Company  providing  for  the 
joint  use  of  143  poles  located  in  Monmouth  county. 

Wisconsin.— Ue  Brodhead  Teleph.  Co.  U-807,  March  30,  1918, 
recommendation  that  petitioner  accept  connecting  toll  line  contract 
giving  it  25  per  cent  commission  on  all  originating  business,  all  re- 
pair and  maintenance  expense  to  be  borne  by  the  toll  line  company. 

Leases. 

California. — Ee  Fowler,  Decision  No.  5220,  Application  No.  3576, 
March  22,  1918,  lease  of  portion  of  irrigation  system  in  excess  of 
that  needed  by  the  utility,  authorized. 

Ee  Fowler,  Decision  No.  5221,  Application  No.  3577,  March  22, 
1918,  lease  of  portion  of  lateral  of  canal  and  irrigation  system,  not 
needed  by  utility,  authorized. 

Ee  Fowler,  Decision  No.  5234,  Application  No.  3360,  March  26, 
1918,  order  authorizing  lease  to  the  Princeton-Codora-Glenn  Irriga- 
tion District  for  the  season  of  1918,  that  portion  of  canal  and  irri- 
gation system  known  as  the  Eiver  Branch  canal. 

Indiana,— Rq  Earl  Park  Water  Co.  No.  2935,  2936,  April  26, 
1918,  approval  of  lease  of  waterworks  plant  and  system  to  the  town 
of  Earl  Park. 

Railroads. 

Connecticut. — Ee  Connecticut  Co.  Docket  No.  2715,  March  26, 
1918,  approval  of  proposed  method  of  construction  of  a  spur  track 
in  the  town  of  Cheshire. 

Illinois.— Re  Western  Electric  Co.  No.  7754,  March  18,  1918, 
petition  for  approval  of  certain  clearances  in  the  construction  of  a 
building  at  Hawthorne,  denied,  it  appearing  that  such  construction 
would  constitute  a  hazard  to  railroad  employees  greater  than  should 
reasonably  be  allowed. 

Louisiana. — Ee  Louisiana  Western  B.  Co.  Order  No.  2197,  No. 
2690,  April  16,  1918,  petition  for  authority  to  remove  spur  track 
known  as  Mermentau  Warehouse  Company  track,  near  Mermentau, 
denied,  it  appearing  that  the  real  purpose  of  the  application  is  to 
require  Mermentau  Warehouse  Company  to  sign  a  contract  to  main- 
tain the  spur  and  to  assume  certain  risks ;  the  Commission  finds  that 
no  apparent  reason  exists  why  one  shipper  should  be  compelled  to 
pay  for  the  maint^ance  of  the  spur  when  this  has  never  been  exacted 
in  the  past  of  any  other  shipper. 
P.U.R.1918C. 
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Massachusetts. — Re  Union  Freight  R.  Co.  P.  S.  C.  2089,  April 
9,  1918,  approval  of  location  in  Atlantic  avenue  and  Northern  ave- 
nue in  the  city  of  Boston  of  extension  of  single  track  from  the  main 
line  track  of  the  Union  Freight  Railroad. 

Michigan, — Re  General  Manager  of  Escanaba  &  L.  S.  R.  Co. 
8014-11,  March  26,  1918,  order  authorizing  the  discontinuance  of 
service  and  removal  of  tracks  and  spur  on  that  part  of  Northland 
Branch  lying  northwesterly  of  section  12,  township  44,  north  of 
range  27  west. 

Minnesota, — Re  Minneapolis  &  R.  River  B.  Co.  April  11,  1918, 
order  authorizing  petitioner  to  abandon  and  cease  to  operate  spur 
line  known  as  Pomroy  Branch  from  the  northern  terminus  to  Gib- 
son's Siding,  at  any  time  after  the  1st  day  of  July,  1918,  and  the 
remainder  from  Gibson's  Siding  to  the  station  of  Stanley  at  any 
time  after  the  1st  day  of  July,  1919. 

Pennsylvania, — ^West  Branch  Coal  Co.  v.  New  York  C.  R.  Co. 
Complaint  Docket  No.  1651,  March  12,  1918,  order  directing  rail- 
road company  to  proceed  with  and  construct  the  switch  connection 
and  siding  in  order  to  enable  complainant  to  receive  or  ship  cars 
upon  a  private  switch  to  the  railroad. 

Rates. 

J.  In  general,  OSS. 

II,  Automobiles,  986. 

III.  Electricity,   080. 

IV.  Express,    OOO. 
V.  Gas,   OOO. 

VI.  Natural  gas,  001. 
VII.  Railroads: 

a.  Demurrage,  002. 
ft.  Freight,  G02. 

c.  Passenger,    1000. 

d.  Stvitching,   1001. 
VIII.   Steamboats,    1002. 

IX.  Steam,  heating,  1002. 
X.   Street  railways,   1002. 
XI.   Telephones,    1003. 
XII.   Warehouses,    1008. 
XIII.   Water,  1008. 

I.  In  general. 

Arizona,— 'R^  Southern  P.  Co.  Docket  Nos.  468-467,  Dec.  24, 
1917,  changes  in  schedules  of  baggage  rates,  authorized. 

Lom^fana.— Liberty  Oil  Co.  v.  Gulf  Ref.  Co.  No.  2676,  Order  No. 
2199,  April  16,  1918,  order  directing  that  7.5  cents  per  barrel  in- 
P.U.R.1018C. 
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eluding  loading  be  charged  for  transporting  crude  petroleum  to  pipe 
lines  of  the  Gulf  Refining  Company  of  Louisiana  from  the  estab- 
lished receiving  station  of  said  company  in  the  Caddo  Oil  field  near 
Mooringsport  to  the  delivery  station  loading  rack  in  or  near  the 
town  of  Mooringsport. 

Utah,— Re  Filing  of  Tariffs  Pertaining  to  Gas,  Water,  Teleph.  & 
E.  Utilities,  Tariff  Circular  No.  3,  April  8,  1918,  order  directing 
all  public  utilities  owning  or  operating  any  electric  utility,  gas  util- 
ity, water  utility,  or  telephone  utility  to  print  and  file  with  Commis- 
sion of  Utah  schedules  of  all  rates,  rules,  and  regulations  affecting 
the  service  of  such  utility. 

//.  Automohiles, 

Arizona,— Rq  Motor  Transit  Co.  Docket  No.  478,  Feb.  11,  1918, 
increase  in  automobile  rates  between  Bisbee  and  Douglas  to  $1.40, 
authorized. 

Ee  Jones-Kittle  Stage  Co.  Docket  No.  491,  Feb.  28,  1918,  increase 
in  automobile  passenger  rates  between  Phoenix  and  Superior,  au- 
thorized. 

Ill,  Electricity. 

Colorado, — Be  Suburban  Light  &  P.  Co.  Decision  No.  143,  Inves- 
tigation and  Suspension  Docket  No.  12,  Nov.  16,  1917,  order  author- 
izing increase  in  electric  rates. 

Illinois,— Re  Stockton  Electric  Co.  No.  G924,  Jan.  29,  1918,  or- 
der vacating  suspension  of  advance  in  rates  for  electric  service,  ex- 
cept street  lighting  service,  as  stated  in  revised  rate  schedule  I.  P. 
U.  C.  3. 

Re  Lena  Electric  Light  &  P.  Co.  No.  6987,  Feb.  18,  1918,  sched- 
ule of  electric  rates  for  the  cities  of  Lena  and  Pearl  City,  designated 
as  I.  P.  U.  C.  4,  authorized. 

Re  Homer  Electric  Light  &  P.  Co.  No.  7384,  Feb.  18,  1918,  order 
permanently  suspending  schedule  of  electric  rates  at  Homer  and 
Sidney. 

Re  Monmouth  Pub.  Service  Co.  No.  7566,  Feb.  18,  1918,  order 
permanently  suspending  rate  schedule  I.  P.  U.  C.  2,  proposing  ad- 
vance of  rates  for  direct  current  power  service  in  the  city  of  Mon- 
mouth. 

Re  Perry  Light  &  P.  Co.  No.  7G13,  Feb.  18,  1918,  order  perma- 
nently suspending  proposed  advance  in  rates  for  electric  service  in 
the  village  of  Perry,  as  stated  in  rate  schedule  I.  P.  U.  C.  2. 

Re  Public  Service  Co.  No.  7615,  Feb.  18,  1918,  order  vacating 
suspension  of  proposed  rates  for  electric  service  in  the  city  of  Tou- 
lon, as  stated  in  rate  schedule  I.  P.  U.  C.  1,  the  rates  for  the  major- 
itv  of  patrons  being  reduced, 
p.'u.n.ioisc. 
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Ee  Saline  Electric  Co.  Xo.  7726,  Feb.  18,  1918,  approval  of  rates 
for  electric  lighting  service  in  Coulterville  as  stated  in  first  revised 
sheet  1  to  rate  schedule  I.  P.  U.  C.  1. 

In  Re  Alton  Gas  &  E.  Co.  No.  7730,  Feb.  18,  1918,  Supplement 
5  to  rate  schedule  I.  P.  U.  C.  1,  relative  to  rates  for  electric  windovr 
and  sign  lighting  service  in  the  city  of  Alton,  was  approved,  the 
supplement  containing  a  provision  for  an  adjustment  of  bills  to  care 
for  altered  conditions  arising  on  account  of  Governmental  orders  in 
connection  with  fuel  conservation. 

He  P]ast  St.  Louis  Light  &  P.  Co.  Xo.  7731,  Feb.  18,  1918,  ap- 
proval  of  Supplement  No.  4  to  rate  schedule  I.  P.  U.  C.  1,  proposing 
rates  for  electric  window  and  sign  lighting  service  in  East  St.  Louis. 

Ee  Southern  Illinois  Light  &  P.  Co.  No.  7744,  Feb.  18,  1918,  ap- 
proval  of  first  revised  sheet  1  to  rate  schedule  I.  P.  U.  C.  1,  pro- 
posing rates  for  electric  lighting  service  in  city  of  Coffeen. 

Ee  Southern  Illinois  Light  &  P.  Co.  No.  7745,  February  18,  1918, 
minimum  monthly  bill  for  electric  lighting  service  increased  from 
75  cents  to  95  cents  per  month  net. 

Ee  Saline  Electric  Co.  No.  7598,  Feb.  20,  1918,  order  vacating 
suspension  of  increase  in  rates  for  electric  service  in  Sparta,  as  stated 
in  second  revised  sheets  1  and  4,  to  rate  schedule  I.  P.  U.  C.  1. 

Ee  Cherry  Valley  Light  &  P.  Co.  No.  7358,  March  5,  1918,  order 
vacating  suspension  of  rates  for  switching  service  in  the  village  of 
Cherry  Valley,  as  stated  in  rate  schedule  of  electric  company. 

Ee  Alton  Gas  &  E.  Co.  No.  7378,  March  5,  1918,  increase  in  rates 
for  electric  power  service  in  Alton,  authorized. 

*  Ee  Southern  Illinois  Light  &  P.  Co.  No.  7778,  March  5,  1918, 
approval  of  first  revised  sheet  1  to  rate  schedule  I.  P.  U.  C.  1,  ad- 
vancing rates  for  electric  lighting  service  in  the  village  of  Eaymond. 

Ee  Southern  Illinois  Light  &  P.  Co.  No.  7779,  March  5,  1918, 
approval  of  first  revised  sheet  1  to  rate  schedule  I.  P.  U.  C.  1,  ad- 
vancing rates  for  electric  lighting  service  in  the  city  of  Troy. 

Ee  Illinois  Northern  Utilities  Co.  No.  7781,  March  5,  1918,  ap- 
proval of  first  revised  sheet  1  to  rate  schedule  I.  P.  U.  C.  1,  advanc- 
ing rates  for  electric  lighting  service  in  the  villages  of  Amboy,  Lee 
Center,  Shaws,  and  Sublette. 

Ee  Southern  Illinois  Light  &  P.  Co.  No.  7789,  March  5,  1918, 
approval  of  first  revised  sheet  1  to  rate  schedule  1.  P.  TI.  C.  1, 
advancing  rates  for  electric  lighting  service  in  the  village  of  Don- 
nellson. 

Ee  Southern  Illinois  Light  &  P.  Co.  No.  7795,  March  5,  1918, 
approval  of  first  revised  sheet  1  to  rate  schedule  I.  P.  U.  C.  1, 
advancing  rates  for  electric  lighting  service  in  the  village  of  Palmer. 

Ee  Central  Illinois  Light  Co.  Xo.  7849,  March  18,  1918,  order 
approving  rate  schedule  I.  P.  IJ.  C.  2,  reducing  rates  for  street  light- 
ing service  in  the  city  of  Brimfield.  * 
r.u.K.ioisc. 
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Re  Central  Illinois  Light  Co.  No.  7850,  March  18,  1918,  approval 
of  rate  schedule  I.  P.  U.  C.  2,  proposing  reduction  of  rates  for 
street  lighting  service  in  the  city  of  Cuba. 

Re  Rankin  Electric  Light  Co.  No.  7533,  April  1,  1918,  order 
pejrmanently  suspending  proposed  advance  in  rates  for  electric  serv- 
ice in  Rankin  and  East  Lynn. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  7921,  April  1,  1918, 
approval  of  proposed  advance  of  rates  for  electric  lighting  service  in 
Irving  county,  as  stated  in  first  revised  sheet  1  to  rate  schedule  L 
P.  U.  C.  1. 

Re  Commonwealth  Edison  Co.  No.  7770,  April  1,  1918,  order 
permanently  suspending  Supplement  46  to  rate  schedule  I.  P.  U. 
C.  1,  proposing  to  revise  certain  contract  riders  known  as  No.  2  and 
No.  4,  which  set  forth  the  conditions  under  which  the  Common- 
wealth Edison  Company  will  refund  to  consumers  certain  advanced 
deposits  made  for  line  extensions  for  lighting  and  power  purposes, 
and  rider  No.  5  which  it  is  proposed  to  modify  in  order  that  the 
same  may  agree  with  existing  rate  "C^'  of  the  company's  schedule. 

Re  Valparaiso  Lighting  Co.  Nos.  1848-3312,  April  12,  1918, 
increase  in  electric  rates  for  the  city  of  Valparaiso,  ordered. 

Indiana, — Re  Rising  Sun  Water  &  Light  Co.  No.  3722,  April 
26,  1918,  order  authorizing  a  slight  increase  in  electric  rates. 

Re  Indiana  &  M.  Electric  Co.  No.  3759,  April  26,  1918,  petition 
for  increase  in  electric  rates  denied.  Order  modified  (May  3, 
1918). 

Re  Plymouth  Electric  Light  &  P.  Co.  No.  3793,  April  26,  1918, 
order  authorizing  increase  in  electric  rates  in  Culver. 

New  York,  Second  District. — Re  Schenectady  Illuminating  Co. 
No.  El-41,  Jan.  2,  1918,  approval  of  amendment  to  general  schedule 
for  electricity,  establishing  rates  and  regulations  for  sign  lighting. 

Re  Westchester  Lighting  Co.  El-42,  Jan.  8,  1918,  approval  of 
revised  leaves  to  general  schedules  for  electricity,  for  purpose  of 
establishing  regulations  relative  to  the  Federal  Fuel  Administration 
Order  and  the  use  of  fuel  for  operating  illuminated  signs. 

Re  Corning  L.  &  P.  Corp.  El-43,  Jan.  16,  1918,  approval  of 
amendment  to  general  schedule  for  electricity,  canceling  and  with- 
drawing service  classification  No.  4  applying  to  sign  and  window 
lighting. 

Re  Northern  Westchester  Light  Co.  El-44,  Jan.  21,  1918,  ap- 
proval of  amendment  to  general  schedule  for  electricity  establishing 
regulations  relative  to  Federal  Fuel  Administration  Orders. 

Re  Peekskill  Lighting  &  R.  Co.  El-45,  Jan.  21,  1918,  approval  of 
amendment  to  general  schedule  for  electricity,  establishing  regula- 
tions relative  to  Federal  Fuel  Administration  Orders. 

Oklahoma. — Re  Public  Service  Co.  Cause  No.  3249,  Order  No. 
P.U.R.1918C. 
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1381,  Feb.  25,  1918,  order  authorizing  increase  in  rates  for  electric 
current  at  Coalgate,  Lehigh,  and  Phillips. 

Re  Consumers  Light  &  P.  Co.  Cause  No.  3256,  Order  No.  1391, 
March  9,  1918,  temporary  advance  in  electric  rates  at  the  towns  of 
Durant,  Madill,  Caddo,  Bennington,  Bokchito,  Pirtle,  Blue,  Calera, 
Kenefick,  and  Achille,  authorized. 

Re  Mangum  Electric  Co.  Cause  No.  3277,  Order  No.  1397,  April 
16,  1918,  order  authorizing  electric  company  to  increase  its  electric 
rate  from  3  cents  to  6  cents  per  kilowatt  hour. 

Oregon.— He  Electric  Light  &  P.  Co.  U-F-206,  P.  S.  C.  Or. 
Order  No.  366,  April  15,  1918,  petition  for  authority  to  increase 
rates  at  Bums,  denied,  it  appearing  that  such  advance  is  unreason- 
able and  should  not  be  considered  until  applicant  can  make  neces- 
sary provision  to  insure  patrons  adequate  service. 

Philippine  Islands. — Re  Manila  Electric  R.  &  Light  Co.  Case  No. 
945,  Jan.  17,  1918,  order  to  revise  its  rate  schedules  IV.,  V.,  VI., 
VII.,  and  VIII.  as  filed  on  December  10,  1917,  providing  rules  and 
rates  for  peak  hours  for  new  power  customers  to  insure  the  furnish- 
ing of  efficient  service  to  its  lighting  consumers  and  provide  for  the 
operation  of  its  street  cars. 

Utah.— Re  Green  River  City,  Case  No.  19,  March  11,  1918,  order 
allowing  an  increase  in  electric  lighting  rates  from  10  cents  to  12^ 
cents  per  kw.  hr. 

Re  Spring  City,  Case  No.  21,  March  26,  1918,  order  granting 
permission  to  change  the  regulations  and  rates  for  electric  service 
in  Spring  City. 

Wiscofisin. — Re  Sturgeon  Bay  Utility  Commission,  Dec.  24,  1917, 
order  authorizing  increase  in  electric  rates. 

Re  Wisconsin  Traction,  Light,  Heat  &  P.  Co»  U-1237,  Feb.  28, 
1918,  order  authorizing  increased  rates  for  wholesale  power  and  sur- 
plus power  to  be  effective  on  and  after  March  1,  and  to  continue  to 
and  including  August  31,  1918. 

Re  Merrillan,  U-1262,  Feb.  28, 1918,  order  authorizing  increase  in 
rates  for  electric  service  in  the  village  of  Merrillan. 

Re  Mauston  Electric  Service  Co.  U-956,  Jordan  v.  Mauston  Elec- 
tric Service  Co.  U-1038,  March  12,  1918,  electric  rates  decreased 
on  complaint  of  consumer. 

Re  Bayfield  Light,  Power  &  Water  Commission,  U-1257,  March  25, 
1918,  increase  in  electric  rates  of  a  municipal  utility  authorized. 

Re  Elroy,  U-1248,  March  30,  1918,  order  authorizing  increase 
m  rates  for  electricity  in  the  city  of  Elroy. 

McGowan  Water,  Light  &  P.  Co.  v.  Janesville  Electric  Co.  U- 
1246,  Milton  Water,  Light  &  P.  Co.  v.  Janesville  Elec.  Co.  TJ-1255, 
March  30,  1918,  schedule  of  reduced  electric  rates  ordered. 

Wyoming.— Re  Douglas  Electric  Light  Co.  No.  70,  March  22, 
P.U.R.IOISC. 
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1918,  order  autiiorizing  increase  in  rates  for  electricity  in  the  city 
of  Douglas. 

IV.  Express, 

New  York,  First  District— ^e  Westco^t  Exp.  Co.  Case  No.  2284, 
April  10,  1918,  order  vacating  suspension  order  of  March  13,  1918, 
relating  to  the  operation  of  the  schedule  of  the  Westcott  Express 
Company,  and  the  changes  specified  in  such  schedule  to  be  allowed 
to  take  effect  April  10,  1918. 

F.  Gas, 

California. — In  Coast  Counties  Gas  &  E.  Co.  Decision  No.  5257, 
Application  No.  3287,  April  1,  1918,  upon  a  showing  that  its  oper- 
ating expenses  had  greatly  increased,  a  revised  schedule  of  rates 
was  established  for  gas  in  the  cities  of  Santa  Cruz,  Watsonville, 
Hollister,  and  Gilroy. 

Illinois,— Be  North  Shore  Gas  Co.  No.  7316,  Dec.  19,  1917,  or- 
der fixing  schedule  of  increased  gas  rates  as  a  measure  of  temporary 
relief  to  overcome  abnormal  war  conditions. 

Be  Citizens  Lighting  Co.  No.  7479,  Feb.  18,  1918,  order  per- 
manently suspending  schedule  I.  P.  U.  C.  1,  proposing  advance  in 
rates  for  gas  service  in  the  cities  of  I^a  Salle  and  Peru. 

Re  Chicago  Heights  Gas  Co.  No.  7694,  Feb.  20,  1918,  increase 
in  gas  rates  authorized  on  account  of  high  cost  of  coal  and  oil. 

Re  Beaverville  Light  &  Utility  Co.  No.  7643,  March  19,  1918, 
order  vacating  suspension  of  increase  in  rates  for  acetylene  gas  serv- 
ice in  the  village  of  Beaverville,  as  stated  in  supplement  to  rate 
schedule  I.  P.  TJ.  C.  1. 

Re  Canton  Gas  &  E.  Co.  No.  7178,  March  20,  1918,  temporary 
increase  in  rates  for  gas  service  in  the  city  of  Canton,  authorized. 

Re  Tiskilwa  Gas  &  E.  Works,  No.  7688,  March  20,  1918,  order 
permanently  suspending  supplement  to  rate  schedule  I.  P.  U.  C.  1, 
increasing  rates  for  general  gas  service  in  the  village  of  Tiskilwa, 
and  specified  schedule  of  rates  ordered  established. 

Re  Valparaiso  Light  Co.  Nos.  1848-3312,  April  12,  1918,  in- 
crease in  gas  rates  in  the  city  of  Valparaiso,  authorized. 

Indiana.— He  Sandusky  Gas  Co.  No.  3738,  April  26,  1918,  order 
authorizing  increase  in  gas  rates. 

Maine.— He  St.  Croix  Gaslight  Co.  U-264,  March  28,  1918,  in- 
crease in  gas  rates  authorized. 

Massachusetts. — Re  East  Boston  Gas  Co.  April  12,  1918,  order 
authorizing  increase  in  gas  rates  from  80  cents  to  96  cents  per 
1,000  cubic  feet. 

Re  Attleboro  Gaslight  Co.  Corp.  April  12,  1918,  order  author- 
P.U.R.1918C. 
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izing  increase  in  gas  rates  from  $1  to  $1.1S  per  1,000  cubic  feet 
for  the  duration  of  war. 

Be  Lawrence  Gas  Co.  April  12,  1918,  order  authorizing  increase 
in  gas  rates  from  85  cents  to  95  cents  per  1,000  cubic  feet  for  the 
duration  of  war. 

^ew  Jersey, — Re  Washington  Gas  Co.  April  1,  1918,  order  au- 
thorizing increase  in  gas  rates. 

New  York,  Second  District, — Ee  Northern  Westchester  Light  Co. 
G-18,  Jan.  21,  1918,  approval  of  amendment  to  general  schedule 
for  gas,  establishing  regulation  relative  to  Federal  Fuel  Adminis- 
tration Orders. 

Ee  Peekskill  Lighting  &  R.  Co.  G-19,  Jan.  21,  1918,  approval 
of  amendment  to  general  schedule  for  gas,  establishing  regulations, 
relative  to  Federal  Fuel  Administration  Orders.    * 

Re  Cr}'8tal  City  Gas  Co.  G-20,  Jan.  23,  1918,  approval  of  amend- 
ment of  general  schedule  for  gas,  revising  service  classification  No. 
4,  and  establishing  a  rate  of  45  cents  per  1,000  cubic  feet,  and  a 
minimum  charge  of  45  cents  per  month  with  a  discount  of  5  cents 
per  1,000  cubic  feet,  or  5  cents  per  month  if  minimum  charge  is 
assessed  on  all  bills  paid  on  or  before  the  10th  of  the  month  follow- 
ing month  in  which  gas  is  consumed. 

Re  Homer  &  C,  Gaslight  Co.  G-21,  Jan.  24,  1918,  approval  of 
amendment  to  general  schedule  for  gas,  revising  service  classifica- 
tion No.  1. 

•  Re  Homer  &  C.  Gaslight  Co.  G-22,  Jan.  26,  1918,  approval  of 
amendment  to  general  schedule  for  gas,  eliminating  from  service 
classification  No.  2  therein,  the  monthly  service  charge  of  50  cents. 

Re  Iroquois  Natural  Gas  Co.  G-23,  Jan.  30,  1918,  approval  of 
amendment  to  general  schedule  for  gas,  continuing  rates  and  regu- 
lations now  in  effect.. 

Wisconsin, — Re  Wisconsin  Trust  Co.  Dec.  31,  1917,  order  auth- 
orizing Receiver  of  Menomonee  Gas  Company  to  increase  gas  rates 
in  Menomonee. 

Re  Oneida  Gas  Co.  TJ-1259,  Feb.  25,  1918,  order  authorizing 
increase  in  gas  rates  in  the  city  of  Rhinelander. 

Re  Wisconsin  Valley  Electric  Co.  U-1219,  Feb.  27,  1918,  sched- 
ule of  emergency  gas  rates  authorized. 

Re  Citizens  Gas  Co.  TJ-1289,  March  1,  1918,  order  authorizing 
increase  in  rates. 

Re  Cambria,  TI-1260,  March  12,  1918,  order  authorizing  increase 
in  rates  from  $2  to  $3  per  1,000  cubic  feet  of  natural  gas. 

Vl>  Natural  Gae. 

California, — ^Whittier  v.  Southern  Counties  Gas  Co.  Decision  No. 
4831,  Case  No.  1049,  Nov.  9,  1917,  order  establishing  new  schedule 
of  gas  rates,  present  rates  held  to  be  discriminatory. 
P.U.R.1918C. 
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01dahoma.—Re  Bartlesville  Gtis  &  Oil  Co.  Cause  No.  2596. 
Order  No.  1392,  March  15,  1918,  order  authorizing  increase  in  gas 
rates  in  the  city  of  Bartlesville. 

West  Virginia, — Re  West  Virginia  Traction  &  E.  Co.  Case  No. 
568,  Oct.  29,  1917,  order  granting  permission  to  change  rates  for 
natural  gas. 

Ee  Light,  Fuel  &  P.  Co.  Cases  Nos.  564,  555,  Dec.  1,  1917,  order 
authorizing  increase  in  rates  for  natural  gas. 

VII.  BaUroads, 

a.  Demurrage, 

Arizona, — Ee  Uniform  Eules  for  Demurrage,  Docket  No.  74, 
Feb.  25,  1918,  establishment  of  imiform  rules  for  demurrage  and 
reciprocal  demurrage  for  all  standard  gage  railroads  doing  business 
in  Arizona. 

Missouri, — Ee  Demurrage  Charges,  Case  No.  1432,  Jan.  7,  1918, 
order  assessing  demurrage  charges  of  the  Director  General  of  Rail- 
roads. 

Oklahoma. — ^Be  Demurrage  Bates  for  Cars  engaged  in  Intrastate 
Traffic,  Cause  No.  2771,  Order  No.  1373,  Feb.  7,  1918,  order  estab- 
lishing demurrage  rates  for  cars  engaged  in  intrastate  traffic  in 
Oklahoma. 

Pennsylvania, — Ee  Demurrage  Charges  on  Eailroads,  General 
Order  No.  16,  Feb.  5,  1918,  order  directing  all  railroad  companiefS 
to  file  and  publish  on  one  day's  notice  to  the  public  and  Pennsyl- 
vania Commission,  supplements  to  tariffs  providing  for  the 
demurrage  rules,  regulations,  and  charges. 

Wisconsin, — Central  Wisconsin  Supply  Co.  v.  Chicago  &  N.  W.  R. 
Co.  R-2283,  April  8,  1918,  order  fixing  amount  of  accrued  de- 
murrage. 

b.  Freight, 

Arizona,— "Re  Atchison,  T.  &  S.  F.  R.  Co.  Docket  No.  493,  March 
5,  1918,  order  granting  authority  to  establish  rates  on  Feeder  sheep 
and  to  cancel  certain  rates  on  live  stock. 

California. — Pacific  Portland  Cement  Co.  v.  Tidewater  S.  R.  Co, 
Decision  No.  4800,  Case  No.  1'129,  Oct.  29,  1917,  order  establishing 
joint  rates  and  directing  defendants  to  refund  difference  between 
rates  thus  established  and  those  collected  on  shipments  moving 
since  February  23,  1917. 

Webster  v.  Atchison,  T.  &  S.  F.  R.  Co.  Decision  No.  4820,  Case 
No.  1133,  Nov.  7,  1917,  petition  that  carrier  be  compelled  to  accept 
through  rate  of  49  craits  per  100  pounds  from  Stockton  to  Los 
Angeles  to  Needles,  dismissed. 
P.U.R.1918C. 
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Illinois.— Be  New  York,  C.  &  St.  L.  R.  Co.  No.  6420,  Feb.  20, 
1918,  order  vacating  suspension  of  proposed  advance  in  minimum 
weight  on  grain  and  grain  products  as  stated  in  Supplement  No.  13 
to  Tariff  G.  F.  D.  No.  32-M. 

Great  Northern  Ref.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  No.  7052, 
Feb.  20,  1918,  order  directing  railroad  company  to  establish  a  rate 
not  to  exceed  3  cents  per  100  pounds,  applicable  on  petroleum  and 
petroleum  products  moving  in  carload  or  tank  load  lots  from  Joliet 
to  Chicago. 

Re  Wabash  R.  Co.  No.  7067,  Feb.  20,  1918,  order  relieving  rail- 
way company  from  Section  40  of  the  Public  Utilities  Law  and 
authorizing  the  filing  with  Commission  of  a  schedule  stating  freight 
rates  applicable  on  classes  and  live  stock  between  Chicago  and  inter- 
mediate points. 

Re  Galeeburg  &  K.  Electric  R.  Co.  No.  7171,  Feb.  20,  1918,  order 
vacating  suspension  of  the  proposed  advanced  rates  for  the  trans- 
portation of  all  commodities,  as  stated  in  local  freight  distance 
Tariff  No.  3-0. 

Re  Chicago  &  E.  I.  R.  Co.  No.  7208,  Feb.  20,  1918,  order  perma- 
nently suspending  proposed  advanced  rates  for  the  transportation 
of  railway  material  and  rail  fastenings,  as  stated  in  items  95-B  and 
100-B,  in  Supplement  No.  3  to  Freight  Tariff  No.  80,100. 

Re  Joliet  &  E.  Traction  Co.  No.  7433,  Feb.  20,  1918,  order 
permanently  suspending  that  portion  of  Supplement  No.  1  to 
Tariff  I.  P.  XT.  C.  No.  2,  relative  to  advance  in  rates  for  the  trans- 
portation of  bread  in  baskets  or  packages. 

Re  Wabash  R.  Co.  No.  7633,  Feb.  20,  1918,  order  vacating  sus- 
pension of  proposed  advance  in  rates  on  coal,  as  stated  in  Supple- 
ment No.  41  to  Tariff  No.  14,140. 

Re  Illinois  Terminal  R.  Co.  T^398,  March  6,  1918,  approval  of 
joint  Freight  Tariff  G.  E.  D.  No.  8003,  proposing  advance  in  rates 
for  the  transportation  of  coal. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  T-399,  March  6,  1918,  approval 
of  Supplement  No.  3  to  Tariff  No.  8224-B,  increasing  class  rates 
as  stated  in  Supplement  No.  3  to  Tariff  No.  8224-B. 

Re  Illinois  C.  R.  Co.  T-401,  March  5,  1918,  approval  of  Supple- 
ment No.  5  to  Tariff  No.  4653-A,  canceling  commodity  rates  on 
sugar  from  Mounds  to  stations  in  Illinois. 

Re  Pennsylvania  R.  Co.  T-402,  March  19,  1918,  approval  of 
Supplement  No.  3  to  Tariff  I.  P.  TT.  C.  F-272,  proposing  cancela- 
tion of  rates  on  gravel  from  Bemice. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  T-403,  March  19,  1918,  approval 
of  Supplement  No.  44  to  Freight  Tariff  No.  9065,  proposing  can- 
celation of  rates  on  salt. 

Re  Chicago  &  A.  R.  Co.  T-404,  March  19,  1918,  approval  of 
P.U.R.1918C.  63 
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TariflE  No.  665-D,  proposing  advance  in  rates  on  various  commodi- 
ties. 

Ee  Chicago  &  N.  W.  R.  Co.  T-405,  March  19,  1918,  approval  of 
Supplement  No.  10  to  Tari£E  G.  P.  D.  No.  15725,  proposing  advance 
on  minimum  weight  products. 

Re  Chicago,  R.  I.  &  P.  R.  Co.  1st  Supplemental  Order  7268, 
March  19,  1918,  order  approving  Supplement  No.  36  to  Freight 
Tariff  No.  27321-A,  proposing  advanced  rates  for  the  transportation 
of  brick. 

Re  Illinois  Traction  System,  T--406,  April  1,  1918,  approval  of 
Supplement  No.  5  to  Freight  Tariff  No.  194-E,  covering  the  absorp- 
tion of  drayage  charges  at  Peoria. 

Re  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  T-408,  April  1,  1918,  ap- 
proval of  Supplement  2  to  Tariff  I.  P.  U.  C.  p.  309,  proposing 
advance  in  rates  on  binders'  board,  leather  board,  leather  heeling, 
and  pancake,  and  live  stock. 

Re  Baltimore  &  0.  C.  T.  R.  Co.  No.  5864,  April  1,  1918,  order 
vacating  suspension  of  proposed  advance  in  rates  for  the  transporta- 
tion of  crushed  stone  as  stated  in  Tariff  I.  P.  U.  C.  No.  19. 

Re  Chicago  &  E.  I.  R.  Co.  No.  6188,  Supplemental  Orders  1  to 
6,  April  1,  1918,  order  permanently  suspending  specified  tariff, 
applying  on  shipments  of  live  stock. 

Re  Michigan  C.  R.  Co.  No.  7579,  April  1,  1918,  order  vacating 
sufipension  of  proposed  advance  in  rates  on  iron  and  steel  articles, 
as  stated  in  Supplement  No.  49  to  Tariff  G.  F.  D.  No.  9251-C. 

Re  Chicago  &  A.  R.  Co.  No.  7658,  April  1,  1918,  order  vacating 
suspension  of  proposed  advance  in  charges  for  feeding  and  caring 
for  live  stock  at  Roadhouse  Stock  Yards,  as  stated  in  Supplement 
No.  4  to  Tariff  No.  28-C. 

Louisiana.— Bjq  Morgan's  L.  &  T.  R.  A  S.  S.  Co.  No.  2745,  Order 
No.  2196,  March  20,  1918,  order  authorizing  the  adoption  of 
Western  Classification  No.  55  and  Supplement  No.  1  thereto,  for 
Louisiana  intrastate  traffic. 

Maine.— "Re  Bangor  &  A.  R.  Co.  R.  R.  380,  Murch  9,  1918,  order 
granting  permission  to  publish  and  file  Tariff  P.  XJ.  C.  No.  516, 
applying  on  round  hardwood  in  carloads,  from  Alton,  Medford,  and 
South  La  Grange,  to  West  Siding. 

Re  Bangor  &  A.  R.  Co.  R.  R.  384,  March  25,  1918,  order  author- 
izing the  publication  of  local  commodity  tariff  applying  on  hard- 
wood hearts  in  carloads,  from  Patten  to  West  Siding. 

Re  Maine  C.  R.  Co.  R.  R.  386,  March  26,  1918,  order  granting 
permission  to  publish  and  file  certain  tariffs  of  increased  rates  on 
less  than  statutory  notice. 

Re  Boston  &  M.  R.  Co.  R.  R.  385.1,  March  27,  1918,  order  grant- 
ing permission  to  publish  and  file  certain  increased  freight  rates  on 
less  than  statutory  notice. 
P.U.R.1918C. 
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Be  Eastern  S.  S.  Lines,  U-279,  March  27,  1918,  order  granting 
permission  to  publish  and  file  necessary  tariffs  or  amendments  to 
existing  tariffs,  increasing  intrastate  rates  for  the  state  of  Maine  to 
the  extent  allowed  by  the  Interstate  Commerce  Commission. 

Re  Grand  Trunk  R.  System,  R.  R.  394.1,  Api^il  4,  1918,  order 
granting  permission  to  railway  company  to  publish  and  file  neces- 
sary tariffs  and  amendments  to  current  tariffs,  thereby  advancing 
intrastate  rates  in  the  state  of  Maine  to  the  extent  authorized  by 
the  Interstate  Commerce  Commission. 

Re  Canadian  P.  /R.  Co.  B.  R.  395,  April  8,  1918,  order  granting 
permission  to  railway  company  to  publish  and  file  necessary  tariffs 
or  amendments  to  current  tariffs  thereby  advancing  intrastate  rates 
to  the  same  extent  as  allowed  in  the  Interstate  Commerce  Commis- 
sion's specified  orders. 

Re  Maine  Coast  Co.  U-280,  April  8,  1918,  order  granting  per- 
mission to  publish  and  file  necessary  amendments  to  tariffs  applica- 
ble to  the  state  of  Maine  and  increasing  rates  to  the  extent  as  allowed 
by  the  Interstate  Commerce  Commission. 

Re  Maine  Coast  Co.  U-280,  1,  April  9,  1918,  order  granting  per- 
mission to  establish  class  rates  between  Portland,  Eastport,  and 
Lubec,  on  less  than  statutory  notice. 

Michigan, — Lansing  Chamber  of  Commerce  v.  Michigan  C.  R. 
Co.  I.  &  S.  Docket  No.  1173,  March  12,  1918,  order  dismissing  com- 
plaint alleging  that  the  charge  which  respondents  proposed  to  make 
effective  for  the  transportation  of  coke  from  Detroit  to  Lansing  was 
excessive  and  unreasonable,  dismissed. 

Central  Paper  Co.  v.  Ann  Arbor  R.  Co.  D-1236,  March  20,  1918, 
order  directing  respondent  to  publish,  file,  and  make  effective, 
amended  tariffs  relative  to  the  transportation  of  pulpwood  to 
Muskegon. 

Ross  &  Wentworth  v.  Michigan  C.  R.  Co.  D-1057,  D-1077,  March 
22,  1918,  order  declaring  that  the  intrastate  rates  of  respondent  car- 
riers for  the  transportation  of  mill  wood,  and  slab  wood  now  in 
effect  are  not  excessive,  and  that  the  minimum  of  50,000  poimds 
per  car,  except  where  loaded  to  usable  capacity  where  the  actual 
weight  will  apply,  but  in  no  case  less  than  40,000  is  not  unreasonable 
when  applied  to  the  loading  of  fuel  or  hard  body  wood,  but  in  the 
case  of  soft  slab  wood  and  mill  wood  should  be  reduced  to  40,000 
and  35,000  pounds  respectively. 

Re  Michigan  carriers  for  Authority  to  Increase  Commodity  Rates, 
D-1248,  March  22,  1918,  order  authorizing  all  common  carriers 
operating  in  Michigan  to  increase  commodity  rates. 

Embury  Martin  Lumber  Co.  v.  Duluth,  S.  S.  &  A.  R.  Co.  D-1216, 
April  23,  1918,  order  directing  railroad  company  to  file  supplement 
to  Tariff  M.  R.  C.  1135,  reducing  rates  for  the  transportation  of 
P.U.R.1938C. 

Digitized  by 


Google 


Wa  APPENDIX. 

logs  from  4  cents  to  3  cents  per  100  pounds  from  points  on  its  lincr 
not  exceeding  40  miles  from  Mackinaw  City. 

Mississippi.— Re  Gulf,  M.  &  N.  R.  No.  4483,  March  6,  1918, 
order  authorizing  the  cancelation  of  certain  specified  tariffs  appl3ring 
on  furniture  from  New  Albany  to  various  points  within  the  state. 

Re  Mobile  &  0.  R.  Co.  No.  4491,  April  2,  1918,  order  authorizing 
railroad  company  to  cancel  M.  &  0.  Tariff  5817,  providing  for 
transit  privileges  on  cottonseed  cake  and  hulls  at  Meridian. 

Missouri, — In  Re  Suspension  &  Investigation  of  Schedules  & 
Tariffs,  Case  No.  1207,  July  7,  1917,  an  advance  of  the  minimum 
weight  on  lime  per  car  from  24,000  to  30,000  pounds  on  specific 
lates  for  local  and  joint  line  transportation  where  such  rates  were 
lower  than  maximums  theretofore  prescribed,  were  found  justified 
by  the  necessity  for  loading  of  cars  as  heavily  aa  business  would 
permit,  and  where  the  record  shows  the  average  loading  to  be  far 
in  excess  of  the  proposed  minimum. 

Re  St.  Louis  &  S.  F.  R.  Co.  Case  No.  1166,  Sept.  25,  1917,  appli- 
cation  to  increase  intrastate  rates  on  coal  from  a  field,  partly  within 
and  partly  witiiout  the  state,  in  order  to  conform  with  interstate 
rates  increased  through  action  by  the  carriers  subsequent  to  a 
previous  order  equalizing  such  rates  on  intrastate  and  interstate 
traffic,  denied,  and  previous  order  of  equalization  canceled. 

Re  Missouri  P.  R.  Co.  Case  No.  1300,  Nov.  17,  1917,  rates  pre- 
scribed as  applicable  upon  fiour,  meal,  bran,  mill  stuff,  shorts,  mid- 
dlings, grain  screenings,  and  ground  feed,  held  applicable  upon  all 
grain  products,  grain  screenings,  ground  feeds,  and  mixed  feeds  con- 
taining grain  products  with  other  commodities  listed  as  taking  wheat 
rates,  wheat  flour  rates,  or  com  rates  in  Item  410-G  of  Agent  Boyd's 
P.  S.  C.  Mo.  No.  43. 

Re  Missouri  P.  R.  Co.  Case  No.  1260,  March  29,  1918,  order 
canceling  Missouri  Pac.  R.  R.  Co.,  P.  S.  C.  Mo.  Tariff  No.  591,  pro- 
viding for  an  extension  of  the  mileage  schedule  of  class  x^ates  for 
distances  between  400  and  500  miles. 

Nebraska. — Re  Nebraska  Roads,  Application  No.  3501,  April  8, 
1918,  order  authorizing  the  cancelation  of  specific  items  relative 
to  the  application  of  cattle  rates  to  mixed  carloads  of  cattle  and 
cow  ponies,  same  to  be  effective  from  and  after  publication  and  filing 
with  the  Commission  of  a  lawful  tariff  therefor. 

New  Hampshire. — He  Claremont  R.  &  Light  Co.  Order  No.  735, 
D-438,  March  6,  1918,  order  authorizing  filing  a  new  schedule  of 
freight  rates  providing  for  a  20  per  cent  increase  on  all  charges 
provided  for  in  schedule  now  in  effect. 

New  Jersey. — Bahrenburg  v.  Pennsylvania  R.  Co.  March  26, 1918, 
proposed  schedule  of  increased  rates  on  ice  disapproved  but  increases 
represmting  an  advance  of  5  per  cent  or  more,  authorized. 

New  York,  Second  District. — Re  Pennsylvania  R.  Co,  No.  6905, 

P.U.R.1918C. 
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Jan.  2,  1918,  approval  of  Tariff  A.*  A.  P.  S.  C.  No.  119,  governing 
diversions  in  transit  and  reconsignments  of  coal  and  coke,  carloads. 

Be  New  York  C.  B.  Co.  No.  6906,  Jan.  3,  1918,  approval  of  P.  S. 
C.  N.  Y.  C.  C.-39,  by  making  tariff  applicable  to  bituminous  coal. 

Be  New  York  C.  B.  Co.  No.  6907,  Jan.  4,  1918,  approval  of 
Supplement  No.  28  to  P.  S.  C.  N.  Y.  C.  No.  2648,  establishing 
regulations  providing  for  the  acceptance  of  shipments  of  high 
explosives. 

Be  New  York  C.  B.  Co.  No.  6908,  Jan.  5,  1918,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3538,  establishing  rates  applying  on  ♦carioad  ship- 
ments of  cord  wood. 

Be  Erie  B.  Co.  No.  6909,  Jan.  7,  1918,  approval  of  Supplement 
No.  10  to  P.  S.  C.  No.  3677,  establishing  rates  on  petroleum  oils  and 
petroleum  products. 

Be  New  York  C.  B.  Co.  No.  6910,  Jan.  8,  1918,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  3649,  establishing  rates  to  apply  on  shipments 
of  fluid  milk. 

Be  New  York  C.  B.  Co.  No.  6911,  Jan.  8,  1918,  approval  of 
Supplement  No.  2  to  P.  S.  C.  N.  Y.  C.  No.  3613,  applying  on  iron 
and  steel  articles  for  the  purpose  of  adding  the  West  Shore  Bailroad 
to  said  tariff  as  a  pari:icipating  carrier. 

Be  Deer  Biver  B.  Corp.  No.  6913,  Jan.  9,  1918,  approval  of  P. 
S.  C.  No.  4,  establishing  a  local  freight  tariff  of  commodity  rates 
applying  in  either  direction  between  Carthage  and  State  Boad. 

Be  New  York  C.  B.  Co.  No.  6914,  Jan.  9,  1918,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  3550,  establishing  a  tariff  schedule  to  apply  on 
shipments  of  pulp  wood. 

Be  All  Carriers  by  Bailroad,  No.  6915,  Jan.  10,  1918,  approval 
of  tariff  schedules  amending  demurrage  rules,  regulations,  and 
charges. 

Be  Delaware  &  H.  Co.  No.  6916,  Jan.  10,  1918,  approval  of 
Supplement  No.  12  to  P.^S.  C.  No.  3155,  establishing  rates  to  apply 
on  wood  and  logs. 

Be  New  York  C.  B.  Co.  No.  6918,  Jan.  — ,  1918,  approval  of 
supplement  canceling  schedules  of  rates  now  on  file  with  Commis- 
sion containing  rules  and  regulations  governing  diversion  and 
reconsignmerit  of  carload  freight. 

Be  Delaware  &  N.  B.  Co.  No.  6919,  Jan.  11,  1918,  order  approv- 
ing supplements  to  freight  tariff  relative  to  demurrage  charges. 

Be  West  Shore  B.  Co.  No.  6921,  Jan.  12, 1918,  approval  of  supple- 
ment No.  24  to  P.  S.  C.  W.  S.  No.  641,  reissuing  said  tariff  without 
change  except  to  establish  as  new  matter,  as  to  New  York  intrastate 
traffic,  all  items  shown  on  page  7  of  Supplement  No.  18. 

Be  New  York  C.  B.  Co.  No.  6922,  Jan.  14,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3554,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  pulp  wood. 
P.U.R.1918C. 
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Be  Electric  Railroad  Cos.  No:  6923,  Jan.  14,  1918,  approval  of 
tarijff  schedules  of  demurrage  and  car  service  charges  and  regula- 
tions. 

Re  Buffalo,  R.  &  P.  R.  Co.  No.  6924,  Jan.  17,  1918,  order  amend- 
ing Freight  Tariff  P.  S.  C.  2  N.  Y.  No.  1077,  estabUshing  rates  on 
logs. 

Re  New  York  C.  R.  Co.  No.  6926,  Jan.  19,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3561,  establishing  rates  to  apply  on  shipments 
of  pulp  wood. 

Re  New  York  C.  R.  Co.  No.  6927,  Jan.  22,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3562,  establishing  schedule  of  rates  to  apply  cm 
shipments  of  milk. 

Re  New  York  C.  R.  Co.  No.  6928,  Jan.  22,  1918,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  3565,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  cordwood. 

Re  New  York  C.  R.  Co.  No.  6929,  Jan.  22,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3566,  establishing  a  schedule  of  rates  to  apply 
on  cordwood. 

Re  Greenwich  &  J.  R.  Co.  No.  6930,  Jan.  22,  1918,  approval 
of  P.  S.  C.  No.  428,  canceling  schedule  applying  on  fluid  milk,  in 
Tariff  P.  S.  C.  2  N.  Y.  No.  424,  and  establishing  without  change 
the  rates  and.  regulations  formerly  contained  in  Tariff  P.  S.  C.  2 
N.  Y.  411. 

Re  New  York  C.  R.  Co.  No.  6932,  Jan.  25,  1918,  approval  of 
Supplement  No.  42  to  P.  S.  C.  N.  Y.  C.  No.  2483,  and  Supplement 
No.  14  to  P.  S.  C.  No.  46,  being  amendment  to  schedules  contain- 
ing lighterage  and  terminal  regulations  in  New  York  Harbor. 

Re  New  York  C.  R.  Co.  No.  6934,  Jan.  26,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3567,  establishing  a  schedule  to  apply  on 
carload  shipments  of  cordwood. 

Re  New  York  C.  R.  Co.  No.  6935,  Jan.  26,  1918,  approval  of  P. 
S.  C.  N.  Y.  C.  No.  3571,  establishing  a  schedule  of  rates  to  apply 
on  carload  shipments  of  cordwood. 

Re  Delaware  &  H.  Co.  No.  6936,  Jan.  26,  1918,  approval  of 
Supplement  No.  20  to  P.  S.  C.  No.  3301,  establishing  a  schedule  of 
rates  to  apply  on  shipments  of  iron  ore. 

Re  New  York  C.  R.  Co.  No.  6937,  Jan.  29,  1918,  approval  of  P.  S. 
C.  N.  Y.  C.  No.  3570,  establishing  a  schedule  of  rates  to  apply  on 
carload  shipments  of  fluid  milk. 

Re  New  York  C.  R.  Co.  No.  6938,  Jan.  29,  1918,  approval  of 
P.  S.  C.  N.  Y.  C.  No.  3569,  establishing  schedule  of  rates  to  apply 
on  shipments  of  condensed  milk. 

Ohio. — Re  Special  Permission  No.  632,  April  4,  1918,  order  grant- 
ing special  permission  to  file  increased  rates  on  commodities  ef- 
fective on  less  than  statutory-  notice. 

Oregon.— Re  Southern  P.  Co.  F-708,  P.  S.  C.  Or.  Order  No.  345, 
P.U.R.1918C. 
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March  6,  1918,  order  granting  relief  to  railroad  company  from  the 
requirements  of  section  6890  of  Lord's  Oregon  Laws  as  amended  by 
chapter  165  of  the  Law§  of  Oregon  for  1917^  relative  to  the  posting 
of  changes  in  rate  schedules. 

Rliode  Island.— He  Xew  York,  N.  H.  &  H.  R.  Co.  No.  403,  March 
21,  1918,  order  approving  supplement  to  various  commodity  tariffs 
for  the  purpose  of  advancing  commodity  rates  on  cement,  lumber, 
and  forest  products,  one  cent  per  100  pounds  for  the  purpose  of 
advancing  commodity  rate,  15  per  cent  in  all  other  cases,  except 
those  applicable  on  bituminous  coal,  coke,  iron  ore,  and  ice. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  404,  April  25,  1918,  order 
approving  Freight  Tariff  R.  I.  P.  U.  C.  No.  398,  for  the  purpose 
of  revising  the  rules  governing  diversion  and  reconsignment  of  ship- 
ment. 

^"South  Dakota, — Re  Railway  Cos.  Transacting  Business  in  South 
Dakota,  Docket  No.  542,  March  28,  1918,  order  relieving  railway 
companies  from  applying  on  intrastate  shipments  of  stock  cattle 
or  stock  sheep  taking  75  per  cent  of  the  fat  cattle  or  single  line 
distance  tariff  rate,  the  provision  of  80  per  cent  joint  freight  rate 
order. 

Texas.— Re  Rio  Grande  &  E.  P.  R.  Co.  Circular  No.  5234,  March 
7,  1918,  order  amending  Commodity  Tariff  No.  4-B,  by  adding  to 
section  2  thereof  as  established  by  circular  No.  5101,  exception  No. 
4,  rates  to  apply  on  small  sized  coal,  crushed  bond,  bone,  nut,  duff, 
washed  duff,  and  slack,  from  Nimera,  Darwin,  Dolores  and  Dull 
Washer  to  Laredo. 

Re  San  Antonio  &  A.  P.  R.  Co.  Application  No.  461,  Authority 
No.  333,  March  13,  1918,  order  establishing  rates  to  apply  on  freight 
originating  at  San  Antonio  and  destined  to  Bergs,  or  originating 
at  Bergs  and  destined  to  San  Antonio,  on  account  of  the  United 
States  Aviation  Camp  at  Brooks  Field. 

Circular  No.  5236,  amending  Commodity  Tariff  No.  8-A,  March 
12,  1918,  order  amending  Commodity  Tariff  No.  8-A  by  inserting 
the  words  "for  slaughter''  after  the  word  "hogs"  in  Table  No.  2, 
§  1  of  said  Tariff. 

Circular  No.  5237,  March  14,  1918,  order  amending  Commodity 
Tariff  No.  34  applying  on  lumber  and  articles  taking  lumber  rates 
in  carloads,  from  points  on  the  East  Texas  &  Gulf  Railway  to  Beau- 
mont, Orange,  Sabine,  Sabine  Pass,  and  Port  Arthur. 

Re  Circular  No.  5238,  March  14,  1918,  order  establishing  rates 
to  apply  on  all  shipments  of  freight  between  Texas  points  and  Kellv 
Field. 

Re  San  Antonio,  U.  &  G.  R.  Co.  Circular  No.  5239,  March  15, 
1918,  order  amending  Commodity  Tariff  No.  38-A,  by  re-establish- 
ing item  6  thereof,  applying  on  ice  in  carloads,  minimum  weight 
P.U.R.1918C. 
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10,000  pounds  per  car,  for  the  purpose  of  icing  or  re-icing  refrig- 
erator cars. 

Re  Jeflferson  &  N.  W.  R.  Co.  Circular  No.  5241,  March  25,  1918, 
order  amending  Commodity  Tariflp  No.  34,  by  adding  item  in  refer- 
ence to  hewn  or  sawed  pine  cross  ties,  all  kinds,  in  carloads,  between 
points  on  the  Jefferson  &  Northwestern  Railway. 

Re  Circular  No.  5242,  March  29,  1918,  order  amending  Com- 
modity Tariff  No.  34,  relating  to  rates  on  lumber  and  articles  sub- 
ject to  lumber  rates. 

Re  Circular  No.  5244,  April  15,  1918,  order  directing  specified 
railroad  company  to  observe  and  apply  specified  rules  and  regulations 
prescribed  by  and  embodied  in  Texas  Lines  Tariff  No.  2-C,  issued 
by  A.  C.  Fonda,  agent,  under  date  of  March  ^,  1918. 

Re  Mileage  Table  No.  6,  April  15,  1918,  approval  of  Supplements 
Nos.  2,  5,  7,  8  and  9  to  mileage  table  No.  6,  containing  tables  of 
mileage  between   specified   railroad   stations  in  Texas. 

Re  Dayton-Goose  Creek  R.  Co.  Circular  No.  5245,  April  23,  1918, 
order  granting  authority  for  the  adoption  of  specified  regulations  to 
govern  in  the  transportation  of  classes  and  commodities,  in  carloads 
and  less  as  specified,  locally  and  jointly  between  points  on  the  Dayton- 
Goose  Creek  Railway  Company. 

Virginia. — ^Re  Virginia-Carolina  R.  Co.  Case  No.  611,  April  18, 
1918,  order  authorizing  railroad  company  to  increase  class  rates,  cer- 
tain commodity  rates,  and  baggage  car  rates. 

West  Virginia. — Re  Winifrede  R.  Co.  Case  No.  606,  Nov.  16, 

1917,  order  authorizing  increased  rates  in  coal  in  carload  lots  from 
Winifrede  mines  to  Winifrede  Junction,  as  a  temporary  relief  against 
the  abnormal  conditions  due  to  the  war. 

Wisconsin.— Re  Chicago,  M.  &  St.  P.  R.  Co.  R-2331,  March  30, 

1918,  order  granting  permission  to  file  tariff  putting  in  force  a  rate 
of  1  cent  per  100  pounds  in  carloads,  minimum  60,000  pounds  for 
switching  rates  on  coal. 

e.  Passenger, 

Illinois.— Re  Chicago,  R.  I.  &  P.  R.  Co.  No.  5681,  Feb.  20,  1918, 
order  vacating  that  portion  of  the  Commission  order  heretofore 
entered  by  the  Commission  involving  advanced  one-way  ticket  rates 
and  conductors  fares,  as  stated  in  Suburban  Passenger  Tariff  No.  3. 

Golden  v.  Chicago  &  N.  W.  R.  Co.  No.  7465,  March  6,  1918, 
petition  for  the  creation  of  a  new  and  lower  passenger  rate  to  not 
more  than  1  cent  per  mile  for  soldiers  and  sailors,  dismissed,  it  ap- 
pearing that  the  power  to  prescribe  a  passenger  classification  which 
would  provide  for  a  reduced  fare  for  sailors  and  soldiers  does  not 
lie  within  the  jurisdiction  of  the  Illinois  Commission. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  T-407,  April  1, 1918,  approval 
P.U.R.1918C.  ^  I 
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of  Supplement  No.  2  to  circular  B-8456,  approving  proposed  advance 
in  passenger  fares. 

Maine.— Re  Maine  C.  B.  Co.  E.  B.  383.1,  March  25,  1918,  order 
granting  permission  to  file  an  amendment  to  Tariff  M.  P.  U.  C.  No. 
P-511,  so  as  to  show  the  fare  from  Bath  to  Freeport  as  50  cents. 

New  Yoi'lc,  Second  District, — Be  Orange  County  Traction  Co.  No. 
6912,  Jan.  8, 1918,  approval  of  P.  S.  C,  No.  16,  establishing  a  passen- 
ger fare  of  10  cents  per  capita  to  apply  in  either  direction  between 
points  on  the  Orange  County  Traction  Company's  Newburg  City  and 
Ualmville  divisions  and  New  Windsor,  N.  Y. 

Virginia,— Rq  Interstate  B.  Co.  Case  No.  709,  April  18,  1918, 
order  authorizing  increase  in  passenger  rates. 

d,  SvHtching. 

Illinois,— lie  Ilinois  Traction  System,  Nos.  7203,  7206,  Jan.  2y, 
1918,  order  vacating  suspension  of  proposed  advanced  rates  as  stated 
in  Supplement  No.  1  to  Freight  Tariff  No.  194-E,  I.  P.  U.  C.  No. 
119,  and  Supplement  No.  C  to  Freight  Tariff  No.  156-1, 1.  P.  U.  C. 
No.  120. 

Re  Waukegan  &  M.  Valley  R  Co.  T-400,  March  5,  1918,  approval 
of  local  and  proportional  Freight  Tariff  No.  3,  increasing  switching 
rates. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  7679,  March  11,  1918,  order 
vacating  that  portion  of  suspension  of  the  proposed  advances  in 
rates  for  switching  service  involved  in  item  15-A  of  Supplement  No. 
7  to  Tariff  G.  F.  0.  No.  1921-E,  insofar  as  such  suspension  involves 
the  use  of  freight  house  facilities. 

Be  Lowrey,  No.  7680,  March  11,  1918,  order  vacating  that  portion 
of  the  suspension  of  the  proposed  advance  in  rates  for  switching 
service  involved  in  items  185-A  and  187-A  of  Supplement  No.  7 
to  Tariff  No.  20-J,  insofar  as  such  suspension  involves  the  use  of 
freight  house  facilities. 

Mississippi, — Be  Mississippi  C.  B.  Co.  No.  4492,  April  2,  1918, 
order  authorizing  railroad  company  to  apply  switching  rates  as  pub- 
lished in  Supplement  12,  to  M.  C.  Tariff  No.  50-D,  on  all  non- 
competitive shipments  for  Camp  Shelby,  that  moved  prior  to  ef- 
fective date  of  tariff. 

Nebraska. — Be  Union  P.  B.  Co.  Application  No.  3469,  April  5, 
1918,  order  authorizing  amendment  to  U.  P.  G.  F.  0.  No.  1130,  in 
the  matter  of  the  absorption  of  switching  charges. 

Wisconsin, — Monroe  County  Teleph.  Co.  v.  Chicago,  M.  &  St.  P. 
B.  Co.  B-2238,  Feb.  19,  1918,  order  requiring  respondent  carriers 
to  discontinue  a  charge  based  on  distance  tariff  rates  for  ^witching 
between  their  team  and  interchange  tracks  at  Sparta  in  connection 
with  line  haul  transportation^  and  to  substitute  a  switching  charge 
of  $2  per  car  therefor. 
P.U.R.1W8C. 


Digitized  by 


Googje 


1002  APPEJSDIX. 

VIII,  Steamboats, 

California. — Re  California  Nav.  &  Improv.  Co.  Decision  No. 
4969,  Application  Xo.  2930,  Dec.  17,  1917,  pennission  granted  to 
increase  rates  by  approximately  15  per  cent,  provided  that  no  rates 
to  any  points  be  increased  beyond  the  rail  rate  between  San  Fiancisco 
and  common  rail  points  to  Stockton  and  common  rail  points. 

Louisiana.— Re  Carter  Packet  Co.  No.  2760,  Order  No.  2202, 
April  18,  1918,  order  granting  permission  to  advance  steamboat 
rates  35  per  cent  between  points  in  Louisiana. 

Re  Lake  Charles  &  C.  Transp.  Co.  No.  2759,  Order  No.  2203, 
April  18,  1918,  approval  of  advances  in  rates  from  Lake  Charles 
and  intermediate  landings  to  points  on  the  Calcasieu  river  in  Louisi- 
ana. 

In  the  following  cases  authority  was  granted  to  advance  rates  on 
potatoes  and  onions  from  specified  landings  to  New  Orleans:  Re 
Barker  Barge  Line,  No.  2761,  Order  No.  2204,  April  18,  1918,  Re 
Morgan's  L.  &  Texas  R.  &  S.  S.  Co.  No.  2762,  Order  No.  2205, 
April  18,  1918,  and  Re  Bradford  Transp.  Co.  No.  2763,  Order  No. 
2206,  April  18,  1918. 

Philippine  Islands. — Re  Hijos  de  I.  de  la  Rama,  Case  No.  940, 
Dec.  29,  1917,  rates  established  for  Steamer  "H.  I.  R.*'  upon  trans- 
fer of  its  run  from  Iloilo-Nebros  to  the  Manila-Iloilo  run. 

Montalvan  v.  Smith,*.  &  Co.  Case  No.  958,  Jan.  16,  1918,  charge 
of  10  per  cent  of  freight  for  discharging  cargoes  from  steamers  on 
the  wharf  at  the  port  of  Cagayan,  Misamis,  held  illegal,  but  charge 
of  7  per  cent  additional  on  freight  authorized  from  August  to  De- 
cember during  rainy  season  on  freight  discharged  by  means  of 
laborers. 

IX.  steam  heating. 

Indiana. — Re  Goshen  City  Electric  Light  &  Waterworks,  No. 
3646,  March  8,,  1918,  contract  for  steam  heating  rates  applicable  in 
all  particulars  to  all  consumers  using  200  square  feet  or  more  of 
radiating  service,  authorized. 

Re  Indiana  &  M.  Electric  Co.  No.  3760,  April  26,  1918,  order 
authorizing  electric  company  to  add  a  surcharge  of  18  cents  per 
1,000  pounds  of  steam  to  all  bills  for  steam  furnished  by  said  com- 
pany to  the  St.  Joseph  Heating  Company,  after  April  30,  1918. 

Wisconsin. — Re  Sturgeon  Bay  Utility  Commission,  Dec.  24,  1917, 
order  authorizing  increase  in  heating  rates, 

X.  street  railways, 

Illinois. — Re  Central  Illinois  Pub.  Service  Co.  No.  7614,  April  2, 
1918,  increase  in  street  railway  rates  from  5  to  6  cents  for  electric 
P.U.R.1918C. 
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railway  service  jn  and  between  the  city  of  Anna  and  the  city  of 
Jonesboro  and  the  Anna  State  Hospital,  authorized;  increases  in 
freight  rates  also  authorized. 

Indiana.— Re  Ohio  Electric  E.  Co.  No.  3650,  March  30,  1918, 
petition  for  increase  in  street  railway  rates  from  2  to  2J  cents  per 
mile,  denied,  and  railway  company  ordered  to  provide  more  adequate 
facilities  between  the  town  of  New  Haven  and  the  city  of  Fort 
Wayne. 

Re  Chicago,  L.  S.  &  S.  B.  E.  Co.  No.  3657,  April  5,  1918,  order 
authorizing  railway  company  to  modify  and  revise  its  rates,  tolls, 
and  charges  for  transportation  of  passengers,  and  to  charge  a  uni- 
form rate  of  2  cents  per  mile  for  each  mile  actually  traveled. 

Re  Chicago,  L.  S.  &  S.  B.  R.  Co.  No.  3658,  April  5,  1918,  order 
authorizing  increase  in  rates  of  commutation  tickets  and  to  dis- 
continue sale  of  other  commutation  tickets. 

Re  Central  Electric  Traffic  Asso.  No.  3623,  April  13,  1918,  order 
autRorizing  the  cancelation  of  Tariff  I.  R.  C.  No.  27,  joint  Pas- 
senger Tariff  No.  17,  and  to  file  in  lieu  thereof  2,000  penny  coupon 
books  to  be  sold  at  and  for  the  price  of  $17.50. 

Massachusetts, — Re  Connecticut  Valley  Street  E.  Co.  P.  S.  C. 
2052,  April  16,  1918,  order  vacating  suspension  of  operation  of 
street  railway  rates  providing  for  withdrawal  of  special  workmen's 
tickets. 

New  Jersey, — ^Ee  Northampton,  E.  &  W.  Traction  Co.  March  11, 
1918,  order  authorizing  increase  in  street  railway  rates  from  5  to 
6  cents  in  each  fare  zone. 

New  York,  First  District,— Re  New  York  &  N.  S.  Traction  Co. 
Case  No.  2217,  March  13,  1918,  order  denying  increase  in  rate  of 
fare  to  be  charged  by  railroad  company  between  any  two  points  on 
its  line  in  the  city  of  New  York  under  §  49  of  the  Public  Service 
Commissions  Law. 

Re  Richmond  Light  &  R.  Co.  Case  No.  2281,  April  8,  1918,  order 
directing  street  railway  company  to  establish  and  thereafter  main- 
tain through  routes  and  joint  rates  for  transportation  at  Richmond 
terrace  and  Jewett  avenue.    Order  modified  (April  23,.  1918). 

Pennsijlvania, — General  Mine  Committee  v.  Shamokin  &  Mt.  C. 
Transit  Co.  Complaint  Docket  No.  1973,  April  16,  1918,  order 
directing  transit  company  to  furnish  its  passengers  certificates  to 
evidence  payment  of  fare  in  excess  of  rates  in  effect  prior  to  June 
4,  1917. 

Virginia, — Re  Charlottesville  &  A.  R.  Co.  Case  No.  691,  April 
18,  1918,  order  authorizing  increase  in  street  railway  rates. 

XI.  Telephones. 

Idaho,— Re  Home  Teleph.  Co.  Case  F-509,  Order  No.  496,  March 
6,  1918,  order  authorizing  increase  in  telephone  rates. 
P.U.R.1918C. 
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Illinois.— Re  Case  County  Teleph.  &  Teleg.  Co.  No.  6480,  Dec. 
18,  1917,  order  authorizing  increase  in  telephone  rates  at  Virginia. 

Re  Farmers  New  Era  Teleph.  Co.  No.  6829,  March  6,  1918,  order 
authorizing  increase  in  telephone  rates  in  village  of  Spring  Grove, 
as  stated  in  schedule  I.  P.  TJ.  C.  No.  1. 

Ee  Macon  Teleph.  Co.  No.  7385,  March  6,  1918,  order  author- 
izing increase  in  telephone  rates  at  Macon. 

Re  Woodland  Teleph.  Co.  Nos.  7581,  7595,  Consolidated,  March 
6,  1918,  order  granting  permission  to  the  Woodland  Telephone 
Company  to  increase  switching  rate  from  20  to  50  cents  per  month 
for  each  and  every  telephone  using  switching  service. 

Aikins  v.  Rock  River  Teleph.  Co.  No.  7608,  March  19,  1918,  rate 
of  5  cents  per  local  call  establishes  a  reasonable  mutual  switching 
charge  upon  physical  connection  of  the  wires  of  the  telephone  com- 
panies in  the  village  of  Forreston. 

•  Re  Farmers  Teleph.  Co.  No.  7718,  March  19,  1918,  order  author- 
izing increase  in  telephone  rates  from  $10  to  $12  per  year  per  tele- 
phone at  Kempton, 

Re  Automatic  Home  Teleph.  Co.  No.  7835,  March  19,  1918,  ap- 
proval of  rate  schedule  I.  P.  U.  C.  2,  for  private  branch  exchange 
service  in  the  city  of  Pontiac. 

Re  Eldorado  Teleph.  Co.  No.  7469,  March  20,  1918,  order  ap- 
proving schedule  of  rates  for  telephone  service  as  stated  in  I.  P. 
U.  C.  1. 

Re  Odin  Teleph.  Exch.  Co.  No.  7018,  April  1,  1918,  order  author- 
izing  increase  in  telephone  rates  in  Odin  and  Sandoval  and  vicinity. 

Re  Stephenson  County  Teleph.  Co.  No.  7460,  April  1,  1918,  order 
permanently  suspending  rates  for  telephone  service  in  the  city  of 
Freeport  and  in  the  village  of  Orangeville  as  stated  in  schedule  I.  P. 
TJ.  C.  2,  and  approving  schedule  I.  P.  TJ.  C.  3. 

Re  Mendon  Teleph.  Co.  No.  7522,  April  1,  1918,  order  authorizing 
increase  in  telephone  rates  and  switching  charges  in  Mendon  and 
vicinity. 

Re  Crossville  Teleph.  Co.  No.  7937,  April  1,  1918,  approval  of 
proposed  rates  for  telephone  service  at  Crossville. 

Indiana, — Spiceland  Co-op.  Teleph.  Co.  v.  Rushville  Co-op. 
Teleph.  Co.  No.  2888,  Jan.  19,  1918,  toll  rates  for  interchange  of 
service  and  division  of  interline  revenue,  fixed. 

Re  Spiceland  Co-op.  Teleph.  Co.  No.  3583,  March  1,  1918,  order 
fixing  a  schedule  of  increased  rates  for  telephone  service  in  Spiceland 
and  Mays. 

Re  Hicksville  Teleph.  Co.  No.  3612,  March  25,  1918,  order  author- 
izing increase  in  telephone  rates  from  $1  to  $1.35  per  month  per 
telephone,  with  discount  of  10  cents  per  month  per  telephone. 

Re  Mt.  Comfort  Teleph.  Co.  No.  3673,  March  25,  1918,  order 
authorizing  increase  in  telephone  rates  in  Hancock  county. 
P.U.R.1918C. 
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Re  Butler  Tele|A.  Co.  No.  3061,  April  5,  1918,  order  aulhorizing 
increase  in  rates,  tolls,  and  charges  of  telephone  company  at  Butler. 

Ee  Inwood  Teleph.  Co.  No.  3457,  April  26,  1918,  order  author- 
izing increase  in  telephone  rates. 

Re  Union  City  Teleph.  Co.  No.  3761,  April  26, 1918,  order  author- 
izing increase  in  telephone  rates  for  the  purpose  of  remoying  dis- 
crimination. 

Re  Citizens  Teleph.  Co.  No.  3783,  April  27,  1918,  approval  of 
amendment  to  schedule  P.  8.  C.  I.  No.  1,  providing  for  the  estab- 
lishment of  a  penalty  for  failure  of  subscribers  to  make  prompt 
payment  of  monthly  bills,  and  for  the  approval  of  rates  covering 
extenition  telephones. 

Louisiana. — Re  Prairie  Hayes  Teleph.  Co.  No.  2727,  Order  No. 
2190,  March  19,  1918,  order  authorizing  increase  in  telephone  rates 
from  $1.25  to  $1.75  per  month  for  residence  telephones,  and  from 
$1.75  to  $2.50  per  month  for  business  telephones. 

Michigan.— Re  Brant  Home  Teleph.  Co.  T-141,  March  7,  1918, 
order  authorizing  increase  in  telephone  rates. 

Re  Easton  Independent  Teleph.  Co.  T-163,  March  7,  1918,  order 
authorizing  increase  in  telephone  rates. 

Re  Sunfield  Co-op.  Teleph.  Co.  T-169,  March  7,  1918,  order 
granting  permission  to  increase  rates^  rentals,  and  charges  at  ex- 
change at  Sunfield. 

Re  Farmers  Mut.  Teleph.  Co.  T-168,  March  28,  1918,  order 
authorizing  increase  in  rates  for  telephone  service. 

Re  Tuscola  Farmers  Teleph.  Co.  T-172,  March  28,  1918,  order 
authorizing  increase  in  rates,  rentals,  and  charges  for  telephone  serv- 
ice at  Millington. 

Re  Delton  Teleph.  Co.  T-176,  April  19,  1918,  order  authorizing 
increase  in  rates,  rentals,  and  charges  for  telephone  service  at  its 
Delton  Exchange. 

Re  Prairieville  Teleph.  Co.  T-180,  April  19,  1918,  order  author- 
izing increase  in  rates,  rentals,  and  charges  for  telephone  service. 

Re  Clinton  Teleph.  Co.  T-181,  April  26,  1918,  order  authorizing 
increase  in  telephone  rates  for  farm  service  in  St.  Johns  and  Eur^a 
Exchanges. 

Minnesota.— He  New  London  Cent.  Teleph.  Co.  Mardi  28,  1918,. 
order  authorizing  increase  in  local  exchange  rates  at  New  London. 

Re  Blue  Earth  Valley  Teleph.  Co.  March  30,  1918,  petition  for 
increase  in  telephone  rates  denied,  and  telephone  company  ordered 
to  discontinue  its  two-party  business  service  and  two-party  residence 
service,  or  file  with  Commission  a  revised  schedule  of  rates,  estab- 
lishing a  rate  for  two-party  business  service  and  two-party  residence- 
service,  substantially  less  than  the  present  rate,  charged  for  one- 
party  business  and  one-party  residence  service. 
P.U.R.1918C. 
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Ee  Hutchinson  Teleph.  Co.  April  5,  1918,  order  authorizing  in- 
crease in  local  exchange  rates  at  Hutchinson. 

Re  Vergas  Teleph.  Co.  April  5,  1918,  order  authorizing  increase 
in  local  and  rural  telephone  rates  at  Vergas. 

Re  Hendrum  Teleph.  Co.  April  11,  1918,  order  authorizing  in- 
crease in  local  exchange  rates  at  Hendrum. 

Re  Wastedo  Teleph.  Co.  April  12,  1918,  order  authorizing  increase 
in  telephone  rates  at  Wastedo, 

Re  Ivanhoe  Teleph.  Co.  April  13,  1918,  petition  for  authority  to 
increase  local  exchange  rates  at  Ivanhoe,  denied,  it  appearing  that 
under  the  present  rates  the  revenues  of  the  company  are  sufficient 
to  provide  for  the  operating  expenses,  maintenance,  depreciation,  and 
a  fair  return  on  the  claimed  value  of  the  plant. 

Re  Albany  Teleph.  Co.  April  13,  1918,  order  authorizing  increase 
in  local  exchange  rates  at  Albany. 

Missouri. — Citizens  Teleph.  Co.  v.  Alma  Teleph.  Co.  Case  No. 
1297,  Oct.  29,  1917,  order  permitting  complainant  and  defendant 
telephone  companies  to  amend  schedules  of  rates  on  file,  providing 
paid  telephone  companies  file  with  the  Secretary  of  Commission  a 
written  agreement  relative  to  the  joint  telephone  line  between  Alma 
and  Corder. 

Montana. — Re  Farmers  Mut.  Teleph.  Co.  Docket  No.  631,  Report 
and  Order  No.  222,  Jan.  18,  1918,  order  authorizing  an  increased 
telephone  rate  for  the  exchange  of  applicant  at  Buffalo. 

Nebraska. — Re  Carroll  Independent  Teleph.  Co.  Application  No. 
3201,  March  30,  1918,  order  authorizing  increase  in  telephone  rates. 

Re  Sutherland-Fairview  Teleph.  Co.  Application  No.  3244,  April 
8,  1918,  order  authorizing  increase  in  telephone  rates. 

Be  Nebraska  Teleph.  Co.  Application  No.  3304,  April  8,  1918, 
order  approving  schedule  of  telephone  rates  at  Ashton,  Litchfield, 
Loup  City,  and  Rockville. 

Re  Dawson-Nemaha  Teleph.  Co.  Application  No.  3011,  April  18, 
1918,  order  authorizing  increase  in  telephone  rates  in  Dawson. 

New  Hampshire. — Re  Henniker  Teleph.  Co.  D-436,  March  30, 
1918,  increase  in  telephone  rates  authorized. 

New  York,  Second  District. — Re  New  York  Teleph.  Co.  No,  T.  & 
T.  127,  Jan.  26,  1918,  approval  of  amendment  to  local  and  joint 
toll  tariffs,  establishing  toll  charges  to  apply  between  points  on  lines 
operated  by  the  Glen  Telephone  Company. 

Oklahoma. — Re  Southwestern  Bell  Teleph.  Co.  Cause  No.  3262, 
Order  No.  1378,  Feb.  21,  1918,  order  granting  permission  to  tele- 
phone company  to  put  into  effect  following  rates  for  long  distance 
business  between  points  in  the  city  of  Oklahoma;  15  cents  for  the 
P.U.R.1918C. 
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first  14  miles,  5  cents  additional  for  each  additional  7  miles,  or  a 
fractional  part  thereof. 

Re  Gamey  Automatic  Teleph.  Co.  Order  No.  1396,  Cause  No.  3311, 
March  27,  1918,  order  authorizing  increase  in  telephone  rates  from 
$5  to  $10  per  annum,  for  rural  party  line  service,  where  company 
owns  the  aerial  construction  serving  such  subscribers,  and  the  sub- 
scribers own  the  telephone. 

Oregon.— Re  Pacific  Teleph.  &  Teleg.  Co.  TJ-F-117,  P.  S.  C.  Or. 
Order  No.  362,  April  15,  1918,  order  readjusting  telephone  rates. 

Ee  Yamhill  Mut.  Teleph.  Co.  U-F-177,  P.  S.  C.  Or.  Order  No. 
367,  April  15,  1918,  increase  in  telephone  rates  authorized  in  view 
of  demand  of  24-hour  service. 

South  Dakota.— Re  Gas  Belt  Teleph.  Co.  No.  2539,  Nov.  14,  1917, 
order  authorizing  increase  in  telephone  rates. 

Re  Dell  Rapids  Teleph.  Co.  Ord«p  No.  479,  Dec.  27,  1917,  order 
authorizing  increase  in  telephone  rental  rates  at  Trent. 

Re  Northwestern  Teleph.  Exch.  Co.  Order  F-465,  Feb.  28,  1918, 
order  authorizing  increase  in  rates  for  local  exchange  service  at 
Vermillion. 

Re  Farm  &  H.  Teleph.  Co.  F-457,  April  6,  1918,  application  for 
increase  in  telephone  rates  of  conrpany  in  Adcinity  of  Wagner, 
denied. 

Re  Harrold-Sully  Teleph.  Co.  No.  3011,  April  6,  1918,  order 
authorizing  increase  in  telephone  rates  from  $12  to  $18  per  year. 

Wisconsin. — Re  Farmers  Inter-County  Mut.  Teleph.  Co.  Nov.  19, 
1917,  order  authorizing  increase  in  telephone  rates. 

Re  Highland  Teleph.  Co.  Dec.  31,  1917,  order  authorizing  increase 
in  business  telephone  rates.  , 

Re  Sprague  Teleph.  Co.  TJ-1247,  Feb.  21,  1918,  order  dismissing 
petition  for  increased  telephone  rate  to  cover  amoimt  paid  a  con- 
necting line  for  switching  service,  since  this  charge  has  been  reduced 
in  a  case  involving  the  .connecting  line  so  as  to  afford  the  petitioner 
adequate  relief. 

Re  Random  Lake  Teleph.  Co.  TJ-1221,  Feb.  26, 1918,  order  author- 
fzing  increase  of  telephone  rates  at  Random  Lake  and  Belgium; 
new  system  of  discounts  arranging  for  quarterly  rather  than  annual 
prepayment  periods,  fixed  by  Commission. 

Re  Ogema  Teleph.  Co.  U-1265,  March  11,  1918,  order  authorizing 
increase  in  business  telephone  rates  from  $1.50  to  $1.75  per  month; 
and  for  residence  telephones  from  $1  to  $1.25  per  month. 

Re'Weyauwega  Teleph.  Co.  U-1267,  March  11, 1918,  order  author- 
izing increase  in  telephone  rates. 

Re  Somerset  Teleph.  Co.  U-1270,  March  11,  1918,  order  author- 
izing  increase  in  telephone  rates  from  $6  to  $15  per  year  per  sub- 
scriber. 
P.U.R.1918C. 
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Be  Mauston  Electric  Service  Co.  11-956, 11-1038,  March  12,  1918, 
application  for  authority  to  increase  telephone  rates  granted. 

Re  Melville  Settlement  Teleph.  Co.  U-1286,  March  23,  1918,  order 
authorizing  increase  in  telephone  rates  from  $12  to  $15  per  year 
payable  semi-annually  in  advance. 

Re  Merton  Teleph.  Co.  U-1286,  March  30, 1918,  order  authorizing 
increase  in  telephone  rates. 

He  Chippewa  County  Teleph.  Co.  U-1081,  April  8,  1918,  schedule 
of  increased  telephone  rates  authorized. 

Be  Oostburg  Teleph.  Co.  April  15,  1918,  order  authorizing 
increase  in  telephone  rates. 

Re  Rural  Teleph.  Co.  April  15,  1918,  order  authorizing  increase 
in  telephone  rates. 

XII.  Warehouses. 

Illinois.— B^  Johnson  Transfer  &  Fuel  Co.  No.  7738,  Feb.  18, 
1918,  approval  of  rate  schedule  I.  P.  U.  C.  No.  2,  advancing  rates 
for  the  storage  of  goods. 

Be  North  American  Cold  Storage  Co.  No.  7812,  March  5,  1918, 
order  approving  rate  schedule  I.  P.  U.  C.  D.  No.  1,  advancing  certain 
rates  for  the  storage  of  goods. 

Be  Chicago  Cold  Storage  Warehouse  Co.  No.  7817,  March  5, 1918, 
approval  of  rate  schedule  I.  P.  U.  C.  No.  3,  containing  rates  for 
storage  of  goods. 

Be  Central  Cold  Storage  Co.  No.  7821,  March  5,  1918,  approval 
of  rate  schedule  I.  P.  U.  C.  No.  2,  containing  rates  for  the  storage 
of  goods. 

Be  Iredale  Fire  Proof  Warehouse,  No.  7881,  March  19,  1918,  ap- 
proval of  rate  schedule  I.  P.  U.  C.  No.  1,  advancing  rates  for  the 
storage  of  goods. 

Be  Manufactured  Ice  &  Cold  Storage  Co.  No.  788,  March  19, 
1918,  approval  of  rate  schedule  I.  P.  U.  C.  No.  3,  advancing  rates 
for  the  storage  of  goods. 

XIII.  Water. 

Arizona. — Be  Holmes,  Docket  No.  412,  Jan.  19,  1918,  schedule 
declared  illegal  because  of  failure  to  comply  with  statutory  require- 
ments.   Behearing  denied  (Feb.  1,  1918). 

Armstrong  v.  Santa  Fe  Land  Improv.  Co.  Docket  No.  272,  Feb. 
20,  1918,  readjustment  of  water  rates  pending  investigation  to 
determine  permanent  rates  for  the  town  of  Winslow. 

California, — Be  Fowler,  Decision  No.  5071,  Application  No.  3369, 
Jan.  25,  1918,  order  denying  application  for  increased  rates  for 
water  sold  for  irrigation  purposes.    Behearing  denied  Feb.  18,  1918. 

Be  Bideout,  Decision  No.  5198,  Application  No.  3330,  March  12, 
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1918,  revised  schedule  of  water  rates  authorized  decreasing  the 
domestic  rate  and  increasing  rates  for  commercial  consumers  in  the 
town  of  El  Pizmo. 

Illinois.— He  Streater  Aqueduct  Co.  No.  7874,  April  2, 1918,  order 
granting  permission  to  put  into  effect  rates,  rules,  and  regulations 
for  water  service  in  the  city  of  Streater. 

Indiana.— Re  Danville  Waterworks,  No.  3659,  March  26,  1918, 
order  authorizing  increase  in  water  rates. 

Be  Corydon,  No.  3602,  March  30,  1918,  order  authorizing  20 
per  cent  advance  in  water  rates  in  town  of  Corydon. 

New  Albany  v.  New  Albany  Waterworks,  No.  1120,  April  6,  1918, 
petition  for  decrease  in  the  rates  for  water  in  the  city  of  New  Albany, 
denied;  water  company  authorized  to  add  a  surcharge  on  all  bills 
rendered  by  it  for  water. 

Ee  Hazfelton,  No.  3787,  April  6,  1918,  order  autiiorizing  the 
amending  of  water  rates  for  tapping  mains  from  $8  to  an  equal 
amount  to  the  actual  cost  of  material  and  labot  plus  10  per  cent 

Noblesville  v.  Noblesville  Water  &  Light  Go.  No.  2274,  Noblesville 
Water  &  L.  Co.  Nos.  3369,  3566,  April  12,  1918,  order  authorizing 
reduction  in  water  rates. 

Re  LaGrange,  No.  3715,  April  12, 1918,  order  authorizing  increase 
in  water  rates  in  LaGrange. 

Ee  Gas  City,  No.  8724,  April  12, 1918,  order  authorizing  increase 
in  certain  water  rates  in  Gas  City. 

Ee  Blwood  Water  Co.  No.  3750,  April  12,  1918,  order  author- 
izing water  company  to  add  a  surcharge  to  all  bills  rendered  by  it 
for  water  after  May  1,  1918,  of  20  per  cent,  except  to  bills  for  fire 
hydrant  rentals,  to  be  paid  by  the  city  of  Blwood. 

Ee  Fortville,  No.  3789,  April  12,  1918,  order  authorizing  increase 
in  water  rates  in  the  town  of  Eortville. 

Ee  Rising  Sun  Water  &  Light  €o.  No.  3722,  April  26,  1918,  order 
authorizing  increase  in  water  rates  in  city  of  Rising  Sun. 

Maine.— Bscrilett  v.  Bangor  E.  &  Electric  Co.  F.  C.  108,  Aug.  7, 
1917,  order  direct  mg  the  reduction  of  water  rates  in  the  town  of 
Milford. 

New  Jersey. — Re  Burlington  Sewerage  Co.  April  J6,  1918, 
schedule  of  increased  water  rates  authorized. 

Ee  Collingswood  Sewerage  Co.  April  16,  1918,  modification  of 
water  rates  for  Collingswood,  authorized* 

Washington. — Edmonds  v.  Edmonds  Spring  Water  Co.  No.  4616, 
April  5,  1918,  schedule  of  increased  rates  for  the  city  of  Edmonds, 
authorized. 

Wisconsin. — Ee  Sturgeon  Bay  Utility  Commission,  Dec.  24,  1917, 
order  authorizing  increase  in  water  rates. 

Ee  Bayfield  Light,  Power  A  Water  Commission,  11-1257,  March 
26,  1918,  increase  in  water  rates  of  a  municipal  utility  authorized.. 
P.U.R.1918C.  64  ^  . 
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Reparation. 

Idaho,— Re  Idaho  Power  Co.  Case  F-213,  Order  No.  490,  April 
13,  1918,  order  authorizing  the  Idaho  Power  Company  to  refund 
to  the  Gem  Irrigation  District,  for  charges  for  electrical  energy 
for  the  season  of  1917,  the  sum  of  $3,204. 

///inois.— Berry  &  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  No.  5555,  Feb. 
20,  1918,  order  authorizing  refund  for  excessive  freight  charges. 

Re  Pullman  R.  Co.  No.  7123,  Feb.  20,  1918,  order  authorizing 
refund  for  excessive  switching  charges. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  7715,  Feb.  20,  1918,  order  authoriz- 
ing  refund  for  excessive  freight  charges. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  7737,  Feb.  20,  1918, 
order  authorizing  refund  for  excessive  freight  charges. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  7791,  March  5,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  7792,  March  5,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  7793,  March  5,  1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  7800,  March  5,  1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  7801,  March  5,  1918,  order  author- 
izing  refund  for  excessive  freight  charges. 

Re  Illinois  Terminal  R.  Co.  No.  7802,  March  6, 1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Re  Wabash  R.  Co.  No.  .7803,  March  5,  1918,  order  authorizing 
refund  for  excessive  freight  charges. 

Re  Wabash  R.  Co.  No.  7804,  March  5,  1918,  order  authorizing 
refund  for  excessive  track  storage  charges. 

Re  Atchison,  T.  &  S.  F.  R.  Co.  No.  7805,  March  5, 1918,  order  au- 
thorizing reftmd  for  excessive  freight  charges. 

Re  Chicago  &  N.  W.  R.  Co.  No.  7806,  March  5, 1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  No.  7824,  March  11,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

Re  Illinois  C.  R.  Co.  No.  7825,  March  11,  1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  7841,  March  11,  1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Gruninger  v.  Baltimore  &  0.  R.  Co.  No.  4446,  March  12,  1918, 
order  authorizing  refund  for  excessive  freight  charges. 

Re  Illinois  Terminal  R.  Co.  No.  7807,  March  12,  1918,  order 
authorizing  refund  for  excessive  freight  charges. 

IndiaM.—He  Gary  Heat,  light  &  Water  Co.  No.  3648,  March 
8,  1918,  order  authorizing  refund  for  excessive  charges  for  water. 
P.U.R.1918C. 
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Huntington  Grocery  Co.  v.  Wabash  R.  Co.  No.  3721,  ]\Iarch  25, 
1918,  order  authorizing  refund  for  excessive  freight  charges.  Re- 
hearing denied  (April  27,  1918). 

Craig  Biscuit  Co.  y.  New  York  C.  &  St.  L.  R.  Co.  No.  3730,  March 
25,  1918,  order  authorizing  refund  for  excessive  freight  charges. 

Maine.— Estey  v.  Maine  C.  R.  Co.  F.  C.  153.1,  March  6,  1918, 
order  authorizing  refund  for  excessive  freight  charges. 

Savage  v.  Maine  C.  R.  Co.  F.  C.  155.1,  March  6, 1918,  order  author- 
izing refund  for  excessive  freight  charges. 

Androscoggin  Pulp  Co.  v.  Bangor  &  A.  R.  Co.  F.  C.  155,  March 
13,  1918,  order  authorizing  refund  for  excessive  freight  charges. 

Oklahoma. — ^Lawton  Ref.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  Cause 
No.  3248,  Order  No.  1393,  March  20,  1918,  reparation  of  $66  for 
unauthorized  demurrage  charge  ordered. 

iSotUh  Dakota. — Jones  v.  Chicago  &  N.  W.  R.  Co.  F-408,  March 
12,  1918,  refund  of  $20.46  with  interest  authorized  for  excessive 
charge  on  emigrant  movables. 

Frieburg  v.  Smith,  Docket  3050,  March  20,  1918,  order  requiring 
respondent  to  refund  to  each  of  its  subscribers  all  amounts  hereto- 
fore collected  by  it  in  excess  of  the  lawful  rate  fixed  in  its  schedule 
filed  with  the  Commission. 

Washington. — Public  Service  Commission  ex  rel.  Belcher  v. 
Taooma  Eastern  E.  Co.  No.  4549,  March  28,  1918,  order  requiring 
the  defendant  to  refund  to  complainant  the  sum  of  $11,173.77  with 
interest  at  6  per  cent  from  March  30,  1916,  representing  discrim- 
inatory freight  charges  in  excess  of  a  schedule  made  in  compliance 
with  the  long  and  short  haul  provision  of  the  Public  Service  Com- 
mission Act. 

Wisconsin. — ^Monroe  County  Teleph.  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  R-2238,  Feb.  19,  1918,  order  requiring  carriers  to  refund  the 
portion  of  a  diarge  for  switching  service  on  interchai^e  tracks,  in 
connection  with  line  haul  service,  in  excess  of  the  reasonable  recip- 
rocal switching  rate  therefor. 

Mason-Donaldson  Lumber  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
R-2337,  April  16, 1918^.order  authorizing  refund  for  excessive  freight 
<*harges. 

Reports. 

Ineomr.— Be  Chandler  Water  &  P.  Co.  Docket  No.  403,  Oct.  25, 
1917,  order  directing  that  Chandler  Improvement  Company  file  with 
Commission  a  complete  and  detailed  statement  of  the  property 
devoted  to  the  business  of  producing  and  distributing  water  to  its 
consumers  in  Chandler  and  vicinity. 

Re  All  Railroads  in  Arizona,  General  Order  No.  53,  Nov.  19, 
1917,  order  directing  all  railroads  in  the  state  of  Arizona  to  file 
P.U.K.1918C.  ^^  , 
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With  Commission  statement  of  new  mileage  constmcted  by  company 

within  state  from  January  1,  1917  to  December  1,  1917,  diowing  i 

whether  construction  was  new  track,  siding,  or  double-track  parallel-  I 

ing  main  line,  also  location  of  same :  also  estimate  of  additional  new 

track  to  be  constructed  between  December  1,  1917  and  December 

31,  1917. 

Ee  All  Telephone  Cos.  Operating  in  Arizona,  General  Order  No. 
54,  Dec.  13,  1917,  order  directing  every  telephone  corporation  and 
every  person  operating  a  telephone  system  within  the  state  of  Arizona 
to  file  with  the  Commission  a  duplicate  of  reports  filed  with  Inter- 
state Commerce  Commission,  together  with  a  segregation  of  the 
amounts  applying  to  the  business  done  in  Ariz<ma  in  each  of  items 
shown  in  report  insofar  as  such  segregation  may  be  possible. 

Re  Garden  of  Allah  Invest.  Co.  Docket  No.  79,  Jan.  7,  1918, 
order  directing  the  Garden  of  Allah,  an  investment  company,  to 
prepare  and  submit  to  the  Commission  within  fifteen  days  of  date, 
a  full  and  correct  annual  report  in  conformity  with  C^ene^al  Order 
No.  52,  and  ^  2264,  title  9,  page  9,  Revised  Statutes  of  Arizona, 
1913. 

Illinois,— He  Chicago  &  J.  E.  R.  Co.  No.  7474,  Dec.  18,  1917, 
order  granting  permission  to  electric  railway  company  to  keep  its 
books  and  records  outside  the  state  of  Illinois. 

New  Jersey. — Re  Blairstown  Water  Co.  Nov.  13,  1917,  order 
requiring  company  to  file  a  report  of  its  finances  and  operations  for 
the  year  ending  December  31,  1916,  and  like  report  annually  there- 
after. 

Re  Blairstown  Electric  Light  Co.  Nov.  13,  1917,  order  directing 
the  Blairstown  Electric  Light  Company  to  file  with  Commission  a 
report  of  finances  and  operations  for  the  year  ending  December  31, 
1916. 

Re  New  Egypt  Light,  Heat,  Power  &  Water  Co.  Nov.  13,  1917, 
order  directing  water  company  to  file  with  Commission,  not  later 
than  December  12,  1917,  a  report  of  finances  and  operations  for 
the  year  ending  December  31,  1916. 

Re  New  Egypt  Water  Co.  Nov.  13,  1917,  order  directing  water 
company  to  file  with  Commission  not  later  than  December  12,  1917, 
a  report  of  finances  and  operations  for  the  year  ending  December 
31,  1916. 

Re  Wharton  &  N.  R.  Co.  Dec.  8,  1917,  order  directing  The  Whar- 
ton  &  Northern  Railroad  Company  to  file  with  Commission  not  later 
than  the  24th  day  of  December,  a  report  of  finances  and  operations 
for  the  year  ending  December  31,  1916. 

New  York,  First  District — In  Re  Proposed  Amendmimt,  Case  No. 
2232,  Jan.  10,  1918,  recommendation  for  an  amendment  to  the 
Public  Service  Commissions  Law  with  reference  to  the  time  of  the 
P.U.R.1918C.  x^  T 
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filing  annual  reports  of  common  carriers,  railroad  corporations,  and 
street  railroad  corporations. 

Re  New  York  Steam  Co.  Case  Now  2289,  April  23,  1918,  order 
directing  New  York  Steam  Company  to  make  and  file  with  Com- 
mission a  report  for  the  year  ending  April  30,  1918,  for  gas  and 
electrical  corporations  subject  to  its  jurisdiction,  and  printed  and 
designated  as  "Annual  Eeport  Form  A." 

Return. 

niinois.—Be  Highland  Teleph.  Co.  No.  7045,  Feb.  25,  1918,  in- 
crease of  telephone  rates  authorized  to  produce  a  return  of  6.47  per 
cent  on  the  cost  of  reproduction  value  of  the  company's  property,  and 
8.29  per  cent  on  the  cost  of  reproduction  less  depreciation  value. 

Indiana.— Re  Waldron  Teleph.  Plant,  No.  3596,  March  1,  1918, 
order  fixing  increased  telephone  rates  for  applicant  suflBcient  to 
permit  it  to  earn  a  return  of  7  per  cent  on  the  value  of  all  of  its 
property,  with  an  annual  depreciation  allowance  of  6  per  cent  on 
its  physical  property  valuation. 

Missouri. — ^Hoback  v.  Meyer,  Case  No.  1394,  March  27,  1918, 
dismissal  of  complaint  demanding  reduction  of  rural  telephone 
switching  rate  from  $5  to  $4  per  annum. 

Nebraska. — ^Be  Lincoln  Teleph.  &  Teleg.  Co.  Application  No. 
3466,  Feb.  27,  1918,  order  allowing  increased  telephone  rates  in  the 
Sutton  exchange  made  on  an  ex  parte  hearing,  where  a  great  ma- 
jority of  the  subscribers  consented  to  the  increase  and  it  is  very 
apparent  that  the  increased  rates  will  not  produce  sufficient  income 
to  provide  an  adequate  return  on  the  amount  expended  by  the  appli- 
cant for  reconstruction  of  the  system;  the  utility  was  directed  to 
hold  all  revenues  in  excess  of  its  expenses  imtil  it  has  furnished  the 
Commission  a  statement  of  the  full  plant  investment  and  history 
and  the  Commission  has  determined  what  allowance  should  be  made 
for  a  proper  return. 

Wisconsin. — ^Re  Eastern  Wisconsin  Electric  Co.  R-2278,  March 
23,  1918,  company  authorized  to  discontinue  from  April  1  to  Sep- 
tember 30,  1918,  all  street  railway  rates  for  city  service  at  Fond 
du  Lac  of  less  than  5  cents  per  passenger. 

Sale. 

California. — ^Ee  Bayou  Vista  Ditch  Co.  Decision  No.  5283,  Appli- 
cation No.  3466,  April  6,  1918,  order  authorizing  the  transfer  of 
the  irrigation  properties  of  the  Bayou  Vista  Ditch  Company.  Re- 
hearing denied  (April  17,  1918). 

Illinois.— Re  Streckfus  S.  B.  Line  No.  7046,  Oct.  24,  1917,  ap- 
proval of  sale  of  the  boat  *^.  W."  to  Mary  Eoimds,  at  Paducah, 
Kentucky,  for  $8,500. ' 
P.U.R.1918C. 
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Re  Litchfield  &  St.  L.  E.  Co.  No.  6790,  Feb.  18,  1918,  petition 
for  sale  of  portion  of  petitioner's  right  of  way  dismissed,  it  appear- 
ing that  it  had  not  constructed  a  railway  and  had  not  in  any  way 
complied  with  the  law  controlling  and  regulating  the  conduct  and 
operation  of  a  corporation  organized  under  the  Railroad  Act.  Order 
canceled  (March  6,  1918). 

Philippine  Islands. — Re  Franchise  of  San  Miguel,  Bulacan,  Case 
No.  865,  August  30,  1917,  approval  of  transfer  of  franchise  granteil 
by  the  municipal  council  of  San  Miguel,  Bulacan,  for  an  electric 
light  plant  to  Sr.  Jose  de  Leon,  Sr.,  upon  modified  conditions  speci- 
fied in  the  order. 

Re  Bicol  Transp.  Co.  Case  No.  886,  Sept.  4,  1917,  approval  of  the 
Fale  of  the  steamer  "BohoF'  to  the  Bicol  Transportation  Company. 

Re  Ventura,  Case  No.  905,  Sept.  5,  1917,  approval  of  the  sale  of 
the  launch  'Teliza"  and  the  lorcha  "Nena." 

Re  Salgade,  Case  No.  915,  Sept.  5,  1917,  approval  of  the  sale  of 
the  steamer  "Antipolo." 

Re  Stevenot,  No.  892,  Sept.  15,  1917,  approval  of  the  transfer  of 
franchise  for  the  electric  light  plant  and  system  of  distribution  in 
the  municipality  of  Vigan,  to  Teodoro  and  Filomena  Donato. 
P.U.R.1918C. 
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ABANDOimXlfT  OF  SBBVIOE. 

Abandonment  of  street  railway  tracks  to  avoid  expense  of  paving 

street,  see  Sebvick,  25. 
Ctirtailment  of  street  oar  service  on  account  of  shortage  of  coal,  see 

Seevice,  24. 
Abandonment  of  service  by  water  utility  because  of  insufficiency  of 

revenues  to  keep  property  in  repair,  see  Sebvxqi^  36. 

ACCOUNTING. 

Apportionment  of  cost  of,  see  Appobtionhent,  11. 

Amount  included  for  depreciation  to  be  credited  to  depreciation 
reserve,  see  Retubn,  43. 

Credit  to  be  given  for  value  of  natural  gas  consumed  in  making 
gasolene,  see  Valuation,  4. 

Utility  not  to  capitalize  items  for  general  administration  which 
had  been  charged  as  part  of  operating  expenses,  see  Valua- 
tion, 38. 

ACCRUED  DEPRECIATION. 

See  Depbbciation. 

ACCURACY. 

Accuracy  of  meters,  see  Metebs. 

ACQUISITION. 

Value  of  contiguous  land  plus  cost  of  acquisition  as  value  of  rail- 
road right  of  way,  see  Valuation,  62. 

ACTUAL  COST. 

See  Valuation,  7,  8. 

ADAPTATION  AND  SOUDIFIOATION. 

Consideration  of,  in  valuation  proceedings,  see  Valuation^  33. 

ADDITIONS. 

See  Bettebments. 

ADJOINING  PROPERTY. 

Market  value  of  contiguous  land  plus  cost  of  ae<inkit]on  as  vahie 
of  railroad  right  of  way,  see  Valuation,  62. 

ADMINISTRATION  EXPENSES. 

Apportionment  of  administration  expenses,  see  Apportionment,  13. 
P.U.R.1918C.  1015 
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ABVAKCE  PAYMENT. 

Consideration  of,  as  working  capital,  see  VALUATioif,  47. 

ADVAKCE8. 

Capitalization  of  advances  by  parent  company  to  subsidiaries,  aee 
Valuation,  37. 

ADVERTISING. 

Apportionment  of  cost  of,  generally,  see  Anrafiiojf  XXNX,  11. 
Apportionment  of  cost  of,  as  between  local  and  toll  telephone  sery- 

ice,  see  Apportionment,  15. 
Advertising  in  connection  with  application  for  increased  rate  as 

proper  operating  expense,  see  Rbtubn,  47. 

AOBEEMSNT8. 

See  Contracts. 

ALLOCATION. 

See  Apportionment. 

AMORTIZATION. 

Amount  of  securities  to  be  issued  for  additions  as  affected  by  dif- 
ference between  outstanding  securities  and  physical  value  repre- 
sented by  bond  discount  which  is  to  be  amortized,  see  Valua- 
tion, 3. 

APPEAL  AND  REVIEW. 

I.  In  general,  i,  2. 
II,  Scope  of  review,  generally,  8,  4. 
Ill,  Immaterial  errors,  6,  6. 
IV.  Points  not  made  helow,  7. 

/•  In  general. 

Commission  order  requiring  new  station  suspended  by  court  on  account 
of  governmental  operation  of  railroads,  see  Servicb,  18. 

Review  of  Conmiission  finding  relative  to  necessity  for  oonstruetion  of 
side  track,  see  Service,  23. 

Revie^  of  order  requiring  change  in  route  of  strost  railway  H&e,  see 
Service,  26. 

Annotation  on  review  of  Commission  orders,  p.  191. 

1.  Consent  to  an  order  referring  a  cause  to  a  master  for  the  taking 
of  testimony  and  reporting  it  to  the  court,  together  with  his  findings 
of  fact  and  such  conclusions  of  law  as  ht  may  deem  essential  to  the 
proper  advisement  of  the  court,  does  not  preclude  a  party  from  having 
the  master's  findings  of  fact  reviewed  by  the  court.  Denver  v.  Denver 
Union  Water  Co.  (U.  S.)  640. 

2.  An  order  of  the  Virginia  Commission  which,  construed  in  the 
light  of  the  opinion  and  evidence,  very  clearly  granted  substantially 
P.U.R.1918C. 
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APPEAL  AND  REVIEW—continued. 

the  relief  asked  for,  and  which  was  understood  hy  ihe  fArtiet  to.be 
directly  in  issue  at  the  hearing,  will  not  be  di8tuiii)ed  by  the  Virginia 
supreme  court  of  appeals.  Washington  A,  O.  D.  R.  Co.  v.  Holster  Guano 
Co.  (Va.)  189. 

II,  Scope  of  review,  generally, 

3.  In  an  action  brought  to  vacate  an  order  of  the  Wisconsin  Com- 
mission under  §  1797-16  Wis.  Stat,  the  court  does  not  try  questions  of 
fact  like  a  court  of  first  instance,  but  only  determines  whether  the  6rder 
is  ^'unlawful  or  unreasonable,"  and  upon  the  question  the  burden  of 
proof  is  upon  the  plaintiff  to  show  the  fact  by  clear  and  satisfactory 
evidence.  Menasha  Woodenware  Co.  v.  Railroad  Commission  (Wis.) 
294. 

4.  An  order  of  a  Commission  requiring  a  4-ton  stockyard  scale  to 
be  installed  at  a  point  of  shipment,  from  which  fifty-six  carloads  of 
stock  had  been  shipped  in  three  years,  was  held  not  to  have  been  based 
upon  an  erroneous  or  mistaken  theory  of  the  law,  or  to  have  been  so 
unreasonable  or  arbitrary  as  to  warrant  reversal  by  the  coiirt.  Cahill 
V.  Great  Northern  R.  Co.  (S.  D.)  184. 

Ill,  Immaterial  errors, 

5.  The  court  will  not  undertake  to  decide,  in  a  case  involviiig  the 
reasonableness  of  rates  permitted  to  be  charged  by  a  public  serrice  cor- 
poration, whether  or  not  a  disputed  element  of  value  was  properly  in- 
cluded in  the  valuation  of  its  property,  where,  even  should  such  element 
be  excluded,  the  ntum  to  the  corporation  would  still  be  inadequate. 
Denver  v.  Denver  Union  Water  Co.  (U.  S.)  640. 

6.  The  error  of  the  court  below  in  holding  a  master's  findings  of 
fact  not  to  be  reviewable  will  not  necessitate  sending  the  case  back, 
where  the  issues  were  fully  heard  before  the  master,  all  proffered  evi- 
dence was  admitted,  and  the  record  contains  the  evidence  and  all  other 
materials  necessary  for  judgment.  Denver  v.  Denver  Union  Water  Co. 
(U.  S.)  640. 

IV>  Points  not  made  helow, 

7.  Under  the  Missouri  Public  Service  Act,  §*110,  an  objection  to 
the  constitutionality  of  an  order  of  the  Public  Service  Commission  not 
raised  in  the  application  for  rehearing  before  that  body  cannot  be  urged 
in  a  proceeding  before  a  court  to  review  such  order.  State  ex  rel.  Buf- 
fum  Teleph.  Co.  v.  Public  Service  Conunission  (Mo.)  158. 

APPOBTIONlfENT. 

J.  Natural  gas,  1*^, 
II.  Railroads,  6-^, 

a.  Interstate  and  state  trafJUo,  S, 
h.  Freight  and  passenger  traffic,  tf-^. 
P.U.R.1918C. 
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APPORTIONMENT— continttcd. 
Ill;  TelephoneSf  ^-j30* 

a.  Between  toll  and  Untal  aervioe,  9^20. 

1.  In  general f  9-^12, 

2.  Expenses,  IS—lS, 

3.  Investment f  19,  20. 
IV.  Electricity  and  heating,  2t. 

Power  of  Commission  over  division  of  profits  from  connecting  line  con- 
,tract,  see  Intercorporate  Relations. 

I.  Natural  gas. 

1.  When  oil  is  found  in  drilling  for  gas,  not  only  should  the  cost 
of  the  well  and  a  proper  proportion  of  the  lease  investments  be  charged 
to  oil  investment  and  gas  investment  correspondingly  reduced,  but  the 
oil  investment  or  oil  operating  expense  should  be  charged  with  its 
proper  proportion  of  past  and  future  carrying  charges  upon  such  lease 
and  the  gas  investment  or  expense  credited  therewith;  and  the  cost  of 
drilling  dry  or  nonpaying  wells  in  territory  producing  both  oil  and  gas 
should  be  borne  in  the  same  proportion.  Re  United  Fuel  Gas  Co. 
(W.  Va.)  193. 

2.  The  production  investment  of  a  natural  gas  company  was  appor- 
tioned between  wholesale  and  retail  business  and  between  localities,  on 
the  basis  of  sales;  the  transmission  investment  between  wholesale  and 
retail  and  localities,  upon  the  basis  of  demand  and  sales  weighted  by 
distance;  the  distribution  investment  direct,  as  shown  by  the  books  of 
the  company,  and  the  general  investment  between  wholesale  and  retail 
business  and  between  localities,  on  the  basis  of  sales.  Re  United  Fuel 
Gas  Co.  (W.  Va.)  193. 

3.  The  operating  expenses  of  a  natural  gas  company  should  be  ap- 
portioned between  the  wholesale  and  retail  business,  and  between  domes- 
tic and  industrial  business,  and  between  localities,  on  substantially  the 
same  bases  as  investment,  except  as  to  transmission  expenses,  which 
are  not  materially  affected  by  the  element  of  demand  or  meter  capacity. 
Re  United  Fuel  Gas  Co.  (W.  Va.)  193. 

4.  In  fixing  rates  for  natural  gas,  the  cost  per  thousand  cubic  feet 
was  apportioned  to  different  communities  in  proportion  to  the  percent- 
age of  the  property  used  for  each.  Re  West  Virginia  C^itral  Gas  Co. 
(W.  Va.)  453. 

II.  Railroads. 

Annotation  on  apportionment  of  values,  revenues,  and  ^cpenses  in 
steam  railroad  cases,  p.  350. 

a.  Interstate  and  sttUe  traffic. 

5.  No  apportionment  of  property  between  in^rstate  and  intrastate 
passenger  service  need  be  made  where  the  interstate  passenger  traffic 
on  the  railroad  under  consideration  is  so  small  as  to  be  practically 
negligible.     Re  Mississippi  River  &  B.  T.  R.  Cow  <Mo.)  321. 
P.U.R.1918C. 
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h.  Freight  and  passenger  traffiOm 

Tables  showing  basis  used  for  apportioning  property  jointly  used 
in  freight  and  passenger  business  between  the  services,  p.  344. 

Statement  that  any  method  of  apportionment  of  operating  expenses 
between  freight  and  passenger  service  is  more  or  less  arbitrary,  p.  349. 

6.  Iq  determining  the  value  of  the  property  of  a  railroad  used  in 
the  passenger  service,  locomotives  were  apportioned  between  main  and 
branch  lines  on  the  basis  of  the  locomotive  ton  miles.  Re  Mississippi 
River  &  B.  T.  R.  Co.  (Mo.)  321. 

7.  Railroad  property  was  apportioned  between  the  freight  and  pas- 
senger service,  in  a  rate  case,  by  assigning  property  used  exclusively 
by  either  to  that  service,  and  by  apportioning  the  property  in  joint 
service,  between  them  in  proportion  to  the  extent  of  its  use  in  each. 
Re  Mississippi  River  &  B.  T.  R.  Co.  (Mo.)  321. 

8.  A  railroad's  work  equipment  was  apportioned  between  the  freight 
and  passenger  service,  in  arriving  at  the  fair  value  of  property  used  in 
the  latter,  on  the  basis  of  the  locomotive  ton  miles.  Re  Mississippi 
River  ^  B.  T.  R.  Co.   (Mo.)  321. 

III.  Telephones, 
a.  Between  tell  and  local  service. 

1.  In  general. 

Annotation  on  apportionment  of  investment,  revenues,  and  expenses 
of  telephone  utility,  p.  78. 

9.  In  fixing  local  exchange  telephone  rates  for  a  utility  furnish- 
ing both  local  and  toll  service,  the  common  property  and  expenses 
should  be  apportioned  between  the  two  services  so  as  to  make  each 
bear  its  proportionate  burden  of  the  expense  necessary  to  the  opera- 
tion of  the  local  exchange.    Re  Missouri  &  K.  Teleph.  Co.  (Kan.)   777. 

10.  In  apportioning  the  common  property  and  expenses  of  a  tele- 
phone utility  between  toll  and  local  exchange  service  in  a  proceeding 
to  establish  rates  for  the  latter,  the  toll  service  should  be  considered 
as  retaining  its  identity  from  the  originating  subscribers'  station  to 
the  terminating  subscribers'  station,  rather  than  from  toll  board  to 
toll  board.     Re  Missouri  &  K.  Teleph.  Co.  (Kan.)  777. 

11.  In  apportioning  operating  revenues  and  expenses  between  toll 
and  local  exchange  service,  in  a  proceeding  to  fix  rates  for  the  latter, 
revenue  accounting  and  revenue  collecting  were  divided  on  the  number 
of  accounts,  in  the  latter  class  taking  exchange  accounts  as  one  unit 
and  toll  accounts  of  two  units,  pay  station  expense  and  commissions, 
directory  expenses  and  rents  from  other  operating  properties,  were  each 
assigned  to  local  exchange,  advertising  was  treated  as  a  general  ex- 
pense, maintenance  expenses  were  divided  on  the  basis  ol  the  apportion- 
ment of  the  common  exchange  property,  taxes  upon  the  value  of  the 
property  devoted  to  each  service,  commercial,  administration,  and  super- 
P.U.R.1918C. 
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vigion  exp^ises  on  the  basis  of  assigned  charges,  uncollectable  operating 
revenues  and  license  rsYenuea  on  the  basis  of  rerenuet  earned,  telegraph 
commissions  on  the  basis  of  combined  revenue  accounting  and  collect- 
ing, and  all  other  revenues  directly  assignable  to  either  service  were 
apportioned  on  this  basis.    Re  Missouri  &  K.  Teleph.  CJo.   (Kan.)  777. 

12.  In  apportioning  the  common  operating  revenues  and  income  de- 
ductions of  a  telephone  exchange  between  toll  and  local  service  in  a 
rate  case,  rents  from  other  operating  property  were  divided  on  the  basis 
of  the  general  expenses  division,  the  uncollectable  operating  revenues  on 
the  basis  of  exchange  revenues,  and  the  rent  deductions  for  telephone 
office  according  to  the  use  made  of  the  office.  Re  Missouri  &  BL  Teleph. 
Co.  (Kan.)  55. 

2.  Expenses, 

See  also  supra,  9-12. 

13.  In  determining  the  reasonableness  of  local  exchange  telephone 
rates  at  an  exchange  handling  a  large  volume  of  toll  business  not  origi- 
nating locally,  it  is  necessary  to  apportion  the  common  exchange  ex- 
penses between  the  two  branches  of  service.  Re  Missouri  &  K.  Teleph. 
Co.  (Kan.)  55. 

14.  In  apportioning  telephone  operatmg  expenses  between  a  com- 
monly owned  local  exchange  and  toll  properties,  the  toll  service  should 
carry  a  just  proportion  oft  all  expenses  betwe^i  the  stations  of  the 
originating  and  terminating  subscribers,  rather  than  between  toll  board 
and  toll  board.    Re  Missouri  &  K.  Teleph.  Co.  (Kan.)  55. 

15.  In  apportioning  the  common  telephone  exchange  operating  ex- 
penses to  local  and  toll  service  in  a  rate  case,  pay-station  expense  and 
commissions  were  assigned  to  toll,  advertising  and  directory  expenses 
were  charged  to  exchange  service,  general  and  local  commercial  admin- 
istration and  canvassing  expenses  were  divided  on  the  basis  of  other 
commercial  accounts,  revenue  accounting  was  assigned  on  the  basis  of 
the  pay  rolls  of  the  accounting  bureau,  revenue  collecting  on  the  basis 
of  the  number  of  accounts  and  general  expenses,  with  the  exception  of 
insurance,  were  divided  on  the  basis  of  the  division  of  all  preceding  ac- 
counts.   Re  Missouri  &;  K.  Teleph.  Co.  (Kan.)  55. 

16.  In  determining  the  reasonableness  of  a  local  exchange  rate,  tele- 
phone maintenance  expenses  were  apportioned  between  local  and  toll 
service  on  a  line  and  instrument  use  percentage  basis,  equated  by  co- 
efficients 2  and  1,  based  on  two  line  and  instrument  uses  for  each  orig- 
inating toll  and  local  call  and  one  line  and  instrument  use  for  each 
inward  toll  call,  applied  to  the  relative  nimiber  of  calls  chargeable 
to  each  service  as  shown  by  a  study  of  an  annual  peg  count.  Re  Mis- 
souri &  K.  T^eph.  Co.  (Kan.)  55. 

17.  Traffic  expenses  were  divided  between  toll  and  exchange,  in  a 
telephone  exchange  expense  apportionment,  on  the  basis  of  operator 
units  used  in  handling  calls  in  each  service  as  shown  by  an  annual  peg 
count,  equated  by  coefficients  based  on  the  relative  time  required  to  han- 
dle the  various  classes,  using  the  time  needed  to  handle  one  local  city 
call  as  one  unit.  Re  Missouri  &  K.  Teleph.  Co.  (Kan.)  55. 
P.U.R.1918C. 
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18.  CominoB  traffic  expeiuM,  induding  aerrite  inipeotion  and  opera- 
tors' wages,  were  apportioned  between  local  exduuige  and  toll  system 
in  determining  the  cost  of  telephone  service  of  each  class,  on  the  basis 
of  the  operator  units  used  in  handling  oalls,  as  shown  by  tbe  peg 
count,  equated  by  coefficients  based  on  the  relative  amount  of  time  re- 
quired to  handle  each,  taking  the  time  used  in  handling  a  local  ex- 
change call  as  one  unit,  and  that  used  in  a  toll  call  as  .766  unita.  Ee 
Missouri  &  K.  Teleph.  Co.  (Kan.)  777. 

^  3.  Inveshnent. 

See  also  9,  10. 

10.  The  value  of  the  central  office  building  was  apportioned  between 
local  exchange  and  toll  service  in  a  proceeding  to  fix  local  telephone 
rates,  on  the  basis  of  the  aijiount  of  space  devoted  to  eaeh  class  of 
service.    Re  Missouri  &  K.  Teleph.  Co.  (Kan.)  777. 

20.  Telephone  exchange  property  used  in  common  by  toll  and  local 
service  was  apportioned  between  these  services  in  fixing  a  rate  base  for 
the  latter,  on  the  basis  of  use,  in  the  proportion  the  toll  messages  bore 
to  the  total  number  of  calls  as  shown  by  a  peg  count,  equated  on  the 
basis  of  line  and  instrument  use,  using  a  coefficient  of  two  for  each 
exchange  call  and  a  coefficient  of  one  for  each  toll  calL  Re  Missouri  & 
K.  Teleph.  Co.  (Kan.)  777. 

IV'  Electricity  and  heating. 

21.  In  determining  the  reasonableness  of  electric  rates  the  value  of 
a  steam  plant  was  apportioned  equally  between  the  aleotrie  fUMi  atoan 
heating  departmeots  of  the  utility  where  it  appeared  that  the  steam- 
heating  business  antedated  the  electric  service,  and  was  not  therefore 
a  mere  by-product.    Re  Lockport  light,  Heat  &  P.  Ca  (N.  Y.)  675, 

APPBECIATIOK. 

Consideration  of  appreciation  in  determining  amount  of  accrued 
depreciation,  see  Valuation,  16. 

Consideration  of  adaptation  and  solidification  in  valuation  proceed- 
ings, see  Valuation,  33. 

Allowance  for  depreciation  of  natural  gas  leaseholds,  see  Valua- 
tion, 59. 

ARIZONA. 

Power  of  Commission  to  grant  certificates  of  convenience  and  neces- 
sity, see  CfctTOlCikTES  OF  OOWVttNlENOE  AND  NseESSITT. 

ARREARS. 

Discontinuance  of  service  where  consumer  la  ill  ctfreirs,  wo%  Fat- 

HBNT. 

ABSEMMEKT. 

Assessed  ^ratriB  lor  taxatlm  as  wetanv  0f  tate  fm  rcfce  tfaktftg, 
see  Valuation,  14. 
P.U.R.1918C. 
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ASSIGNMENT. 

Transferability  of  right  to  operate  mutomobile  transportation  line, 

sec  AUTOMOBILKS. 

ATTRACTING  CAPITAL. 

See  Capital. 

AUTOMOBILES. 

Grievance  of  labor  union  against  street  railway,  as  ground  for 
granting  certificate  of  convenience  to  motor  bus  line,  see 
Monopoly  and  Competition. 

Competition  between  automobiles  and  street  railways,  see  Monop- 
oly AND  Competition,  1. 

Parking  of  automobiles  on  street  as  interference  with  street  rail- 
way traffic,  see  Rbtusn,  51. 

Recommendation  for  co-operation  of  motor  truck  lines  with  rail- 
roads in  handling  freight  during  war  period,  p.  45. 

1.  The  right  to  operate  an  automobile  transportation  line  without 
securing  local  permits  or  a  certificate  from  the  California  Commission 
allowed  under  chapter  213  of  the  Laws  of  1917  in  the  case  of  owners 
operating  in  good  faith  prior  to  May  1,  1917,  is  nontransferable.  Be 
Westmoreland  (Cal.)  318. 

AUTOTBirCK. 

See  Automobiles. 

BANKRUPTCY. 

Effect  of  discharge  of  claim  by  bankruptcy,  see  Payment,  3. 

BETTERHENTS. 

Consideration  of  need  for  future  expenditures  for  additions  in  fx< 

ing  rates,  see  Return,  4. 
Value  of  addition  added  to  original  cost,  see  Valuation,  7. 

BILLS  FOR  SERVICE. 

Payment  of,  see  Payment. 

Right  to  discontinue  service  because  of  nonpayment  of  disputed. 
bills,  see  Payment,  4. 

BOARD  OF  EDUCATION. 

Not  bound  by  agreement  of  president  at  to  payment  of  bills,  see 
Payment,  1. 

BOARD  OF  HEALTH. 

Powers  of,  as  affecting  jurisdiction  of  Commission  to  paw  upon 
purity  of  water  supply,  see  Sebvice,  4. 

BOARD  OF  WVmViC  UTIUTT  COBflCIMIONBRS. 

See  Commissions. 
P.U.R.1918C. 
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BOND  DISCOUNT. 

Amount  of  securities  to  be  issued  far  additions  as  sfTected  by  dif- 
ference between  outstanding  securities  and  physical  value  repre- 
sented by  bond  discount  which  is  to  be  amortized,  see  Valua- 
tion, 3.  .    . 

Consideration  of,  in  valuation  proceedings,  see  Valuatiok,  28-82. 

BONDHOIJ>EB8. 

Right  of  nonresident  bondholders  to  maintain  suit  in  Federal  court 
to  restrain  enforcement  of  Commission  order  on  ground  of  di- 
versity ol  citizenship,  see  Pashies,  2. 

BONDS. 

Necessity  of  approval  of  agreement  of  contracts  relative  to  pledged 

bonds,  see  CoioassiONS,  4. 
Consideration  of  interest  paid  on  bonds  in  fixing  return,  see  Re- 

TUBN,  37. 
Stock  rather  than  bonds  to  fund  floating  indebtedness,  see  Seodbitt 

Issues^  3. 

BOOK  VALUE  OR  COST. 

Consideration  of,  in  ascertaining  value,  see  Vaixjation,  18. 
« 
BRANCH  IJNi:. 

Apportionment  as  between  main  and  branch  line,  see  Avpqbhon- 

MENT,  6. 
Passenger  train  service  on  branch  line,  see  Sebvice,  15. 

BRIDGES. 

See  also  Crossings. 

Railroad  not  required  to  construct  bridge  during  the  Har  peried, 
see  Service,  14. 

BURDEN  OF  PROOF. 

See  BviOBNOB. 

BUSINESS. 

Power  of  Conunission  in  emergencies  to  change  rates  of  interttrban 
railways  to  protect  interest  of  utility  and  public,  see  BAtBS,  5. 

BUSINESS  TEI^PHONES. 

Business  rate  for  telephone  in  drayman's  residence,  see  RAiirs,  30. 
Rule  of  telephone  company  relative  to  use  by  nonsubscribers  of  flat 
rate  stations,  see  Service,  28. 

BUSSES. 

As  to  motor  busses,  see  Automobiles. 

BT-PRomioxm 

Apportionment  as  between  electric  and  steamheatiBg  depaorttnents 
where  steamheating  is  not  by-product,  see  AppoBifoinfENT,  21. 

P.U.R.1918C. 
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BY-PRODUCTS—continued. 

Gaeoleae  not  by-product  of  nfttwal  gai  produetion*  see  Valtja- 

TJIOK,  4. 

0ABLE8. 

See  WiBES  ▲NO  CASLSk 

CALIFORNIA. 

Transferability  of  right  to  operate  automobile  transportation  line, 

see  AUT0M0BILE& 

Necessity  of  approval  of  Commission  of  agreement  between  utility 
and  security  holders,  see  Commissions,  4. 

Jurisdiction  of  Commission  over  crossings,  see  Crossings. 

Becommendation  by  California  Commission  to  further  efficiency  of 
government  control  of  railroads  during  war,  see  Raxleoads. 

Water  company  required  to  refund  witk  interest,  charges  for  serv- 
ice connection  and  meters,  see  Repabation. 

Policy  of  Commission  relative  to  requiring  utilities  to  make  im- 
provements during  period  of  war,  see  Seevicb^  14. 

OAPITAL. 

Commission  not  to  shift  buvdeB  on  to  municipality  of  inereasing 

rates  so  as  to  attract  capital,  see  Rates,  6. 
Return  to  be  sufficient  to  attract  capital,  see  Rktuxv,  12,  IS. 
Disoeunt  on  seciurities  as  chargeabfe  to  capital,  see  Valuation, 

29-32. 

GAPITAUZATION. 

Of  earnings  as  measure  of  value,  see  Valuation,  1L 

CAPlTAIi  BTO€K. 

See  Stocks. 

CAKRIEB8. 

See  Automobiles;  Intebubban  Railways;  Raxuoadb;  Stbeet 
Railboads. 

GARS. 

Railroad  cars,  see  Railboabs. 

Power  of  Commission  over  distribution  of  coal  cars,  see  Sebvioe, 
2,3. 

Discussion  of  unsatisfactory  character  of  open  street  cars,  p.  529. 

OEHTRAL  OFFICE. 

Apportionment  of  value  of  central  qffice  building  as  between  toll 
and  local  telephone  service^  see  Appobtionmvnt,  19. 

OSBTIFIOATEB  OF  CONVEKIENOE  AKB  mMDBMOW. 

Itansferalrility  of  right  to  openite  aMtmnsbife  traBaportaUon  line 
withoHt  eertiftcation  of  convcotence^  see  Automobilbb. 

P.U.R.1918C. 
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CERTIFICATE  OF  CONVENIENCE  AND  l^ECESSITY— continued. 

Power  of  Illinois  Commissioii  to  restrain  operation  of  utility  with- 
out certificate  of  convenience,  see  Commissions,  5. 

When  not  granted  to  motor  bus  in  competition  with  street  railway 
company,  see  Mono^ly  and  Competition.  1. 

Power  of  Commission  to  authorize  construction  of  spur  track  over 
same  route  for  which  an  extension  was  refused,  see  Sebvice,  21. 

Annotation  on  certificates  of  convenience  and  necessity,  p.  408. 

Annotation  on  failure  to  secure  franchise  for  electric  utility  as 
affecting  power  of  Arizona  Commissicni  to  grant  certificatee  of  con- 
venience and  necessity,  p.  409. 

1.  The  Pennsylvania  statutes  relating  to  the  issuance  of  oertiflcates 
of  public  convenience  do  not  enlarge  the  rights  of  an  electric  utility  so 
as  to  authorize  it,  in  effect,  to  exercise  the  right  of  eminent  domain  in 
donducting  its  lines  over  the  right  of  way  of  a  railroad,  but  place  the 
exercise  of  such  rights  as  the  utility  already  had  under  the  regulatory 
control  of  the  Pennsylvania  Commission.  Re  Butler  Light,  Heat  & 
Motor  Co.  (Pa.)  442. 

2.  The  possible  or  prospective  unprofitableness  of  a  sinsle  street 
railway  extension,  under  the  rate  of  fare  fixed  by  the  franchise,  does 
not  warrant  the  refusal  of  a  certificate  of  convenience  and  necessity  for 
such  extension.     Re  Union  R.  Co.  (N.  Y.)  398. 

3.  In  granting  a  certificate  of  permission  and  approval  for  the  ex- 
ercise of  a  franchise  for  a  street  railway  extension,  the  New  York^ 
Commission,  First  District,  will  not  pass  upon  the  question  of  the 
propriety  bf  requiring  transfers  between  the  extension  and  other  lines, 
where  the  franchise  is  silent  upon  the  subject.    Re  Union  R.  Co.  (N.  Y.) 


CHARACTER  OF  SERITICS. 

Consideration  of,  in  fixing  rates,  see  Rates,  10. 

CHAROB8. 

See  Rates. 

CHARTER. 

Telephone  association  not  made  public  utility  by  accepting  fran- 
chise to  use  streets  and  violating  charter  by  serving  public,  see 
Public  UTtLiriES,  2. 

CHURCHES. 

Furnishing  free  service  to  cliurches  as  discrimination,  see  Discbimi- 

NATION,  2. 

CITIES. 

See  MuNiciPALiTnES. 

CITIZENSHIP. 

Right  of  nonresident  bondholders  to  maintain  suit  in  Federal  court 
to  restrain  enforcement  of  Commission  orders  on  ground  of 
diversity  of  citizenship,  see  Parties,  2. 
P.U.R.1918C.  65 
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Eflfect  of  discharge  of  claim  by  bankruptcy,  see  Paymknt,  8. 
Eight  to  discontinue  service  because  of  nonpayment  of  disputed 
claim,  see  Payment,  4. 

COAIn 

Conditions  imposed  by  District  of  Columbia  Commission  in  authoriz- 
ing increase  in  gas  rates  because  of  increased  cost  of  oil  and 
coal,  see  Rates,  15. 

Emergency  electric  rates  on  account  of  high  price  of  coal,  see  Re- 
turn, 27. 

Emergency  relief  on  account  of  high  cost  of  coal,  see  Return,  27,  29. 

Power  of  Conunission  over  distribution  of  coal  cars,  see  Service, 
2,3. 

Curtailment  of  street  car  service  on  account  of  shortage  of  coal, 
see  Servic9B>  24. 

COASTING. 

Coasting  of  street  cars  to  save  power,  see  Return,  53. 

COIXEOTIMG. 

Apportionment  of  cost  of,  see  Afpootionicbnt,  11* 

0OI.ORADO. 

Jurisdiction  of  Commission  over  crossings,  see  Crossinos. 
Jurisdiction  of  Commission  over  distribution  of  coal  cars  ol  inter- 
state carriers,  see  Service^  2,  3. 

COMMERCE. 

See  Interstate  Commerce;  Intrascatb  Commsvgb. 

COMMERCIAL  EXPENSES. 

Apportionment  of  commercial  expenses,  see  AFPOBiiONiaBHT,  IL 

COMMISSIONS. 

J.  Jurisdiction,  powers,  and  duties,  1^9* 
a.  In  general,  1,  2. 

h.  To  determine  particular  Mnds  of  questions,  ^—0.' 
1.  In  general,  d— 5. 
j9.  To  construe  contracts,  6. 

3.  To  enforce  contracts,  7. 

4.  To  prevent  hloching  of  uxUer  by  railroad  constr%i4>' 

tion,  S. 

5.  To  regulate  railroads  under  Federal  control,  0. 
II,  Orders, 

Individual  members  of  Commission  as  parties  in  suit  to  enjoin  enlorpe- 
ment  of  orders,  see  Parties,  3. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in  per- 
sonnel of  Commission  and  government  of  city  operating  municipal 
plant,  see  Proce3>t7RE. 

P.U.R.1918C. 
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/.  Juriadiction,  poufers,  and  duHe9. 

a.  In  general. 

To  change  rates  fixed  by  franchise,  see  Ck)NSTiTUTiowAL  Law,  1-6. 

Power  of  Oklahoma  (Dommission  with  respect  to  crossing  safe  for  trans- 
portation purposes,  see  Cbobsings,  3. 

Prohibition  as  remedy  to  restrain  Commission  attempting  to  act  out- 
side  its  jurisdiction,  see  Pbohibition. 

Over  rates,  see  Rates,  4-7. 

Juritdktion  over  senrice,  sse  Sbsviob,  2-^. 

I>uty  of  Conmiission  with  reference  to  reserved  land  held  by  natural 
gas  company,  see  Valuation,  2. 

1.  The  Corporation  Commission  has  such  jurisdiction  and  authority 
only  as  is  expressly  or  by  necessary  implication  conferred  upon  it  by 
the  Constitution.  Atchison,  T.  &,  S.  F.  R.  Co.  v.  Corporation  Conmiis- 
sion (Okla.)  698. 

2.  A  determination  of  the  New  York  Commission,  Second  District,, 
has  never  been  and  will  never  be  influenced  in  any  particular  case  or  in 
any  branch  of  its  work  by  a  l^slative  conmiittee  or  any  of  its  mem* 
bers.    Re  Lockport  Light,  Heat  A  P.  Co.  (N.  Y.)  676. 

b.  To  determine  partictUar  hinds  of  ^egHons. 

1,  In  general. 

8.  The  Corporation  Commission  has  no  jurisdiction  or  authority 
to  require  the  performance  by  railway  companies  of  public  duties  which 
have  no  bearing  on  or  relation  to  the  transportation  of  either  pers<«s 
or  property,  or  which  do  not  relate  in  any  way  to  the  transaction  of 
business  by  the  public  with  such  railway  companies.  Atchison,  T.  A 
S.  F.  R.  Co.  V.  Corporation  Commission  (Okla.)  698. 

4.  An  agreement  between  a  utility  and  its  security  holders,  detail- 
ing a  plan  for  the  payment  of  its  floating  indebtedness  and  for  the 
return  of  pledged  bonds  to  its  treasury,  by  reducing  the  interest  on  out- 
standing notes,  setting  aside  earnings,  waiving  the  sinking-fund  pro- 
vision of  a  trust  deed,  assessing  outstanding  stock,  and  deferring  inter- 
est payments  on  outstanding  bonds,  need  not  be  approved  by  the  Cali- 
fornia Commission.    Re  Southwestern  Home  Teleph.  Co.  (Cal.)  674. 

6.  Tlie  Illinois  Commission  has  no  jurisdiction  to  restrain  the  op- 
eration of  a  public  utility  that  has  not  obtained  a  certificate  of  con- 
venience and  necessity;  since  its  authority  is  limited  by  the  Public 
Utilities  Act  to  the  prosecution  of  parties  in  the  proper  courts,  for 
violations  of  the  law.  State  Pub.  Utilities  Commission  ex  rel.  Evans- 
ville  Teleph.  Co.  v.  Okaw  Valley  Mut.  Teleph.  Asso.  (111.)  583. 

2.  To  construe  eontracts. 

6.  The  Indiana  Commission  has  no  jurisdiction  to  settle  a  dispute 
P.U.F.1fll8C 
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between  a  utility  and  a  consumer  inyolving  the  construction  of  a  con- 
tract between  them.  Commyerclal  Club  v.  Terre  Haute  Waterworks  Co. 
<Ind.)  895. 

8.  To  enforce  contracts, 

7.  The  Montana  Commission  is  without  jurisdiction  to  adjudicate 
or  enforce  the  terms  of  a  connecting  line  contract  between  two  telephone 
utilities.  Intermountain  TelepJi.  &,  £.  Co.  v.  Mountain  States  Teleph. 
A  Teleg.  Co.  (Mont.)  120. 

4.  To  prevent  blocJcing  of  water  by  railroad  constrrndtUtn. 

8.  The  Iowa  Commission  is  without  power  to  make  an  order  re- 
quiring a  railroad  company  to  reconstruct  its  tracks  so  as  to  provide 
sufficient  drainage  for  surface  water.  Cragan  ▼.  Chicago,  R.  L  &  P. 
R.  Co.  (Iowa)  52. 

5.  To  regulate  railroads  under  Federal  control, 

9.  Railroad  systems,  even  though  under  control  of  the  Federal  gov- 
enugaent  under  the  emergency  war  measure,  remains  subject  to  all  exist- 
ing state  statutes  and.  regulation  by  state  commissions,  until  such  time 
as  the  Director  General  of  Railroads  determines  to  the  contrary.  Aztec 
Coal  Min.  Co.  v.  Colorado  k  S.  R.  Co.  (Colo.)  381. 

II.  Orders, 
As  to  orders  of  Commission,  see  Obdkbs. 

COMMOH  0ARBIER8. 

I        See  Cabsiebs. 

COMMON  EXCHANGE  EXPENSE. 

Apportionment  of  common  exchange  expenses  as  between  local  and 
toll  telephone  service,  see  Apportionment,  13. 

COMMVNITIBS. 

See  LocALiTiBS. 

COMPENSATION. 

Method  of  determining  whether  rates  afford  a  reasonable  compen- 
sation for  service,  see  Retubn,  5. 
.    -  Rights  of  ooQAumers  against  aba^ndonment  of  service  by  water  util- 
ity, see  Sebyios,  35. 

COMPETITION. 

See  Monopoly  and  Competitiow. 
P.U.R.1918C. 
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Jurisdictioii  of  the  Oklahoma  CkniimisBion  over  complaint  as  to 
crossings  not  alleging  inadequacy  for  transportation  purposes, 
see  Cbobsings,  3. 

OOMPITTATIOir. 

Methods  of  computing  depreciation,  see  Depbbciation,  1,  2. 

CONCI.1T8IOK8  OF  LAW. 

Review  of,  see  Appeal  and  Review. 

CONDITIONS. 

Conditions  imposed  upon  authorizing  consolidation  or  merger,  see 
Consolidation,  Mebgeb,  and  Sale. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in  per- 
sonnel of  Commission  and  government  of  city  operating  mu- 
nicipal plant,  see  Pbocedttiib. 

Conditions  imposed  by  District  of  Columbia  Commission  in  author- 
izing increase  in  gas  xates  because  of  increased  cost  of  oil  and 
coal,  see  Rates,  15. 

Redemption  conditions  of  preferred  stock,  see  Secubity  Issites,  6. 

CONFISCATION. 

Determination  that  rates  are  not  confiscatory  as  not  determining 
reasonableness,  see  Rates,  3. 

Ordinance  fixing  rates  to  produce  return  less  than  local  rates  of  in- 
terest on  money  as  taking  of  property  without  due  process  of 
law,  see  Retxtbn,  14. 

« 
CONGBBSS. 

Power  to  increase  intrastate  rates  to  eliminate  discrimination 
against  interstate  rates,  see  Intebstaie  Commebos  Commis- 
sion, 1,  2. 

CONNECTING  LINE  CONTRACTS. 

See  Contracts. 

CONNECTIONS. 

See  Physical  Connections  ;  Sebvicb  Connections. 

CONSENT. 

Effect  of  consent  to  reference  of  cause  to  master,  see  Appeal  and 
Review,  1. 

CONSOLIDATION,  MERGER,  AND  SALE. 

Consideration  of  return  as  a  whole  of  consolidated  street  railway 
system  serving  many  communities,  see  Return,  31. 

Annotation  of  jurisdiction  and  duties  of  Commission  relatire  to 
consolidation  and  merger  of  public  utility,  p.  802. 
P.U.R.1918C. 


Digitized  by 


Google 


1030  INDEX. 
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Annotation  on  conditiona  impoeed  upon  authorizing  a  consolidation 
or  merger,  p.  802. 

1.  Upon  the  question  of  whether  the  transfer  of  a  public  utility  is 
for  the  public  good  the  purchase  price  is  immaterial,  since  the  approval 
by  the  Commission  of  the  transfer  at  the  piurchase  price  named  cannot 
be  taken  as  a  basis  for  the  issuance  of  securities  or  as  a  rate  base.  Re 
Hooksett  Aqueduct  Co.  (N.  H.)  389. 

2.  An  electric  utility  was  permitted  to  purchase  the  capital  stock 
of  several  subsidiary  companies  for  the  aggregate  amount  of  their  capi- 
tal stock,  as  authorized  by  the  Commission  in  proceedings  by  the  re- 
spective companies,  where  the  utility  entered  the  territory  oniy  at  the 
request  of  the/ owners  of  the  local  company,  or  the  commimity,  or  both, 
in  order  to  give  better  service  or  assume  the  responsibilities  of  the 
subsidiaries.    Re  Central  Maine  Power  Co.  (Me.)  792. 

OONSTITtJTION. 

Oklahoma  Commission  having  only  sudi  power  as  granted  by  the 
Constitution,  see  Commissions,  1. 

GONSTITUnONAI.  ULW. 

I,  Impairment  of  contracts,  1^^, 

When  question  as  to  validity  of  order  of  Missouri  Commission  must 
be  raised,  see  Appeal  and  Review,  7. 

Ordinance  fixing  rates  to  produce  return  less  than  local  rates  of  inter- 
est on  money  as  taking  of  property  without  due  process  of  law, 
see  Return,  14. 

/.   Impairment  of  contracts. 

Discussion  of  effect  of  provision  in  franchise  granted  under  a  mu- 
nicipality's constitutional  authority,  giving  the  Commission  jurisdic- 
tion to  alter  the  rates  prescribed  therein,  p.  401. 

1.  The  West  Virginia  Commission  has  power  to  fix  rates  for  nat- 
ural gas  irrespective  of  the  provisions  of  a  franchise  granted  by  a 
municipality  acting  under  legislative  authority.  Re  West  Virginia 
Central  Gas  Co.  (W.  Va.)  453. 

2.  The  state's  power  of  regulation,  through  the  Maine  CDOunission, 
is  not  abridged  by  a  franchise  rate  contract  between  a  municipality  and 
a  public  utility;  it  appearing  that  the  municipality  had  no  direct 
authority  to  make  such  a  contract,  and  that  the  utility  had  boen  author- 
ized to  fix  its  own  rates.  Re  Cumberland  County  Power  &  L.  Co.  (Me.) 
^37. 

3.  By  a  consent  given  by  a  municipality  to  a  sewerage  company 
under  the  Act  of  1898  (Pamph.  Laws,  484;  3  Comp.  Stat.  1910,  p.  3584), 
maximum  and  minimum  rates  were  fixed.  Subsequently  the  sewerage 
company  petitioned  the  Board  of  Public  Utility  Commissioners  for  per- 
mission to  increase  rates.  Held,  that  the  Board  had  power  to  increase 
rates.    Collingswood  Sewerage  Co.  v.  Collingswood  (N.  J.)  261. 

4.  An  ordinance  granting  consent  of  a  mimicipality  to  the  incor- 
P.U.R.1918C. 
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poration  of  a  sewerage  company  im.der  the  Act  of  1808,  and  fixing 
maximum  and  minimum  rates,  is  a  grant  upon  condition  rather  than  a 
contract.  The  legislature  may  clothe  a  public  Commission  with  power 
to  fix  higher  rates  upon  petition  by  the  sewerage  company.  Collings- 
wood  Sewerage  Co.  v,  CoUingswood  (N.  J.)  261. 

5.  The  Maine  Commission  is  not  bound,  in  a  rate  proceeding,  by 
a  contract  between  a  utility  and  municipality  to  which  the  rate-making 
power  is  not  reserved.    Re  Guilford  Water  Co.  (Me.)  916. 

CONSTRUCTION  AND  EQUIPMENT. 

Apportionment  of  railroad  work  equipment  as  between  freight  and 
passenger  service,  see  Apportionment,  8. 

Limitation  of  new  construction  of  railroad,  see  Railboads. 

Installation  of  stock  yard  scales  at  point  of  shipment,  see  Service, 
16,  17. 

Commission  order  requiring  new  station  suspended  by  court  on  ac- 
count of  governmental  operation  of  railroads,  see  Sebvice,  18. 

Improvement  of  spur  track,  see  Sebvice,  22,  23. 

Unnecessary  street  railway  improvement^  to  be  suspended  during 
war  period,  see  Street  Railways. 

Value  of  addition  to,  as  added  to  original  cost,  see  Valuation,  7. 

Expenditures  on  roadbed  after  construction  as  chargeable  to  main- 
tenance and  not  to  capital,  see  Valuation,  34. 

Consideration  of  incomplete  construction  in  valuation  proceedings, 
see  Valuation,  35. 

Discussion  of  unsatisfactory  character  of  open  street  oars,  p.  529. 
Reconunendation  relative  to  efficiency  of  railroad  equipment  during 
war  period,  p.  42. 

CONSUMERS  AND  PATRONS. 

Power  of  Indiana  Commission  to  construe  contract  between  utility 

and  consumer,  see  Cokhissions,  6. 
No  discrimination  in  telephone  toll  rates  as  between  subscribers 

and  nonsubscribers,  see  Discrimination,  8. 
Payment  of  bills  by,  see  Payment. 
Small   consumer  to  pay   service   charge   for  electric   lighting,   see 

Rates,  13. 
Profits  of  shipper  as  determining  whether  tariff  rate  is  local  or 

only  factor  of  through  rate,  see  Rates,  18. 
Application  of  through  rate  to  local  traffic  by  shipper,  see  Rates, 

19. 
Unfavorable  rate  contract  with  municipality  as  affecting  rates  of 

private  consumer,  see  Return,  1.  « 

Public  utilities  not  permitted  to  shift  entire  burden  of  war-time 

high  prices  upon  consumers,  see  Return,  24,  25. 
Utility  to  furnish  information  to  consumers,  see  Service,  1. 
Power  of  Commission  to  regulate  installation  or  sale  of  gas  ranges, 

see  Sebvicb,  5. 
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Discount  on  bills  in  lieu  of  fine  for  inadequate  service,  see  Sebviob, 
13. 

Discontinuance  of  telephone  serrice  for  use  of  profane  language, 
see  Service,  29,  30. 

Duty  of  telephone  company  to  include  subscribers'  names  in  direc- 
tory, see  Service,  32. 

Rights  of  consumers  against  abandonment  of  service  by  water 
utility,  see  Service,  36. 

Allowance  for  value  of  service  connections  paid  for  by  consumers, 
see  Valuation,  43. 

CONTINGENCIES. 

Return  to  provide  surplus  for  contingencies,  see  RETXTBir,  11. 
Amount  of  allowance  for  contingencies  for  street  railway,  see  Re- 
turn, 45. 

CONTRACTOR. 

Liability  of  Board  of  Education  for  nonpayment  of  bills  by  con- 
tractor, see  Payment,  1. 

CONTRACTS. 

Necessity  of  approval  by  Commission  of  agreement  between  utility 

and  security  holders,  see  Commissions,  4. 
Power  of  Indiana  Commission  to  construe  contract  between  utility 

and  consumer,  see  Commissions,  6. 
Power  of  Commission  to  enforce  terms  pf  connecting  line  contract 

between  telephone  companies,  see  Commissions,  7. 
Impairment  of,  see  Constitutional  Law,  1-5. 
Power  of  Commission  to  change  rates  fixed  by,  see  CoNSTrrnnoNAL 

Law,  1-6. 
Estoppel  of  state  by  ultra  vires  franchise  rate  contract  between 

city  and  utility,  see  EsTOPPEi. 
Power  of  Commission  over  division  of  profits  from  connecting  line 

contract,  see  Intercorporate  Relations. 
Unfavorable  rate  contract  with  municipality  as  affecting  rates  of 

private  consumer,  see  Return,  1. 

CONTROUiER. 

Proper  use  of  street  car  controller  for  purpose  of  saving  power,  see 
Return,  63. 

CONVENIENCE  AND  NECESSITY. 

See  Certificates  of  Convenience  and  Nbcbssitt. 

« 

CORPORATION  COMMISSION. 

See  Commissions. 

CORPORATIONS. 

Dissolution  of  public  service  corporation,  see  DiSsoLurioir. 
P.U.R.1918C. 
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S^  RXPBODUCTIOK  CkMST. 

COST  OF  RBFRODUCTION  NEW  LESS  DEPRECIATION. 

See  Kepboduction  Cost  lbss  Depreciation. 

COSTS  AND  EXPENSES. 

ApportioiuQeiit  of,  see  Appo&tionment. 

Apporti<Mimeiit  of  costs  and  expenses  between  loll  and  local  tele- 
phone service,  see  Appobtionmsnt,  9-18. 

State  as  well  as  city  and  county  to  pay  interest  on  share  of  cost 
of  crossing,  see  Caosbimgs,  2. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in  per- 
8<»inel  of  Commission  and  government  of  city  operating  mu- 
nicipal plant,  see  Pbocedube. 

Mutual  telephone  company  rendering  service  on  basis  of  actual 
cost  as  public  utility,  see  Public  Utiutiss,  1. 

Conditions  imposed  by  District  of  Columbia  Commission  in  author- 
izing increase  in  gas  rates  because  of  increased  cost  of  oil  and 
coal,  see  Bates,  15. 

Increased  cost  of  labor  and  materials  as  justifying  six-cent  fare  on 
street  railways,  see  Rates,  23. 

Consideration  of  operating  eiq>en8es  in  fixing  return,  see  Retuen,   . 
43-54. 

Allowance  of  overhead  expenses  in  valuation  proceeding,  see  Val- 
uation, 20-27. 

Market  value  of  contiguous  land  plus  added  cost  of  acquisition  as 
value  of  railroad  right  of  way,  see  Valuation,  62* 

COUNTIES. 

State  as  well  as  city  and  coimty  to  pay  interest  on  share  of  cost 
of  crossing,  see  Crossings,  t, 

COUPON  BOOKS. 

Discrimination  by  street  railway  company  in  issuing  coupon  tick- 
ets without  limitation  as  to  ownership  or  time  of  use,  see  Dis- 
crimination,  6. 

COURTS. 

Review  of  orders  of  Commission,  see  Appeal  and  Review* 

Power  of  Illinois  Commission  with  respect  to  utility's  operating 
without  certificate  as  limited  to  prosecution  in  court  for  vio- 
lation of  the  law,  see  Commissions,  5. 

Jurisdiction  of  equity  to  restrain  utility  from  discontinuing  service, 
see  Injunction. 

Right  of  nonresident  bondholders  to  maintain  suit  in  Federal  court 
to  restrain  enforcement  of  Commission  orders  on  ground  of 
diversity  of  citizenship,  see  Pabties,  2. 

1.  A  suit  by  carriers  to  enjoin  threatened  interference  by  state 
authorities  with  the  establishment  and  maintenance  of  increased  intra- 
P.U.R.1918C. 
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Btate  rates  conformably  to  an  order  of  the  Interstate  Commerce  Com- 
mission, made  for  the  purpose  of  removing  a  discrimination  against 
interstate  commerce  found  to  result  from  a  disparity  between  existing 
intrastate  rates  and  interstate  rates,  which  latter  the  Commission  found 
to  be  reasonable, — is  not  one  to  enforce  an  order  of  the  Commission, 
which  under  the  Act  of  October  22,  1913  (38  Stat,  at  L.  219,  chap.  32, 
Comp.  Stat.  1916,  §  994),  may  only  be  brought  in  the  Federal  district 
court  which  embraces  the  residence  of  the  parties  upon  whose  petition 
the  order  was  made,  but  is  one  which  comes  within  the  provision  in  the 
Act  of  June  18,  1910  (36  Stat,  at  L.  639,  chap.  309),  §  1  (repeated  in 
Judicial  Code,  §  207 ) ,  which  preserves  and  continues  the  general  juris- 
diction of  the  district  courts  over  cases  and  proceedings  not  therein 
enumerated.  Illinois  C.  H.  Co.  v.  Public  Utilities  Ommission  (U.  S.) 
279. 

2.  Ooss  bills  in  suits  by  carriers  to  enjoin  threatened  interference 
by  state  authorities  with  compliance  with  an  order  of  the  Interstate 
Commerce  Commission,  which  assail  the  validity  of  the  Conunission's 
order  and  pray  that  it  be  set  aside  and  annulled,  and  that  the  United 
States  and  the  Conmiission  be  enjoined  from  enforcing  it,  and  the  car- 
riers from  complying  with  it,  must  be  dismissed  for  want  of  jurisdic- 
tion where  the  original  suits  are  brought  in  a  Federal  district  other 
than  the  one  wherein  is  the  residence  of  the  party  upon  whose  petiti<m 
the  order  was  made;  since  in  subject-matter  and  purpose  such  cross 
bills  are  suits  to  set  aside  the  Commission's  order  which,  und^  the 
Judicial  Code,  §§  208  and  211,  must  be  brought  against  the  United 
States,  and  which,  under  the  Act  of  October  22,  1913  (38  Stat,  at  L. 
219,  chap.  32,  Ck>mp.  Stat.  1916,  §  994),  may  be  brought  only  in  the 
districts  designated.  Illinois  C.  R.  Co.  v.  Public  Utilities  Commission 
(U.  S.)  279. 

OBOU  BIIX8.  * 

Proper  districts  for  cross  bills  in  suit  by  carrier  to  enjoin  inter- 
ference with  compliance  of  order  of  Interstate  Commerce  Com- 
mission, see  0>UBT8,  2. 

0ROS8ING8. 

J.  In  general,  1,  2. 
II,  Jurisdiction,  powers,  and  duties  of  Commissions,  a. 

I.  In  general* 

Annotation  on  construction  of  crossings,  p.  594. 

Annotation  on  construction  of  private  farm  crossings  under  South 
Dakota  statute,  p.  595. 

Annotation  on  elimination  of  grade  crossings,  p.  595. 

Annotation  on  division  of  expense  of  elimination  of  grade  crossings, 
p.  596. 

1.  The  requiring  of  the  performance  by  railway  companies  of  their 
public  duties  under  the  law  of  constructing  and  maintaining  properi 
P.U.R.1918C. 
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CROSSINGS— <j<m«fiMi«d. 

safe,  and  adequate  erosshigt  wlure  their  tracks  cross  the  public  high- 
ways, and  the  building  and  maintaining  of  proper  and  adequate  via- 
ducts>  bridges,  and  culverts  as  may  be  necessary  for  the  public  safety 
and  convenience,  come  within  the  police  power  of  the  state,  and  may 
be  fully  and  completely  enforced.  Atdiison,  T.  ft  B.  P.  R.  Ck>.  v.  Cor- 
poration Commission  (Okla.)  698. 

2.  The  New  York  statute  fixing  the  procedure  for  an  accounting 
between  the  parties  liable  for  the  expense  of  the  establishment  of  ^ 
highway  crossing  over  a  railroad  right  of  way  primarily  paid  by  the 
railroad  company,  specially  providing  for  interest  subsequent  to  the 
accounting  where  a  railroad  company  or  a  municipality  fails  to  pay  the 
amount  due,  but  making  no  provision  for  interest  upon  the  failure  of 
the  Conunission  of  Highways,  as  the  state's  representative,  to  make  pay- 
ment, nevertheless  contemplates  that  the  state  pay  interest  up  to  the 
time  the  accounting  has  been  actually  completed,  on  the  sum  due  from 
it  to  the  railroad  company,  which  haa  acted  in  good  faith  throughout 
the  transaction.    Re  State  Highway  No.  5469  (N.  Y.)  690. 

1/.  JurisdUstioH,  potvers,  and  duUes  of  Commiasiana^ 

Annotation  on  jurisdiction  of  Commission  over  crossings,  p.  693. 

3.  The  Oklahoma  Corporation  Commission  has  no  jurisdiction  to 
entertain  a  complaint  as  to  the  crossings  maintained  by  a  railroad  com- 
pany where  there  is  no  allegation  that  the  condition  of  the  crossings 
affects,  in  any  way,  the  safety  of  persons  or  property  being  transported 
by  the  railroad.  Atchison,  Topeka,  &  S.  F.  R.  Co.  v.  Corporation  Com- 
mission (Okla.)  598. 

CULVERTS. 

See  CmossiNQS. 

CURVES. 

Use  of  curves  in  ascertaining  reproduction  cost,  see  Valuation,  15. 

DAMAGES. 

Table  of  comparative  amounts  paid  by  street  railway  companies  for 
injuries  and  damages,  p.  644. 

DEFAULT. 

Liability  of  owner  of  building  of  default  of  contractor  in  payment 
of  bills  for  service,  see  Paymeht,  1. 

DEHAND. 

As  basis  of  apportionment  of  investment  in  natural  gas  plant,  see 
*  Apportion  MENT,  2. 

DEPRECIATION. 

/.  Method  of  computing,  1,  2. 
II,  Special  factors  affecting  natural  gas  plants,  8,  4. 

P.U.R.1918C. 
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DEPRECIATION— oontwucd. 

///.  Necessity  for  providing  for  depreciation  of  tnunidpiU  plant. 
IV,  Bate  of  depreciation,  6^12. 
a.  Electric  plant,  5. 
h.  Natural  gas  plant,  6. 

c.  Telephone  plant,  7— 10, 

d.  Water  plant,  11,  12, 

Amount  included  for  depreciation  to  be  credited  to  depreciation  reserve, 
see  Return,  43. 

Capitalization  of  depreciation  fund,  see  Sbcubtty  Issues,  10. 

Consideration  of  accrued  depreciation  in  valuation  proceedings,  see  Val- 
uation, 16-18. 

Definition  of  depreciation,  p.  224. 

/.  Method  of  computing, 

1.  In  detei^mining  a  proper  allowance  for  future  depreciation  of  nat- 
ural gas  property,  including  thb  amortization  of  certain  elements  there- 
of, the  West  Virginia  Commission  applied  the  straight-line  method 
based  upon  the  estimated  useful  life,  less  salvage  value,  as  was  ascer- 
tained and  disclosed  by  past  experience  and  present  conditions.  Re 
United  Fuel  Gas  Co.   (W.  Va.)   193. 

2.  The  property  of  one  street  railway  company  is  not  so  similar  to 
that  of  another  that  a  uniform  percentage  of  depreciation  can  safely 
be  applied,  in  the  absence  of  a  special  investigation,  in  estimating  the 
annual  amount  to  be  set  aside  for  that  purpose.  Re  Springfield  Street 
R.  Co.  (Mass.)  515. 

II.  Special  factors  affecting  naUiral  gas  plants. 

Rapid  depletion  of  natural  gas  property  as  affecting  rate  of  return,  see 
Retubn,  16. 

3.  Sufficient  allowance  must  be  made  for  depreciation,  in  the  case 
of  natural  gas  utilities,  not  only  to  take  care  of  the  lessening  value  of 
the  plant,  due  to  use,  exposure,  etc.,  but  also  to  amortize  the  wearing 
value  of  their  plants  measured  by  the  estimated  probable  life  of  their 
gas  supply.     Re  United  Fuel  Gas  Co.  (W.  Va.)   193. 

4.  The  function  of  the  depreciation  reserve  for  a  natural  gas  utility 
is  more  for  the  purpose  of  restoring  the  investment  to  the  investors  than 
to  keep  it 'intact  by  the  replacement  of  worn  out  property,  where,  in 
the  event  of  a  fai'ure  in  the  gas  field,  the  plant  will  be  useless  and  of 
salvage  value  only.    Re  Valley  Natural  Gas  Co.  (Cal.)  1. 

III.  Necessity  of  providing  for  depreciation  of  municipal  plant. 

Discussion  of  the  unsoundness  of  the  policy  of  a  municipality  in  not 
providing  a  depreciation  reserve  for  a  municipal  plant,  p.  502. 

IV.  Rate  of  depreciation. 

Discussion  of  rate  of  depreciation  of  various  kinds  of  street  railway 
property,  p.  534. 
P.U.R.1018C. 
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DEPRECIATION--«m«miied. 

a.  Electric  pUmt* 

5.  An  allowance  of  4.94  per  cent  was  fixed  as  a  proper  amount  for 
annual  depreciation  of  an  electric  distributing  eoilipany«  Re  Carrier 
Mills  Utilities  Co.  (111.)   133. 

I».  Natural  gas  plant* 

Annotation  on  annual  allowances  for  depreciation  for  natural  gas 
utility,  p.  475. 

Discussion  of  rate  of  depreciation  of  natural  gas  plants,  p.  224. 

6.  A  natural  gas  company  was  held  entitled  to  set  aside  annually 
as  depreciation  reserve,  7  per  cent  of  the  value  of  its  production  invest- 
ment, 5  per  cent  of  the  value  of  its  transmission  investment,  and  4  per 
cent  of  the  value  of  its  distribution  and  general  investment.  Re  United 
Fuel  Gas  Co.   (W.  Va.)  193. 

e.  Telephone  plant. 

Annotation  on  amount  of  annual  allowance  for  telepken^  UtQity, 
p.  571. 

7.  An  annual  allowance  of  5  per  cent  on  all  physical  property  ex- 
clusive of  lands,  materials,  and  supplies  is  adequate  to  profvide  for  de- 
preciation of  a  telephone  plant  in  good  condition.  Re  Home  Teleph.  Co. 
(Ind.)   489. 

8.  An  annual  allowance  of  6.5  per  cent  of  the  tfeprodiietkm  cost  new 
of  physical  property  waa  made  lor  acoroing  depreciation  im  a  tdephone 
rate  case.    Re  Missouri  k  K.  Teleph.  Co.  (Kan.)  55. 

9.  A  telephone  utility  was  directed  annually  to  set  aside  a  reserve 
based  upon  61  per  cent  of  the  value  of  its  property  to  provide  for  de- 
preciation, deterioration,  and  obsolescence  in  its  property  and  equip- 
ment   Re  Bear  River  Valley  Teleph.  Co.  (Utah)  566* 

10.  An  annual  allowance  of  $20,000  was  made  for  accruing  deprecia- 
tion, inadequacy,  and  obsolescence  for  a  telephone  plant  in  84.48  per 
cent  condition,  having  a  rate  value  of  $350,000.  Re  Missouri  k  K. 
Teleph.  Co.  (Kan.)  777. 

d.  Water  plant. 

11.  An  allowance  approximating  i  of  1  per  cent  per  year  for  depre- 
ciation of  a  gravity  water  plant  is  not  unreasonably  high.  Re  Guilford 
Water  Co.  (Me.)  916. 

12.  An  allowance  of  2  per  cent  was  fixed  for  annual  depreciation  of 
a  water  plant.     Montrose  v.  Consumers  Water  Co.  (Pa.)  844. 

DEVEI*OPMEirT  COSTS. 

Allowance  for,  as  going  value,  see  VjILuation,  50-58. 

DIBEGTOR  GBNBltAL  OF  RAIUKOADS. 

See  Railroads. 
P.U.R.1918C. 
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DIBECTOBIE8. 

Apportionment  of  expenses  of,  see  Appobtionment,  11,  15. 
Duty  of  telephone  company  to  include  subscribers'  names  in  direc- 
tory, see  Sebvice,  32. 

DISOONTINUAirOE  OF  8EBVI0E. 

Generally,  see  Abandonment  of  Sebvioe. 
For  nonpayment  of  bills,  see  Payment. 

Discontinuance  of  telephone  service  for  use  of  profane  language, 
see  Sebvice,  29,  30. 

DI80OUNT. 

Allowance  of  discount  because  of  inadequate  service,  in  rates  of 

natural  gas  distributing  company  as  binding  upon  pipe  line 

company,  see  Obdebs,  1. 
Discount  on  bills  in  lieu  of  fine  for  inadequate  service,  see  Sebvice, 

13. 
Ck>nsideration  of  discount  on  securities  in  valuation  proceedings, 

see  Valuation,  29-32. 

DISOBEDimo* 

Of  witnesses,  see  Witnesses. 

DI80RIMUIATI0N. 

/.  Bates,  1-^9. 

a.  In  general,  i. 

5k  CanceeeianB  to  particular  etasaes  of  ooMMcmera,  ji» 

c.  Discrimination  by  particular  utilities,  S^9. 

1.  Electricity,  S,  4. 

2.  Street  railways,  &—7» 

3.  Telephones,  8,  9. 
II.  Service,  10^12. 

I,  Rates. 

a.  In  general. 

Power  of  Interstate  Conunerce  Commission  to  remove  discrimination 
against  interstate  commerce,  see  Intebstatb  Commsbce  CoKias- 
SION,  1,  2. 

Annotation  on  power  of  Commission  to  award  reparation  on  account 

of  discriminatory  rates,  p.  958. 

1.  A  telephone  utility  should  discontinue  the  rendering  of  free  tele- 
phone service,  except  to  its  officers  and  employees.  Re  Home  Teleph. 
Co.  (Ind.)  489. 

5.  Concessions  to  particular  classes  of  consumers 

Annotation  on  telephone  rat«s  for  person  renting  more  Umh  one  in- 
etrument,  p.  790. 
P.U.R.1918C. 
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DISCRIMINATION— continued. 

2.  FamiBhing  free  service  to  the  residence  of  tke  village  president 
and  to  churches,  in  compliance  with  franchise  provisions,  constitutes 
an  unlawful  discrimination;  since  such  service  cannot  be  regarded  as 
compensation  to  the  village  for  the  privileges  accorded  the  utility  within 
the  rule  that  the  furnishing  of  free  service  to  a  municipality  in  com- 
pliance with  franchise  provisions  does  not  constitute  a  discrimination 
in  BO  far  as  it  may  be  regarded  as  a  reasonable  compensation  for  the 
right  to  occupy  the  streets.    Re  Carrier  Mills  Utilities  Co.  (111.)  133. 

c.  Discrimination  by  particular  utUiHeM. 

Annotation  on  discrimination  in  rates  by  railroads,  p.  957. 

1,  Electricity. 

3.  The  practice  of  an  electric  company,  establishing  a  rate  for  power 
on  the  demand  basis,  of  supplying  some  of  its  customers  with  demand 
meters  and  of  using  the  stop-watch  method  of  determining  the  demand 
of  others,  is  discriminatory,  and  the  cost  of  installing  the  meters  or  the 
difficulty  in  getting  them  is  immaterial.  Re  Lockport  Light,  Heat  &  P. 
Co.  (N.  Y.)  675. 

4.  Discrimination  is  not  shown  by  apparent  diflferences  in  the 
charges  of  an  electric  schedule  per  kw.  hr.  depending  upon  the  amount 
of  current  used,  where  the  calculation  ignores  the  service  charge  or 
treats  it  as  if  it  were  really  a  charge  for  the  electricity  supplied.  Re 
Lockport  Light,  Heat  &  P.  Co.  (N.  Y.)  675. 

2,  Street  railttaya. 

5.  A  strong  presumption  of  discrimination  arises  where  different 
rates  of  fare  are  charged  on  railway  lines  operating  from  a  common 
center  under  conditions  that  are  very  much  alike.  Re  Cumberland 
County  Power  &  L.  Co.  (Me.)  937. 

0.  Railway  ticket  books  good  for  a  specified  number  of  rides  at  a 
reduced  fare  without  any  limitation  as  to  ownership  or  time  of  use  arc 
unjustly  discriminatory;  and  it  is  immaterial  that  they  are  issued  in 
fulfilment  of  a  condition  to  the  grant  of  a  municipal  franchise.  Re 
Cumberland  County  Power  &  L.  Co.  (Me.)  937. 

7.  Refusal  of  a  Commission  to  permit  the  continuance  of  a  dis- 
criminatory franchise  rate,  imposed  as  a  condition  of  allowing  a  rail- 
way company  to  drive  its  cars  over  a  4-foot  strip  between  the  termini 
of  two  railroad  tracks  already  existing  in  the  same  street,  does  not  de- 
prive the  municipality  of  any  right  through  a  technicality ;  since  it  is 
the  duty  of  the  Commission  to  see  that  each  community  and  all  patrons 
receive  service  at  just  rates  measured  by  the  same  general  rules.  Re 
Cumberland  County  Power  &  L.  Co.  (Me.)  937. 

3,  Telephones. 

Annotation  on  telephone  rates  for  grounded  and  metallic  system, 
p.  791. 
P.U.R.1918C. 
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DISCRIMINATION— conHnued. 

8.  There  should  be  no  discrimination  in  telephone  toll  rates  as  be- 
tween subscribers  and  nonsubscribers.  Re  Troy  &  H.  Creek  Teleph.  Co. 
(Wis.)  668. 

9.  Identical  rates  for  one  and  two  party-telephone  line  service  are 
discriminatory,  and  should  not  exist.  Re  Missouri  &  K,  Teleph.  Co. 
(Kan.)  65. 

//.  Service. 

Annotation  on  discriminatioa  in  service  by  railroads,  p.  960. 

10.  Requiring  a  railroad  to  widen  curves  in  a  particular  spur  track 
to  permit  the  movement  of  40-foot  cars  for  the  benefit  of  patrons  en- 
titled to  service  upon  it  does  not  create  a  discrimination  against  other 
shippers  upon  similar  tracks.    Re  Cover  &  Co.  (Mass.)  504. 

11.  The  practice  of  a  water  utility  furnishing  domestic  and  irriga- 
tion service,  in  delivering  all  waters  used  by  consumers  who  have  no 
irrigation  service  installation  through  the  domestic  line  without  limita- 
tion of  use,  is  discriminatory,  where  the  use  of  water  for  irrigation  is 
limited  by  a  rotation  system.  Monte  Vista  Valley  Bd.  of  Trade  r. 
Western  Empire  Suburban  Farms  Asso.  (Cal.)  748. 

12.  The  practice  of  a  utility  engaged  in  furnishing  water  for  domes- 
tic and  irrigation  uses  under  a  plan  contemplating  a  distinct  system  for 
each  service,  in  installing  a  separate  domestic  service  for  some  cus- 
tomers, while  requiring  others  who  are  already  furnished  water  for 
both  uses  through  the  irrigation  system  to  install  the  domestic  service 
at  their  expense,  is  unjustly  discriminatory.  Monte  Vista  Valley  Bd. 
of  Trade  y.  Western  Empire  Suburban  Farms  Asso.  (Cal.)  748. 

DlflVUTED  BII.LS. 

Right  to  discontinue  service  because  of  nonpaym^it  of,  see  Pat* 
MBNT,  4. 

DISSOIiUTIOir. 

Annotation  on  dissolution  of  public  service  corporation,  p.  760. 

DISTRIBimNG  COMPANY. 

Allowance  of  discount  because  of  inadequate  service,  in  rates  of 
natural  gas  distributing  company  as  binding  upon  pipe  line 
company,  see  Obdebb,  1. 

Consideration    of    fact   that   commodity    is    purchased    indirectly 

through  company  controlled  by  stockholders,  see  Rstubn,  44. 

.  Amount  of  return  for  electric  distributing  company,  see  Rbtubn,  32. 

mSTBIBUTIOM  OF  OARS. 

Power  of  Commission  over,  see  Sebvicb,  2,  3. 

DISTRICT  OF  COI.UMBIA. 

Conditions  imposed  by  District  of  Columbia  (Ik>nmiission  in  an- 
thori^ng  increase  in  gas  rates  because  of  increased  cost  of  oil 
and  coal,  see  Rates,  15. 
P.U.R.W18C. 
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DISTRICTS. 

Proper  district  for  suit  by  carrier  to  enjoin  interference  with  com- 
pliance with  order  of  Interstate  Ck>nuBeroe  Commission,  see 
COUBTS,  1,  2. 

mVSRSITT. 

Right  of  nonresident  bondholders  to  maintain  suit  in  Federal  court 
to  restrain  enforcement  of  Conmiission  orders  on  ground  of  di- 
versity of  citizenship^  see  Pabhes,  2. 

DIVIDENDS. 

Issuance  of  preferred  stock  carrying  cumulative  dividends  of  7  per 

cent,  see  Secxjbity  Issues,  4.. 
Security  issues  for  paymekit  of  dividends,  see  Seoubitt  IssitES,  7. 

DIVISION  OF  PROFITS. 

Power  of  Commission  over  division  of  profits  from  connecting  line 
contract,  see  iNTEBCxncpoiBATC  Relations. 

DOMESTIO  CONSUMERS. 

Apportionment  of  operating  expenses  as  between  domestic  and  in- 
dustrial business,  see  ApposnoNiiEirr,  3. 

Discrimination  between  domestic  consumers  and  irrigation  consum- 
ers, see  DlSCBDONATION,  11. 

DRAINS. 

Power  of  Iowa  Commission  to  prevent  railroad  compcmy  construct- 
ing track  so  as  to  prevent  drainage  of  surface  water^  see  Com- 
missions, 8. 

DRATMAN. 

^    Business  or  residence  rates  for  telephone  in  drayman's  residence^ 
see  Rates,  30. 

DRII.LINO. 

Apportionment  of  cost  of  drilling  natural  gas  wells,  see  Appobtion- 
MENT,  1.. 

Cost  of  drilling  of  natural  gas  wells  not  to  be  capitalixed  when  al- 
ready charged  to  operation,  see  Valuation,  3d. 

DUE  PROCESS  OF  I.AW. 

See  Constitutional  Law. 

DUTIES. 

Of  Commissions,  see  Commissions.  - 

EARNINGS. 

Qenerally,  see  Rstubn. 

Issuance  of  securities  for  reimbursing  treasury  'for  earnings  ez- 

petided  for  capital  purposes,  see  Secubitt  Issues,  10*19. 
Capitalization  of,  as  measure  of  value,  see  VJOXfAnam,  11. 
P.U.R.1918C.  66 
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EASEMENTS. 

Valuation  of  ri|^t  of  way  amouBting  oaly  to  wi  aaMSMot,  see 
Vajajatiok,  Wk 

EFFICIEKOT. 

Consideration  of  character  of  service  in  fixing  rates,  see  Rates,  10. 
War  time  rates  should  afford  sufficient  revenue  to  maintain  utility 

at  maximum  efficiency,  see  Return,  10. 
Efficiency  in  management  as  factor  in  fixing  return,  see  Retuen, 

15. 

EUKJTBiomr. 

Apportionm^t  as  between  electric  and  steam-heating  department, 
see  Appobtionment,  21. 

Effect  of  Pennsylvania  statute  as  autherinng  electric  company  to 
exercise  power  of  eminent  domain  in  constructing  line  over 
railroad  right  of  way,  see  Cebtqioates  or  Ck>NTENiENOB  and 
Necessitt,  1. 

Electric  company  permitted  to  purchase  capital  stock  of  8ubsidiar|r 
companies,  see  Consou]>aiion,  Mebgeb,  and  Sale,  2. 

Rate  of  depreciation  of  electric  plant,  see  Depbeciation,  5. 

Discrimination  by  electric  company,  see  Discrimination,  3,  4. 

Utility  permitted  to  file  rates  where  ordinance  rates  are  indefinite, 
see  Rates,  2. 

Power  of  Ohio  cities  to  fix  elec^cal  rates  for  power,  see  RatbS}  8. 

Rates  for,  see  Ra,te8,  13,  14. 

Emergency  electric  rates  on  account  of  war  prices  of  coal,  see  Re- 
turn, 27. 

Amount  of  return  for  electric  utility,  see  Retxtbn,  32,  33. 

Proper  operation  of  street  cars  to  save  electric  power |  see  Rktubn, 
53. 

Cutting  off  of  electric  signs  and  street  lights  when  making  neces- 
sary repairs  to  plant,  see  Service,  10. 

Allowance  lor  value  of  reserve  steam  plant,  see  Valuaxxon,  42. 

ELECTRIC  RAILWAYS. 

See  iNTBRruRBAN  Railways;  Stbbbt  Railwats. 

ELECTRIC  SIGNS. 

Cutting  of  electric  signs  when  making  necessary  repairs  to  plant, 
see  Service,  10. 

BMER6EHCT. 

Elimination  of  ccnnpetiticHi  as  means  of  efficiency  during  war  emer- 
gency, see  MoNOPOLT  and  Competition. 
(Government  control  of  railroads  as  wur  emergency  measure,  see 


Power  oi  Commission  in  emergeneiee  to  change  rates  of  interurban 
railways  to  pretest  interest  of  utility  and  public,  see  Rates,  6. 
P.U.R.19180. 
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£Bd£RQ£NCY— con^imied. 
^    Increase  in  interurban  passenger  rates  as  war  emergency  measure, 
see  Retubn,  7. 
Emergency  rates  on  account  of  war  condiUona,  aee  Bktubn,  27-30. 

BMIHEKT  DOMAIN. 

Effect  of  Pennsylvania  statute  as  authorizing  electric  company  to 
exercise  power  of  eminent  domain  in  constructing  line  over 
railroad  right  of  way^  see  Certificates  of  Convenience  and 
NaoBSsmr,  1. 

EMPLOYEES. 

Wage  basis  for  electric  railway  employees,  see  Retubn,  50. 

Discussion  of  wage  scale  and  labor  conditions  for  street  railway 
employees,  p.  833. 

EKOINEEIillfO. 

Allowance  of  cost  of  engineering  as  an  overhead,  see  Valuatioit, 
24,  26. 

EQVIPMEIIT. 

See  CoNSTBUonoN  and  Equipmbnt. 

EQUITY. 

Jurisdiction  of  equity  to  restrain  utility  from  discontinitiiig  senrice, 
see  Patmxnt. 

ERROR. 

Effect  on  appeal  of  immaterial  error,  see  Appeal  and  Revikw,  5>  0. 

E8TOPPEI.. 

1.  The  state  of  Maine  is  not  e8topf>ed  hbm  its  power  io  regnUte, 
by  an  ultra  vires  franchise  rate  contract  between  a  municipality  and 
public  utility.    Re  Cumberland  County  Power  &  L.  Co.. (Me.)  937. 

EViJIfilfOE. 

Burden  of  proof  in  action  to  vacate  order  of  Wisconsin  Commission, 
see  Appeal  and  Review,  3. 

Burden  of  proof  on  application  for  reduction  of  street  railway  rates, 
see  Rates,  22. 

Showing  necessary  to  warrant  increase  in  rates  on  account  of  war- 
time increases  in  labor  and  materials,  see  Return,  20,  21,  27. 

EX0HAK6E8. 

Apportionment  of  exchange  expenses,  see  Apportionment,  13. 
Apportionment  of  telephone  exchange  property  as  between  toll  and 
local  telephone  service,  see  Apportion  mbnt,  20. 


See  Costs  and  Expenses. 
P.U.R.1018C. 
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EXPIBATIOH. 

Of  franchises,  see  Franchises. 

EXTEKSIOir  OF  SERVICE. 

Prospective  return  of  extension  as  affecting  grant  of  certificate 

therefor,  see  Cebtipicates  of  Conveniencb  ahd  KBOBSsmr,  S. 
Natural  gas  rates  to  secure  liberal  return  to  encourage  development 

and  extension  of  business,  see  Return,  17. 
Of  service,  see  generally  Service,  6-9. 
Power  of  Commission  to  authorize  construction  of  spur  tr&ck  over 

same  route  for  which  an  extension  was  refused,  see  Service, 

21. 
Unnecessary  street  railway  improvements  to  be  suspended  during 

war  period,  see  Street  Railways. 

FACTS. 

Review  of  findings  of  fact,  see  Appeal  and  Review. 

FAIR  MARKET  VALUE. 

Utility  to  charge  itself  with  fair  market  value  of  gas  used  in  pri- 
vate enterprise,  see  Rates,  16. 

FAIR  VALUE. 

Freight  and  passenger  rates  to  be  based  on  fair  value  of  proper^ 

used,  fese  Ratrs,  17« 
Return  to  be  based  upon  value  of  property  used  in  serving  public, 

see  Return,  9. 


See  Rates. 

FARM  TELSPHOm  UHSS. 

See  Rural  IkUEPHCKras. 

FAUCET. 

Reasonableness  of  first  faucet  charge  for  water,  see  Ratrs,  33. 

FEDERAL  CONTROL. 

Regulation  of  railroad  under  control  of  Director  General  of  Rail- 
roads, see  CoMiassiONS,  9. 
Federal  control  of  railroads,  see  Raitjoaiw. 

FEDERAL  COURTS. 

See  Courts. 

FEES  AKD  COMMISSIOirB. 

Apportionment  of  pay  station  fees,  see  AppoRTiONiOBifT,  11. 

FIHAKOniO. 

Return  to  be  sufficient  to  encourage  investment  of  private  cspliy 
in  public  utility,  see  Return,  12,  18. 
P.U.R.1918C. 
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FINANCING— continued. 

Federal  eontrol  ot  niiEoads  as  affecting  issuanee  of  eeouriiieB,  gee 

Sbcitbity  Issiisib^  2. 
Cost  of,  as  an  overhead  expense,  see  VALUATioir»  27. 

FINDINGS. 

Review  of  findings  of  fact  by  master,  see  Appeal  and  Review,  1,  6. 

FINES  ANB  PENAI.TIi:S. 

Added  penalty  for  failure  to  pay  bills,  see  Payment. 

FIRE  PROTECTION. 

Rules  of  telephone  company  as  to  furnishing  information  relative 
to  location  of  fires,  see  Sebvice,  28. 

FIVE  CENT  FARE. 

Of  street  railways,  see  Rates,  22,  23,  25,  27. 

FIXED  CHARGES. 

Valuation  of  property  not  necessary  where  earnings  are  not  sufficient 
to  pay  operating  expenses  and  fixed  charges,  see  Valuation^ 
1. 

FLOATING  INDEBTEDNESS. 

Necessity  of  approval  of  California  Commission  as  to  contracts 

relating  to,  see  Commissions,  4. 
Issuance  of  securities  to  refund  floating  indebtedness,  see  Sboobttt 

Issues,  3,  8. 

FORECLOSURE. 

Of  mortgage,  see  MittTOAUS. 

FRANCHISES. 

Failure  to  secure  franchise  as  affecting  povlto  of  Commiision  to 
grant  certificate  of  convenience,  see  Cebtiitoatis  of  Conten- 
ienge  and  Necessity. 

Prospective  return  of  extension  under  franchise  rates  as  affecting 
grant  of  certificate  therefor,  see  Certificates  op  Convenience 

AND  NeCESSITT,  2. 

Propriety  of  requiring  transfers  not  considered  in  passing  upon 
approval  of  franchise  silent  upon  that  subject,  see  Cbbtificates 
OF  Convenience  and  Necessity,  3. 

Power  of  Commission  to  change  rates  fixed  by  franchise,  see  Con- 
stitutional Law,  1-5. 

Estoppel  of  state  by  ultra  vires  franchise  rate  contract  between 
city  and  utility,  see  Estoppel. 

Telephone  association  not  made  public  utility  by  accepting  franchise 
to  use  streets  and  violating  charter  by  serving  public,  see 
Public  Utilities,  2. 

Suspension  of  franchise  requirements  during  war  emergency,  see 
Railroads. 
P.U.R.1918C. 
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FBANCBISE^— continued. 

Consideration  of  municipal  frandiiafr  Ik  Jnag  zmtai)  see  B,aibb»  11. 

Unnecessary  street  railway  impro¥eBMBte.  to  be  wpnmitod  dnriBg 
war  period,  see  Street  Railways. 

Effect  on  valuation  of  plant  of  expiration  of  franchise,  see  Valua- 
tion, 19. 

Discussion  relative  to  onerous  provisions  of  a  street  railway  fran- 
chise which  are  likely  to  operate  to  the  detriment  of  the  public^  p.  402. 

FREE  SERVICE. 

As  discriminatory,  see  Disorimination. 

FREIGHT. 

Apportionment  as  between  freight  and  passenger  service,  see  Ap- 

POBTIONlfENT,  7,  8. 

Rates  for,  see  Rates,  17-20. 

Recommendation  relative  to  co-operation  of  street  car  lines  with 
railroads  in  handling  freight  during  period  of  the  war,  p.  45. 

FUEL. 

Consideration  of  peculiar  value  of  natural  gas  as  fuel  in  fixing 

rate  of  return,  see  Rbtubn,  18. 
Curtailment  of  street  car  service  on  account  of  shortage  of  coal,  see 

Sebvioe,  24.  I 

Heating  street  cars  under  fad  consolation  order,  p.  829. 

6A8. 

See  also  Natural  Gas. 

Conditions  imposed  by  District  of  Columbia  Commission  in  author- 
izing increase  in  gas  rates  because  of  increased  cost  of  oil  and 
coal,  see  Rates,  15. 

Bmergency  relief^or  gas  utility  on  account  of  war-time  prices,  see 
Retubx,  29,  30. 

Amount  of  return  for  gas  utility,  see  Return,  34. 

Power  of  Commission  to  regulate  installation  or  sale  of  gas  ranges, 
see  Sebvioe,  5. 

Discussion  relative  to  accuracy  of  gas  meters,  p.  424. 

OABOIiENE. 

Credit  to  be  given  for  natural  gas  consumed  ia  making  gasolene, 
see  Valuation,  4. 

Discussion  of  method  of  extraction  of  gasolene  from  natural  gas, 
pp.  425-428. 

GOING  CONCERN. 

Utility  considered  as  going  concern  in  valuation  proeeedinga,  see 
Valuation,  53-55. 
P.U.R.1918C. 
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OOmO  VAItUE. 

Depreciation  of  allowance  for  going  vahie,  see  ViZAJATioif,  17. 
Allowance  for,  in  valuation  proceedings,  see  Valuazioii^  60-68. 

OOVEBKICENT  OOHmOI*. 

Of  railroads,  see  Railboads. 

GRADING. 

Solidification  of,  see  Valuation,  38. 

GBOUHDED  TELEPHONE  BTBTEM. 

Telephone  rates  for,  see  Ratbs. 

HAZARDS. 

Hazardous  character  of  business  of  natural  gas  utili^  as  affoeiing 
rate  of  return,  see  Rbtubn,  16. 

HEALTH. 

Jurisdiction  of  California  Commission  to  pass  upon  purity  of  water 
supply,  see  Sebviob,  4. 

HEATING. 

Value  of  service  of  natural  gas  utility  in  fixing  rate  of  return,  see 
Rbtubn,  18. 

Heating  street  ears  under  fuel  conservation  order,  p.  829. 
Discussion  of  heating  value  of  natural  gas,  p.  422. 

HIGHWAYS  AND  8TREET8. 

Crossings  of,  see  Cbossinos. 

Telephone  association  not  made  public  utility  by  accq^ting  fran- 
chise to  use  streets  and  violating  charter  by  serving  public,  see 
Public  Utiutibs,  2. 

Traffic  conditions  to  facilitate  operation  of  street  cars,  see  Retubn, 
61. 

HI8TOBT. 

Consideration  of  history  of  utility  relative  to  past  losses  or  pros- 
perity in  fixing  return  during  war  era,  see  Rbtubn,  6. 

HOLDING  OOMPANT. 

Payment  to  holding  companies  for  supervision  as  proper  operating 
expense,  see  Rbtubn,  66^  66. 

HORIZONTAL. 

Consideration  of  application  for  horizontal  increase  in  railroad 
rates  under  ELansas  statute,  see  Raivs,  20. 

HYDRANTS. 

Proportion  of  total  revenue  of  water  company  to  be  paid  by  mu- 
nicipality for  hydrant  and  other  service,  see  Ratbs,  34. 
P.U.R.1918a 
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nxiKois. 

Power  of  lUkioiB  CommiB^ion  to  reotrain  operation  of  utility  with- 
out certifioate  of  convenieiice,  see  Commissions,  5. 

Telephone  association  not  made  public  utility  by  accepting  fran- 
chise to  use  streets  and  violating  ^barter  by  serving  public,  see  * 
Public  Utilities,  2. 

IMMATERIAL  ERROR. 

Effect  of,  on  appeal,  see  Afpeal  and  Review,  5,  6. 

IMMimiTY. 

Immunity  of  United  States  from  suit,  see  United  States,  1,  2. 

IMPAIRMENT  OF  CONTRACTS. 

See  Coi^TiTunoNAL  Law,  1-5. 

IMPROVEMENTS. 

Railroads  not  required  to  make  unnecessary  improvements  during 

the  war,  see  Sebvic^  14. 
Commission  order  requiring  new  station  suspended  on  account  of 

governmental  operation  of  railroads,  see  Seevice,  18. 
Unnecessary  street  railway  improvements  to  be  suspended  during 

war  period,  see  Street  Railways. 

INCOMPIJBTE  CONSTRUCTION. 

Ck>n8ideration  of,  in  valuation  prooeedings,  see  VALUAaeiDN,  S6. 

INCREASE  IN  RATES. 

Conditions  imposed  by  District  of  ColoBsbia  Ceatt&iaaioft  ia  au- 
thorizing increase  in  gas  rates  because  of  increased  cost  of 
oil  and  coal,  see  Rates,  15. 

Consideration  of  application  for  horizontal  incvease  in  railroad 
rates  under  Kansas  statute,  see  Raixs,  20. 

INBEBTEDNESS. 

See  Fix)ATiNO  Indebtedness. 

lND£i*lN  ITBNB88. 

Of  orders,  see  Obdebq. 

Utility  permitted  to  file  rates  where  ordinance  rates  are  indefinite, 

see  Rates,  2. 
Jurisdiction  of  Commission  to  pass  vpon  indeflnitenets  of  rate 

schedule  made  by  municipality,  see  Raves,  4. 

INDETERMINATE  PERIOD. 

Consideration  in  fixing  rates,  of  franchise  nmning  for  indeter- 
minate period,  see  Rates,  11. 

INDIANA. 

Power  of  Indiana  Commissicm  to  construe  contract  between  utility 
and  consumer,  see  CoMlfissiONS,  6. 
P.U.R.1918C. 
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INDIANA— continued. 

Jurisdiction  of  Commission  over  crossings,  see  Ckomings. 
Dismissal  of  proceeding  because  of  change  of  conditions  and  in 

personnel   of  Commission   and  government  of  city  operating 

municipal  plant,  see  Pbocedttrb. 
Power  of  Commission  in  emergencies  to  change  rates  of  interurfoan 

railways  to  protect  interest  of  utility  and  public,  see  Rates,  6. 
Policy  of  Commission  relative  to  advance  in  rates  on  account  of 

war-time  operating  costs,  see  Return,  22,  26,  27. 
War  conditions  as  authorising  temporary  increase  in  rates  under 

emergency  statute,  see  Retusn,  28. 

INDIVID1JAL8. 

Individual  members  of  CoBamission  as  parties  in  suit  to  enjoin 
enforc^nent  of  ordtn,  see  Pjjitibs,  3. 

INDUSTRIAI.  USE. 

Apportionment  of  operatii^  expenses  of  natural  gas  company  as  be- 
tween domestic  and  industrial  business,  see  Apportionment,  3. 

IKFORMATIOK. 

Utility  to  furnish  information  to  consumers,  see  Service,  !• 

INJUNOTIOH. 

Power  of  Illinois  Commission  to  restrain  operation  of  utility  with- 
out certificate  of  convenience,  see  Commissions,  5. 

United  States  and  Interstate  Commerce  Commission  as  necessary 
parties  defendant  to  suit  to  enjoin  interference  by  state  au- 
thorities with  compliance  with  order  of  Commission,  see 
Parties,  1. 

Bight  of  nonresident  bondholders  to  maintain  suit  in  Federal  court 
to  restrain  enforcement  of  Commission  orders  on  ground  of  di- 
versity of  citizenship,  see  Parties,  2. 

Individual  members  of  Commission  as  parties  in  suit  to  enjoin  en- 
forcement of  orders,  see  Parties,  3. 

Annotation  on  jurisdiction  of  equity  to  restrain  utility  from  dis- 
continuing service  for  failure  to  pay  disputed  bill,  p.  177. 

UrjllRT. 

See  Damages. 

IKTEBCORPOBATE  RELATIONS. 

Allowance  of  discount  because  of  inadequate  service,  in  rates  of 
natural  gas  distributing  company  as  binding  upon  pipe  line 
company,  see  Orders,  1. 

Consideration  of  fact  that  distributing  company  purchases  commod- 
ity indirectly  through  company  controlled  by  stockholders,  see 
Return,  44. 

Consideration  of  interest  of  subsidiary  and  parent  companies  upon 
issuance  of  securities,  see  Security  Issues,  12. 
P.U.R.1918C. 
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INTERCORPORATE  RELATIONS— conftnuad. 

1.  The  Montana  Commission  has  authority  to  insist  that  connect- 
ing line  contracts  between  a  state-wide  telephone  utility  and  a  connect- 
ing company  shall  not  provide  for  a  greater  or  less  division  of  profits 
than  exists  between  such  utility  and  other  similar  connecting  lines. 
Intermountain  Teleph.  &  E.  Co.  v.  Mountain  States  Teleph.  &  Teleg. 
Co.  (Mont.)  120. 

INTEREST. 

State  as  well  as  city  and  county  to  pay  interest  on  share  ol  cost 
of  crossing,  see  Crossings,  2. 

Water  company  required  to  refund  with  interest,  charges  for  serv- 
ice connections  and  meters,  see  Reparation. 

Ordinance  fixing  rates  to  reduce  return  less  than  local  rates  of  in- 
terest on  money  as  taking  of  property  without  due  process  of 
law,  see  Return,  14. 

INTEREST  DURING  CONSTRUCTION. 

Allowance  for,  as  an  overhead  expense,  see  Valuation,  26. 

INTERSTATE  COMMERCE. 

See  also  Intrastate  Commerce. 

Apportionment  of  property  as  between  interstate  and  intrastate 
service,  see  Apportionment,  6. 

Proper  district  for  suit  by  carrier  to  enjoin  interference  with  com- 
pliance with  order  of  Interstate  Commerce  Commission,  see 
Courts,  1,  2. 

Power  of  Interstate  Commerce  Commission  to  remove  discrimina- 
tion against,  see  Interstate  Commerce  Commission,  1,  2. 

Annotation  on  division  of  expenses  of  steam  railroads  between  state 
and  interstate  traffic,  p.  360. 

INTERSTATE  COMMERCE  COMMISSION. 

Proper  district  for  suit  by  carrier  to  enjoin  interference  with  com- 
pliance with  order  of  Interstate  Commerce  Commission,  see 
Courts,  1,  2.  . 

Indefiniteness  of  orders  of,  see  Orders. 

United  States  and  Interstate  'Commerce  Commission  as  aeceBsary 
parties  defendant  to  suit  to  enjoin  interference  by  state  au- 
thorities with  compliance  with  order  of  Commission,  see 
Parties,  1. 

Power  of  Commission  over  distribution  of  coal  cars,  see  Skrviob, 
2,8. 

United  States  as  party  to  suit  to  set  aside  orders  of  Interstate 
Commerce  Commission,  see  United  States,  1. 

1.  Congress  could  and  did  vest  the  Interstate  Commerce  Commis- 
sion with  authority  to  remove  an  existing  discrimination  against  inter- 
state commerce  by  directing  a  change  of  an  intrastate  rate  prescribed 
P.U.R.1918C. 
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INTERSTATE  COMMERCE  COMMISSION— con<iiM«6rf. 

by  state  authority.    Illinois  C.  R.  Co.  v.  Pulilie  Utilities  Commission 

(U.  S.)  279. 

2.  Noncompliance  by  carriers  with  a  state  intrastate  rate  law  may 
be  excused  by  an  order  of  the  Interstate  Commerce  Commission  which 
requires  an  advance  in  intrastate  rates  to  remove  an  existing  discrimi- 
nation against  interstate  commerce  found  to  result  from  a  disparity 
between  existing  interstate  and  intrastate  rates.  Illinois  C.  R.  Co.  v. 
Public  Utilities  Commission  (U.  S.)  279. 

IHTEBUBBAN  RAILWAYS. 

Power  of  Commission  in  emergencies  to  change  rates  of  interurban 

railways  to  protect  interest  of  utility  and  pubHc,  see  Rates,  5. 
Increase  in  passenger  rates  as  war  emergency  measure,  see  Retubn, 

7. 
Temporary  increase  in  rates  on  account  of  war  conditions,  see 

Retubn,  28. 
Removal  of  tracks  and  station  to  avoid  expense  of  paving  streets, 

see  Sebvice,  11. 

INTBASTATE  COMMERCE. 

See  also  Interstate  Cohmebob.  ' 

Apportionment  as  between  interstate  and  intrastate  commerce,  see 

APPOBnONMKNT,  5. 

Proper  district  for  suit  by  carrier  to  enjoin  interference  with  com> 

pliance  with  order  of  Interstate  Commerce  Commission,  see 

COUBTS,  1,  2. 
Power  of  Interstate  Commerce  Commission  to  increase  intrastate 

rates  to  eliminate  discrimination  against  interstate  commerce, 

see  DisominNATioiT,  1,  2. 

Ill  VESTMENT. 

Apportionment  of,  see  Appobtionmsnt. 

Apportionment  of  investment  as  between  toll  and  local  telephone 

service,  see  Apportionment,  9,  10,  19,  20. 
Return  to  be  sufficient  to  encourage  investment  of  private  capital 

in  public  utility,  see  Return,  12,  13. 

IOWA. 

Power  of  Iowa  Commission  to  prevent  railroad  company  construct- 
ing track  so  as  to  prevent  drainage  of  surface  water,  see  Ooic- 

HISSIONS,  8. 

Jurisdiction  of  Commission  over  crossings,  see  Crossings. 

ntmioATioK. 

See  also  Wateb. 

Discrimination  between  domestic  service  and  irrigation  consumers, 

see  DiSCBIMINATION,  11. 

Irrigation  utility  to  install  service  connections  at  its  own  expense, 
see  Sebvice,  12. 
P.U.R.1918C. 
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JURISDIOTKHI. 

Of  GommissioiiB,  see  Commissions. 

KANSAS. 

Consideration  of  application  for  horizontal  increase  in  railroad  ratet 
under  Kansas  statute,  see  Rates,  20. 

Policy  of  Commission  as  to  consideration  of  needs  for  future  ex- 
penditures in  fixing  rates,  see  Retubn,  4. 

LABOR. 

Labor  shortage  <m  railroad,  see  Railboadb. 

Increased  cost  of  labor  as  justifying  six-oe&t  fare  on  street  rail- 
ways, see  Rates,  23. 

Increased  cost  of  labor  as  ground  for  advance  in  rates,  see  Retuen, 
20-23. 

Depreciation  of  cost  of  labor,  see  Valuatioii,  23. 

Discussion  of  labor  conditions  for  street  railway  employees,  p.  833. 

ULBOB  UHIOH. 

Grievance  of  labor  union  as  reason  for  granting  certificate  of  con- 
venience to  motor  bus  line,  see  Monopoly  and  Competition. 

UUTD. 

Land  company  selling  water  to  purchaser  as  public  utility,  see 
PuBLio  Utilities,  3,  4. 

Effect  of  establishment  of  zone  ^stem  on  street  railways,  on  land 
values^  see  Rates,  26, 

Duty  of  Commission  with  reference  to  reserved  land  held  by  nat- 
ural gas  company,  see  Valuation,  2. 

Allowance  for  value  of  reserve  lands  of  natural  gas  company,  see 
Valuation,  40,  41. 

Valuation  of  town  lots  owned  by  telephone  company,  see  Valua- 
tion, 44. 

Valuation  of  rights  of  way,  see  Valuation,  60-62. 

LEASES. 

Valuation  of,  see  Valuation,  59. 

JJBOAJL  EXPENSES. 

As  overhead,  see  Valuation,  25. 

LEOISI.ATITBE. 

Determination  of  New  York  Commission  as  not  affected  bf  lQgMA«* 
tive  Commission,  see  Commissions,  2. 

LIFE. 

Straight  line  method  of  computing  depreciation  based  upon  estimat- 
ed useful  life  of  plant,  see  Depreciation,  1. 
P.U.R.1918C. 
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UOHTIHO. 

Value  of  service  of  natural  gas  utility  in  fixing  rat*  ol  return,  see 
Return,  18. 

LIVE  STOCK. 

Carrier's  duty  to  install  stockyard  scales  at  point  of  shipment,  see 
Sebvicb,  16,  17. 

LOBBIES. 

Expenditures  for  mainDbenance  of  lobbies  as  operating  expense,  see 
BcruBN,  46. 

IiOCAUTIES. 

Apportionment  of  investment  of  natural  gas  company  as  between 
localities,  see  Apportionment,  2. 

Apportionment  of  operating  expenses  of  natural  gas  company  be^ 
tween,  see  Apportionment,  3. 

Question  whether  rates  afford  a  reasonable  compensation  as  de- 
pending upon  localities,  see  Return,  5. 

Consideration  of  return  as  a  whole  of  consolidated  street  railway 
system  serving  many  communities,  see  Rbturn,  31. 

LOCAL  PERMIT. 

Transferability  of  right  to  operate  automobile  transportation  line 
without  local  permit,  see  Automobiles. 

LOCAL  TELEPHONE  SERVICE. 

Apportionment  as  between  local  and  toll  telephone  service,  see  Ap- 
portionment, 9-20. 

LOCAL  TRAFFIC. 

Profits  of  shipper  as  determining  whether  tariff  rate  is  local  or  only 

factor  of  through  rate,  see  Rates,  18. 
Application  of  through  rate  to,  see  Rates,  10. 

LOCOMOTIVES. 

Railroad  locomotives,  see  Railroads. 

LOCOMOTIVE  TON  MILE. 

As  basis  of  apportionment,  see  Apportionment,  6,  8. 

LOSSES. 

Consideration  of  past  losses  in  fixing  return  during  war  era,  see 
Return,  6. 

Pecuniary  loss  as  ground  for  refusing  to  extend  service,  see  Serv- 
ice, 6,  7. 

No  allowance  for  going  value  where  early  loeses  had  been  reeonped, 
see  Valuation,  62. 
P.U.R.1918C. 
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MAINE. 

Power  iff  CommiBsion  to  diange  rates  fixed  by  fraaohise^  see  Ck>N- 

STITTJnOKAL  IjLW,  2-6. 

MAIN  LIKE. 

Apportionment  as  between  main  and  branch  line,  see  Appobtion- 
liENT,  6. 

MAINTEKANOE. 

Apportionment  of  expense  of  maintenance  as  between  kxsal  aii4 
toll  telephone  service,  see  AppoiTAmMBNT,  11. 

Apportionment  of  cost  of  maintenance  as  between  local  and  toll 
telephone  service,  see  Apportion  ment,  16. 

Expenditures  on  roadbed  after  construction  as  chargeable  to  main- 
tenance and  not  to  capital,  see  Valuation,  34. 

KAHAOSMEKT. 

Efficiency  in  management  as  factor  in  fixing  return,  see  Retubn, 
16. 

XANAOOL 

Salary  of  manager  of  telephone  utility,  see  Rbtubn,  48,  40. 

MARKET  VALUE. 

Market  value  of  contiguous  land  plus  cost  of  acquisition  aa  value 
of  railroad  right  of  way,  see  Valuation,  62. 

MASTER. 

Review  of  findings  of  fact  by,  see  Appeal  and  Review,  1,  6. 

MATERIALS  AND  SUPPLIES. 

Increased  cost  of  materials  as  justifying  six-cent  fare  on  street  rail- 
ways, see  Rates,  23. 

War-time  increases  in  cost  of,  as  ground  for  increasing  rates,  see 
Retubn,  19-26. 

Depreciation  of  cost  of,  see  Valuation,  23. 

MAXIMUM  RATE. 

Power  of  Commission  to  change  maximum  rates  fixed  by  framchise 
contract,  see  Constitutional  Law,  3,  4. 

MEMBERS. 

Individual  members  of  Commission  as  parties  in  suit  to  enjoin 
enforcement  of  orders,  see  Pabtibs,  3. 

MERGER. 

See  Consolidatioh,  liBBont,  and  Saib. 

METALLIO  OIROUM  STSTBM. 

Telephone  rate  for,  see  Rates. 
P.U.R.1918C. 
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1IETEB8. 

Right  of  telephone  company  to  haye  meter  system  of  rates,  see 
Rates,  28. 

Water  company  required  to  refund  with  interest,  charges  for  serv- 
ice connections  and  meters,  see  Bkeabation. 

Discussion  relative  to  accuracy  of  gas  meters,  p.  424. 

KETHODS. 

Of  computing  depreciation,  see  Depbeciation,  1,  2. 

MI0HI6AN. 

Consideration  by  Michigan  Commission  in  fixing  rates,  of  interest 
of  public  and  investor,  see  Rates,  9. 

MII.EAOE. 

Mileage  basis  for  apportioning  values  in  steam  railroad  cases,  see 
Appobtionicsnt. 

MUOOHDVCT. 

Discontinuance  of  telephone  service  for  use  of  profane  language,  see 
Service,  29,  30. 

MISSOURI. 

When  question  as  to  validity  of  order  of  Missouri  Commission  must 

be  raised,  see  Appeal  and  Review,  7. 
Mutual  telephone  as  public  utility  under  Missouri  statute,  see 

PuBiJO  Utilities,  1. 

MONET. 

Cost  of  obtaining  money  aa  an  overhead  expense,  see  Valuation, 
27. 

MONOPOLY  AND  OOMPBTITXON« 

Annotation  on  monopoly  and  competitioi^  between  public  utilities, 
p.  915. 

Discussion  of  the  effect  of  competition  in  public  utility  business,  p. 
238. 

Discussion  of  elimination  of  competition  as  a  means  of  material 
efficiencies  during  emergency  created  by  war,  p.  27. 

Discussion  of  grievance  by  labor  union  against  railway  company  as 
reason  for  granting  certificate  of  convenience  to  motor  bus  line,  p.  909. 

1.  A  certificate  of  convenience  and  necessity  win  not  be  granted 
by  the  Illinois  Commission  for  the  operation  of  motor  busses  upon 
streets  parallel  with  those  occupied  by  a  street  railway  practically 
throughout  a  city,  where  the  existing  utility  is  rendering  adequate 
service  at  reasonable  rates.    Re  People's  Motor  Bus  Co.  (111.)  909. 

2.  A  public  utility  should  not  be  allowed  to  increase  its  rates  beyond 
those  authorized  for  a  competitor.  Re  United  Fuel  Gas  Oo.  (W.  Va.) 
193. 

P.r.R.1918C. 
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MOKTAKA. 

Power  of  Commissioii  to  enloroe  tenna  oi  oonnectiiig  line  o<mtract 
between  telephone  companies,  see  Commissjoics,  7. 

Power  of  Commiflaion  over  division  of  profits  from  connecting  line 
contract,  see  Intebcobpoea.te  Kblaixqns. 


MORTGAGES. 

Sale  price  on  foreclosure,  as  measure  of  value,  see  Valuaixdn,  12. 

Abstract  of  case  on  necessity  of  securing  consent  of  Oonunission 
before  trustee  may  foreclose  utility  company's  mortgage,  p.  7. 

MOTOR  BUS. 

See  Automobiles. 


MOTORMAN. 

Instruction  of  motormen  in  operaticHi  of  can  for  saving  of  power, 
see  Retubn,  53. 

MULTIPLES. 

Use  of  multiples  in  valuing  railroad  right  of  way,  see  Valuation, 
61. 

MUKIOIPAUTIES. 

Power  of  Commission  to  change  ra^  txed  by  muBleipal  franchise, 
see  Constitutional  Iaw,  1. 

Furnishing  free  service  to  village  president  as  discrimination,  flee 
Discbimination,  2. 

Estoppel  of  state  by  ultra  vires  franchise  rate  eontntet  between  city 
and  utility,  see  Estoppel. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in 
personnel  of  Commission  and  govemntorit  of  city  operating  vm- 
nicipal  plant,  see  PBOOSiyuKB. 

Utility  permitted  to  file  rates  where  ordinance  rates  are  indefinite, 
see  Rates,  2. 

Jurisdiction  of  Commission  to  pass  upon  indefiniteness  of  rate 
schedule  made  by  municipality,  see  Rates,  4. 

Commission  rather  than  municipality  to  increase  rates  so  as  to  at- 
tract capital,  see  Rates,  6. 

Power  of  Ohio  cities  to  fix  electrical  rates  for  power,  see  Rates,  8. 

Consideration  of  municipal  franchise  in  fixing  rates,  see  Rates,  11. 

Proportion  of  total  revenue  to  be  paid  by  city  for  hydrants  and 
other  service,  see  Rates,  34. 

Unfavorable  rate  contract  with  municipality  as  affecting  rates  of 
private  oonsumer,  see  Return,  1, 

Mttnicipal  rate  ordinfMsee  as  having  effect  of  continuing  life  of  ex- 
pired* franchise,  see  Valuation,  19. 
P.U.R.1918C. 
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MUNICIPAL  PLANT. 

DismiMal  of  prooe»dui|p  beoaute  of  ckMige  of  conditions  and  in  per- 
sonnel of  Commission  and  government  of  city  operating  mu- 
nicipal plant,  see  Pbocedube. 

Emergency  electric  rate  for  municipal  plant,  aee  Retubn,  27. 

Discussion  of  unsoundness  of  policy  of  municipality  in  not  provid- 
ing depreciation  reserve  for  a  municipal  plant,  p.  602. 

mXTUAI.  TELEPHONES. 

As  public  utility,  see  Publio  Utilttibs,  1,  2. 

NATURAL  GAS. 

See  alao  Qas. 

Apportionment  where  oil  is  found  in  drilling  for,  see  Appobtiow- 

MENT,  1. 
Apportionment  in  case  of  natural  gas  company,  see  Appobtion- 

MENT,   1-4. 
Method  of  computing  depreciation  of  natural  gas  plant,  see  De- 

PBEGIATION,  1. 

Special  factors  affecting  depreciation  of  natural  gas  plant,  see  Dk- 

PBECIATION,   3,  4. 

Rate  of  depreciation  of  natural  gas  plant,  see  Depbeoiation,  6. 

AUowance  of  discount  because  of  inadequate  service,  in  rates  of  nat- 
ural gas  distributing  company  as  binding  upon  pipe  line  com- 
pany, see  Obdebs,  1. 

Utility  to  charge  itself  with  fair  market  value  of  gas  used  in  pri^ 
vate  enterprise,  see  Rates,  16. 

Problems  peculiar  to  natural  gas  utility  in  fixing  rate  of  return, 
see  Retubn,  16-18. 

Amount  of  return  for  natural  gas  utility,  see  REttrsN,  35,  36. 

Unprofitable  extensions  of  service,  see  Sebvice,  7. 

Uncertainty  of  supply  as  ground  for  refusing  to  extend  servlee,  see 
Sebvice,  8. 

discount  on  bills  in  lieu  of  fllie  for  inadequate  service,  see  Sebvice, 
13. 

Duty  of  Commission  with  reference  to  reserved  land  held  by  nat- 
ural gas  company,  see  Valuation,  2. 

Credit  to  be  given  for  natural  gas  oonsuMed  in  making  gasolene, 
see  Valuation,  4. 

Allowance  of  accrued  depreciation  in  valuation  of  natural  gas 
property,  see  Valuation,  17,  18. 

Of  drilling  natural  gas  wells  charged  to  operation  not  chaignUe 
to  capital,  see  VaijuatIon,  86. 

Allowance  for  reserve  lands  of  natural  gas  ^ompaii^,  see  Valua- 
tion, 40,  41. 

Allowance  of  working  capital  for  natural  gas  company,  see  V4I.17- 
ATIMV,  45. 

0^e€iAc  aHowvoce  for  going  value  lor  natural  fas  company,  see 
Valuation,  67,  68. 
P.U.R.1918C.  67 
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NATURAL  GAS— continued. 

Allowance  for  appreciation  of  natural  gas  leaseholdsi  see  Valua- 
tion, 59. 

Diseussion  of  heating  value  of  natural  gas,  p.  422. 

Discussion  of  method  of  extraction  of  gasolene  from  natural  gas, 
pp.  425-42g. 

Discussion  of  power  of  Ck)mmi88ion  to  require  natural  gas  utility  to 
extend  its  lines  into  other  fields  to  secure  adequate  supply,  pp.  429--438. 

KECE88ITT. 

See  Cebtificatbs  of  Convenience  and  Nbcbssitt. 

NET  EARNINGS. 

Capitalization  of,  as  measure  of  value,  see  Valuation,  11. 

NEW  JEB8ET. 

Power  of  Commission  to  change  franchise  rates,  see  Constitutional 

Law,  3,  4. 
Jurisdiction  of  Commission  over  crossings,  see  Cbossinos. 
Policy  of  Conmiission  relative  to  extensions  during  war  times,  see 

Sebvicb,  0. 

NEW  YORK. 

State  as  well  as  city  and  county  to  pay  interest  on  share  of  cost 

of  crossing,  see  Cbossinos,  2. 
Power  of  Commission  to  regulate  installation  or  sale  of  gas  ranges, 

see  Sebvicb,  5. 

NONPAYMENT. 

See  Payment. 

NONRESIDENTS. 

Right  of  nonresident  bondholders  to  maintain  suit  in  Federal  eoort 
to  restrain  enforcement  of  Commission  order  on  ground  of  di- 
versity of  citizenship,  see  Pabties,  2. 

NONSUBSCRIBERS. 

No  discrimination  in  toll  rate  a«  between  subscribers  and  n<«8ub- 

scribers,  see  Discbimination,  8. 
Use  of  telephones  by  nonsubscribers,  see  Sebvice,  28. 

NOTES. 

Floating  indebtedness  to  be  fimded  by  issmanoe  of  stock  or  bonds,  see 
Secubttt  Issues,  8. 

NOTICE. 

Of  discontinuance  of  service  for  nonpayment,  see  Payment,  2,  4, 
Sufficiency  of  notice  of  change  in  rates  under  Pomsylvaaia  atatute, 
see  Rates,  12.     ' 
P.U.R.1918C. 
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OHIO. 

Jurisdiction  of  CommiBsion  to  pass  upon  indeflniteness  of  rate 
schedule  made  by  municipality,  see  Rates,  4. 

Power  of  Commission  to  suspend  telephone  rates,  see  Rates,  7. 

Power  of  municipality  to  fix  electrical  rates  for  power,  see  Rates, 
8. 

OIL. 

Apportionnaent  as  between  gas  and  oil  where  oil  is  found  in  drilling 
for  natural  gas,  see  Afpobtionmbmt,  1. 

Conditions  imposed  by  District  of  Columbia  Commission  in  au- 
thorising increaae  in  gas  rates  because  of  increased  oost  of  oil 
and  eoal,  see  Rates,  15. 

OKUiHOMA. 

Commission  having  such  power  only  as  is  conferred  by  Constitu- 
tion, see  Commissions,  1. 

Power  of  Oklahoma  Commission  with  respect  to  crossing  safe  for 
transportation  purposes,  see  QuossiNQSt  3. 

ONE-MAH  CABS. 

Discussion  of  use  of,  to  saye  operating  expenses,  p.  540. 

OPERATING  EXPENSES. 

Apportionment  of,  see  Afpobtionmbnt. 

Apportionment  of,  of  natural  gas  company  as  between  wholesale 
and  retail  business  and  between  domestic  and  industrial  busi- 
ness and  between  localities,  see  Appobtionment,  3. 

Consideration  of,  in  fixing  rate  of  return,  see  Return,  43-57. 

Valuation  of  property  not  necessary  where  earnings  are  not  suf- 
ficient to  pay  operating  expenses  and  fixed  charges,  see  Valua- 
tion, 1. 

Expenses  charged  to  operation  not  to  be  included  as  overheads,  see 
Valuation,  21,  22. 

ORDERS. 

Review  of,  see  Appeal  and  Review. 

Proper  district  for  suit  by  carrier  to  enjoin  interference  with  c<Mn- 
pliance  with  order  of  Interstate  Commerce  Commission,  see 
Courts,  1,  2. 

United  States  and  Interstate  Commerce  Commission  as  necessary 
parties  defendant  to  suit  to  enjoin  interference  by  state  au- 
thorities with  compliance  with  order  of  Commission,  see  Par- 
ties, 1. 

Right  of  nonresident  bondholders  to  maintain  salt  in  Federal 
court  to  restrain  enforcement  of  Commission  orders  on  ground 
of  diversity  of  citizenship,  see  Parties,  2. 

Individual  members  of  Commission  as  paorties  in  salt  to  enjoin  en- 
forcement of  orders,  see  Parties,  3. 

Commission  order  requiring  new  station  suspended  •n  aeeount  o€ 
governmental  operation  of  railroads,  see  Service,  18. 
P.U.R.1018C. 
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ORDERS— continued. 

ReasoQftbleness  of  order  requiring  construction  of  side  track,  see 
Sebvice,  19-28. 

ReasonablehesB  of  order  requiring  change  in  route  of  street  rail- 
way line,  see  Sesvicb,  26. 

United  States  as  party  to  suit  to  set  aside  orders  of  Interstate 
Commerce  Commisdion,  see  United  States,  1. 

Statement  that  an  order  should  not  issue  directing  a  company  to 
do  something  which  will  be  remedied  within  a  reasonable  time  in  the 
ordinary  course  of  the  business,  p.  8(K). 

1.  An  adjustment  made  by  the  Oklahoma  Commission  between  a 
natural  gas  distributing  utility  and  its  consUftiers,  allowing  them  a 
discount  on  rates  for  inadequate  service,  is  binding  on  a  pipe  line  com- 
pany supplying  gas  to  the  distributing  utility  for  a  percentage  of  the 
income  derived  from  the  sale  of  gas  to  the  consumers.  Ruth  v.  Okla- 
homa Gas  &  E.  Co.  (Okla.)  410. 

2.  An  order  of  the  Interstate  Commerce  Commission  requiring  a 
readjustment  of  intrastate  rates  prescribed  by  Mate  authority,  made 
for  the  purpose  of  removing  a  discrimination  against  interstate  com- 
merce found  to  result  from  a  disparity  between  intrastate  and  inter- 
state rates,  is  invalid  for  uneertainlQr  where  it  has  no  definite  field  of 
operation  and  leaves  uncertain  the  territory  or  points  to  which  it  ap- 
plies.   Illinois  0.  R.  Co.  v.  Public  Utilities  Oommissioii  (U.  S.)  279. 

Generally,  see  MtTKidPALiTiKS. 

OREOOH. 

Land  company  selling  water  to  purchaser  as  public  utility,  see 
Public  Utilities,  4. 

Annotation  on*  jurisdiction  of  Commission  in  valuing  property  of 
public  utility,  p.  245. 

ORGANIZATION  EXPENSES. 

As  overhead,  see  ValuatioK,  25. 

OBIGINAI.  COST. 

As  measure  of  value,  see  Valuation,  7,  8. 

OmGINATING  STATION. 

Toll  service  as  retaining  identity  from  originating  to  terminating 
statiooy  see  Avpqboqnmsnt,  10.         ' 

OVERCHARGES. 

Refund  of,  see  Rbpaeatk^t. 

OVJBKOROWBJJIG. 

Discussion  of  effect  of  overcrowding  of  street  cars,  p.  53S. 
P.U.R.1918C. 
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OVERHEAD  EXPENSES. 

AUowanee  lor,  ui  valiiatiQn  proeeediBg9»  tee  Vai^uatmin,  20-28. 
Allowance  for  accrued  depreciation  of  overhead  expenses,  see  Valu- 
ation, 17.      - 

PABEKT  COMPAinr. 

Electric  oobi^9MJ  autbofized  to  purcha«e  capital  stock  of  subsidiary 
companies,  see  Consolidation,  MEBOEft,  and  Sale,  2. 

Payment  to  parent  company  for  supervision  as  proper  operating 
expense,  see  Return,  55,  56. 

Consideration  of  interest  of  subsidiary  and  parent  companies  upon 
issuance  of  securities,  see  Security  Issues,  12. 

Capitalization  of  advances  to  subsidiaries,  see  Valuation,  37. 

Allowance  for  working  capital  of  parent  company  required  to  as- 
sist subsidiary,  see  Valuation,  48. 

PARTIES. 

Allowance  of  discount  because  of  inadequate  service,  in  rates  of 
natural  gas  distributing  company  as  binding  upon  pipe  line 
company,  see  Orders,  1. 

United  States  as  party  to  suits  to  set  aside  orders  of  Interstate 
Commerce  Commission,  see  United  States,  1. 

1.  Neither  the  United  States  nor  the  Interstate  Commerce  Commis- 
sion is  a  necessary  party  to  a  suit  by  carriers  to  enjoin  threatened 
interference  by  state  authorities  with  the  establishment  and  maintenance 
of  increased  intrastate  rates  conformably  to  an  order  of  the  Interstate 
Commerce  Ccmunission,  made  for  the  purpose  of  removing  a  discrimina- 
tion against  interstate  c<»nnierce  found  to  result  from  a  disparity  be- 
tween existing  intrastate  and  interstate  rates.  Illinois  C.  R.  Co.  y. 
Public  Utilities  Commission  (U.  S.)  279. 

2.  Nonresident  bondholders  of  a  domestic  corporation  may  maintain 
a  suit  in  a  Federal  court,  to  restrain  the  enforcement  of  a  Commission 
order  threatening  injury  to  their  sectu-ity  on  the  ground  of  diversity  of 
citizenship;  since  it  is  not  necessary  that  the  domestic  company  be 
made  a  party  plaintiff  in  a  suit  of  this  character.  De  Pauw  University 
V.  Public  Service  Commission  (Fed.)  274. 

3.  In  a  suit  brought  to  restrain  the  enforcement  of  a  Commission 
order  fixing  rates  on  the  ground  that  it  is  void  for  want  of  jurisdiction, 
it  is  proper  to  join  the  individual  members  with  the  Commission  as  a 
body,  as  parties  defendant;  since  if  the  Commission  was  without  juris- 
diction the  acts  complained  of  are  the  acts  of  the  members  as  individ- 
uals.   De  Pau.w  University  v.  Public  Service  Commission   (Fed.)   274. 

PABTT  LIKES. 

Identical  rates  for  one  and  two  party  telephone  lines  as  discrim- 
inatory, see  Discrimination,  9. 
Number  of  stations  on  rural  telephone  lines,  see  ftomCB,  31. 

PASSEKOERS. 

Apportionment  as  between  passenger  and  freight  service^  see  Ap- 
portionment, 6-8. 
P.U.K.1918C. 
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PASSENGERS— conimued. 

Reasonableness  of  passenger  rates  based  on  fair  value,  see  Rates, 

17. 
Passenger  train  service,  see  Service,  15. 

PAST  EXPERIENCE. 

Ck>n8ideration  of,  in  computing  depreciation,  tee  Depbbciation,  1. 

PATRONS. 

See  CoNSUMEBS  autd  Pateons. 

PAVEMENT. 

Removal  of  interurban  railway  tracks  and  station  to  avoid  expense 

of  paving  street,  see  Service,  11. 
Abandonm^it  of  street  railway  tracks  to  avoid  expense  of  paving 

street,  see  Service,  25. 

PAYMENT. 

Annotation  on  jurisdiction  of  Commission  to  restrain  utility  from 
discontinuing  service  on  account  of  nonpayment  of  disputed  bill,  p. 
177. 

Annotation  on  added  penalty  for  failure  to  pay,  p.  179. 

Annotation  on  discount  for  prompt  payment,  p.  178. 

Annotation  on  payment  in  advance,  p.  178. 

I,   Discontinuance  for  nonpayment. 

Annotation  on  discontinuance  of  service  for  failure  to  pay,  p.  179. 

1.  A  board  of  education  is  not  bound  by  the  unauthorized  act  of 
its  president  in  agreeing  to  become  responsible  for  the  prompt  payment 
of  all  bills  for  water  used  by  a  contractor  in  building  a  school,  so  as 
to  justify  the  company  in  denying  service  to  the  board  for  refusal  to 
pay  for  such  service  upon  the  default  of  the  contractor.  Board  of  Edu- 
cation v.  Morris  Aqueduct  (N.  J.)  173. 

2.  A  rule  of  a  utility  company  reserving  the  right  to  discontinue 
its  service  without  notice,  in  case  the  consumer  is  in  arrears,  is  unrea- 
sonable.    Magee  v.  Penn  Central  Light  &  P.  Co.  (Pa.)  867. 

3.  Discontinuance  of  service  for  nonpayment  cannot  be  based  upon 
a  claim  discharged  by  bankruptcy.  Magee  v.  Penn  Central  Light  &  P. 
Co.  (Pa.)  867. 

4.  Nonpayment  of  a  customer's  bill  does  not  justify  the  discon- 
tinuance of  his  service  without  notice  where  the  claim  is  disputed. 
Magee  v.  Penn  Central  Light  A  P.  Co.  (Pa.)  867. 

PAT  STATIONS. 

Apportionment  of  expenses  of,  see  Apportionment,  11. 

PENNSYXTANIA. 

Effect  of  Pennsylvania  statute  as  authorizing  electric  company  to 
exercise  power  of  eminent  domain   in   constructing  line  over 
railroad  right  of  way,  see  Certificates  op  Convenience  and 
Necessity,  1. 
P.U.H.1918C. 
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PENNSYLVANIA— eon*mttcd. 

Sufficiency  of  notice  of  change  of  rates  under  Pennsylvania  statute, 
see  Rates,  12. 

Abstract  of  case  on  necessity  of  securing  consent  of  Commission 
before  trustee  may  foreclose  utility  company's  mortgage,  p.  7. 

PEBMAKENT  RATIL 

Not  to  be  based  on  war  conditions,  see  Rates,  21. 

PERMITS. 

Transferability  of  right  to  operate  automobile  transportation  line 
without  local  permit,  see  Automobiles. 

PERSONNEL. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in  per- 
sonnel of  Commission  and  government  of  city  operating  mu- 
nicipal plant,  see  Pbocedube. 

PERSONS. 

Oklahoma  Commission  as  having  power  to  regulate  only  transpor- 
tation of  persons  and  property,  see  Commissions,  3. 

Power  of  Oklahoma  Commission  with  respect  to  crossing  safe  for 
transportation  purposes,  see  Cbossinqs,  3. 

PHTSICAI.  CONNECTION. 

Mutual  telephone  as  entitled  to  physical  connection  with  public 

utility,  see  Public  Utilttiis,  1. 
Physical  connections  of  telephones  generally,  see  Sebvige,  33,  34. 

PHTSICAI.  VALUE. 

Amount  of  securities  to  be  issued  for  additions  as  affected  by  dif- 
ference between  outstanding  securities  and  physical  value  rep- 
resented by  bond  discount  which  is  to  be  amortized,  see  Valua- 
tion, 3. 

PIPE  LINES. 

Allowance  of  discoiut  because  of  inadequate  service,  in  rates  of 
natural  gas  distributing  company  as  binding  upon  pipe  line 
company,  see  Ovdems,  1. 

PUBDOE. 

Necessity  of  approval  of  Commission  of  agreement  as  to  pledged 
bonds,  see  Commissions,  4. 

POLES. 

Ascertainment  of  unit  costs  of  telephone  poles,  see  Valuation,  15. 

POLICE  POWER. 

Of  state  to  compel  maintenance  of  proper  crossings,  see  Cbossinob, 
1. 
P.U.R.1918C. 
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POWER, 

DiscrinuBatkM  is  nethods  of  deUndBiag  d«Bi«iid  tor,  see  Die- 

.  CRIMINATION,  3. 

Rates  for  electricity  for  power  service,  see  Rates,  14. 
Economies  in  operation  of  street  cars  to  save  power,  see  Return, 
53. 

POWERS. 

Of  CommissioDs,  see  Commissions. 

Authority  of  Ohio  cities  to  fix  electrical  rates  for  power,  see  Ratbs, 

8. 

PREFERRED  STOCK. 

Issuance  of  preferred  stock,  see  Secubitt  Issues,  3-6. 

PRESENT  CONDITION. 

Consideration  of,  in  computing  depreciation,  see  DEPBECiATioir,  1. 

PRESIDENT. 

Furnishing  free  service  to  village  president  as  discrimination,  see 

Disciumination,  2. 
Board  of  Education  not  boimd  by  agreement  of  president  as  to 

payment  of  bills,  see  Payment,  1. 

PRIVATE  CROSSINGS. 

See  Cbossinqs. 

PRIVATE  TEIiEPHONE  LINES. 

Physical  connection  with  public  telephone,  see  SmviCB,  34. 

PROCEDURE. 

Matters  not  provided  for  in  franchise  not  considered  in  passing 
upon  application  for  approval  of  exercise  of  franchise,  see 
Cebtqioates  or  Convenibnob  and  Necessitt,  3. 

Proper  parties,  see  Pabties. 

Consideration  of  applicaticm  for  horizontal  increase  in  railroad 
rates  under  Kansas  statute,  see  Rates,  20. 

1.  Two  petitions  pending  for  more  than  two  years,  growing  opt  of 
the  same  matter,  one  by  an  electric  utility  complaining  of  discrimina- 
tory practices  and  unjust  competition  in  both  rates  and  service  by  a 
municipal  plant,  the  other  by  the  municipal  plant  for  permission  to 
decrease  a  primary  electric  rate,  were  dismissed  without  pr^udioe  by 
the  Indiana  Commission  On  its  own  motion  to  clear  its  docket,  in  view 
of  the  change  in  conditions  during  the  interim  due  to  the  eil^'s  volun- 
tary abolishment  of  nearly  all  -of  the  practices  complained  of  by  the 
private  utility,  the  increases  in  operating  costs  due  to  war  prices^  the 
changes  in  the  personnel  of  the  Conmission  and  municipal  government, 
the  necessity  of  making  a  new  valuation  and  audit  before  a  hearing 
could  be  had,  the  general  war  conditions,  and  the  natioaal  and  state 
war  policies  to  equalize  the  burdens  ol  the  public  and  utilities.  Ft. 
Wayne  A  N.  I.  Traction  Co.  v.  Ft.  Wayne  (Ind.)  479. 
P.U.R.1918C. 
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PBOCBEDIKOS. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in 
personnel  of  Commission  and  goTenunent  of  city  operating 
municipal  plant,  see  Pbocedubb. 

PBODirCTION. 

Apportionment  of  production  investment  of  natural  gas  company 
between  wholesale  and  retail  business  and  between  localities, 
see  Appobtionment,  2. 

Rate  of  depreciation  of  natural  gas  plant,  see  Depreciation,  6. 

Production  expense  to  be  credited  with  value  of  natural  gas  con- 
sumed in  making  gasolene,  see  Valuation,  4. 

PBOFAKITT. 

Discontinuance  of  telephone  service  for  use  of,  see  Sebvice,  29,  80. 

PROFITS. 

Power  of  Commission  over  division  of  profits  from  connecting  line 

contract,  see  Intebcobpobate  Relations. 
Mutual  telephone  company  operating  without,  cs  public  utility,  see 

PuBMC  Utilities,  1. 
Profits  of  shipper  as  determining  whether  tariff  rate  is  local  or 

only  factor  of  through  rate,  see  Rates,  18. 
Duty  of  utility  to  make  unprofitable  extensions   of  service,   see 

Service,  6,  7. 
Promoters'  profit  as  an  overhead  expense,  see  Valuation,  28. 

PROHIBITION. 

1.  Prohibition  is  the  proper  remedy  to  rettZBin  the  Corpoftiion 
Commission  from  entertaining  a  proceeding  with  reference  to  matters 
lying  wholly  without  its  jurisdiction.  Atchison,  T.  4  S.  F.  R.  Co.  v. 
Corporation  Commissiom  (Okla.)  ^98. 

PROMOTION  EXPENSES. 

Cost  of,  as  an  overhead  expense,  see  Valuation,  28. 

PROMPT  PAYMENT. 

See  Payment. 

PROPERTY. 

Oklahoma  Commission  as  having  power  to  regulate  only  transporta- 
tion of  persons  and  property,  see  Commissions,  3. 

Power  of  Oklahoma  Commission  with  respect  to  crossing  safe  for 
transportation  purposes,  see  Cbossinqs,  3. 

PROPERTY  NOT  USED  OR  ITSEFITI*. 

Fair  return  to  be  based  upon  value  of  property  used  and  useful  in 

public  service,  see  Retubn,  9. 
Valuation  of,  see  Valuation,  39-42. 
P.U.R.1918C. 
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PROPERTY  OWNERS. 

Right  to  complaint  against  establishment  of  street  railway  uaae 

system,  see  Rates,  26. 

PURUC. 

Telephone  association  not  made  public  utility  by  accepting  fran- 
chise to  use  streets  and  violating  charter  by  serving  public, 
see  Public  Utilities,  2. 

Power  of  Commission  in  emergencies  to  change  rates  of  interurban 
railways  to  protect  interest  of  utility  and  public,  see  Rates,  5. 

PURUC  CONVENIENCE  AND  NECE8SITT. 

See  Ckbtificates  of  Co:«yET<fi£NGB  ako  Necessity. 

PURUC  GOOD. 

Piurchase  price  immaterial  in  considering  whether  consolidation  it 
for  public  good,  see  Consolidation,  Msbgeb,  and  Saub,  1. 

PUBLIC  SERVICE  ACT. 

See  Statutes. 

PITRLIC  SERVICE  COMMISSION. 

See  Commissions. 

PUBLIC  STREETS. 

See  Highways  and  Stbbetb. 

PUBLIC  UTILITIES. 

/.  Jfutuol  telephtmes  as  public  utMUeSf  1,  2. 
II.  Land  company  furnishing  water  as  public  uMUtfff  3$  4. 

See  also  Automobiles;  Elbctbicitt;  Gas;  Heating;  Intebubban 
Railways;  Ibbioation;  Municipal  Pi*^nts;  Mutual  Tele- 
phones; Natubal  Gas;  Railboaos;  Stbeet  Railways; 
Sewebs;  Telephones;  Wateb 

See  also  Accounting;  Appeal  and  Review;  Appobtionment ;  Ceb- 
tificates  of  Convenience  and  Necessity;  Commissions; 
Conso;.idation,  Mebgeb,  and  Sale;  Constitutional  Law; 
Depbeciation;  Discbimination  ;  Fbanchises;  Intebcobpo- 
bate  Relations;  Monopoly  and  Competition;  Municipau- 
ties;  Obdebs;  Payment;  Rates;  Repabation;  Retubn;  Sb- 
oubity  Issues;  Sebvice;  Valuation. 

Dissolution  of  public  utilities,  see  Dissolution. 

Annotation  on  what  constitutes  public  utilitj,  p,  769. 

Reconunendation  that  franchise  requirements  relative  to  uncalled 
for  new  construction,  be  suspended  during  emergency  created  by  war, 
p.  41. 
P.U.R.1918C. 
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PUBLIC  UTILITIES-Tcontinued, 

I.  Mutual  telepf^ones  as  pubUc  uUlUies, 

1.  A  voluntary  association  furnishing  telephone  service  to  its  mem- 
bers on  the  basis  of  the  actual  cost  of  upkeep  and  operating  expense 
and  as  a  private  convenience  to  a  few  nonmembers,  owning  their  own 
instriunentsy  at  a  fiat  rate,  and  to  nonsubscribers  on  payment  of  a  toll 
charge  when  service  is  given  over  connecting  lines,  is  not  a  public  utility 
within  the  meaning'  of  the  Missouri  Public  Service  Act,  so  as  to  give 
the  Missouri  Commission  jurisdiction  to  require  a  telephone  utility  to 
make  physical  connection  with  the  lines  of  the  association,  where  it  is 
not  operated  for  profit  and  the  collection  of  fees  from  nonmembers  is 
merely  an  incident  in  the  general  conduct  of  the  business.  State  ex  rel. 
Buftum  Teleph.  Co.  v.  Public  Service  Commission   (Mo.)   158. 

2.  An  association  chartered  to  maintain  a  telephone  system  for  the 
private  use  of  its  members  is  not  a  public  utility,  and  does  not  become 
one,  so  as  to  subject  it  to  the  jurisdiction  of  the  Illinois  Commission, 
by  the  acceptance  of  a  municipal  franchise  authorizing  it  to  use  the 
public  streets,  or  by  the  violation  of  its  charter  in  rendering  service  to 
the  public.  State  Pub.  Utilities  Commission  ex  rel.  Evans ville  Teleph. 
Co.  V.  Okaw  Valley  Mut.  Teleph.  Asso.  (111.)  583. 

II,  Land  company  furnishing  ujater  as  public  uUlity, 

3.  A  land  development  company  operating  a  water  system  in  con- 
nection with  its  colonization  scheme  is  a  public  utility  with  respect 
thereto,  where  it  serves  many  persons  not  stockholders,  at  established 
rates.  Monte  Vista  Valley  Bd.  of  Trade  v.  Western  Empire  Suburban 
Farms  Asso.  (Cal.)   748. 

4.  A  company  engaged  in  selling  lands  owned  by  it,  and  as  an  in- 
cident of  the  sale  furnishing  water  for  irrigation  and  domestic  use  to 
the  purchasers,  and  no  others,  at  a  fixed  contract  rate,  is  not  a  public 
utility,  and  therefore  not  subject  to  regulation  by  the  Oregon  E^iblic 
Service  Commission.  De  Pauw  University  v.  Public  Service  Commis- 
sion (Fed.)  274. 

PURCHASE  PRICE. 

Purchase  price  immaterial  in  determining  whether  consolidation  is 
for  public  good,  see  Consolidation,  Meboeb,  and  Sale,  1. 

QUESTIONS  OF  LAW  AND  FACT. 

Review  of,  on  appeal,  see  Appeal  and  Review,  3. 

RAILROAD  COBIMISSION. 

See  CoiofissiONS. 

RAILROADS. 

Reasonableness  of  order  requiring  installation  of  stockyard  scales, 

see  Appeal  and  Review,  4. 
Apportionment  in  case  of,  see  Apportionment,  5-^. 
P.U.R.1918C. 
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RAILROADS— oontinued. 

Effect  of  Pennsylvania  statute  as  authorizing  electric  company  to 
exercise  power  of  eminent  domain  in  oonstrueiing  line  over 
railroad  right  of  way,  see  Cebtificates  of  Conyenience  and 
Necessity,  1. 

Oklahoma  Commission  as  having  power  to  regulate  only  transporta- 
tion of  persons  and  property,  see  Commissions,  3. 

Power  of  Iowa  Commission  to  prevent  railroad  company  construct- 
ing track  so  as  to  prevent  drainage  of .  surface  water,  see 
Commissions,  8. 

Regulation  of  railroad  under  control  of  Director  General  of  Rail- 
roads, see  Commissions,  9. 

Crossings  of,  see  Crossings. 

Widening  curves  on  spur  track  as  discriminatory,  see  Discbimina- 
TION,  10. 

Rates  on,  see  Rates,  17-20. 

Federal  control  of  railroads  as  affecting  issuance  of  securities,  see 
Security  Issues,  2. 

Power  of  Commission  over  distribution  of  coal  cars,  see  Service, 
2,3. 

Railroads  not  required  to  make  unnecessary  improvements  during 
period  of  the  war,  see  Service,  14. 

Passenger  train  service  during  period  of  the  war,  tee  Service,  15. 

Duty  to  install  stockyard  scales  at  point  of  shipment,  see  Seryigb, 
16,  17. 

Power  of  Commission  to  authorize  construction  of  spur  track  over 
same  route  for  which  an  extension  was  refused,  see  Service, 
21. 

Construction  of  side  tracks  for  convenience  of  shippers,  see  Service, 
19-23. 

Cost  of  engineering  as  an  overhead  expense,  see  Valuation,  24. 

Consideration  of  solidification  of  railroad  grading  in  valuation  pro- 
ceedings, see  Valuation,  33. 

Expenditures  on  railroad  roadbed  after  construction,  as  chargeable 
to  maintenance  and  not  to  capital,  see  Valuation,  34. 

Method  of  valuing  railroad  right  of  way,  see  Valuamon,  61,  62. 

Discussion  of  duty  of  western  railroads  to  co-operate  with  eastern 
during  emergency  created  by  war,  p.  16. 

Discussion  of  failure  of  California  railroads  to  co-ordinate  opera- 
tions into  a  continental  railway  system,  as  recommended  by  the  Rail- 
roads' War  Board,  p.  16. 

Discussion  of  desirability  of  eliminating  short  haul  waste  as  war 
emergency  measure,  p.  38. 

Recommendation  as  to  priority  in  new  public  and  private  construc- 
tion during  emergency  created  by  war,  p.  41. 

Recommendation  that  franchise  requirements,  relative  to  wicalled 
for  new  construetion,  be  suspended  during  emergency  created  by  war, 
p.  41. 

Recommendation  that  universities,  technical,  and  trade  schools  ar- 
P.U.R.1918C. 
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RAILROADS— ooHtinued. 

range  for  practical  instruction  in  railroad  ehop  work  during  emergency 

created  by  war,  p.  41. 

Recommendation  with  reference  to  commandeering  by  the  Federal 
government  of  car  and  locomotive  works,  p.  42. 

Recommendation  relative  to  efficiency  of  rikilroad  equipment,  prior- 
ity of  shipping  ordjir?,  and  reconsignment  privileges  during  war,  pp. 
41-43. 

Recommendation  relative  to  co-operation  of  street  car  lines  with 
railroads  in  handling  freight  during  period  of  the  war,  p.  46. 

Recommendation  as  to  the  elimination  of  the  cost  of  soliciting  busi- 
ness during  emergency  created  by  war,  p.  47. 

Recommendation  as  to  methods  of  obviating  labor  shortage  on  rail- 
roads during  emergency  created  by  war,  p.  40. 

1.  In  view  of  national  railway  control  the  California  GommissioD 
suggested  that  it  take  up  informally  with  the  railroads  and  all  other 
parties  interested,  various  recommendations  made  by  it  whieh  might 
appear  to  he  useful  in  bringing  about  complete  national  control  and  the 
highest,  possible  effieiency  of  the  transportation  system,  during  the 
emergency  created  by  the  war.    Re  Transportation  Co.  (Cal.)  11. 

<<RA.IIJEtOAD  TAI.UIL'* 

As  method  of  appraising  railroad  right  of  way,  see  Valuatioiv,  61. 

RATE  BASE. 

Purchase  price  upon  consolidation  not  to  be  taken  as  rate  base,  see 

Consolidation,  Merges,  anb  Sale,  1. 
Determination  of,  see  Valuation.  . 

RATES. 

/.  In  general,  1—3. 

II.  Juriadiciiim,  powers,  and  duties  of  Commisskm,  A^l. 
a.  In  general,  4— IP. 
h.  To  suspend  rates,  7. 
III.  Power  of  municipalities,  S, 

IV.  Reasonableness;  factors  to  he  consideredf  9^11* 
a.  In  general,  9. 
h.  Character  of  service,  lO. 
c.  Ectintenoe  of  franchise  contract,  11* 
F.  Notice  of  change  4m.  rates,  19. 
VI.  BiscriminaMion. 

VII.  Rates  of  particular  utilities,  18-^4. 
a.  Electricity,  13,  14» 

1.  In  general,  13. 

2.  Power,  14. 
h.  Gas,  16. 

c.  Natural  ga^t  i^> 

d.  Railroads,  17—20. 
P.U.R.1938C. 


Digitized  by 


Google 


1070  INDEX. 

RATES— contifiued. 

e.  Street  ra{Itray«y  2X'~27, 

1.  In  general,  21—23, 

2,  Zone  fares,  24—27, 

f.  Telephones,  28—32, 

1,  In  general,  28,  29, 

2,  Business  and  residence  rates,  80m 
'                       3.  Switching  diarges,  31, 

4.  Toll  charges,  32, 

g.  Water,  33,  34, 

I,  In  general. 

Review  of  rate  order,  see  Appeal  and  Rkview. 

Prospective  return  of  extension  under  franchise  rates  as  affecting  grant 
of  certificate  therefor,  see  CEBTiFiCATES  of  Coitteniknoe  and  Ne- 
cessity, 2. 

Allowance  of  discount  because  of  inadequate  service,  in  rates  of  nat- 
ural gas  distributing  company  as  binding  upon  pipe  line  cconpany, 
see  Oboebs,  1. 

Payment  of,  see  Payment. 

Unfavorable  rate  contract  with  municipality  as  affecting  rates  of  pri- 
vate consumer,  see  Return,  1. 

Advance  in  rates  on  account  of  war-time  increases  in  cost  of  materials 
'         and  supplies,  see  Retubn,  19-30. 

Emergency  relief  on  account  of  war-time  conditions,  see  Betubn,  27-30. 

Advertising  in  connection  with  application  for  increased  rates,  as  proper 
operating  charge,  see  Retubn,  47. 

1.  Rates  charged  by  a  public  service  company  may  be  unjust  and 
unreasonable  because  too  low,  as  well  as  because  too  high.  Collingswood 
^Sewerage  Co.  v.  Collingswood  (N.  J.)  261. 

2.  An  electric  utility  will  be  permitted  to  file  a  schedule  of  rates 
by  the  Ohio  Commission,  although  a  municipality  having  the  power  to 
do  so  hao.  attempted  to  ^n  such  rates  by  ordinance,  where  the  ordi- 
nance rates  are  so  indefinite  and  uncertain  that  they  would  be  rejected 
if  contained  in  a  schedule  attempted  to  be  filed  by  the  utility.  Re 
Washington  Gas  &  E.  Co.  (Ohio)   840. 

3.  Upon  a  petition  h^  a  public  utility  company  to  the  Board  of 
Public  Utility  Commissioners  for  permission  to  increase  rates,  the  peti- 
tioner is  entitled  to  a  formal  determination  of  the  claim  advanced  by 
it  that  existing  rates  are  unjust  and  unreasonable,  and-  this  right  is 
not  met  by  an  adjudication  that  the  rates  are  not  so  low  as  to  be  con- 
fiscatory.   Collingswood  Sewerage  Co.  v.  Collingswood  (N.  J.)  261. 

//.  Jurisdiction,  powers,  and  duties  of  Commission, 

a.  In  general. 

Power  of  Commission  to  change  rates  fixed  by  fraachise,  see  Constitu- 
tional Law,  1-6. 
P.U.R.1918C. 
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Annotation  on  power  of  Commission  over  rates,  p.  776. 

4.  The  Ohio  Commission  has  jurisdiction  to  determine  whether  a 
rate  ordinance  of  a  municipality,  having  the  power  to  fix  rates,  is  too 
indefinite  and  uncertain,  in  determining  the  question  whether  a  pro- 
posed schedule  of  a  utility,  differing  therefrom,  shall  be  filed.  Re  Wash- 
ington Gas  &  E.  Co.   (Ohio)  840. 

5.  The  Indiana  Commission  has  power  in  case  of  emergency  to 
temporarily  alter  the  existing  rates  of  interurban  railroads,  to  prevent 
injury  to  the  business  or  interests  of  the  utility  or  the  public.  Re 
Indianapolis  &  C.  Traction  Co.  (Ind.)  760. 

6.  The  Board  of  Public  Utility  Commissioners,  upon  a  petition  by  a 
sewerage  company,  refused  permission  to  raise  rates,  but  found  that  the 
existing  rates  were  not  enough  to  enable  the  company  to  raise  money 
to  make  necessary  extensions,  and  suggested  municipal  action  with 
would  make  it  possible  for  the  company  to  obtain  new  capital.  Held, 
that  the  Board  should  have  ordered  the  necessary  modification  of  rates, 
and  not  have  shifted  the  responsibility  to  the  municipality.  CoUings- 
wood  Sewerage  Co.  v.  CoUingswood  (N.  J.)  261. 

h.  To  9U9pend  rates, 

7.  The  Ohio  Commission  is  without  power  to  suspend  a  proposed 
schedule  of  rates  filed  by  a  telephone  company -during  the  pendency  of 
a  proceeding  to  establish  a  permanent  rate  for  the  utility.  Re  Cleve- 
land Teleph.  Co.   (Ohio)  270. 

Ill,  Power  of  municipalities, 

8.  Ohio  municipalities  have  no  authority  to  fix  electrical  rates  for 
power  purposes.     Re  Washington  Gas  k  £.  Co.  (Ohio)  840. 

/F.  Reasonableness;  factors  to  be  considered. 

a.  In  general. 

Consideration  of  need  for  future  expenditures  for  additions  in  fixing 

rates,  see  Rbtubn,  4. 
Method  of  determining  whether  rates  afford  a  reasonable  compensation 

for  service,  see  Retuiut,  5. 
Consideration  of  deficiency  or  excess  in  prior  earnings  in  fixing  rates 

for  future,  see  Return,  8. 

9.  The  duty  of  the  Michigan  Commissioa  in  regulatus^  a  utility't 
rates  is  to  see  that  the  public  is  not  compelled  to  pay  unfair  riito.i  ior 
the  service  received,  that  the  proper  standard  of  service  is  maintained, 
and  that  the  investor  is  permitted  a  fair  return.  Re  Michigan  State 
Teleph.  Co.  (Mich.)  81. 

b,  {Character  of  service, 

1%,  In  fixing  a  utility's  rates  the  character  of  the  aerviee  rendered 
P.U.R.1D18C. 
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should  be  coBsidered,  since  tbe  value  of  the  service  depends  upon  its 

efficiency.    Re  Michigan  State  Teleph.  Co.  (Mich.)  81. 

c.  Existence  of  franchise  contra^, 

11.  A  stipulation  in  a  municipal  franchise  relative  to  rates  to  be 
charged  for  water  is  not  binding  upon  the  water  company  where  it  is 
for  an  indeterminate  period.  Montrose  v.  Consumers  Water  Co.  (Pa.) 
844. 

F.  Notipe  of  change  in  rates, 

12.  The  posting  of  a  tariff  of  rates  at  an  unused  entrance  of  th« 
building  in  which  the  offices  of  the  utility  are,  and  in  the  office  of  ilM 
superintendent  at  the  farm  of  the  owner  of  the  utility,  with  nothing 
to  show  that  it  is  a  new  schedule,  is  not  a  sufficient  compliance  witk 
the  requirements  of  the  Pennsylvania  statute,  that  the  tariff  shall  be 
posted  and  published  in  the  office  or  station  of  the  public  service  com* 
pany  in  such  a  way  as  to  be  readily  accessible  and  conveniently  in- 
spected, and  that  notice  of  any  change  in  the  tariff  must  be  posted  and 
published  in  the  same  manner  as  notice  of  the  original  tariff,  and  that 
such  notice  must  plainly  state  the  exact  changes  to  be  made.  Ambler 
Highlands  Improv.  ASS9.  v.  Upper  Dublin  Water  Co.  (Pa.)   180. 

VI,  Discrimination. 

As  to  discrimination  in  rates,  see  Discbimination,  L 

VII,  Bates  of  particular  %UWtieB. 
a.  Electricity, 

I,  In  ffcneraM, 

Discussion  of  early  theories  of  electric  rate  making,  p.  733. 

13.  A  residential  service  charge  for  electric  lighting  is  proper  al- 
though it  raises  the  rate  of  the  small  consumer,  who  is  least  able  to 
pay;  since  the  law  does  not  require  a  company  to  serve  the  small  con- 
sumer at  less  than  cost  at  the  expense  of  those  who  are  better  able  to 
pay.    Re  Lockport  Light,  Heat  &  P.  Co.   (N.  Y.)   67fi. 

2.  Poioer, 

14.  l^e  price  (tf  eleotrleity  for  p^wer  must  be  low  in  order  io  stimn- 
late  its  use  in  large  quantities  and  to  compete  with  other  methods  of 
producing  ^ergy.    Re  Lockport  Light,  Heat  &  P.  Co.  (N.  Y.)  &76. 

b.  Gas, 

15.  The  Commission  of  the  District  of  (Columbia,  as  a  condition  pre- 
cedent to  authorizing  increased  gas  rates  to  meet  war  prices  for  oil 
and  coal,  required  the  utility,  which  had  an  appeal  on  a  fomser  <ralua- 
P.U.R.1918C. 
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turn  pending,  to  file  an  agreement  for  the  protection  of  the  public, 
accepting  the  Conunission's  valuation  as  the  basis  for  the  rates  to  be 
authorized  in  the  case  under  consideration,  and  agreeing  to  refund  the 
excess  over  the  old  rate  to  the  consumers  in  event  the  increase  is  held 
to  be  illegal  by  the  reviewing  courts  He  Washington  Gaslight  Co. 
(D.  C.)  475. 

c.  Natural  gas, 

16.  A  gas  utility  should  not  be  permitted  to  sell  the  use  of  its  gas 
to  itself  for  a  private  enterprise  for  less  than  its  fair  market  value,  or. 
the  price  that  could  be  obtained  if  the  production  should  be  offered  upon 
the  open  market.    Re  United  Fuel  Gas  Co.  (W.  Va.)  193. 

d.  Railroads, 

17.  The  reasonableness  of  passenger  or  freight  rates  should  be  de- 
termined upon  the  fair  value  of  the  property  used  in  the  service.  Be 
Mississippi  River  k  B.  T.  B.  Go.  <Mo.)  321. 

18.  In  determining  whether  a  tariff  rate  is  applicable  to  local  traf- 
fic, or  is  but  a  factor  in  a  through  rate  to  a  conmion  point,  the  Cali- 
fornia Commission  will  not  be  influenced  by  the  fact  that  a  shipper, 
assiuning  that  the  rate  was  local,  has  entered  into  a  contract  under 
which  a  change  in  the  rate  would  affect  his  profits.    Be  Gomph  (Cal.)  8. 

19.  The  California  Commission  will  not  permit  a  shipper  to  take 
advantage  of  a  freight  rate,  clearly  intended  for  through  traflic  in  con- 
nection with  a  common  carrier  by  water,  by  attempting  to  apply  it  to 
local  shipments  by  placing  the  freight  on  boats  and  moving  it  short 
distances  within  the  confines  of  the  harbor  at  the  point  of  consignment. 
Be  Gomph  (Cal.)  8. 

20.  Applications  filed  by  carriers  merely  requesting  permission  to 
increase  all  intrastate  freight  rates  effective  on  their  lines  on  a  hori- 
zontal percentage  basis  do  not  present  sufficient  facts  to  justify  the 
Kansas  Commission  to  grant  the  relief  prayed  for,  since  the  statute 
regulating  the  procedure  in  rate  proceedings  requires  that  the  applica- 
tion shall  specifically  designate  the  particular  changes  desired  in  the 
tariffs  affected.    Be  Atchison,  T.  &  S.  F.  B.  Co.  (Kan.)  144. 

e.  Street  railways, 
1.  In  general. 

DiscussioB  iA  pr<^r  practice  with  reference  to  issuance  of  trans- 
fers, p.  544. 

21.  A  street  railway  rate  established  under  the  influence  of  war  con- 
ditions should  be  subject  to  review  as  soon  as  this  condition  ceases  to 
exist.    Hartford  v.  Connectjteut  Co.  <C9nnO  611. 

22.  In  a  proceeding  brought  by  a  municipality  to  require  a  street 
railway  company  to  reduce  a  6-cent  fare,  recently  put  in  effect  by  it, 
to  the  long-established  pre-existing  5-cent  rate,  the  utility,  being  more 
or  less  exclusively  in  possession  of  the  data  pertaining  to  the  reasona- 
P.U.B.1918C.  .  68  ^ 
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bleness  of  its  rates,  should  offer  whatever  eridence  it  has  in  justifica- 
tion of  the  increased  rate,  but  the  burden  of  establishing  the  unreasona- 
bleness of  the  rate  from  all  the  facts  submitted  rests  upon  the  city. 
Hartford  v.  Connecticut  Co.   (Conn.)   611. 

23.  A  6-cent  fare  established  by  a  street  railway  company  to  re- 
place a  5-cent  rate  to  meet  the  increased  cost  of  labor  and  materials  due 
to  war  conditions  is  not  unreasonable  for  the  system  as  a  whole,  even 
though  some  particular  lines  might  show  a  profit  under  the  old  rate, 
where  it  appears  that  the  utility  has  been  unable  to  meet  all  of  its 
fixed  charges  and  expenses  during  the  era  of  increased  cost;  that  its 
statutory  obligation  to  pave  streets  traversed  by  its  lines  is  very  heavy; 
that  the  standard  of  its  management  and  economical  operation,  as 
measured  by  the  ratio  of  overhead  expenses  to  operating  revenue  and 
operating  expenses,  compares  favorably  with  similar  companies;  and 
that  the  city  objecting  to  the  increase  has  no  particular  grounds  of 
complaint,  as  compared  with  the  average  community,  since  by  an  old 
agreement  it  receives  2  per  cent  of  the  gross  receipts  of  fares  coUeeted 
within  its  limits.    Hartford  v.  Connecticut  Co.  (Conn.)  Oil. 

2,  Zone  fares, 

24.  A  radical  change  in  a  long-established  zone  system  of  levying 
street  railway  fares,  no  matter  how  defective  it  may  be,  should  not  be 
made  without  a  careful  study  of  the  traffic  and  economic  conditions  on 
the  lines  and  system  affected.  Hartford  v.  Connecticut  Co.  (Conn.) 
611. 

25.  A  proper  zone  system  on  the  basis  of  a  straight  rate  of  2  cents 
per  mile,  with  a  minimum  charge  of  6  cents  for  any  ride  covering  more 
than  three  zones,  was  recommended  as  a  basis  of  producing  increased 
revenue  for  a  street  railway  company  in  two  outlying  divisions,  in  pref- 
erence to  the  method  proposed  by  the  company  of  raising  existing  zone 
fares  from  5  to  6  cents  and  abolishing  overlaps;  except  in  the  case  of  a 
specified  town,  which  was  held  entitled  to  a  uniform  fare,  with  trans- 
fer privileges.     Re  Springfield  Street  R.  Co.  (Mass.)  515. 

26.  The  owners  of  suburban  real  estate  have  no  reasonable  ground 
for  complaint  that  the  introduction  of  a  zone  system,  if  otherwise  fair, 
will  be  prejudicial  to  land  values;  since  such  owners  have  profited  by 
the  unearned  increment  caused  by  the  extension  of  the  street  car  lines. 
He  Springfield  Street  R.  Co.  (Mass.)  515. 

27.  The  establishment  of  a  suitable  zone  system  in  an  extended  ter- 
ritory covered  by  a  single  5-cent  fare,  rather  than  the  increase  of  the 
fare  for  the  entire  territory  to  6  cents,  was  recommended  as  a  method 
of  producing  increased  revenue  for  a  street  railway  company.  Re 
Springfield  Street  R.  Co.  (Mass.)  515. 

f.  Telephones, 

1.  In  general. 

Annotation  on  telephone  rates,  p.  789. 
Annotation  on  rates  for  rural  telephones,  p.  790. 
P.U.R.1918C. 
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Annotation  on  rates  for  person  renting  more  than  one  instriunent, 
p.  790. 

Annotation  on  rates  for  short-term  service,  p.  790. 

Annotation  on  rates  for  grounded  and  metallic  systems,  p.  791. 

Annotation  on  rate  for  desk  telephones,  p.  791. 

Annotation  on  rates  for  resideVice  and  business  telephones,  p.  791. 

28.  A  telephone  utility  is  entitled  to  charge  service  rates  upon  a 
metered  basis.     Re  Michigan  State  Teleph.  CJo.  (Mich.)  81. 

29.  Local  exchange  subscribers  of  an  extensive  telephone  system 
shotild  not  be  charged  higher  rates  for  their  service  than  would  be  re- 
quired if  their  exchange  was  operated  independently.  Re  Missouri  & 
K.  Teleph.  Co.  (Kan.)  55. 

2.  Business  and  residence  rates, 

30.  A  business  rate  should  not  be  charged  for  a  telephone  in  a 
drayman's  residence,  although  he  has  no  office  in  the  business  part  of 
the  city  and  his  home  telephone  has  at  times  been  used  for  business 
calls.     Cosby  v.  Le  Roy  Teleph.  Co.  (111.)  893. 

3.  Switching  charges, 

31.  Under  the  laws  of  South  Dakota,  the  charge  arising  from  the 
connection  of  a  rural  line  with  the  exchange  of  another  company  on  a 
switching  basis  must  be  paid  by  the  rural  company,  and  may  be  in- 
cluded in  its  subscribers'  rental  rates.  McCuUoch  v.  Farm  &.  Home 
Teleph.  Co.  (S.  D.)  449. 

4,  Toll  charges. 

Discussion  of  the  proper  methods  to  be  observed  in  fixing  the  divi- 
sion of  joint  telephone  toll  rates  over  connecting  lines,  p.  672. 

32.  A  rate  not  in  excess  of  10  cents  per  message  is  suffloioit  for  tele- 
phone toll  service,  where  practically  all  of  the  exchanges  to  whieh  the 
rate  would  be  applicable  are  located  within  a  radius  of  10  miles  of  the 
central  office  of  the  charging  utility.  Re  Troy  &,  H.  Credc  Teleph.  Co. 
(Wis.)  668. 

flr.  Water, 

Annotation  on  water  rates,  p.  934. 

33.  A  first  faucet  water  rate  of  $6  per  annum  is  not  greater  than 
the  value  of  the  service  to  the  individual  consumer.  Re  Guilford  Water 
Co.  (Me.)  916. 

34.  A  mimicipality  having  the  usual  nimiber  of  hydrants,  and  re- 
quiring the  usual  quantity. of  water  for  other  public  uses,  should  pay  a 
water  company  supplying  both  public  and  domestic  service  at  least  25 
per  cent  of  the  revenue  necessary  to  enable  the  company  successfully  to  • 
do  business.    Re  Guilford  Water  Co.  (Me,)  916. 

RCAI.  ESTATE. 

See  Lands. 
P.U.R.1918C. 
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REASONABLENESS. 

Of  rules  for  discontinuing  service  for  nonpayment  of  bills,  see  Pay- 
ment, 2. 

Determination  that  rates  are  not  confiscatory  as  not  determining 
reasonableness,  see  Rates,  3. 

Burden  of  proof  as  to  reasonableness  of  street  railway  rates,  see 
Rates,  22. 

RECOUPMENT. 

No  allowance  for  going  value  where  losses  had  been  recouped,  see 
Valuation,  62. 

REDEMPTION. 

Redemption  and  retirement  of  preferred  stock,  see  Sbcubttt  Is- 
sues, 6,  6. 

REFUND. 

Of  overcharges,  see  Ri^pabation. 

REHEARING. 

When  question  as  to  validity  of  order  of  Missouri  Commission  must 
be  raised,  see  Appeal  and  Review,  7. 

REMEDIES. 

See  Appeal  and  Review;  Injunction;  Prohibition. 

RENT. 

Apportionment  of,  as  between  local  and  toll  telephone  service,  see 
Apportionment,  11,  12. 

RRPAIRS  AND  RBPI.AOEMENTS. 

Charges  for  replacements  to  be  debited  to  depreciation  reserve,  see 

RsrOBN,  43. 
Abandcmment  of  service  by  water  utility  because  of  insufficieuoy  of 

revenues  to  keep  property  in  repair,  see  Sbbvicv,  35. 

REPARATION. 

Discount  on  bills  in  lieu  of  flse  for  inadequate  service,  see  Sebvigb, 

13. 
Allowance  of  discount  because  of  inadequate  service,  in  rates  of 

natural  gas  distributing  company  as  binding  upon  pipe  line 

company,  see  Obdebs,  1. 

Annotation  on  power  of  Commission  to  order  reparation  on  ac- 
count of  discriminatory  rates,  p.  958. 

1.  The  California  Commission  required  a  water  utility  to  refund, 
with  interest  at  6  per  cent,  all  amounts  collected  for  normal  service 
connections  and  meters  subsequent  to  the  date  of  a  gesderal  rule  of  the 
Commission  requiring  such  installations  to  be  made  at  expense  of  the 
titility.  Monte  Vista  Valley  Bd.  of  Trade  v.  Western  Aanpife  SuJi>urbaii 
Farms  Asso.  (Cal.)  748. 
P.U.R.1918C. 
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BEPBODUOTION  COST. 

Ascertainmeiit  of,  see  Valuatioxv;,  15. 
Ab  measure  of  value,  see  Valuation,  9. 

REPRODUCTION  COST  LESS  Dt:PRECIAnOH. 

As  measure  of  value,  see  Valuation,  10. 

RESERVti  FiniB. 

Function  of  depreciation  reserve  for  natural  gas  plant,  see  Depre- 
ciation, 4. 

RESERVE  I.ANDS. 

Allowance  for  reserve  lands  of  natural  gas  company,  see  Valua- 
tion, 40,  41. 

RE8IDEHCE  RATES. 

For  electric  lighting  service,  see  Rates,  13. 

RESIDENCE  TELEPHONES. 

Business  or  residence  rates  for  telephone  in  drayman'i  rcsidsnee, 
see  Rates,  30. 

RETAIL. 

Apportionment  of  natural  gas  investment  as  between  wholesale  and 
retail  business,  see  Apportionment,  2. 

Apportionment  of  operating  expenses  of  natural  gas  company  be- 
tween wholesale  and  retail  business,  see  Afpobtionmbnt,  3. 

RETURN. 

J.  Beasonahleness  of  return,  l'-42, 
a.  In  general,  1^4. 
h.  Factors  to  be  considered,  S^IS. 

1.  In  general,  5—^. 

2,  Fair  value  of  property^  9, 

5.  Maintenance  of  efficiency,  10, 
4t.  Provision  for  contingencieSf  11. 

6.  Attracti€m  of  capital,  12,  13, 

6,  Interest  rate,  14, 

7.  Efficiency  of  management  and  character  of  service, 

15. 
S.  Problems  peculiar  to  natural  gas,  16^1S, 
O,  War  conditions,  10--30. 

1,  In  general,  19^26, 

2,  Emergency  reliefs  J^7— ©O. 

d,  Return  as  a  whole,  31. 

e,  Reasonableness  of  particular  amounts,  32—42. 

1.  Electricity,  32,  33, 

2.  Gas,  34, 

3.  Natural  gas,  3S,  36, 
P.U.R.1918C. 
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RETURN,  I.  e— continued, 

4.  Street  railways,  37 » 
6.  Telephones,  3S^40, 
e.  Water,  41,  42. 
II,  Operating  expenses,  4<^— 50. 
a.  In  general,  43—47. 
l».  Salaries  and  office  expenses,  4^—49. 

c.  Economies  in  street  raUicay  operati^m,  90'^4, 

d.  Payment  to  holding  or  parent  company,  66,  64f» 

I,  Reasonableness  of  return, 

a.  In  general. 

Determination  that  rates  are  not  confiscatory  as  not  determining  reason- 
ableness, see  Rates,  3. 

Consideration  by  Michigan  Commission  in  fixing  rate,  of  return  to 
investor,  see  Rates,  9. 

Proportion  of  total  revenue  of  water  company  to  be  paid  by  municipality 
for  hydrants  and  other  service,  see  Rates,  34. 

Valuation  of  property  not  necessary  where  earnings  are  not  sufficient 
to  pay  operating  expenses  and  fixed  charges,  see  Valuation,  1. 

Annotation  on  return  for  municipal  plant,,  p.  660. 
Annotation  on  reasonableness  of  return,  p.  657. 
Discussion  of  the  equitable  considerations  which  tend  to  prevent  the 
adoption  of  a  fixed  universal  rate  of  return,  p.  632. 

1.  A  utility  which  has  entered  into  an  unfavorable  rate  contract 
with  a  municipality  should  not,  when  increased  revenue  is  necessary, 
be  allowed  to  place  the  entire  burden  upon  private  consiuners,  in  case 
the  municipality  refuses  to  waive  its  right  under  the  contract.  Re  Guil- 
ford Water  Co.  (Me.)  916. 

2.  The  value  of  natural  gas  used  for  the  production  of  gasolene,  to 
be  credited  to  a  natural  gas  company's  production  and  transmission 
expense  in  determining  the  reasonableness  of  its  return,  was  found  to 
be  one  half  of  the  net  profits  arising  out  of  the  gasolene  business.  Re 
United  Fuel  Gas  Co.  (W.  Va.)  193. 

3.  A  telephone  utility,  having  suffered  an  annual  operating  deficit 
of  $442,000  for  more  than  one  and  one-half  years  preceding  the  hear- 
ing, was  allowed  to  increase  its  rates  to  provide  an  adequate  operating 
income.     Re  Michigan  State  Teleph.  Co.    (Mich.)   81. 

4.  In  fixing  rates  to  provide  an  adequate  return  for  a  utility,  it 
is  not  the  policy  of  the  Kansas  Commission  to  anticipate  expenditures 
for  additions,  which  may  be  necessary  at  some  future  time.  Re  Missouri 
&  K.  Teleph.  Co.   (Kan.)   55. 

h.  Factors  to  he  considered, 

1.  In  general. 

5.  In  determining  whether  rates  permitted  to  be  charged  by  a 
public  service  corporation  afford  a  fair  and  reasonable  compensation, 
P.U.R.1918C. 
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the  question  what  is  a  fair  and  reasonable  compensation  depends  great- 
ly upon  circiunstances  and  loeality.  Denver  v.  Denver  Union  Water  Co. 
(U.  S.)   640. 

6.  The  history  of  a  utility  should  be  considered  in  fixing  its  return 
during  the  war  era,  since  its  past  losses  or  prosperity  have  an  im- 
portant bearing  on  the  amount  it  should  rightfully  earn  during  the 
present  period  of  national  need.    Re  Home  Teleph.  Co.  ( Ind. )  489. 

7.  An  interurban  utility,  as  a  war  emergency  measure  to  prevent 
injury  to  its  interests  was  permitted  to  increase  its  passenger  rates 
from  2  to  2i  cents  per  mile,  which,  it  was  estimated,  would  produce  an 
additional  revenue  practically  equivalent  to  the  approximated  deficit  of 
the  utility  of  the  ensuing  year.  Re  Indianapolis  &  C.  Traction  Co. 
(Ind.)  760. 

8.  The  West  Virginia  Commission  will  not  take  into  consideration 
in  fixing  rates  for  the  future,  either  a  deficiency  or  an  excess  in  prior 
earnings,  except  to  the  extent  of  addition  to  capital  investment  for 
going  value.     Re  United  Fuel  Gas  Co.   (W.  Va.)   193. 

2.  Fair  value  of  property. 

9.  In  limiting  the  maximum  rates  to  be  charged  by  a  utility,  the 
fair  return  to  which  it  is  entitled  should  be  based  upon  the  value  of  its 
property  used  and  useful  in  serving  the  public  Hartford  y.  Connecti- 
cut Co.  (Conn.)  611. 

3,  Maintenance  of  efficiency. 

10.  Street  railways  and  other  local  utilities,  through  the  authoriza- 
tion of  reasonable  war  rates,  should  be  afforded  sufl^ient  revenue  to 
maintain  them  at  their  maximum  efllcieney  during  this  abnormal  period. 
Hartford  v.  Connecticut  Co.  (Conn.)  611. 

4.  RrovMan  for  contingencies. 

11.  A  public  utility  should  be  permitted  to  earn  something  more 
than  a  bare  return  upon  its  investment  so  that  it  may  have  a  surplus 
for  contingencies.    Re  Lockport  Light,  Heat  &  P.  Co.  (N.  Y.)  675. 

5.  Attraction  of  capital. 

Annotation  on  attraction  of  capital  as  factor  in  fixing  amount  of 
return,  p.  659. 

12.  Investments  of  private  capital  in  public  utilities  should  be  per- 
mitted to  yield  a  rate  of  return  equal  to  other  investments  of  a  similar 
degree  of  security,  otherwise  private  capital  will  not  be  attracted  to 
them  and  the  public  will  suffer  from  lack  of  extension  of  service.  Re 
Michigan  State  Teleph.  Co.  (Mich.)  81. 

13.  While  it  is  desirable  that  public  utility  rates  be  as  low  as  con- 
sistent with  the  cost  of  securing  capital,  they  must  not  be  so  low  as  to 
increase  the  cost  of  securing  it,  or  as  to  make  it,  in  war  time,  almost 
impossible  to  get.    Re  Wisconsin  Gas  &  E.  Co.   (Wis.)  870. 
r.U.R.1918C. 
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6.  Interest  rafo* 

14.  An  ordiaance  fixing  the  rates  permitted  to  be  charged  by  a  water 
company  which  will  operate  to  reduce  it«  net  return  to  about  42^oo 
per  cent  of  the  value  of  its  plant,  in  a  locality  in  which  the  prevailing 
rate  of  interest  for  secured  loans  is  about  6  per  cent,  amounts  to  a 
taking  of  the  property  of  the  company  without  due  process  of  law. 
Denver  v.  Denver  Union  Water  Co.  (U.  S.)  640. 

7.  Efficiency  of  management  and  character  of  service. 

Annotation  on  adequacy  of  service  as  affecting  return,  p.  659. 

Annotation  on  value  of  service  as  factor  to  be  considered  in  fixing 
amount  of  return,  p.  659. 

Annotation  on  character  of  management  as  affecting  reasonableness 
of  return,  p.  660. 

Discussion  of  the  proposition  that  a  fair  return  is  predicated  upon 
adequate  service,  p.  406. 

Discussion  of  quality  of  service  rendered  by  a  street  railway  as  a 
factor  in  fixing  its  return,  p.  632. 

15.  A  street  railway  utility  which  in  the  past  has  earned  an  aver- 
age net  return  of  71  per  cent  is  not  entitled  to  an  increase  in  its 
revenues,  upon  being  required  to  furnish  adequate  service,  although  its 
return  for  the  preceding  five  months  was  but  slightly  in  excess  of  4 
per  cent,  where  it  has  not  been  rendering  satisfactory  service  and  its 
franchise  provides  that  in  event  of  the  insufficiency  of  its  earnings  to 
allow  a  retnrn  of  6  per  cent,  the  deficiency  may  be  paid  out  of  future 
earnings.  Public  Service  Commission  v.  Kansas  City  R.  Co.  (Mo.) 
824. 

8.  BroHetna  petmliar  to  natural  gas. 

16.  A  natural  gas  utility,  owing  to  the  hazardous  character  of  its 
business  and  the  rapid  depletion  of  its  property,  is  entitled  to  receive 
a  higher  rate  of  return  than  other  utilities.  Re  West  Virginia  Central 
Gas  Co.  (W.  Va.)  453. 

17.  Natural  gas  rates  should,  as  a  matter  of  public  policy  and  as  a 
proper  measure  of  fairness  to  those  engaged  in  the  business,  be  fixed  so 
as  not  only  to  secure  a  liberal  return  for  the  capital  and  enterprise  in- 
vested therein,  but  as  well  also  to  encourage  and  promote  the  further 
development  and  extension  of  the  business.  Re  United  Fuel  Gas  Co. 
tW.  Va.)  193. 

18.  In  fixmg  rates  for  natural  gas  a  Commission  should  not  be  guid- 
ed or  influenced  by  the  fact  that  such  gas  is  more  desirable  as  a  sub- 
stance for  heating  and  lighting  than  other  available  fuels,  but  should 
be  guided  and  controlled  only  by  the  reasonable  value  of  the  service 
rendered  and  the  commodity  supplied.  Re  United  Fuel  Gas  Co.  (W. 
Va.)  193. 

P.U.R.1918C. 
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c.  War  conditions* 

1.  In  general, 

19.  War-time  increases  in  the  cost  of  materials  and  supplies  do  not 
generally  reflect  sufficient  increase  in  the  operating  expenses  of  the  aver- 
age telephone  utility  to  rquire  advanced  rates  to  cover  the  added  bur- 
den.   Re  Home  Teleph.  Co.  (Ind.)  489. 

20.  A  utility,  to  be  permitted  to  increase  its  rates  to  provide  for 
advances  in  labor  costs,  must  show  specifically  the  advances  to  be  made 
and  indicate  the  approximate  time  they  would  be  effective,  since  it  is 
not  proper  for  a  Ck>mmi38ion  to  resort  to  speculation  to  determine  the 
amount  to  be  allowed  to  cover  these  contemplated  expenses.  Re  Home 
Teleph.  Co.   (Ind.)  489. 

21.  On  account  of  the  increasing  cost  of  labor  and  materials  neces- 
sarily employed  in  the  business  of  a  public  utility,  the  West  Virginia 
Commission  resolved  any  doubts  as  to  the  adequacy  of  present  rates  in 
favor  of  the  company.    Re  United  Fuel  Gas  Co.  (W.  Va.)  198. 

22.  During  the  era  of  war-time  operating  costs,  the  Indiana  Com- 
mission, in  accordance  with  the  national  and^  state  war  policies,  while 
not  underwriting  nonnal  returns  for  public  utilities,  will  promptly 
allow  them  sufficient  relief  to  keep  them  solvent,  in  good  operating 
condition,  and  able  to  command  needed  capital.  Ft.  Wayne  k  N.  I.  Trac- 
tion Co.  v.  Ft.  Wayne  (Ind.)  479. 

23.  A  telephone  utility  was  permitted  to  increase  its  rates  to  pro- 
tect its  investment  during  the  period  of  inflated  prices  of  labor  and 
material  due  to  war  conditions,  where  it  has  never  been  able  to  care 
for  depreciation  out  of  earnings  and  its  present  income  is  insufficient  to 
pay  interest  on  its  bonded  indebtedness  and  allow  a  normal  return  on 
the  investment.    Re  Bear  River  Valley  Teleph.  Co.  (Utah)  666. 

24.  Utilities  should  not  expect  the  public  to  bear  the  entire  burden  of 
prevailing  abnormally  high  prices  due  to  war  conditions.  Re  Northern 
California  Power  Co.    (Cal.)   394. 

25.  While  public  utilities  should  bear  a  part  of  the  burden  of  the 
war,  such  burdens  should  not  be  such  as  will  make  it  difficult  or  next  to 
impossible  for  them  to  meet  their  necessary  financial  obligations.  Com- 
mercial Club  V.  Terre  Haute  Waterworks  Co.  (Ind.)  896. 

26.  The  Indiana  Commission  will  not,  under  any  circumstances,  per- 
mit utilities  to  capitalize  the  war,  or  use  any  claim  for  a  temporary 
emergeucj-  rate  as  a  means  of  securing  an  unjust  return,  or  to  thereby 
permanently  establish  higher  rates.  Re  Indianapolis  &  C.  Traction  Co. 
(Ind.)  760. 


2.  Emergency  relief. 


See  also  supra,  26. 


27.  The  Indiana  Commission,  on  a  showing  that  due  to  war  prices  of 
coal  a  municipal  plant  furnishing  electric  and  water  service  would  show 
a  substantial  deficit  for  the  ensuing  year  under  the  prevailing  rates, 
P.U.R.1918C. 
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authorized  an  emergency  electric  rate,  eren  though  by  eliminating  the 
furnishing  of  free  service  to  the  city,  apportioning  the  operating  ex- 
penses between  the  two  services,  and  employing  other  remedial  meas- 
ures, the  plant  could  probably  be  put  on  a  self-sustaining  basis  under 
the  existing  rates.    Ke  Veedersburg  (Ind.)  499. 

28.  An  emergency,  as  contemplated  by  §  122,  Indiana  Utilities  Act 
(Siiively-Spencer),  making  it  necessary  to  allow  a  temporary  increase 
in  rates  to  prevent  injury  to  the  business  and  interests  of  an  economi- 
cally operated  interurban  utility,  exists  where,  because  of  the  war,  the 
increase  in  its  operating  expenses  will  not  permit  a  sufficient  return 
to  meet  the  interest  on  its  underlying  and  contractual  obligations,  the 
defalcation  of  which  would  endanger  the  company's  corporate  life,  and 
the  sum  required  for  that  purpose  amounts  to  less  than  6  per  cent  on 
the  property  valuation  and  allows  for  no  return  on  the  common  or  over- 
lying preferred  stock.    Re  Indianapolis  &  C.  Traction  Co.  (Ind.)  760. 

29.  In  determining  whether  emergency  relief  should  be  granted  a 
gas  copipany,  the  Wisconsin  Commission  considered  not  only  the  in- 
creased price  of  coal,  but  the  facts  that  the  company  had  borne  the 
burden  of  increased  prices  for  a  considerable  period  for  which  no  re- 
lief was  available;  that  the  cost  of  labor  had  increased,  and  that  mate- 
rials other  than  fuel  had  also  increased.  Re  Wisconsin  Gas  &.  E.  Co. 
(Wis.)  870. 

30.  It  is  unnecessary  to  authorize  emergency  relief  with  a  view  of 
putting  a  gas  company  on  the  same  financial  basis  which  obtained  in 
a  year  during  which  it  had  a  gross  income,  even  after  making  ample 
provision  for  depreciation,  of  about  10  per  cent  on  the  cost  of  its  prop- 
erty.   He  Wisconsin  Gas  &  E.  Co.   (Wis.)   870. 

d.  Return  as  a  whole. 

Annotation  on  reasonableness  of  return  as  a  whole,  p.  661. 

31.  In  determining  the  reasonableness  of  the  street  railway  fare 
charged  in  a  city  and  on  lines  between  it  and  adjoining  towns,  by  a 
consolidated  company  operating  an  extensive  unified  system  serving 
many  other  communities,  the  Connecticut  Commission  considered  the 
corporate  operations  of  the  whole  system  as  an  entirety  where  the  same 
rates  were  effective  throughout  and  no  evidence  was  presented  which 
would  warrant  a  finding  that  any  portion  less  than  the  whole  system 
should  bear  the  burden  of  producing  the  increased  income  to  which  the 
utility  was  admittedly  entitled.  Hartford  v.  Connecticut  Co.  (Conn.) 
611. 

e.  Beasonableneas  of  particular  amounts, 

1.  Electricity. 

Annotation  on  rate  of  return,  p.  141. 

32.  Rates  were  fixed  for  an  electric  distributing  company  so  as  to 
yield  a  net  return  of  3.85  per  cent.  Re  Carrier  Mills  Utilities  Co.  (111.) 
133. 

P.U.R.1918C. 
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88.  A  return  of  8  per  cent  upon  the  value  of  a  utility's  property 
devoted  to  electric  service  is  reasonable  and  fair.  Re  Lockport  Light, 
Heat  ft  P.  Co.  (N.  Y.)  676. 

2,  Gas. 

34.  Under  war  conditions  imposing  a  burden  which  must  be  borne 
by  both  producers  and  consumers,  gas  rates  advanced  to  meet  the  in- 
creased cost  of  raw  materials,  calculated  to  yield  a  return  of  approxi- 
mately 6  per  cent  on  the  Commission's  property  valuation,  are  reason- 
able and  sufficient.    Re  Washington  Gaslight  Co.  (D.  C.)  475. 

3.  Natural  gas. 

Annotation  on  rate  of  return  for  natural  gas  utility,  p.  142. 
^.  A  return  of  8  per  eent  was  held  sufficient  for  a  natural  gas  com- 
pany, notwithstanding  the  unsettled  and  unusual  conditions  due  to  war. 
Re  United  Fuel  Gas  Co.  (W.  Va.)  193. 

36.  A  return  of  a  little  less  than  13  per  cent,  although  not  as  great 
as  usually  allowed,  was  deemed  reasonable  by  the  West  Virginia  Com- 
mission in  allowing  an  increase  in  the  rates  of  a  natural  gas  utility, 
where  the  company  had  enjoyed  a  fair  return  in  preceding  years,  and 
due  to  a  failure  in  the  gas  field  the  new  rates  are  higher  than  average 
Re  West  Virginia  Central  Gas  Co.  (W.  Va.)  453. 

4t.  Street  railways. 

37.  The  return  to  which  an  electric  railway  company  was  entitled, 
was  estimated  by  taking  the  actual  interest  paid  in  a  specified  year 
upon  bonds  and  floating  indcbtedneto,  and  computing,  in  addition,  a 
return  of  6  per  cent  upon  the  total  par  value  of  outstanding  stock,  plus 
all  premiums  paid  thereon.    Re  Springfield  Street  R.  Co.  (Mass.)   515. 

5.  Telephones, 

Annotation  on  rate  of  return  for  telephone  utility,  p.  142. 
88.  Seven  per  cent  on  the  value  of  property  actually  used  and  use- 
ful is  a  fair  rtturn  for  a  telephone  utility.    Re  Home  Teleph.  Co.  (Ind.) 
489. 

39.  A  telephone  company  was  permitted  to  increase  its  local  ex- 
change rates  to  earn  a  return  of  7.25  per  cent  per  annum  on  the  prop- 
erty devoted  to  this  service.    Re  Missouri  k  K.  Teleph.  Co.  (Kan.)   777. 

40.  A  telephone  company  having  a  plant  valuation  of  about  $8,000 
was  permitted  to  increase  its  rates,  where  it  showed  a  gross  operating 
deficit  of  $107  for  the  preceding  year,  and  its  revenues  will  not  be 
increased  to  exceed  $425  under  the  new  schedule.  Re  Troy  &  H.  Creek 
Teleph.  Co.  (Wis.)  668. 

e.  Water. 

Annotation  on  rate  of  return  for  water  utility,  p.  144. 
P.U.R.1918C. 
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41.  A  return  of  6  per  cent  to  a  water  utility  if  not  uareascnably 
high.    Re  Guilford  Water  Co.  (Me.)  91G. 

42.  A  return  of  8  per  cent  upon  the  value  of  a  water  plant  was  fixed 
as  fair  for  a  utility  serving  a  small  town  that  had  practically  no 
change  in  population  for  many  years  and  no  promise  of  an  immediate 
future  growth.    Montrose  v.  Consumers  Water  Co.  (Pa.)  844. 

//.  OperiUing  expenses. 

a.  In  general. 

Increased  operating  expenses  due  to  war  conditions  as  ground  for  in- 
creasing rates,  see  supra,  19-30. 

Items  carried  as  operating  expense  not  chargeable  to  capital,  see  Valu- 
ATIOHT,  38. 

No  allowance  for  going  value  where  derelopment  eost  was  charged  to 
operation,  see  Valuation,  60. 

Annotation  of  expenses  chargeable  to  operation,  p.  156. 

43.  The  amount  included  in  a  utility's  operating  expense  for  de- 
preciation should  be  credited  to  the  depreciation  reserve,  and  charges 
for  replacements  should  be  debited  to  this  account,  instead  of  operating 
expenses.    Re  Troy  &  H.  Creek  Teleph.  Co.  (Wis.)   668. 

44.  The  consumers  of  an  electric  company  should  not  be  burdened 
with  the  additional  cost  of  energy  due  to  the  fact  it  is  purchased  in- 
directly through  a  third  company  whose  stock  is  held  by  individuals  who 
exercise  a  great,  if  not  controlling.  Influence  over  the  action  of  the  dis- 
tributing company ;  it  appearing  that  the  latter  company  had  a  contract 
with  the  producing  company  for  a  lower  rate,  which  is  abandcmed  in 
favor  of  the  contract  with  the  third  company.  Re  Lockport  Light,  Heat 
&  P.  Co.  (N.  Y.)  675. 

45.  An  allowance  of  1  per  cent  on  the  gross  receipts  of  an  electric 
railway  company  for  contingencies  is  not  unreasonable  in  estimating 
its  revenue  requirements  in  a  rate  proceeding.  Re  Springfield  Street 
R.  Co.  (Mass.)  515. 

46.  Expenditures  for  the  maintenance  of  lobbies  should  be  excluded 
in  determining  the  reasonable  costs  of  public  service,  and  should  be 
condemned  as  wholly  unwarranted  and  inoonsistent  with  high  civic 
standards.     Re  Edison  Electric  Illuminating  Co.   (Mass.)    149. 

47.  The  expense  of  advertising  done  in  connection  with  a  utility's 
application  for  an  increase  in  rates  cannot  be  included  fairly  as  an 
item  of  operating  expenses  in  estimating  its  return  and  fixing  rates 
under  such  application.    Re  l^issouri  &  K.  Teleph.  (!!o.  (Kan.)  55. 

h.  Salaries  and  offlee  eocpenses. 

48.  A  salary  of  $1,200  per  year  to  a  full-time  manager  of  a  rural 
telephone  utility  producing  a  gross  revenue  of  not  to  exceed  $3,500  per 
year  was  reduced  to  $1,000,  in  estimating  operating  expenses.  Re  Troy 
&  H.  Creek  Teleph.  Co.  (Wis.)  068. 

48a.  Fifty  per  cent  of  salaries  for  management  of  subsidiary  com- 
P.U.R.1918C. 
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panics,  fixed  on  tlie  basis  of  active  service  in  a  sttennotiB  construction 
period,  was  deducted  by  the  West  Virginia  Commission,  wiiere  tlie 
services  had  become  of  a  mere  supervisory  character;  especially  in  view 
of  the  necessity  of  charging  high  rates  for  the  service.  Re  West  Vir- 
ginia Central  Gas  Co.  (W.  Va.)  463. 

49.  The  risk  in  the  enterprise  cannot  be  considered  as  an  element  to 
be  compensated  for  by  the  salary  of  the  manager-owner  of  a  telephone 
company.    Re  Troy  &  H.  Creek  Teleph.  Co.  (Wis.)  668. 

c.  Economies  in  street  railway  operation, 

DiBoussion  •!  method  of  eccmomiziDg  in.  operating  expeaaet  by  witli- 
drawing  cars  during  nonnish  houia  period^  p.  543. 

Discussion  of  feasibility  of  operation  of  one  man  cars  in  order  to 
produce  economy  in  operating  expenses,  p.  546. 

Discussion  of  wage  scale  and  labor  conditions  for  street  railway 
etnployeeB,  p.  833. 

Discussion  of  operation  of  trailer  as  a  means  of  producing  economy 
in  operating  expenses,  p.  543. 

Table  of  comparative  amotmts  paid  for  injuries  and  dftmages  of 
various  companies  during  specified  years,  p.  544. 

50.  An  hourly  basis  of  payment  of  wages  of  electric  railway  em- 
ployees is  preferable  to  a  day  basis,  since  it  results  in  a  closer  adjust- 
ment of  compensation  to  actual  work  performed.  Re  Springfield  Sttc^ 
R.  Co.  (Mass.)  515. 

51.  In  order  that  a  street  railway  company  may  operate  econom- 
ically, the  parking  of  automobiles  on  the  street  in  oengested  territory 
diould  be  prohibited,  traffic  regulations  shouUL  be  adjusted  and  enforced 
in  every  feasible  way,  provisions  should  be  made  for  saiety  zones  and 
multiple-berth  stops,  and  railway  officials  should  be  stationed  at  the 
worst  points  to  help  the  city  traffic  officers  and  accelerate  the  loading 
and  unloading  of  cars.    Re  SpHngfield  Street  R.  Co.  (Ma»a.)  515. 

52.  The  elimination  of  stops  on  a  street  railway  not  only  expedites 
service  and  enables  cars  to  perform  n|orfr  work  in  a  givea  time,  and 
passengers  to  travel  more  rapidly  to  destination,  but  saves  power  and 
fuel  as  welK    Re  Springfield  Street  R.  Co.  (Mass.)  515. 

52.  Motormen  should  be  instruotad  in  the  proper  use  of  the  con- 
troller for  the  purpose  of  saving  power  by  coasting  and  more  rapid 
acceleration  and  braking  in  order  to  secure  economy  of  operation.  Re 
Springfield  Street  R.  Co.  (Mass.)  515. 

54.  The  operation  of  *'short-line"  cars  is  as  J9»ppftaat  method  of 
economizing  and  adjusting  service  to  traffic  needs.  Re  Springfield 
Street  R.  Co.  (Mass.)  515. 

d.  Payment  to  holding  or  parent  con^pany, 

55:  The  Kansas  Commission  will  not  approve  of  the  inclusion  of  the 
amount  paid  to  the  American  Telephone  &  Telegraph  Company,  by  one 
of  its  operating  companies,  under  the  regular  4i  per  cent  contract,  for 
rental  of  instrument  parts  and  supplies  and  for  expert  services,  as  an 
P.U.R.1918C. 
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element  of  operating  expenses  in  a  rate  case.    Re  Missouri  &  K.  Teleplu  - 

Co.  (Kan.)   65. 

66.  A  charge  of  4i  per  cent  made  under  the  regular  contract  of  the 
American  Telephone  &  Telegraph  Company,  with  its  operating  com- 
panies, covering  various  engineering,  accounting,  legal,  and  other  serv- 
ices, and  payments  for  instrument  set  and  part  costs,  may  be  included 
as  a  proper  element  in  fixing  the  operating  expenses  of  one  of  the  lat- 
ter companies  in  a  rate-making  proceeding.  Re  Michigan  State  Teleph. 
Co.  (Mich.)  81. 

RETUHK  A8  A  WHOLE. 

Consideration  of  return  as  a  whole  of  oossolidated  gtveet  cailway 
system  serving  mkny  commumities,  see  R£TittN,  81. 

REVENTJES. 

See  generally  Retubn. 

Apportionment  of  revenues  as  between  local  and  toll  telephone  serv- 
ice, see  Apportionment,  11,  12. 

Abandonment  of  service  by  water  utility  because  of  insufficiency  of 
revenues  to  keep  property  in  repair,  see  Sebyice,  35. 

Revenue  basis  for  apportioning  valuea  in  steam  railroad  cases,  see 

APPOETiaNlfEZ9T. 

BEITIEW. 

See  Appeal  and  Review* 

BIGHT  OF  WAT. 

Effect  of  Pennsylvania  statute  as  authorizing  eleetric  company  to 
exercise  power  of  eminent  domain  in  constructing  line  over 
railroad  right  of  way,  see  Gebtificates  or  Convenibngb  and 
Necessity,  1. 

Valuation  of,  see  Valuation,  00-62. 

RULES  AHB  REOtri.ATIOK8. 

Rules  of  telephone  utility  relative  to  tmnecessary  use  of  facilitieB 
by  subscribers  and  use  by  non-subscribers,  see  Sebvics,  28. 

Rule  of  telephone  company  relative  to  furnishing  subscribers  with 
information  and  use  of  telephones  by  non-subscribers,  see  Sbbv- 
ICE,  28. 

RURAL  TELEPHONES. 

Salary  for  manager  of  rural  telephone,  see  Retcbn,  49. 
Number  of  stations  on  rural  telephone  lines,  see  Seevicb,  31. 
Physical  connections  with  exchange  of  another  company,  see  Sby- 

ice,  S3. 
Rates  for,  see  'Rates, 

SALARIES. 

Salary  for  manager  of  telephone  utility,  see  Rjdtubn,  48,  49. 
P.U.R.1018C. 
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Sales  amounting  to  merger  or  a  consolidation,  see  Consolidation, 
Mebgeb,  and  Sale. 

Power  of  Commission  to  regulate  sale  of  gas  ranges,  see  Ssbvice,  5. 

System  to  be  sold  as  a  whole,  to  be  valued  as  a  unit,  see  Valua- 
tion, 6, 

8AJUB  PRICE. 

On  foreclosure,  as  measure  of  value,  see  Valuation,  12. 

SALES. 

As  basis  of  apportionment  of  natural  gas  business  between  whole- 
sale and  retail  business,  see  Appobtionment,  2. 

SALVAGE. 

Consideration  of,  in  computing  depreciation,  see  Depbidciation,  1. 
Consideration  of  salvage  value  upon  failure  of  natural  gas  supply, 
see  Depbeciation,  4. 

SCALES. 

Keasonableness  of  order  requiring  installation  of  stockyard  scales, 
see  Appeal  and  Rsvikw,  4. 

SCHOOLS. 

Liability  of  Board  of  Education  for  nonpayment  of  bills  by  con- 
tractor building  school,  see  Payment,  1. 

Extension  to  supply  needs  of  school  building  during  war  times,  see 
Sebvicb,  9. 

SCOPE  OF  BETIEW. 

By  courts,  see  Appeal  and  Bettiew,  3,  4. 

SECURITIES. 

Amount  of  securities  to  be  issued  for  additions  as  affected  by  dif- 
ference between  outstanding  securities  and  physical  value  rep- 
resented by  bond  discount  which  is  to  be  amortized,  see  Valu- 
ation, 3. 

Consideration  of  discount  on,  in  valuation  proceedings,  see  Valu- 
ation, 29-32. 

SECURITT  ISSUES. 
/.  In  general,  1,  2, 
II,  Kind  of  secuHties,  8—ff. 
III.  Purpose,  7—9, 
IF.  Amount,  10—12. 

I.  In  general. 

Purchase  price  on  consolidation  not  to  be  taken  as  basis  for  issuance 

of  securities,  see  Consolidation,  Meboeb,  and  Sale,  1. 
P.U.R.1918C. 
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SECURITY  ISSUES— <?ontinued. 

Annotation  on  jurisdiction  of  Commission  orer  seoority  isbues, 
p.  6. 

1.  The  Maine  Commission  recognizes  the  right  of  a  utility  to  ask 
in  advance  what  it  may  depend  on  being  allowed  to  capitallee,  shoukl 
it  subsequently  require  sums  in  excess  of  the  amount  asked  for  in  the 
petition  under  consideration.     Re  Central  Maine  Power  Co.  (Me.)  792. 

2.  In  view  of  the  Federal  control  and  operation  of  the  railroads, 
railroad  companies,  before  issuing  securities,  should  consider  the  possi- 
bility of  financing  upon  better  terms  under  the  provisions  of  proposed 
Congressional  legislation  than  might  otherwise  be  secured  at  tlie  prfio^ 
ent  time.    Re  New  York,  N.  H.  k  H.  R.  Ca  (Maos.)  810. 

//.  Kind  of  securities. 

3.  It  is  desirable  and  in  the  public  interest  to  use  stock  to  fund 
a  large  floating  indebtedness,  rather  than  bonds,  so  that  the  company 
may  be  in  a  position  to  issue  either  bonds  or  stock  in  the  future  for 
needed  improvements,  and  to  use  preferred  stock,  rather  thtm  common 
stock,  where  the  latter  cannot  be  issued  at  par.  Re  New  York,  H.  N. 
&  H.  R.  Co.  (Mass.)  810. 

4.  The  Massachusetts  Public  Servioe  Commission  approred  an  issue 
of  preferred  stock  carrying  cumulative  dividends  <>f  7  per  cent  per 
annum  for  the  purpose  of  funding  floating  indebtedness,  in  view  of  the 
existing  general  conditions  and  the  financial  circumstances  (Xf  tke  oojor 
pany,  it  appearing  that  Buoh  Isiue  was  approved  by  a  very  large  ma- 
jority of  the  common  stockholders.  Re  New  York)  N.  H.  St  H.  R.  Co. 
(Ma«s.)  61«. 

5.  Although  a  restriction  upon  the  right  of  the  kolders  of  preferred 
stock  to  vote  upon  its  redemption  and  retirement  is  reasonable,  the 
issuance  of  preferred  stock  under  a  plan  whidb  ptacee  no  reatciotion 
upon  the  right  of  the  holders  to  vote^  and  which  leaves  the  question  of 
the  retirement  of  such  stock  to  the  discretion  of  the  directors,  is  a  mat- 
ter which  chiefly  concerns  the  conmion  stockholders,  «j^  wliere  the 
plan  has  received  the  approval  of  a  very  large  majority  of  the  common 
stockholders  there  is  no  public  interest  involved  which  would  warrant 
the  Commission  in  requiring  an  amendment  In  this  respect.  Re  New 
York,  N.  H.  &  H.  R.  Co.  (Mass.)  810. 

%.  A  plan  for  the  issuance  of  7  per  cent  cumulative  preferred  stock 
which  provides  for  the  redemption  of  the  stock  upon  payment  of  $110 
per  share  and  all  secured  and  impaid  dividends  was  approved  with  the 
proviso  that  any  cash  proceeds  from  the  sale  os  coaverslon  of  aasct^, 
used  in  calling  or  purchasing  such  stock,  shall  be  applicable  only  to  the 
extent  of  $100  for  each  share  so  retired,  and  any  new  stock  or  other 
securities  issued  for  such  purpose  shall  not  exceed  in  par  value  t1)e 
stock  so  retired;  any  amount  in  excess  necessary  for  such  retirement 
to  be  provided  in  either  case  by  the  company  from  earnings  or  the  sur- 
plus account.    Re  New  York  N.  1^  &1^.  K  Co.  (Mass.)  810. 

If  J.  Purp09e. 

Annotation  on  purposes  for  which  secuHtlee  may  be  issued,  p.  7. 
P.U.R.1918C. 
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7.  The  Maine  Commission  will  not  authorize  the  issuance  of  securi- 
ties solely  to  furnish  funds  with  which  to  pay  dividends.  Re  Wiscasset 
Electric  Light  &  P.  Co.  (Me.)  804. 

8.  The  interests  of  both  the  public  and  the  utility  require  that  a 
large  floating  indebtedness  represented  by  one-year  notes  should  be 
permanently  funded  either  by  an  issue  of  stock  or  of  bonds,  where  it  ap- 
pears that  extensive  improvements  are  urgently  needed  and  that  funds 
for  such  improvements  are  difficult  to  seciure  owing  to  the  constant  dan- 
ger of  inability  of  effecting  a  renewal  of  the  notes,  and  that  a  receiver- 
ship may  result.     Re  New  York,  N.  H.  &  H.  R.  Co.  (Mass.)  810. 

0.  The  mere  fact  that  expenditures  on  plant  have  been  made  for 
purposes  for  which  a  utility  is  authorized  by  statute  to  issue  securities 
does  not  in  itself  justify  a  capital  issue  to  reimburse  the  funds  thus 
invested,  and  such  an  issue  should  not  be  authorized  unless  it  appears 
that  the  capital  to  be  secured  thereby  is  required  for  a  proper  purpose. 
Re  Wiscasset  Electric  Light  &  P.  Co.  (Me.)  804. 

/F.  Amount. 

Amount  of  securities  to  be  issued  for  additions  as  affected  by  difference 
between  outstanding  securities  and  physical  value  represented  by 
bond  discount  which  is  to  be  amortized,  see  Valuation,  3. 

10.  In  fixing  the  amount  of  stock  a  natural  gas  utility  should  be 
allowed  to  issue  to  reimburse  its  treasury  for  capital  expenditure,  the 
California  Commission  refused  to  allow  the  capitalization  of  the  depre- 
ciation fund,  irrespective  of  the  purposes  for  which  it  may  have  been 
used,  where  due  to  the  hazardous  character  of  the  utility's  business  this 
fund  is  set  aside  to  restore  the  investment  rather  than  to  replace  worn 
property.     Re  Valley  Natural  Gas  C3o.   (Cal.)   1. 

11.  In  the  consideration  of  the  application  of  a  utility  to  issue  se- 
curities for  reimbursing  its  treasury  for  earnings  expended  for  capital 
purposes,  the  question  is  not  so  much  the  amount  so  expended,  as  the 
aiaontit  of  earnings  properly  available  for  the  payment  of  dividends. 
Re  Valley  Natural  Qae  Co.  (Cal.)   1. 

12.  Under  §  37,  chap.  66,  Maine  Rev.  Stat.,  each  of  several  utility 
corporations  forming  integral  parts  of  a  single  system  must  be  consid- 
ered as  being  distinct  and  independent,  in  fixing  the  amounts  of  stock 
which  they  may  issue  to  reimburse  their  respective  treasuries  for  addi- 
tions and  other  eapilal  expenditures;  and  the  needs  of  the  parent  com- 
pany cannot  control,  even  though  it  has  advanced  the  money  for  the 
constructions  forming  the  basis  for  the  security  to  be  issued.  Re  Wis- 
casset Electric  Light  &  P.  Co.  (Me.)  804. 


8EOIUBOATION. 

See  ApPQBTtONMSHT. 

/.  In  genevQlf  1.     . 
II.  Jurisdiction,  potters,  and  duties  of  Commission,  2^^, 

P.U.R.1918C.  69 
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III.  Extensions,  6^9. 

IV.  Discrimination, 

F.  Service  by  particular  utilities,  lO^^^. 
a.  Electricity,  10. 
h.  Interurhan  railu>ays,  11, 

c.  Irrigation,  12. 

d.  Natural  gas,  13. 

e.  Railroads,  14^23. 

1.  In  general,  14. 

2.  Passenger  train  service,  16. 

3.  Station  facilities,  16^18. 

4.  Sidetracks,  19^23. 
/.  Street  railways,  24-^7. 
g.  Telephones,  2S'^4. 

1.  In  general,  2S. 

2.  Discontinuance  for  use  of  profane  language,  29,  80. 

3.  Party 'line  service,  31. 

4.  Directories,  32. 

6.  Physical  connection,  33,  34. 
h.  Water,  3&,  36. 

I.  In  general. 

Allowance  of  discount  because  of  inadequate  service,  in  rates  of  natural 
gas  distributing  company  as  binding  upon  pipe  line  company,  see 
Obdebs,  1. 

Payment  for,  see  Payment. 

Consideration  of  character  of  service  in  fixing  rates,  see  Rates,  9,  10. 

Quality  of  service  as  factor  in  fixing  return,  see  Retubn,  15. 

Annotation  on  abandonment  of  unprofitable  lines  of  steam  railroad, 
p.  611. 

1.  A  public  utility  is  required  to  inform  fully  its  consumers  upon 
all  points  in  which  their  interests  with  the  utility  are  inyolved.  Monte 
Vista  Valley  Bd.  of  Trade  v.  Western  Empire  Suburban  Farms  Asao. 
(Cal.)  748. 

II.  Jurisdiction,  powers,  and  duties  of  Commission. 
To  authorise  consteuctioD  of  spur  trade,  see  infra,  21,  22. 

Annotation  on  jurisdiction  of  Commission  over  railroad  service,  p. 
510. 

Discussion  relative  to  jurisdiction  of  Conunission  to  require  a 
natural  gas  company  to  extend  its  lines  to  other  fields  to  maintain  an 
adequate  supply  of  gas,  pp.  429-438. 

2.  The  establishment  of  a  joint  distributer  for  ooal  cam  under  the 
"idle-hour"  rules,  in  lieu  of  the  chief  despatchers  of  each  carrier,  is  a 
question  involving  the  reasonableness  of  the  rules  which  is  a  matter  to 
be  determined  by  the  Interstate  Commerce  Commission.  Attco  C6al 
Min.  Co.  V.  Colorado  A  S.  R.  Co.  (Colo.y  381. 

P.U.R.1918C. 
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3.  The  Colorado  CkmunisBion  has  juriBdiction  over  the  distribution 
of  coal  cars  of  an  interstate  carrier  within  the  state,  subject  to  such 
measures  as  Federal  authorities  may  take  to  protect  interstate  com- 
merce.   Aztec  Coal  Min.  Co.  v.  Colorado  &  S.  R.  Co.  (Colo.)  381. 

4.  The  California  Commission  has  no  jurisdiction  to  pass  on  the 
purity  or  healthful  quality  of  water  furnished  by  a  utility,  as  that  mat- 
ter rests  in  the  jurisdiction  of  the  State  Board  of  Health.  Pool  v. 
Mokelumne  River  Power  ft  Water  Co.  (Cal.)  572. 

5.  The  New  York  Commission,  First  District,  has  no  authority  to 
interfere  with  the  practices  or  charges  for  a  gas  utility  in  the  installa- 
tion or  sale  of  gas  ranges.    Ju^  v.  Consolidated  Gas  Co.   (N.  Y.)  390. 

IJI.  Exten8iotis» 

See  also  infra,  14. 

Prospective  return  of  extension  as  affecting  grant  of  certificAte  there- 
for, see  Cebtificates  of  Convenience  and  Necessity,  2. 

Annotation  on  public  necessity  for  extension  of  street  railway  serv- 
ice, p.  408. 

6.  The  fact  that  a  utility  will  incur  a  pecuniary  loss  in  carrying 
out  an  order  of  a  Commission  requiring  it  to  furnish  additional  service 
facilities  in  the  line  of  its  public  duty  does  not  per  ae  render  the  order 
unreasonable,  but  should  be  considered  as  an  important  element  in  de- 
termining its  reasonableness.  Puget  Sound  Traction  Light  ft  P.  Co. 
V.  Public  Service  Commission  (Wash.)  662. 

7.  A  natural  gas  company,  so  long  as  its  production  warrants,  is 
required  to  extend  service  to  all  consumers  within  its  territory  who  ap- 
ply therefor  if  it. can  be  done  by  a  reasonable  outlay  of  capital;  and 
it  is  immaterial  that  a  particular  extension  may  not  be  profitable  and 
that  som^  of  the  buildings  to  be  supplied  are  temporary.  Lucore  v. 
St.  Marys  Gas  Co.  (Pa.)  445. 

8.  A  natural  gas  company  cannot  refuse  to  extend  its  mains  to 
serve  new  consumers  merely  on  the  ground  that  the  extent  of  its  supply 
is  problematical.    Lucore  v.  St.  Marys  Gas  Co.  (Pa.)  445. 

9.  An  extension  involving  an  expenditure  of  but  $252  may  be 
authorized  in  order  to  supply  the  needs  of  a  school  building  notwith- 
standing the  general  policy  of  the  New  Jersey  Commission  not  to  en- 
courage the  making  of  extensions  under  present  abnormal  war  condi- 
tions; since  that  does  not  mean  that  utilities  are  to  be  relieved  of  all 
obligations  in  the  matter  of  extensions.  Alpha  Bd.  of  Education  v. 
Eastern  Pennsylvania  Power  Co.  (N.  J.)  562. 

IV.  Discrimination, 

Discrimination  in  service,  see  Discrikination,  II. 

F.  Service  hy  particular  utilities. 

Annotation  on  gas  service^  p.  393. 

Recommendation   with   reference   to   coK>peration   of   steamer   an4 

p.r.R.ioisc 
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motor  tniek  lifies  with  railroads  in  handling  freight  during  emergency 

created  by  war,  p.  45. 

a.  Electricity, 

10.  The  demand  on  an  electric  plant  can  be  reduced  when  necessary 
for  purpose  of  repair,  by  cutting  olT  electric  signs  entirely  and  the 
street  lights  for  an  hour  in  the  early  evening.  Public  Service  Com- 
mission V.  Kansas  City  R.  Co.  (Mo.)  824. 

b,  Interurban  railways. 

11.  The  Illinois  Commission  refused  to  permit  an  interurban  rail- 
way to  remove  its  tracks  from  a  portion  of  a  street  and  build  a  sta- 
tion at  an  inconvenient  and  unimproved  spot  in  the.  outskirts  of  the 
village  in  order  that  it  might  be  relieved  of  paving  along  its  tracks 
therein,  even  though  it  has  never  paid  interest  on  its  bonded  indebted- 
ness and  is  unable  to  raise  funds  by  the  sale  of  additional  securities. 
Re  Chicago,  O.  lb  P.  R.  Co.  (111.)  48. 

e.  IrrigoHon. 

12.  A  utility  furnishing  water  for  irrigation  purposes  must  install 
service  connections  at  its  own  expense  without  deposit,  unless  the  sice 
of  the  connection  is  clearly  greater  than  warranted  in  consideration  of 
the  size  of  service  usually  installed  for  like  acreage.  Monte  Vista  Val- 
ley Bd.  of  Trade  v.  Western  Empire  Suburban  Farms  Aasa  (Cal.)  748. 

d.  Natural  gas^ 

Annotation  on  service  by  natural  gas  utility,  pp.  393,  449. 

Discussion  relative  to  accuracy  of  gas  meters,  p.  424. 

Discussion  of  the  effect  of  the  extraction  of  gasolene  by  the  absorp- 
tion process  on  the  quality  of  natural  gas  for  heating  and  illuminating 
purposes,  pp.  425-428. 

Statement  demonstrating  method  of  computing  the  loss  of  B.  T.  U.'s 
caused  by  the  extraction  of  gasolene  from  natural  gas,  p.  427. 

Discussion  of  the  relation  of  atmospheric  pressure  to  the  heating 
value  of  natural  gas,  p.  422. 

Discussion  of  advisability  of  consumers  providing  substitute  fuel 
and  heating  equipment  during  winter  as  a  precaution  against  suffering 
in  event  of  a  deficiency  in  the  natural  gas  supply,  p.  439. 

13.  In  a  case  growing  out  of  the  failure  of  a  natural  gas  utility  to 
furnish  an  adequate  supply  of  gas  to  consumers  during  a  period  of 
unusually  cold  weather,  and  to  comply  with  prior  Commission  service 
regulations,  the  Oklahoma  Commission,  rather  than  fining  the  company 
for  its  omissions,  allowed  the  consumers  a  percentage  discount  on 
service  charges  on  gas  consumed  for  domestic  purposes  during  the 
period,  computed  on  the  basis  of  the  deficiency  of  the  service,  taking 
service  under  4  ounces  pressure  as  normal.  Ruth  r.  Oftlaboma  Oas  4 
H  Co.  (Okla.)  410. 
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e.  BaUroads* 
1.  In  g€ner4;Ll. 

Annotation  on  freight  train  and  car  service,  p.  513. 

Annotation  on  passenger  train  service,  p.  511. 

Annotation  on  physical  connection  between  steam  railroad  line  and 
electric  interurban  line,  p.  515. 

Discussion  of  condition  of  railroad  equipment  due  to  labor  shortage 
caused  by  war,  p.  25. 

Recommendations  relating  to  greater  efficiency  of  existing  railroad 
equipment  during  emergency  created  by  war,  p.  42. 

Recommendation  as  to  priority  orders  to  railroads  during  emer- 
gency created  by  war,  p.  41. 

Recommendation  as  to  suspension  or  reduction  of  reconsignment 
privilege  during  emergency  created  by  war,  p.  43. 

14.  The  California  Commission  will  not  require  a  railroad  to  con- 
struct a  new  bridge  at  heavy  expense  when  the  existing  structure .  can 
be  put  in  a  safe  condition  at  small  expense,  since  utilities  should  not 
be  required  under  the  present  war  emergency  conditions  to  spend  more 
on  improvements  than  is  absolutely  necessary.  Riverside  v.  Southern 
P.  R.  Co.  (Cal.)  311. 

2,  Passenger  train  service* 

Discussion  of  importance  of  curtailment  of  nonessential  passenger 
train  service  to  eliminate  waste  during  emergency  created  by  war,  p.  26. 

15.  Restoration  of  passenger  trains  on  a  branch  line  producing  low 
earnings  should  not  be  ordered  for  the  mere  convenience  of  patrons, 
where  the  locomotives  and  cars  are  needed  for  the  movement  of  troops 
or  to  relieve  other  equipment  for  such  use;  since  a  Public  Service  Com- 
mission must  be  very  careful  to  make  no  orders  and  requirements  upon 
the  railroads  which  will  tend  to  hinder,  delay,  or  embarrass  the  gov- 
ernment in  its  work  of  prosecuting  the  war  to  a  victorious  conclusion. 
Clean  Mill.  Co.  v.  Missouri  P.  R.  Co.  (Mo.)  113. 

3,  Station  facilities. 

Annotation  on  station  facilities,  p.  513. 

16.  A  carrier  cannot  be  required  to  install  stockyard  scales  merely 
for  the  convenience  of  dealers  in  buying  live  stock.  Cahill  v.  Great 
Northern  R.  Co.  (S.  D.)  184. 

17.  Stockyard  scales  at  the  point  of  shipment,  by  means  of  which 
the  shipper  may  ascertain  the  minimum  loading  of  cars,  as  well  as  ex- 
cess loading,  constitute  a  reasonable  facility  of  the  carrier's  business. 
Cahill  V.  Great  Northern  R>'Co.  (S.  D.)  184. 

18.  The  Corporation  Commission  made  an  orc^er  requiring  applicant 
to  remove  its  present  depot  in  the  city  of  Miami,  and  to  replace  same 
by  a  modern  structure  to  be  constructed  of  incombustible  material  and 
made  fire  proof,  from  which  order  appellant  appealed.  Since  the  sub- 
P.U.R.1918C. 
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mission  of  the  case  in  this  court,  the  United  States  has  taken  charge 
of  appellant's  line  of  railroad  and  it  now  operating  same.  In  view  of 
this  situation  the  order  of  submission  is  set  aside,  and  the  cause  con- 
tinued imtil  the  further  order  of  the  court.  St.  Louis-San  Francisco  K 
Co.  V.  State  (Okla.)  596. 

4,  Sidetracks. 

Annotation  on  spur  track  and  switch  connections,  p.  809. 
Recommendation  as  to  joint  use  of  team  tracks  by  carriers  daring 
emergency  created  by  war,  p.  44. 

19.  In  determining  whether  the  building  of  a  spur  trade  will  be  un- 
reasonably harmful  to  public  interest,  the  fact  that  if  it  is  authorised 
another  railroad  will  lose  the  carriage  of  millions  of  feet  of  logs  is  to 
be  carefully  considered,  but  is  not  controlling  to  the  extent  of  rendering 
an  order  requiring  the  spur's  construction  unreasonable,  where  the  situ- 
ation is  such  that  reasonable  minds  can  say  that  the  public  benefits  on 
its  side  will  outweigh  any  public  injury  resuHing  from  the  decrease  in 
other  revenues  of  the  other  road.  Menasha  VVoodenware  CJo.  v.  Rail* 
road  Commission   (Wis.)   294. 

20.  A  finding  of  the  Wisconsin  Commission  that  the  building  of  a 
spur  track  to  timber  lands  of  a  lumber  company  operating  mills  50  or 
60  miles  away,  to  which  the  logs  are  to  be  carried  over  the  spur  and 
main  line  of  a  carrier,  is  practically  indispensable  to  the  successful 
operation  of  the  industry,  based  on  evidence  tending  to  show  that  con- 
siderable saving  in  freight  charges  would  be  made  in  shipping  by  this 
method  rather  than  over  the  line  of  another  carrier  engaged  in  building 
an  extension  to  serve  the  same  territory  under  prior  authorization  of 
the  Commission,  will  not  be  disturbed  by  the  Wisconsin  supreme  court 
as  being  unreasonable,  even  though  all  minds  would  not  agree  that  the 
construction  of  the  spur  is  practically  indispensable.  Menasha  Wood- 
enware  Co.  v.  Railroad  Commission   (Wis.)   294. 

21.  The  refusal  of  the  Wisconsin  Commission  to  grant  a  certificate 
of  convenience  and  necessity  for  the  building  of  a  railroad  line  exten- 
sion does  not  prevent  it  from  making  an  order  for  the  construction  of  a 
spur  track  over  the  same  route  for  which  no  certificate  is  required, 
prior  to  the  expiration  of  the  statutory  period  within  which  a  new  ap- 
plication for  the  extension  could  be  filed;  since  the' spur  track,  though 
a  part  of  the  system,  is  a  facility  for  the  shippers  at  whose  expense  it 
was  built,  and  not  in  fact  an  extension,  which,  when  constructed  be- 
comes an  integral  part  of  the  system,  to  be  operated  by  the  utility  as  a 
common  carrier  in  the  service  of  all  the  public  on  equal  terms.  Menasha 
Woodenware  Co.  v.  Railroad  Commission  (Wis.)  294. 

22.  A  spur  track  serving  a  number  of  business  houses,  which  was 
built  under  legislative  authority  that  provided  that  it  should  be  sub- 
ject to  the  general  railroad  laws  and  that  freight  rates  upon  it  should 
be  regulated,  and  which  has  been  maintained  by  the  railroad  company, 
is  a  public  track,  and  not  a  private  sidetrack,  and  therefore  subject  to 
the  jurisdiction  of  the  Commission  with  respect  to  improvements  afi'ect- 
ing  service.     Re  Cover  &.  Co.  (Mass.)  504. 
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23.  A  railroad  company  in  the  hands  of  a  receiver,  and  whose  facili- 
ties are  inadequate  to  meet  th»  needg  of  the  public,  should  not  be  re- 
quired to  reconstruct  a  spur  track  to  permit  the  movement  of  larger 
cars  for  the  benefit  of  a  limited  number  of  shippers,  especially  under 
war-time  conditions,  when  it  is  difficult  to  obtain  capital  and  neces- 
sary materials  for  construction  purposes,  since  the  resources  of  the 
company  should  be  conserved  primarily  to  meet  the  needs  of  the  general 
public.     Ke  Cover  &  Co.  (Mass.)  604. 

/.  Street  railways. 

Bettering  of  traffic  conditions  to  facilitate  street  railway  service,  see 
Return,  61. 

Recommendation  with  reference  to  co-operation  of  street  car  lines 
with  railroads  in  handling  freight  during  emergency  created  by  war, 
p.  45. 

Discussion  of  unsatisfactory  character  of  open  cars,  p.  629. 

Discussion  of  uneconomical  operation  of  single  truck  cars,  p.  629. 

Discussion  of  effect  of  overcrowding  of  cars,  p.  638. 

Statement  of  system  employed  in  heating  street  cars  under  Federal 
fuel  conservation  order,  p.  829. 

24.  The  probability  of  a  street  railway  utility  suffering  from  a  coal 
shortage  is  remote  and  furnishes  no  excuse  for  the  curtailment  of  its 
service,  where,  under  the  war  system  of  government  fuel  administra- 
tion, the  utility  may,  upon  proper  showing,  secure  priority  on  coal  ship- 
ments.    Public  Service  Commission  v.  ELansas  City  R.  Co.   (Mo.)   824. 

26.  The  California  Commission  will  authorize  the  abandonment  of 
street  railway  tracks  in  preference  to  authorizing  a  large  expenditure 
for  their  improvement  and  for  the  purpose  of  paving  a  portion  of  the 
line  to  meet  the  requirements  of  a  city  ordinance,  where  it  appears  that 
the  traffic  is  too  light  to  pay  operating  expenses  and  that  the  company 
is  already  operating  under  a  deficit,  and  without  hope  of  a  return.  Re 
Pacific  Electric  R.  Co.  (Cal.)  313. 

26.  An  order  of  a  Commission  requiring  a  street  railway  company 
earning  less  than  a  4  per  cent  return,  to  change  the  route  of  a  cross- 
town  line  to  relieve  residents  of  the  district  served  from  the  inconven- 
ience of  transferring,  is  unreasonable,  where  the  necessary  track  changes 
would  cost  $7,100,  with  at  least  a  $5,000  increase  in  annual  operating 
expenses,  and,  on  account  of  the  extreme  grades  on  the  streets  trav- 
ersed by  the  proposed  route,  the  added  service  would  have  a  tendency 
to  decrease  the  ordinary  margin  of  safety  and  add  to  the  congestion  of 
downtown  lines.  Puget  Sound  Traction  Light  &  P.  Co.  v.  Public  Serv- 
ice Commission  (Wash.)  662. 

27.  A  street  railway  utility  temporarily  assisting  a  lighting  utility 
was  required  to  operate  on  a  schedule  furnishing  adequate  car  service, 
where  through  co-operation  the  utilities,  by  pushing  their  plants  to  the 
limit,  could  produce  a  sufficient  load,  although  in  excess  of  their  rated 
capacity  and  maximum  instantaneous  load  for  the  preceding  year,  to 
carry  the  additional  cars  required  to  meet  the  schedule.  Public  Serv- 
ice Commission  v.  Kansas  City  R.  Co.   (Mo.)  824. 
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1,  In  general. 

Annotation  on  telephone  service,  p.  260. 

Table  showing  average  telephone  calls  per  line  per  day  in  various 
cities  and  the  calling  range  of  the  several  classes  of  service,  p.  102. 

Discussion  of  methods  tending  to  overcome  number  of  *'line  busy" 
reports,  p.  108. 

Discussion  of  methods  tending  to  relieve  bad  service  conditions  in 
connection  with  operators  and  central  office  service,  p.  109. 

Discussion  of  methods  suggested  to  abolish  unreasonable  delay  in 
instrument  installations  and  service  extensions  by  a  telephone  utility, 
p.  110. 

28.  A  telephone  company  was  authorized  to  establish  rules  for  the 
purpose  of  minimizing  the  unauthorized  use  of  its  facilities  by  sub- 
scribers inquiring  for  the  time  of  day,  the  location  of  fires,  and  other 
information  not  connected  with  proper  telephone  service,  and  the  un- 
authorized use  by  nonsubscribers  of  flat-rate  stations  in  stores,  offices, 
and  places  of  business.  Re  Southern  Bell  Tcleph.  &  Teleg.  Co.  (Ga.) 
256. 

2.  Discontinuance  for  use  of  profane  language. 

29.  The  furnishing  of  telephone  service  may  be  conditioned  upon  tbe 
signing  by  a  subscriber  of  an  agreement  to  observe  reasonable  company 
rules,  including  one  prohibiting  the  use  of  profane  and  obscene  lan- 
guage.    Bond  V.  Starkey  (Ky.)  901. 

30.  Discontinuance  of  telephone  service  is  not  ordinarily  justified 
by  a  subscriber's  use  of  improper  language  over  the  wire  in  a  single 
instance.    Edwards  v.  Ashland  Teleph.  Co.  (111.)  891. 

3,  Party-line  service, 

31.  All  stations  in  excess  of  eight  on  single  rural  telephone  lines 
should  be  removed  for  the  betterment  of  the  service.  Be  Bear  River 
Valley  Teleph.  Co.  (Utah)  666. 

4,  Directories, 

32.  A  telephone  utility  issuing  a  directory  and  classified  business 
list  of  its  subscribers  is  bound  to  include  therein  in  proper  alphabetical 
place  the  names,  numbers,  and  addresses  of  all  of  its  then  subscribers, 
and  this  duty  to  subscribers  whose  names  and  numbers  have  been 
omitted  through  inadvertence  is  not  met  by  publishing  a  list  of  the 
directory  omissions  and  connections  in  local  newspapers  and  sending 
gummed  slips  containing  the  list  to  its  subscribers,  with  a  request  that 
the  names  be  inserted  at  proper  places  in  the  directory.  Re  Peters 
(Hawaii)  886. 

P.U.R.1918C. 

Digitized  by 


Goog 


IND£X.  1097 

SERVICE— «m*t»M*«d. 

(f.  I*hy»ieal  eonnecUan* 

33.  The  South  Dakota  Commission  refused  to  require  a  rural  tele- 
phone utility  to  make  physical  connection  witli  the  exchange  of  another 
company,  upon  application  of  the  latter,  until  it  is  conclusively  shown 
that  a  majority  of  the  subscribers  of  the  rural  line  desire  the  service 
and  are  willing  to  pay  the  required  switching  charge  therefor.  McCul- 
loch  V.  Farm  &  Home  Teleph.  Co.  (S.  D.)  449. 

34.  Members  of  a  private  telephone  company,  individually  not  en- 
titled to  physical  connection  with  the  lines  of  a  public  company,  cannot 
collectively  demand  the  facility,  since  numbers  alone  will  not  establish 
the  claim  of  public  necessity.  State  ex  rel.  Buffum  Teleph.  Co,  v.  Pub- 
lic Service  Conunission  (Mo.)  158. 

h.  Water. 

35.  The  California  Commission  would  not  permit  a  water  utility  to 
abandon  service  because  of  the  Insufficiency  of  revenues  to  keep  its 
property  in  repair,  imtil  it  either  stipulated  that  it  would  abandon  its 
ditch  and  water  right  and  convey  it  for  a  nominal  sum  to  some  person 
who  desired  to  undertake  their  operation,  or  filed  statements  from 
consumes  agreeing  to  the  abandonment;  since  such  consumers,  though 
few  in  number  and  using  but  a  limited  amount  of  water,  have  acquired 
rights  which  should  not  be  destroyed  without  just  compensation.  Re 
Rose  (Cal.)  128. 

36.  A  water  company  furnishing  impure  water  was  ordered  to  adopt 
one  of  three  specified  methods  for  improving  the  quality  of  its  supply, 
and  to  submit  to  the  Conunission  for  its  approval  complete  plans  and 
estimate  of  the  cost  of  installing  the  improvements.  Montrose  v.  Con- 
sumers Water  Co.  (Pa.)  844. 

SERVICE  CHARGE. 

Necessity  of  fixing  service  charge  for  electricity,  see  Rates,  13. 

SERVICE  CONNECTIONS. 

Water  company  required  to  refund  with  interest,  charges  for  serv- 
ice connections,  see  Reparation. 

Irrigation  utility  to  install  service  connections  at  its  own  expenses, 
see  Service,  12. 

Allowance  for  value  of  service  connections  paid  for  by  poosumera, 
see  Valuation,  43. 


Allowance  for  value  of  unauthorized  sewer  property  owned  by  water 
company,  see  Valuation,  39. 


See  generally  Consumers  and  Patrons. 

Profits  of  shipper  as  determining  wh^her  tariff  rate  is  local  or 
only  factor  of  through  rate,  see  Rates,  18. 
P.U.R.1918C. 
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SHORT  HAUI^ 

Elimination  of  short  haul  waste,  see  Railboads. 
Operation  of  * 'short-line''  street  cars  to  save  operating  expense,  see 
Return,  54. 

SHORT  TIM£  SERVICE. 

Telephone  rates  for,  see  Rates. 

SIDETRACKS. 

Widening  curves  on,  as  discriminatory,  see  Discbimination,  10. 
Reasonableness  of  order  for  construction  of  side  tracks,  see  Sebv- 

ICE,  19-23. 
Spur  track  built  under  legislative  authority  as  public  or  private 

track,  see  Sebvice,  22. 

SIX-CENT  FARE. 

Of  street  railways,  see  Rates,  22,  23,  25,  27. 

SMALL  CONSUMERS. 

To  pay  service  charge  for  electric  residence  lighting,  see  Rates,  13. 

SOLICITING  BUSINESS. 

Eliminating  soliciting  of  business  by  railroads  during  war,  see 
Railroads. 

SOLIDIFICATION. 

See  Adaptation  and  Solidification. 

• 
SOUTH  DAKOTA. 

Telephone  switching  charges  under  South  Dakota  statute,  see 
Rates,  31. 

SPUR  TRACKS. 

See  Side  Tbacks. 

STATE. 

Police  power  of,  to  compel  maintenance  of  proper  crossings,  see 
Cbossinos,  1. 

State  as  well  as  city  and  county  to  pay  interest  on  share  of  cost 
of  crossing,  see  Cbossinos,  2. 
%     Estoppel  of  state  by  ultra  tHrea  franchise  rate  contract  between 
city  and  utility,  see  Estoppel. 

United  States  and  Interstate  Commerce  Commission  as  necessary 
parties  defendant  to  suit  to  enjoin  interference  by  state  author- 
ities with  compliance  with  order  of  Commission,  see  Pabties,  1. 

STATIONS  AND  STOPS. 

Multiple-berth  stops  for  street  railway  to  save  operating  expenflea, 

see  RErruRN,  61. 
Elimination  of  stops  to  save  street  railway  operating  expenses,  see 
Return,  51,  62. 
P.U.R.1918C. 
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Removal  of  interurban  railway  station  to  avoid  liability  for,  of 

paving  street,  see  Skbvice,  11. 
Carrier's  duty  to  install  stockyard  scales,  see  Sebvice,  16,  17. 
Commission  order  requiring  new  station  suspended  on  aeeount  of 
governmental  operation  of  railroads,  see  Sebvice,  18. 

STATUTES. 

Procedure  on  review  under  Wisconsin  statute,  see  Appeal  and  Re- 
view, 3. 

When  question  as  to  validity  of  order  of  Missouri  Commission  must 
be  raised,  see  Appeal  and  Review,  7. 

Transferability  of  right  to  operate  automobile  transportation  line 
under  California  statute,  see  Automobiles. 

Effect  of  Pennsylvania  statute  as  authorising  electric  company  to 
exercise  power  of  eminent  domain  in  constructing  line  over 
railroad  right  of  way,  see  Cebtificates  of  Convenience  and 
Necessity,  1. 

Power  of  Illinois  Commission  to  restrain  operation  of  utility  with- 
out certificate  of  convenience,  see  Commissions,  5. 

State  as  well  as  city  and  county  to  pay  interest  on  share  of  cost  of 
crossing,  see  Cbossinos,  2. 

Mutual  telephone  as  public  utility  imder  Missouri  statute,  see  Pub- 
lic Utilities,  1. 

Sufficiency  of  notice  of  change  of  rates  under  Pennsylvania  statute, 
see  Rates,  12. 

Consideration  of  application  for  horizontal  increase  in  railroad  rates 
imder  Kansas  statute,  see  Rates,  20. 

Telephone  switching  charges  under  South  Dakota  statute,  see  Rates, 
31. 

War  conditions  as  authorizing  temporary  increase  in  rates  under 
Indiana  statute,  see  Retub^',  .^ 

Emergency  relief  under  W^isconsin  statute  on  account  of  war  prices, 
see  Retubn,  29,  30. 

STEAMBOATS. 

Annotation  on  vessels  transporting  freight  as  common  carriers  sub- 
ject to  jurisdiction  of  Commission,  p.  750. 

Recommendation  of  co-operation  of  steam  boat  lines  with  railroads 
in  handling  freight  during  period  of  the  war,  p.  45. 

STEAM-KEATING. 

Apportionment  as  between  electric  and  steam-heating  departments, 
see  Appobtionment,  21. 

STEAM  PLANT. 

Apportionment  of  value  of,  as  between  electric  and  steam-heating 

departments,  see  Appobtionment,  21. 
Allowance  for  value  of  reserve  steam  plant  of  electric  company,  see 
Valuation,  42. 
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STEAM  RAILROADS. 

866  Raiijboadb. 

STOCK. 

Issuance  of,  see  Sboubitt  Issuvb. 

STOCKHOLDERS. 

Voting  rights  of  holders  of  preferred  stock,  see  Seoubist  Isbuw,  6. 

STOCKYARDS. 

ReasonableBess  of  order  requiring  installation  of  stockyard  scales, 
see  Appeal  and  Review,  4. 

STOCKYARD  SCALES^ 

Carrier's  duty  to  install,  see  SsBVioi,  16-17. 

STOPS. 

See  Stations  and  Stops. 

STORES. 

Use  of  telephones  in  stores  by  nonsubscribers,  see  Sebyicb,  28. 

STRAIGHT  LINE. 

Method  of  computing  depreciation,  see  Depreciation,  1. 

STREET  UOHTINO. 

Cutting  off  electric  street  lights  when  making  necessary  repairs  to 
plant,  see  Service,  10. 

STREET  RAILWAYS. 

Prospective  return  as  affecting  grant  of  certificate  for  extension,  see 

Certificates  or  Convenience  and  Necessity,  2. 
Impossibility  of  using  uniform  percentage  of  depreciation  for,  see 

Depreciation,  2. 
Discrimination  in  rates  by,  see  Discrimination,  5-7. 
Competition  with  motor  bus  lines,  see  Monopoly  and  Competition, 

1. 
Bates  on,  see  Rates,  21-24. 
Revenues  should  be  sufficient  to  maintain  utility  at  maximum  effl* 

ciency  during  period  of  the  war,  see  Return,  10. 
Quality  of  service  as  factor  in  fixing  return,  see  Retubn,  15. 
Consideration  of  return  as  a  whole  of  consolidated  street  railway 

system  serving  many  communities,  see  Return,  $1. 
Basis  of  estimating  return,  see  Return,  37. 
Allowance  for  contingencies,  see  Return,  45. 
Wage  basis  for  employees,  see  Return,  60. 
Economies  in  operation  of  street  cars,  see  Return,  60-54. 
Street  railway  service,  see  generally  Service,  24-27. 
Abandonment  of  street  railway  tracks  to  avoid  expense  of  paving 

street,  see  Service,  £5. 
Reasonableness  of  order  requiring  change  in  route,  see  Service,  26. 
P.U.R.1918C. 
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STREET  RAILWAYS— oonWmicd. 

Valuation  of  property  not  necessary  where  earnings  are  not  suffi- 
cient to  pay  operating  expenses  and  fixed  charges,  see  Valua- 
tion, 1. 

Heating  street  cars  under  fuel  conservation  order,  p.  829. 

Discussion  of  rate  of  depreciation  of  various  kinds  of  street  rail- 
way property,  p.  534. 

Discussion  of  unsatisfactory  character  of  open  street  cars,  p.  629. 

Discussion  relative  to  onerous  provisions  of  street  railway  franchise 
likely  to  operate  to  detriment  of  public,  p.  402. 

Recommendation  relative  to  co-operation  of  street  car  lines  with 
railroads  in  handling  freight  during  period  of  the  war,  p.  45. 

Table  of  comparative  amounts  paid  by  street  railway  companies  for 
injuries  and  damages,  p.  544. 

Recommendation  that  franchise  requirements  relative  to  uncalled 
for  new  construction  be  suspended  during  emergency  created  by  war> 
p.  41. 

STREETS. 

See  Highways  and  Stwdbtis. 

SUBSCRIBERS. 

See  GoNSUioEBS  and  Patbons. 

SUBSIDIARY  COMPANT. 

Electric  company  permitted  to  purchase  eapital  stock  of  subsidiary 

companies,  see  Consolidation,  Meboeb,  and  Sale,  2. 
Payment  to  parent  company  for  management  as  proper  operating 

charge,  see  Retubn,  65,  56. 
Condderation  of  interest  of  subsidiary  and  parent  companies  upon 

issuance  of  securities,  see  Seoubitt  Issues,  12. 
Capitalization  of  advances  to,  see  Valuation,  37. 
Allowance  for  working  capital  of  parent  company  required  to  assist 

subsidiary,  see  Valuation,  48. 

SUITS. 

Immunity  of  United  States  from  suits,  see  Uniisd  States,  1,  2. 

SUPERVISION  EXPENSE. 

Apportionment  of  supervision  expenses,  see  AFT^ntnoNMBNT,  11. 
As  overheads,  see  Valuation,  25. 

SUPPUXS. 

See  Materials  and  Supplies. 

SUPPLY. 

Consideration  ol  supply  of  natural  gas  in  eomputing  depredation  of 
plant,  see  Depbbol4tion,  8,  4. 

SUPREME  COURT. 

See  CoUBTS. 
P.U.R.1918C. 
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SURFACE  WATER. 

Power  of  Iowa  Commission  to  prevent  railroad  company  construct- 
ing track  so  as  to  prevent  drainage  of  surface  water,  see  Com- 
missions, 8. 

SURPLUS. 

Return  to  provide  surplus  for  contingencies,  see  Return,  11. 

SUSPENSION. 

Power  of  Ohio  Commission  to  suspend  telephone  rates,  see  Rates,  7. 

SWITCHBOARD. 

Toll  service  retaining  identity  from  originating  to  terminating  sta- 
tion rather  than  from  toll  board  to  toll  board,  see  Appobtion- 
MENT,  10. 

SWITCH  CONNECTIONS. 

See  Side  Tracks. 

SWITCHING  SERVICE. 

Telephone  switching  charges  under  South  Dakota  statute,  see 
Rates,  31. 

TARIFF. 

See  Rates.   . 

TAXES. 

Apportionment  of,  see  Apportionment,  11. 

Value  of  plant  for  taxation  purposes  as  value  for  rate  making,  see 
Valuation,  14. 

telephones. 

Apportionment  of  expenses,  revenues  and  investment  of  telephone 

company,  see  Apportionment,  d-20. 
Power  of  Commission  to  enforce  terms  of  connecting  line  contract 

■  between  telephone  companies,  see  Commissions,  7. 
Rate  of  depreciation  of  telephone  plant,  see  Depreciation,  7-10. 
Discrimination  in  telephone  rates,  see  Discrimination,  8,  9. 
Power  of  Commission  over  division  of  profits  from  conneci^g  line 

contract,  see  Intercorporate  Relations. 
Power  of  Ohio  Commission  to  suspend  telephone  rates,  see  Rates,  7. 
Rates  for,  see  Rates,  28-32. 
Advance  in  rates  due  to  war-time  increases  in  cost  of  materials  and 

supplies,  see  Return,  19,  20,  23. 
Amount  of  return  for  telephone  utility,  see  Return,  38-40. 
Salary  of  manager  of  telephone  utility,  see  Return,  48,  40. 
Payment  under  American  Telephone  and  Telegraph  Compaay's  4^ 

cent  contract  as  proper  operating  charge,  see  Return,  55,  56. 
Rule  of  telephone  utility  relative  to  furnishing  of  subscribers  with 

information  and  use  of  telephones  by  nonsabaeribers,  8ee  Stenv- 

ICE,  28. 
P.U.R.1918C. 
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TELEPHONES— con*tntted. 

Discontinuance  of  telephone  service  for  use  of  profane  language, 
see  Service,  29,  30. 

Duty  of  telephone  company  to  include  subscribers'  names  in  direc- 
tory, see  Service,  32. 

Physical  connections  of  telephones,  see  Sebvick,  33,  34. 

Unit  station  value  as  aid  in  fixing  rate  base,  see  Valuation,  6. 

Ascertainment  of  unit  cost  of  telephone  poles  and  cables,  see  Valu- 
ation, 15. 

Working  capital  for  telephone  companies,  see  Valuation,  47,  49. 

Specific  allowance  for  going  value  of  telephone  company,  see  Valu- 
TION,  56. 

TEBMINATIMG  STATION. 

Telephone  toll  service  as  retaining  identity  from  originating  to  ter- 
minating station,  see  Appobtionment,  10. 

TESTIMONT. 

Effect  of  reference  of  cause  to  master  to  take  testimony,  see  Appeal 
AND  Review,  1. 

THROUGH  RATS8. 

Profits  of  shipper  as  determining  whether  tariff  rate  is  local  or  only 

factor  of  through  rate,  see  Ratss,  18. 
Application  of  through  rate  to  local  traffic  by  shipper,  see  Bates, 

19. 

TICKETS  AND  TICKET  BOOKS. 

Discrimination  by  street  railway  in  Issuing  unlimited  ticket  books, 

see  DiSCBIMINATION,   6. 

TIME. 

Rule  of  telephone  utility  as  to  furnishing  information  as  to  time 
of  day,  see  Service,  28. 

TOIX  SERVICE. 

Apportionment  as  between  toll  and  local  telephone  service,  see  Ap- 
pobtionment, 9-20. 

Toll  service  as  retaining  identity  from  originating  to  terminating 
station,  see  Apportionment,  10. 

Subscribers  and  nonsubscri^jers  to  be  charged  same  toll  rates,  see 
Discrimination,  8. 

Rate  for,  see  Rates,  32. 

TRACKS. 

See  also  Sidetracks. 

TRAFFIC. 

Apportionment  of  traffic  expenses  as  between  toll  and  local  telephone 

service,  see  Apportionment,  17,  18. 
Traffic  conditions  interfering  with  operation  of  street  cars,  see  Re- 
turn, 51. 
P.U.R.1918C. 
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TRAHJBRS. 

DitouBsion  of  use  oi  trailer  cars  cm  street  railways  to  save  operat- 
ing expenses,  p.  543. 

TRANSFERS. 

Transferability  of  right  to  operate  autoanobile  transportation  line, 
see  Automobiles. 

When  propriety  of  requiring  transfers  between  street  railway  ex- 
tension and  other   line  not  considered,  see   Cebtuicatss  of 

CONVEinBNOB.AND  NbCBBSITT,  8. 

TRAK8MISSIOM  LIKE. 

Apportionment  of  transmission  investment  of  natural  gas  company 
between  wholesale  and  retail  busineSB  and  between  localitiM^ 
see  AppcwnoiiKBNT,  2. 

Rate  of  depreciation  of  natural  gas  plant,  see  Depbbgiation,  6. 

Transmission  e:|(pense  to  be  credited  with  value  of  natural  gas  con- 
sumed in  making  gasolene,  see  Valuation,  4. 

TRANSPORTATION. 

Oklahoma  Commission  as  having  power  to  regulate  only  transpor- 
tation of  persons  and  property,  see  CouUXBSiQixB,  B. 

Power  of  Oklahoma  Commission  with  respect  to  erossing  sals  for 
transportation  purposes,  see  CBoasuvoSy  3. 

By  railroads,  see  Railboam. 

TREND  CURVES. 

Use  of,  in  ascertaining  reproduction  cost,  see  Valuation,  15. 

TWO-PARTY  UNE. 

Identical  rates  for  one  and  two  party  telephone  lines,  see  Disobdc- 

INATION,  9. 

ULTRA  VIRES. 

Estoppel  of  state  by  ultra  vire9  franchise  rate  contract  betwMB 
city  and  utility,  see  Esroppnu 

UNITED  STATES. 

United  States  and  Interstate  Commerce  Commission  as  necessary 
parties  defendant  to  suit  to  enjoin  interference  by  state  author- 
ities with  compliance  with  order  of  Commission,  see  Pabtibs,  1. 

1.  The  United  States  having  consented  by  the  Judicial  Code,  §§  208 
and  211,  and  the  Act  of  October  22,  1913  (38  SUt.  at  L.  219,  chap.  32, 
Comp:  Stat.  1916,  §  994),  to  be  made  a  party  to  suits  to  set  aside  orders 
of  the  Interstate  Commerce  Commission  brought  in  the  Federal  district 
court  wherein  is  the  residence  of  the  parties  upon  whose  petitions  the 
orders  were  made,  may  not  be  sued  in  a  district  not  within  the  consent 
given.    Illinois  C.  R.  Co.  v.  Public  Utilities  Commission  (U.  S.)  279. 

2.  The  inununity  of  the^nited  States  from  suit  recognizes  no  dis- 
tinction between  cross  bills  and  original  bills,  or  between  ancillary  and 
P.U.R.1918C. 
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UNITED  STATES-'ConUnued, 

original  suits,  but  extends  to  suits  of  eTery  class.    Illinois  C.  R.  Co.  v. 

Public  Utilities  Commission  (U.  S.)  279. 

UHIT  PBICEB. 

Ascertainment  of,  see  Valuation,  15. 

Unit  station  investment  as  aid  in  fixing  rate  base  for  telephone 
plant,  see  Valuation,  6. 

UXREASOMABIiEIIEM. 

Generally,  see  Reasonableness. 

Rates  unreasonable  because  too  low,  see  Rates,  L 

UNUSSH  PBOFEBTT. 

Valuation  of,  see  Valuation,  39-42. 

USE. 

As  basis  of  apportionment,  see  Afpobtionment,  7. 

As  basis  of  apportionment  of  telephone  exchange  property,  see  Av- 

POBnONKENT,  20. 

UBEFUIt  IiIFE* 

See  Luc 

UTIIJTIE8* 

See  Public  UTiunBS. 

VAI.UATIOH. 

/.  In  general,  1. 
II.  Jurisdiction,  powers,  and  duUes  of  CommiBaioHf  0. 

III,  Ascertainment  of  value  or  cost,  B^15> 

a.  Of  value,  3"!  4. 

1.  In  general,  d— H. 

2.  Original  cost  as  measure,  7,  8. 

3.  Reproduction  cost  as  measure,  P. 

4.  Beproduction  cost  less  depreciation  as  m^mmtr^f 

10, 

5.  Capitalization  of  earnings  as  measure,  11. 
e.  Sale  price  as  measure,  12, 

7.  Boole  value  as  measure,  13, 
S.  Valuation  for  other  purposes  as  measure,  14. 
h.  Of  reproduction  cost,  IS. 

IV.  Consideration  of  accrued  depreciation,  lO^lS. 
V.  External  elements  affecting  valuation,  19, 

a.  Expiration  of  franchise,  19. 
VI.  Nonphysical  elements  affecting  value,  20'^3. 
a.  Overhead  expenses,  20^2S, 

1.  In  general,  20^23, 

2.  Engineering  and  superintendence,  24,  25. 

3.  Interest  during  construction,  26. 

4.  Cost  of  promoting  and  financing,  27,  28. 
P.U.R.1918C.  70 
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VALUATION,  VL^continued. 

b.  Disamnt  on  securities,  29-^2. 

c.  Adaptation  and  solidification,  33, 

VII >  Itetns  and  expenses  chargeable  to  capital,  54—3*. 
VIII.  Valuation  of  particular  kinds  of  tangible  property,  SQ-^M. 

a.  Property  not  used  or  useful  in  public  service f  39'-'42, 

b.  Property  not  otmed,  45. 

c.  Lands,  44. 

d.  Working  capital,  45—49. 

IX.  Valuation  of  particular  kinds  of  intangible  property,  60^ 
62. 
a.  Going  value,  SO-^S, 

1,  In  general,  SO'^2, 

2,  Plant  considered  as  a  going  concern,  55—55* 

3,  Specific  allowances,  66-^S, 
h.  Leases  and  leaseholds,  59. 

o.  Bights  of  way,  easements,  etc.,  60^^62, 

/.  In  general. 

1.  In  passing  on  a  petition  of  a  city  alleging  an  excessive  street 
railway  fare,  a  critical  consideration  of  the  value  is  unnecessary  where 
the  earnings  are  not  in  excess  of  operating  expenses  and  fixed  charges. 
Hartford  v.  Connecticut  Co.  (Conn.)   611. 

II,  Jurisdiction,  powers,  and  duties  of  Cotnuiission. 

Annotation  on  jurisdiction  of  Commission  in  valuing  property  of 
public  utility,  p.  245. 

2.  While  weight  should  be  given  to  the  judgment  aqd  discretion  of 
a  natural  gas  company's  managing  officers,  as  to  the  amount  of  reserve 
acreage  needed  for  future  use,  it  is  the  duty  of  the  Commission,  when 
it  is  apparent  that  a  larger  acreage  has  been  acquired  than  past  ex- 
perience and  a  reasonable  forecast  of  future  demands  would  justify  as 
a  capital  investment,  to  define  in  a  general  way  the  limits  of  the  re- 
serve acreage  that  may  properly  be  carried  at  the  expense  of  the  con- 
flumera  of  the  present  rate  period.  Re  United  Fuel  Oas  Co.  (VY.  Va.) 
193. 

Ill,  Ascertainment  of  value  or  cost* 

a.  Of  value, 

1,  In  general. 

Annotation  on  appraisements  based  on  "actual  performance;"  p. 
247. 

3.  The  excess  of  outstanding  securities  above  the  physical  value 
of  a  utility's  property,  represented  by  bond  discount,  should  not  count 
against  the  utility  in  the  issuance  of  additional  securities  for  subse- 
quent plant  additions,  where  such  discount  is  to  be  amortized  out  of 
earnings.  Re  Hampton  Waterworks  Co.  (N.  H.)  171. 
P.U.R.1918C. 
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VALUATION— con^iwtied. 

4.  In  determining  the  iBTestment  of  a  natural  gas  eompany  for  rate 
making,  there  should  be  credited  to  production  expense  and  such  part 
of  transmission  expense  as  may  be  proper,  the  fair  value  of  the  use 
of  the  gas  production  per  unit  of  volume  used  in  tlie  process  of  the 
manufacture  of  gasolene,  since  gasolene  is  not  a  by-product  of  natural 
gas  production.     Ke  United  Fuel  Gas  Co.  (W.  Va.)  193. 

5.  The  finding  fixing  the  compensation  to  be  paid  for  a  water  dis- 
tributing system  to  pass  as  a  whole  must  be  a  finding  of  the  value  of 
the  properties  and  rights  as  a  unit.  Ke  Fair  Oaks  Irrig.  Dist.  (Cal.; 
879. 

*  6.  The  Michigan  Commission,  in  a  telephone  rate  valuation,  consid- 
ered the  amount  invested  in  the  property  used  in  giving  the  service, 
fixed  upon  the  basis  of  the  unit  station  value  in  the  whole  system  ap- 
plied to  the  exchange  under  consideration,  as  an  aid  and  check  to  the 
reproduction  less  depreciation  method  in  arriving  at  the  proper  rate 
base.    Re  Michigan  State  Teleph.  Co.  (Mich.)  81. 

2.  Original  cost  as  measure. 

Annotation  on  original  cost  as  measure  of  value,  p.  246. 

7.  Net  additions  of  construction  and  equipment  as  shown  by  a  rail- 
road's annual  reports  were  added  to  a  report  of  the  Missouri  Commis- 
sion's accountants,  showing  the  total  of  these  items  at  a  prior  time,  to 
avoid  the  necessity  for  a  supplementary  audit  in  bringing  the  original 
cost  of  the  whole  of  the  carrier's  properties  up  to  date,  where,  in  view 
of  the  carrier's  prior  accurateness,  there  was  little  likelihood  of  error 
in  the  subsequent  reports.  Re  Mississippi  River  &  B.  T.  R.  Co.  (Mo.) 
321. 

8.  The  Kansas  Commission,  in  fixing  a  rate  base  for  a  telephone 
company,  based  the  values  assigned  to  the  property  on  an  actual  cost 
estimate  derived  from  a  study  of  the  utility's  records.  Re  Missouri  & 
K.  Teleph.  Co.  (Kan.)  777. 

a.  Beproductian  cost  as  measure, 

9.  The  cost  of  reproducing  railroad  equipment  may  be  properly 
estimated  in  a  rate  valuation,  upon  the  basis  of  information  received 
from  manufacturers,  and  from  the  valuation  departments  of  other  rail- 
roads, together  with  available  records  of  the  applicant.  Re  Mississippi 
River  &  B.  T.  R.  Co.  (Mo.)  321. 

4.  Reproduction  cost  less  depreciation  as  measure. 

10.  Reproduction  cost  less  depreciation  should  not  be  taken  as  the 
fair  value  of  utility  property  for  rate  making,  where  based  upon  in- 
flated prices  of  an  abnormal  period.    Re  Guilford  Water  Co.  (Me.)  916. 

5.  Capitalization  of  earnings  as  measure. 

11.  In  determining  the  just  compensation  to  be  paid  for  a  utility's 
property,  the  California  Commission  will  consider  the  earnings  of  the 
P.U.R.IOIRO 
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company,  and  accord  this  element  such  wei^t  as  the  evideBoe  appears 

to  justify.    Re  Fair  Oaks  Irrig.  Dist.  (CaL)  870. 

a.  84ile  price  as  measure. 

12.  The  price  paid  for  a  water  system  at  a  foreclosure  sale,  although 
to  be  given  some  consideration  in  determining  what  would  constitute  a 
just  compensation  to  the  present  owners  for  the  property,  cannot  be 
considered  as  fixing  its  sale  value.  Re  Fair  Oaks  Irrig.  Dist.  (Cal.) 
879. 

7.  Book  value  as  measure, 

18.  In  a  valuation  of  physical  property,  figures  for  actual  costs  for 
specified  items  as  shown  by  the  utility's  books  are  entitled  to  greater 
weight  than  figures  based  on  theoretical  estimates,  where  there  is  no 
reason  to  presume  that  the  company's  accounts  are  ineorrect  or  falsi- 
fied.    Re  Michigan  State  Teleph.  Co.  (Mich.)  81. 

S.  Valuation  for  other  purposes  as  m,easure. 

Purchase  price  upon  consolidatioB  not  to  be  taken  as  baaia  for  issuance 
of  sectiritaes  or  as  rate  base,  see  Gon80UDATK»r,  Mi»flp,  ahd  Bale, 
1. 

Annotation  on  taxation  value  as  measure  of  value,  p.  247. 
14.  The  estimated  value  of  utility  property  in  its  return  to  an 
assessment  board  may  properly  be  considered  in  arriving  at  the  value 
for  rate  making,  but  the  utility  should  not  be  bound  thereby  or  by  the 
value  fixed  by  the  assessing  board  on  the  basis  of  revenue.  Re  West 
Virginia  Central  Gas  Co.  (W.  Va.)  453. 

h.  Of  reproduction  cost. 

Annotation  on  ascertainment  of  reproduction  cost,  p.  248. 
16.  Trend  curves,  in  which  the  initial  point  is  largely  the  governing 
factor  of  the  result,  should  not  be  used  to  determine  the  unit  cost  of 
telephone  poles  and  cables  in  arriving  at  their  fair  value  in  a  rate 
case.    Re  Missouri  k  K.  Teleph.  Co.  (Kan.)  65. 

rv.  Consideration  of  accrued  depreciation. 

Annotation  on  consideration  of  accrued  depreciation  in  valuation, 
p.  248. 

Discussion  of  whether  depreciation  should  be  considered  in  valuing 
property  for  rate  making,  p.  97. 

Discussion  of  various  methods  used  in  estimating  amounts  to  be 
allowed  for  accrued  depreciation  in  a  telephone  rate  valuation,  p.  64. 

16.  In  fixing  the  present  value  of  a  telephone  plant  in  a  rate  ease 
the  appreciation  of  property  values  should  be  considered  in  arriving 
at  the  amount  to  be  deducted  for  depreciation.    Re  Michigan  State 
Teleph.  Co.  (Mich.)  81. 
P.U.R.1918C. 
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VALVAIION— continued, 

17.  A  strftigiht  allowance  fdr  depreciation  of  16  per  cent  of  the 
physical  vahie  of  natural  gas  ptoperty,  including  the  allowance  for 
overhead  and  going  value,  but  excluding  the  allowance  for  working 
^^pital,  was  made  for  accrued  depreciation.  Re  United  Fuel  Gas  Co. 
(W.  Va.)  193. 

18.  A  deduction  of  28  per  cent  from  the  reproduction  cost  of  a  nat- 
ural gas  utility's  plant  and  distribution  system,  for  depreciation,  was 
held  sufficient  in  ascertaining  the  present  value  for  rate  making  where 
the  property  was  very  largely  constructed  within  the  preceding  seven 
or  eight  years.    Re  West  Virginia  Central  Gas  Co.  (W.  Va.)  453. 

F.  External  elements  affecting  valuation. 

«•  Expiration  of  franchise, 

19.  In  determining  whether  water  rates  fixed  by  a  municipal  ordi- 
nance are  confiscatory,  it  is  proper,  notwithstanding  the  water  com- 
pany's franchise  has  expired,  to  value  the  plant  as  capable  of  use  and 
actually  in  use  in  the  public  service,  rather  than  at  what  the  property 
would  bring  for  some  other  use  in  case  the  city  should  build  its  own 
plant,  where  there  are  no  other  means  of  adequately  supplying  the 
city,  and  the  construction  of  a  municipal  system  would  take  at  least  five 
years,  and  where  the  ordinance  fixing  rates,  while  assuming  to  treat  the 
water  company  as  a  mere  tenant  by  sufferance  in  the  streets,  recognizes 
that  its  plant  must  continue  to  serve  the  public  needs ;  since  such  ordi- 
nance amounts  to  the  grant  of  a  new  franchise  of  indefinite  duration, 
terminable  either  by  the  city  or  by  the  company  at  such  time  and 
under  such  circumstances  as  may  be  consistent  with  the  duty  that  both 
owe  to  the  inhabitants  of  the  city.  Denver  v.  Denver  Union  WatOT  Co. 
(U.  S.)  640. 

VI.  Nonphysical  elements  affecting  value. 
Annotation  on  paving  over  mains,  p.  249. 

a.  Overhead  expenses. 

1.  In  general. 

Discussion  of  various  methods  used  in  estimating  amounts  to  be 
allowed  for  overhead  costs  in  a  telephone  rate  valuation,  p.  66. 
Annotation  on  overhead  expenses,  p.  249. 

20.  The  question  whether  overhead  expenses  should  be  allowed  in  a 
valuation  for  rate  making  is  neither  moral  nor  legal,  but  merely  one 
of  fact,  since  such  expenses  are  actual  and  real.  Re  Lockport  Light, 
Heat  &  P.  Co.  (N.  Y.)  675. 

21.  No  allowance  should  be  made  for  overheads  in  a  valuation  for 
rate  making,  where  the  services  they  represent  were  performed  by  the 
company's  own  representatives  and  are  already  allowed  as  an  operating 
expense.     Re  West  Virginia  Central  Gas  Co.  (W.  Va.)  468. 
P.U.R.1918C. 
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22.  An  allowance  of  10  per  cent  was  held  liberal  lor  orerbead  chargca 
in  the  case  of  a  company  which  had  originally  acquired  its  plant  hy 
purchase,  in  view  of  the  fact  that  overhead  expoiditures  prior  to  the 
purchase  were  not  shown,  and  that  all  expenditures  of  this  character 
made  since  the  purchase  had  either  been  paid  from  operating  revenuea 
or  charged  to  capital  account.     Re  United  Fuel  Gas  Co.  (W.  Va.)   193. 

23.  An  allowance  of  20  per  cent  of  the  labor  and  material  costs  of 
an  electric  plant  was  made  for  overheads  in  a  valuation  for  rate  mak* 
ing.     Re  Lockport  Light,  Heat  &  P.  Co.  (N.  Y.)  675. 

2,  Engineering  and  superintendence, 

24.  An  estimate  for  engineering  expense  in  the  valuation  of  a  rail- 
road property,  based  on  a  study  and  actual  estimate  of  the  cost  of  thia 
work  for  each  portion,  is  probably  more  nearly  correct  than  one  esti- 
mated on  a  percentage  basis.  Re  Mississippi  River  &  B.  T.  R.  Co. 
(Mo.)  321. 

25.  An  allowance  was  made  in  a  rate  valuation  of  a  water  system 
for  organization  and  legal  expenses  and  for  engineering  and  super- 
vision, although  there  was  no  definite  testimony  as  to  any  amounts  of 
expenses  incurred;  it  appearing  that  the  officers  never  received  during 
the  construction  period  any  salary  although  they  did  devote  considera- 
ble time  to  it,  and  that  the  books  of  the  company  had  been  destroyed. 
Montrose  v.  Consumers  Water  Co.  (Pa.)  844. 

3,  Interest  during  construction* 

Discussion  of  methods  used  in  computing  the  items  of  interest  dur- 
ing 'construction  and  omissions  and  errors  in  estimating  overhead  ex- 
penses in  a  rate  valuation,  p.  91. 

26.  An  allowance  for  interest  during  construction  was  made  in  a 
rate  valuation  of  a  water  system,  at  the  rate  of  6  per  cent  for  eight 
months,  upon  bonds  that  were  issued  before  the  construction  of  the 
plant.    Montrose  v.  Consumers  Water  Co.  (Pa.)  844. 

4.  Cost  of  promoting  and  financing, 

27.  No  allowance  was  made  for  cost  of  money  in  a  valuation  for 
rate  making,  it  appearing  that  the  company  had  always  earned  all  of 
its  operating  expenses,  fixed  charges  and  dividends  on  stock  represent- 
ing actual  investment,  and  that  other  overheads  were  recognized;  and 
in  view  of  the  fact  that  the  Commission  was  finding  present  value  in- 
stead of  original  cost.    Re  Guilford  Water  Co.  (Me.)  916. 

28.  No  allowance  was  made  for  promoter's  profit  in  a  rate  valua- 
tion, it  appearing  that  the  company  had  always  earned  operating  ex- 
penses, fixed  charges  and  dividends  on  8tock  representing  actual  invest- 
ment, and  that  other  overheads  were  allowed;  and  in  view  of  the  fact 
that  the  Commission  was  finding  present  value  instead  of  original  coat. 
Re  Guilford  Water  Co.  (Me.)  916. 

P.U.R.1018C. 
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h,  Diatsount  oh  securities* 

29.  Bond  discount  is  not  properly  chargeable  to  capital  account  in 
a  rate  valuation.     Re  Mississippi  River  &  B.  T.  R.  Co.  (Mo.)  321. 

30.  No  allowance  was  made  for  bond  discount  in  a  rate  valuation 
of  a  water  system  where  it  appeared  that  the  original  issue  of  bonds, 
as  M'ell  as  390  shares  of  the  capital  stock,  were  issued  to  the  builders 
as  payment  for  the  plant.  Montrose  v.  Consumers  Water  Co.  (Pa.) 
844. 

31.  A  utility  should  be  authorized  to  issue  securities  against  a  sum 
representing  the  difference  between  the  face  value  of  securities  hereto- 
fore issued  and  the  net  amount  realized  from  them,  less  so  much  as 
has  since  been  amortized.     Re  Central  Maine  Power  Co.  (Me.)  792. 

32.  Allowance  of  discoimt  on  securities  and  of  the  sinking-fund  in- 
vestment as  capital  charges  was  made  by  the  Maine  Commission  as  a 
special  provision  for  the  needs  of  the  utility,  where  the  abnormal  con- 
dition of  business  justified  the  funding  of  its  temporary  obligations. 
Re  Central  Maine  Power  Co.  (Me.)  792. 

e.  Adaptation  and  solidification, 

33.  The  cost  of  railroad  grading  cannot  be  appreciated  for  adapta- 
tion and  solidification  in  a  rate  valuation,  where  there  is  no  evidence 
of  capital  expenditures  on  the  roadbed  subsequent  to  its  construction, 
and  the  appreciated  value  appears  to  be  due  to  time  and  the  elements 
or  to  expenditures  chargeable  \o  maintenance.  Re  Mississippi  River 
&  B.  T.  R.  Co.  (Mo.)  321. 

VII,  Items  and  expenses  chargeable  to  capital. 

Annotation  on  items  chargeable  to  capital  or  operation,  p.  250. 

34.  Expenditures  on  a  railroad  roadbed  after  construction  should 
be  charged  to  maintenance,  in  a  rate  valuation,  unless  it  is  affirmatively 
shown  that  they  were  made  for  capital  purposes.  Re  Mississippi  River 
&  B.  T.  R.  Co.  (Mo.)  321. 

35.  The.  value  of  construction,  incomplete  at  the  time  of  the  valua- 
tion, should  not  be  excluded  in  determining  the  rate  base,  where  such 
construction  has  since  been  completed  and  is  in  use  in  the  public  service. 
Re  United  Fuel  Gas  Ck).  (W.  Va.)  193. 

36.  Expenditures  for  natural  gas  well  drilling  should  not  be  capital- 
ized for  rate  making,  where  already  allowed  as  an  operating  expense. 
Re  West  Virginia  Central  Gas  Co.  (W.  Va.)  463. 

37.  Prior  advances  made  to  subsidiary  companies  for  construction 
purposes,  by  a  utility  purchasing  their  capital  stock,  and  forming  the 
basis  for  the  major  part  of  their  authorized  capital-stock  issues,  the 
total  aggregate  amount  of  which  has  been  fixed  as  the  purchase  price, 
cannot  be  considered  as  capital  expenditures  for  construction  by  the 
utility,  against  which  it  may  issue  bonds  for  said  purchase  price.  Re 
Central  Maine  Power  Co.  (Me.)  792. 

S8.  The  Maine  Commission  refused  to  allow  a  utility  to  capitalize 
P.U.R.1918C. 
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an  item  for  general  administration,  which  had  been  carried  as  a  part 
of  the  operating  expenses,  although  it  might  properly  have  been  charged 
to  the  capital  account  had  the  utility  elected  to  do  so  at  the  time, 
where  it  appeared  that  when  charged,  there  was  no  "intention  of  replac- 
ing it  except  from  earnings."    Ke  Central  Maine  Power  Co.  (Me.)  792. 

VIII.  Valuation  of  particular  hinds  of  tangible  property. 

Annotation  on  valuation  of  natural  gas  wells,  p.  252. 
Discussion  of  method  employed  in  making  appraisal  of  a  street 
railway  system  in  instant  case,  p.  628. 

a.  Property  not  used  or  ttseful  in  public  service. 

Fair  return  to  be  based  upon  value  of  property  used  and  useful  in  pub- 
lic service,  see  Retubn,  9. 

Annotation  on  valuation  on  property  not  used  or  useful  in  public 
service,  p.  250. 

39.  Sewer  property  should  not  be  included  in  the  value  of  a  water 
company's  plant  for  rate  making,  where  the  company  is  unauthorized 
to  construct  or  operate  a  sewage  system.  Re  OuUf ord  Water  Co.  ( Me. ) 
916. 

40.  The  West  Virginia  Commission  does  not  approve  of  the  policy 
of  holding  vast  acreages  of  gas  producing  property  in  reserve,  merely 
upon  the  principle  that  it  may  otherwise  be  acquired  by  others.*  Re 
United  Fuel  Gas  Co.  (W.  Va.)  193. 

41.  A  natural  gas  company  should  be  permitted  to  carry,  at  the  ex- 
pense of  its  consumers,  only  such  imdeveloped  land  as  will  insure  un- 
interrupted service  and  an  adequate  supply  of  gas  under  a  reasonable 
forecast  of  future  conditions.     Re  United  Fuel  Gas  Co.  (W.  Va.)  193. 

42.  A  city  CMmot  successfully  urge  that  a  consolidated  electric  com- 
pany is  not  entitled  to  a  return  upon  a  steam  plant  on  the  theory  that 
it  is  an  unnecessary  duplication  of  facilities,  where  the  city  granted  the 
franchise  for  the  steam  plant  for  the  purpose  of  competition;  nor  can 
a  steam-reserve  plant  be  unnecessary  even  to  a  company  distributing 
electricity  generated  at  Niagara  Falls.  Re  Lockport  Light,  Heat  &  P. 
Co.  (N.  Y.)  675. 

b,  Property  not  owned. 

43.  The  cost  of  service  connections  paid  for  by  the  consumers  should 
not  be  included  in  the  value  of  the  plant  for  rate-making  purposes. 
Montrose  v.  Consumers  Water  Co.  (Pa.)  844. 

c.  Lands. 

Annotation  on  valuation  of  land  where  there  is  uncertainty  as  to 
title,  p.  252. 

44.  The  Kansas  Commission,  in  a  telephone  rate  case,  valued  town 
lots  partially  occupied  by  the  central  office  at  the  amount  of  the  pur- 
chase price  as  shown  by  the  recorded  deeds.  Re  Missouri  k  K.  Teleph. 
Co.  (Kan.)  777. 

P.U.R.1918C. 
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d.  Working  capital* 

Annotation  on  allowance  for  working  capital,  p.  261. 
Discussion  of  various  methods  used  in  estimating  amounts  to  be 
allowed  for  working  capital  in  a  telephone  rate  valuation,  p.  66. 

45.  An  amount  equal  to  an  average  monthly  collection  was  allowed 
as  working  capital  in  a  rate  valuation  of  a  natural  gas  plant.  Re  West 
Virginia  Central  Gas  Co.  (W.  Va.)  453. 

46.  A  cash  sum  in  excess  of  one  month's  average  expenditures,  in 
addition  to  the  value  of  the  meters,  tools,  and  stock  on  hand,  was  al- 
lowed for  working  capital  of  a  water  system.  Montrose  v.  Consumers 
Water  Co.  (Pa.)  844. 

47..  Advance  payments  of  telephone  subscribers  should  not  be  in- 
cluded in  an  allowance  for  working  capital  in  which  accounts  receivable 
are  considered  as  an  element,  since  the  first  item  is  a  proper  offset 
against  the  latter.    Re  Michigan  State  Teleph.  Co.*  (Mich.)  81. 

48.  A  parent  utility  company  stands  in  the  position  of  banker  to 
subsidiary  companies  whose  stock  it  has  purchased,  and,  if  they  may 
not  issue  capital  to  provide  themselves  with  assets  to  meet  all  extraor- 
dinary demands,  it  ohould  be  prepared  to  assist  them  accordingly,  and 
this  item  should  be  considered  in  fixing  the  amount  of  a  security  issue 
to  provide  it  with  working  capital.  Re  (Central  Maine  Power  Ck>.  (Me.) 
792. 

40.  An  allowance  of  $330,000  was  made  for  working  capital  of  a 
telephone  utility  whose  entire  property  was  valued  at  $10,013,191  for 
rate-making  purposes.    Re  Michigan  State  Teleph.  Co.  (Mich.)  81. 

IX,  Valuation  of  particular  hinds  of  intangible  property. 

Annotation  on  capitalization  of  franchise,  p.  253. 

a.  CMng  value. 

1.  In  general. 

Annotation  on  allowances  for  going  value,  p.  252. 
Definition  of  "going  value,"  p.  93. 

50.  No  allowance  should  be  made  for  going  value  in  a  rate  case 
where  the  cost  of  building  up  and  developing  the  business  has  been 
charged  to  operation.     Re  Home  Teleph.  Co.   (Ind.)   489. 

51.  An  allowance  for  development  cost  based  upon  deficiency  of  re- 
turn, in  the  case  of  a  corporation  which  has  acquired  its  property  by 
purchase  from  other  corporations,  should  be  limited  to  losses  from  opera- 
tion after  the  sale,  since  the  intangible  represented  by  losses  prior 
thereto  must  be  deemed  included  in  the  purchase  price.  Re  Lockport 
Light,  Heat  &  P.  Co.  (N.  Y.)   675. 

52.  No  allowance  was  made  for  cost  of  developing  the  business  in  a 
rate  valuation  of  a  water  system,  in  the  absence  of  evidence  detailing 
any  expenditures  for  that  purpose,  where  it  appeared  that  the  utility 
during  the  entire  period  of  its  existence  had  realized  an  average  yearly 
P.U.R.1918C. 
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return  of  more  than  6  per  cent  upon  the  value  of  the  plant,  and  an 
allowance  had  been  made  for  interest  during  construction,  for  legal 
and  organization  expenses,  and  for  engineering  and  supervision,  in  an 
amount  equivalent  to  nearly  8  per  cent  of  the  value  of  the  physical 
property.    Montrose  v.  Consumers  Water  Co.  (Pa.)  844. 

2.  Plant  considered  as  a  going  concern. 

53.  No  allowance  was  made  for  going-concern  value  in  a  rate  valua- 
tion, it  appearing  that  the  company  had  always  earned  all  of  its  operat- 
ing expenses,  fixed  charges  and  dividends  on  stock  representing  actual 
investment,  and  that  organization  expense,  interest  during  construction, 
and  other  overhead  items,  were  recognized  in  an  estimate  of  the  cost 
of  reproduction  new  of  the  company's  property;  and  in  view  .of  the 
fact  that  the  Commission  was  finding  the  present  value  instead  of  the 
original  cost.    Re  GMilford  Water  Co.  (Me.)  916.  - 

54.  In  fixing  the  fair  value  of  the  various  items  of  property  of  a 
water  system  for  rate-making  purposes,  the  Pennsylvania  Commission 
took  into  consideration  that  the  plant  was  in  operation  and  doing  busi- 
ness, instead  of  making  a  separate  allowance  for  going-concern  value. 
Montrose  v.  Consimiers  Water  Co.  (Pa.)  844. 

65.  In  ascertaining  the  value  of  a  water  system  for  the  purpose  of 
determining  whether  the  rates  fixed  by  a  municipal  ordinance  are  in- 
adequate and  confiscatory,  its  value  as  a  going  concern  is  properly  in- 
cluded.   Denver  v.  Denver  Union  Water  Co.  (U.  S.)  640. 

3.  Specific  allowances. 

Discussion  of  various  methods  used  in  estimating  amounts  to  be 
allowed  for  cost  of  establishing  business  in  a  telephone  rate  valuation, 
p.  66. 

56.  An  allowance  of  8  per  cent  of  the  value  of  the  physical  property 
was  made  for  going  value  in  a  telephone  rate  valuation.  Re  Michigan 
State  Teleph.  Co.   (Mich.)   81. 

57.  An  allowance  of  10  per  cent,  in  addition  to  the  physical  value  of 
a  plant,  including  overhead  charges,  was  made  for  going  value  in  con- 
sideration of  the  fact  that  there  had  been  early  losses,  and  of  the  ele- 
ment of  value  universally  recognized  as  entering  into  an  established 
going  concern.    Re  United  Fuel  Gas  Co.  (W.  Va.)  193. 

58.  An  allowance  of  10  per  cent  was  made  for  going  value  in  a 
natural  gas  rate  valuation,  where  the  utility's  rates  and  dividends  have 
never  been  unreasonably  high  and  its  plant  has  been  economically  con- 
structed and  developed.  Re  West  Virginia  Central  Gas  Co.  (W.  Va.) 
453. 

b.  Leases  and  leaseholds. 

59.  A  natural  gas  utility  should  not  be  allowed  the  full  increase  in 
the  value  of  developed  leaseholds,  in  a  valuation  for  rate  making,  where 
the  delay  rentals  have  been  included  in  operating  expenses  paid  by  the 
consumer.     Re  West  Virginia  Central  Gas  Co.    (W.  Va.)   453. 
P.U.R.1918C. 
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e.  Rights  of  way,  easements,  etc. 

Annotation  on  valuation  of  water  rights,  p.  253. 

60.  The  value  of  rights  of  way  amounting  to  easements,  and  not 
ownership  in  fee,  should  be  given  some  consideration  in  fixing  the  pur- 
chase price  to  be  paid  for  a  water  system,  but  it  would  be  inequitable 
to  base  this  value  on  the  value  of  adjoining  lands,  where  the  only  evi- 
dence on  the  question  of  value  was  based  on  a  use  of  the  surface,  to 
which  the  utility  had  no  title,  for  agricultural  purposes.  Re  Fair  Oaks 
Irrig.  Dist.   (Cal.)   879. 

61.  The  "railway  value''  method  of  appraising  a  railroad  right  of 
way,  obtained  by  the  application  of  an  arbitrary  right  of  way  multiple 
to  the  market  value  of  contiguous  land,  is  not  permissible  in  a  rate 
valuation.     Re  Mississippi  River  &  B.  T.  R.  Co.   (Mo.)   321. 

62.  The  fair  present  value  of  a  railroad  right  of  way  is  properly 
determined  on  the  basis  of  the  present  market  value  of  contiguous  land 
plus  the  added  cost  of  acquisition,  as  shown  by  the  evidence.  Re  Missis- 
•ippi  River  k  B.  T.  R.  Co.  (Mo.)  321. 

VALUE* 

Amount  of  securities  to  be  issued  for  additions  as  affected  by  dit- 
ference  between  outs^nding  securities  and  physical  value  rep- 
resented by  bond  discount  which  is  to  be  amortized,  see  Valua- 
tion, 3. 

Ascertainment  of,  see  Valuation,  3-14. 

VALUE  OF  SERVICE. 

Consideration  of  character  of  service  in  fixing  rates,  see  Rates,  10. 
Reasonableness  of  first  faucet  charge  for  water,  see  Rates,  33. 
Consideration  of  value  of  service  in  fixing  return  for  natural  gas 
utility,  see  Retubn,  18. 

VL/kDUCT8. 

See  Crossings. 

VILLAGES. 

See  Municipalities. 

VIRGINIA. 

Review  of  orders  of  Commission  by  supreme  court  of  appeals,  see 
Appeal  and  Review,  2. 

VOTIHG  RIGHTS. 

Voting  rights  of  holders  of  preferred  stock,  see  Secubitt  Ibstbs,  5. 

WAGES. 

Discussion  of  wage  scale  for  street  railway  employees,  p.  8SS. 

Wage  basin  for  electric  railway  employees,  see  Return,  60. 
P.U.R.1918C. 
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Regulation  of  railroad  under  control  of  Director  General  of  Rail* 
roads,  see  Comiiissions,  9. 

War  conditions  as  affecting  proceedings  for  elimination  of  grade 
crossings,  see  Crossinos. 

Elimination  of  competition  during  war  conditions,  see  Monofolt 
AND  Competition. 

Dismissal  of  proceeding  because  of  change  of  conditions  and  in  per- 
sonnel of  Commission  and  government  of  city  operating  munic 
ipal  plant,  see  Pbocedube. 

Crovemment  control  of  railroad  as  war  emergency  measure,  see 
Railboaos. 

Conditions  imposed  by  District  of  Columbia  Commission  in  author- 
izing increase  in  gas  rates  because  of  increased  cost  of  oil  and 
coal,  see  Rates,  15. 

Permanent  rates  not  to  be  based  on  wwr  conditions,  see  Rates,  21. 

ConsideraUon  of  past  losses  or  prosperity  in  fixing  return  during 
war  era,  see  Rdtubn,  6. 

Increase  in  interurban  railway  passenger  rates  as  war  en^rgency 
•  measure,  see  Return,  7. 

Revenues  should  be  sufficient  to  maintain  utility  at  maximum  efll- 
ofency  during  period  of  the  war,  see  Return,  10. 

Increase  in  cost  of  labor  and  materials  due  to  war  as  affecting  rate 
of  return,  see  Return,  19-26. 

Amount  of  return  for  gas  utility  during  unsettled  war  conditions, 
see  Return,  34. 

Amount  of  return  for  natural  gas  utility  during  unsettled  war  con- 
ditions, see  Return,  35. 

Extension  of  service  during  war  times,  see  Servioe,  9. 

Policy  of  California  Commission  relative  to  requiring  utility  to 
make  improvements  during  the  war,  see  Service,  14. 

Passenger  train  service  during  period  of  the  war,  see  Service,  16. 

Commission  order  requiring  new  station  suspended  on  account  of 
governmental  operation  of  railroads,  see  Service,  18. 

Railroad  not  required  to  improve  spur  track  during  period  of  the 
war,  see  Service,  23. 

Curtailing  of  street  car  service  on  account  of  shortage  of  coal,  see 
Service,  24. 

Unnecessary  street  railway  improvements  to  be  suspended  during 
war  period,  see  Street  Railways. 

Recommendation  relative  to  greater  efficiency  of  railroad  equipment 
during  war,  p.  42. 

Recommendation  relative  to  priority  orders  and  reconsignment  priv^ 
ileges  during  period  of  the  war,  pp.  41-43. 

Recommendation  relative  to  co-operation  of  street  car  lines  with 
railroads  in  handling  freight  during  period  of  the  war,  p.  45. 

Recommendation  of  co-operation  of  steam  boat  and  motor  truck  lines 
with  railroads  in  handling  freight  during  war,  p.  45. 
P.U.R.1918C. 
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WAR  BOARD. 

Kailroada'  War  Board,  see  Railboajni. 

WASHIHOTOH. 

Power  of  Commission  to  order  reparation  on  account  of  discrimina- 
tory rates,  see  Repabatiox. 

WASTE. 

Curtailment  of  passenger  train  service,  during  period  of  th6  war 
to  eliminate  waste,  see  Sbbvioe,  15. 

WATER. 

See  also  Ibuoation. 

Power  of  Iowa  Commission  to  prevent  railroad  company  construct- 
ing track  so  as  to  prevent  drainage  of  surface  water,  see  Com- 
missions, 8. 

Rate  of  depreciation  of  water  plant,  see  Depbeciation,  11,  12. 

Discrimination  between  domestic  service  and  irrigation  consumers, 

see  DiSCBIMI NATION,  11. 

Payment  of  bills  for,  see  Payment,  1. 

Land  company  selling  water  to  purchaser  as  public  utility,  see  Pxtb- 
Lic  Utilities,  3,  4. 

Rate  for,  see  Rates,  33,  34. 

Amoimt  of  return  for  water  utility,  see  Retubn,  41,  42. 

Jurisdiction  of  California  Commission  to  pass  upon  purity  of  water 
supply,  see  Sebvioe,  4. 

Abandonment  of  service  by  water  utility  because  of  insufficiency 
of  revenues  to  keep  property  in  repair,  see  Service,  36. 

Plans  for  improving  quality  of  water  supply,  see  Service,  36. 

Allowance  for  value  of  unauthorized  sewer  property  of  water  com- 
pany, see  Valuation,  39. 

Allowance  for  working  capital  of  water  company,  see  Valoatiow, 
46. 

WEARIHO  VAIiUE. 

Amortization  of  wearing  value  of  natural  gas  plant,  see  DxpidcotA- 
tion,  3. 

WEIX8. 

Apportionment  of  cost  of  drilling  natural  gas  wells,  see  ApPMmoN- 

MENT,  1. 
Cost  of  drilling  natural  gas  wells  not  capitalized  when  already 

charged  to  operation,  see  Valuation,  36. 

WEST  VIROIiriA. 

Power  of  Commission  to  change  rates  fixed  by  franchise,  see  Con- 
stitutional Law,  1. 

Policy  of  Commission  relative  to  consideration  of  deficiency  or  ex- 
cess in  prior  earnings  in  fixing  rates  for  the  future,  see  Re- 
turn, 8. 
P.U.R.1918C. 
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WEST  XIRGISIA— continued. 

Policy  of  Commission  relative  to  permitting  advance  in  rates  on 
account  of  increasing  cost  of  labor  and  material  due  to  war 
condition,  see  Retubn,  21. 

WHOLESAUEL 

Apportionment  of  investment  of  natural  gas  company  as  between 
wholesale  and  retail  business,  see  Afpobtionment,  2. 

Apportionment  of  operating  expenses  of  natural  gas  company  be- 
tween wholesale  and  retail  business,  see  ABPoanoKumuT,  3. 

WIRES  AHD  CABLES. 

Ascertainment  of  unit  costs  of  cables,  see  VALUATioif,  16. 

WISCONSIN. 

Procedure  on  appeal  under  Wisconsin  statute,  see  Appeal  and  Re- 
view, 3. 

Emergency  relief  under  Wisconsin  statute  on  account  of  war  prices, 
see  Retubn,  29,  30. 

Review  by  supreme  court  of  finding  of  Commission  relative  to 
necessity  of  sidetrack,  see  Service,  20. 

WITNESSES. 

1.  A  city  was  held  bound  by  the  evidence  of  its  own  engineer  as  to 
overhead  expenses  in  a  valuation  for  rate  making.  Re  Lockport  Lights 
Heat  &  P.  Co.  (N.  Y.)  676. 

WOBK  EQUIPMENT. 

Apportionment  of,  as  between  freight  and  passenger  8ervioe»  Me 
Appobtiomment,  8. 

WORKING  CAPITAI- 

As  not  depreciable,  see  Valuation,  17. 

Allowance  for,  in  valuation  proceeding,  see  Valuation,  46-49. 

ZONES. 

On  street  railways,  see  Rates,  24-27. 

Provision  for  safely  cones  to  facilitate  street  car  traffic,  lee  Bb- 
TU»N,  61. 
P.U.R.1918C. 
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